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JUDGES 



OF THE 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hou. LE BARON B. COLT, Circuit Judge Providence, R. t. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS G. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 
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Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 
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Hon. HENRY G. WARD, Circuit Judge New Yorlc, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New London, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I. CHATPIBLD, District Judge, B. D. New Yorlt Broolilyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New Yorl^ Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D, New Yorlc New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOL'GH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOIiN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUPPINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware... Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J, 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania.. Scranton, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR. District Judge, W. D. Pennsylvania Pittsburg, Pa. 
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FOURTH CIRCUIT 



Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. C. 
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Hon. JETER C. PRITCHARD, Circuit Judge..... AshevUle, N. G. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car...Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, B. D. Virginia ^..Rlchraond, Va. 

Hon. HENRY CLAY MoDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. EDWARD D. WHITB, Circuit Justice Washington, D. 0. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge Huntsvllle, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hou. WM. B. BHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Louislana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louislana Shreveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas» Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. JOHN M. HARLAN, Circuit jMstlce Washington, D. O. 

Hon. HORACE H. LURTON, Circuit Judge' Nashville, Tenn. 

Hon. HENRY P. SEVBRENS, Circuit judRo Kalamazoo, Mlch. 

Hou. JOHN K. RICHARDS, Circuit Judge» Cincinnati, Ohio. 

Hon. JOHN W. WARRINGTON, Circuit Judge* Cincinnati, Ohio. 

Hon. LOYALE. KNAPPEN, Circuit Judge» Grand Rapide, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky LouisvlUe, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Miohigan Détroit, Mlch. 

Hon. LOYAL E. KNAPPEN, District Judge, W. D. Michlgan" Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, District Judge, W. P. Michigan» Grand Rapids, Mlch. 

Hou. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hou. ALBERT C. THOMPSON, District Judge, S. D. Ohio' Cincinnati, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio» Cincinnati, Ohio. 

Hoa. JOHN B. SATBR, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn, 

" Dled February 5, 1910. 

■ Appolnted Chief Justice to succeed Rufus W. Peckham, deceased. 

• Dled February, 1909, 

'Appolnted to succeed John K. Richards, deceased. 
•Appolnted Circuit Judge to succeed Horace H. Lurton. 

• Appolnted January 31, 1910, to succeed Loyal B. Knappen. 
'Dled January 26, 1910. 

• Appolnted March 7, 1910, to succeed Albert 0. Thompson. 
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SEVENTH CIRCUIT 

Hon. -WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. PETER S. GROSSCUP, Circuit Judge : Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind, 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, IIl. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. lllinola Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind'. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaultee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wia. 

EIGHTH CIRCUIT 

Hon. DAVID J. BREWER, Circuit Justice» Washington, D. 0. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Mlnneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri" Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Okla.-ioma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrle, Okl. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Califomia San Francisco, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. OLIN WBLLBORN, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana" Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregou Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon ' Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash, 

• Died March 28, 1910. » Resigned. 

" Appointed Aasociata JudgB of Court o£ Customs Appeals March 30, 1910. 
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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MOORE et al. v. GILBERT et al.f 

(Circuit Court of Appeals, FIfth Circuit. January 4, 1910.) 

No. 1,981. 

L CONTBACTis (I 92*) — Capacitt to Contbact. 

In determlnlng whether a person had capadty to make a contraet, the 
test is whether he had sufflclent capacity to uuderstand the particular con- 
traet when he executed It. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 411-414; Dec. 
Dlg. § 92.*] 

2. Taxation (§ 546*) — Collectok's Bond— CAPAcrrr to Exécute— Bvidencï. 

Evidence held to require a finding that décèdent had sufficient capacity 
to exécute a sheriff and tax collector's bond when he signed It, though he 
was subsequently adjudged Insane. 

[Ed. Note. — For other cases, see Taxation, Cent Dlg. § 1028 ; I>ec. Dig. 
I 546.*] 

& BxKcuTioif (S 256*) — SETTiRa AsiDE Salb— iNVALiDirr OF Cause or Action 

— BUBDEN OF PROOF. 

In a suit to set aside a Judlelal sale of realty In satisfaction of a Judg- 
ment on a sheriiTs bond, executed by décèdent, on the ground of décèdent'» 
Insanlty at the tlme he executed the bond, the burden was on complaln- 
onts to show decedent's want of capacity and to rebut the presumptlon of 
capacity. 

[Ed. Note. — ^For other cases, see Execution, Cent Dig. S 731; Dec. Dlg. 
I 256.*] 

4. Execution (| 245*) — Settihq Asidb Sale— iNVALiorrr of Cause of Action 
— ^Waiveb. 

Where, after décèdent executed a sheriff's bond as surety, action was 
brought against hlm thereon, and It appeared that he was then sufflclently 
sane to employ counsel and Intelllgently défend the suit, In whlch he 
made no défense of insanlty, hls heirs could not set asIde a Judlelal sale of 
hls land In satisfaction of a Judgment recovered against hlm on the bond, 
because of hls insanlty when he signed the bond. 

[Ed. Note.— For other cases, see Execution, Cent Dlg. H 681, 682; Dec. 
Dig. § 245.*] 

McCormlck, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the North- 
«rn District of Texas. 

*f or otber cases se« same topic £ { numbsb in Dec. & Am. Digs. 1907 to date, A Rep'r Indexas 
175 F. — 1 t Kehearing denied Febniary 1, 1910. 



2 175 FEDERAL REPOKTBE. 

Bill by F. B. Gilbert and another against W. W. Moore and others. 
Decree for complainants, and défendants appeal. Rêver sed and re- 
manded, with instructions to dismiss. 

M. A. Spoonts, Geo. Ttiompson, J. H. Barwise, Jr., and, G. E. Hamil- 
ton (A. J. Fires and T. T. Bouldin, on the brief), fbr appellants. 
I. W. Stephens and Geo. W. Miller, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEtBY,' Circuit Judge. This is a bill by F. B. Gilbert and D. J. 
McDougall against W. W. Moore, T. N. Edmondson and others. The 
jurisdiction of the Circuit Court is shown by the diverse citizenship 
of the parties. The complainants (appellees hère) are the heirs at law 
of George W. Buchanan, who, in his lifetime, owned a large tract of 
land in Motley county, Tex. Buchanan became a surety on the officiai 
bond of J. P. Beckham, who, in Novembfer, 1892, was elected sheriff 
and tax collector of that county. Beckham made default, and he, as 
principal, and Buchanan, as surety, w^ere sued on the bond. Judgment 
was rendered against them, and exécution was issued and levied on 
Buchanan's land, which was sold, and purchased by the défendants 
W. E. Gaines and T. N. Edmondson, to whom the land was conveyed 
by officiai conveyances. Gaines conveyed the section of land purchased 
by him at the exécution sale to W. A. Carpenter, who later conveyed 
the same land to W. W. Moore. The bill is filed to vacate the judg- 
ment and the conveyances on the ground that Buchanan was insane 
when he signed Beckham's bond as surety and \vhen judgment was 
rendered against him. The Circuit Court held that Buchanan was 
insane as alleged, and granted the relief prayed for., The défendants 
(appellants hère) appealed to this court. 

In dietermining the ability of an alleged insane person to make a 
particular contract or exécute a given act, the inquiry should be : (1) 
What deg^ee of mentalcapacity is essentiàl to the proper exécution 
of the, aqt in question ? ând (3) whether such capacity was possèssed 
at the timCiby the person, alleged to be insane. The act hère in ques- 
tion is the signing of Tax Collector Beckham's officiai bond as his 
«tirety. It is évident that it requires less capacity to do a simple act 
or make a contract involving no complications than it does to make 
■understândingly an agreement involving complications and imposing 
yarious obligations. For that reason, a testatpr 0;f weak mind might 
be able to make a simple will giving his property to one or more dev- 
isees, and; he might ùot be capable of making a complicated will cre- 
ating trusts, t*émâindèrs, ahd settlements. Buchanan signed as surety 
à bond cbntainirig threè, or four short sentences, payable to the state 
of ; Texas, with condition that, Beckham shall faithfully perform the 
duties of the office of collector of taxes. The bond is simple, contain- 
ing no complicated scheme. It merely imposes on the sureties contin- 
gent liability to answer for the default of the principal. The capacity 
to make contracts' or to become surety on a bond is not an ability to 
be exercised only by the wisest and shrewdest of men. Such capacity 
=or ability may be exercised by those not gifted vi^ith great discernmëht 
or shrewdness. If a high standard 6f intellect or information were 
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required as necessary to légal capacity to make contracts, it wotiid 
greatly impede the transaction of business and create endless uncer- 
tainty and diifficulty. One may hâve but little business capacity, and 
a weak intellect or impaired faculties, and yet be capable of making a 
binding contract. No universal rule, of course, can be laid down, ap- 
plicable to ail cases, that would settle the validity or invalidity of a 
contract. But, so far from requiring a high degree of intelligence to 
make valid contracts, a contract will often be upheld when the degree 
of intelligence is very low. Ail that the law requires to make the 
contract effectuai is that a man should so hâve possession of his rea- 
son as to know the character of the act he is about to perf orm and be , 
capable of carrying that act into efifect. In Mann v. Keene Guaranty 
Sav. Bank, 86 Fed. 51, 29 C. C. A. 547, Sanborn, Circuit Judge, 
speaking for the court, said: 

"The question Is not whether her mental powers were Impaired. It Is not 
whether or not slie tiad ordinary capacity to do business. It is wliether slie 
had any — the smallest — capacity to understand what she was doing and to 
décide intell igently whether or not she would do it." 

In Johnson v. Harmon, 94 U. S. 371, 379, 24 L. Ed. 271, Mr. Justice 
Clifford said : 

"Imbecility of mlnd is not of itself suflicient to set aside a contract, when 
there is not an essential privation of the reasoning faculties, or an incapaclty 
of undérstanding and acting with discrétion in the ordinary affairs of life." 

If Buchanan, when he signed Beckham's bond, knew what he was 
about, knew that he was signing a tax collector's bond as his surety, 
and knew the effect of his act, and had the capacity to décide whether 
or not he would become his surety, then he had sufficient capacity to 
bind himself by his act. Dennett v. Dennett, 44 N. H. 531, 84 Am. 
Dec. 97; West v. Russell, 48 Mich. 74, 11 N. W. 812; English v. 
Porter, 109 111. 285; Bennett v. Hibbert, 88 lowa, 154, 55 N. W. 93; 
Mann v. Betterly, 21 Vt. 326. 

The next question is whether Buchanan had the required degree 
of mental capacity at the time he signed the bond. It is important 
to hâve in view certain dates. He signed the bond December 19, 1892. 
He was sued on the bond, and judgment wàs entered November 4, 
1895. He was adjudged insane, and a guardian was appointed for 
him December 3, 1901, 9 years, lacking 16 days, after he signed the 
bond. He was sent to the asylum November 17, 1902, and died there 
July 12, 1905. In this case we are keenly interested in Buchanan.'s 
mental condition when he signed the bond and when judgment was 
rendered against him on it; but his condition 5, 6, 7, 8, or 9 years 
after he signed the bond is a matter of no importance, unless it should 
throw light on his mental condition at the pivotai dates — the dates of 
the bond and the judgment on it. 

Thirty-two witnesses were exarhined, 20 for the complainants and 
12 for the défendants. No physician or alienist was examined. Many 
of the witnesses were asked substantially : 

"What is your opinion as to whetlier he would understand the nature and 
effect of signing an officiai bond or Instrunient of tliat sort?" 
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Of the 20 witnesses offéred by the complainants, 3 answered, in 
effect, that he would not understand it; 5, that he would; 8, that 
they did not know; and 4 made no answer, or were not asked. Of 
the 13 witnesses for the défendants, in response to similar questions, 
9 gave it as their opinion that he would understand it ; 1, that he did 
not know ; and 3 gave no answer, or were not examined on the point. 
To summarize: Of the 33 witnesses in the case, 14 gave opinions in 
favor of his capacity, 3 against it, and 6 gave no answer, or were 
not examined on the point. Evidence, of course, is not weighed by 
counting witnesses. And it is well settled that tiie mère opinion of 
nonexpert witnesses as to one's mental capacity is not entitled to great 
weight, but that the court must look to the facts upon which the opin- 
ions are based. Turner v. Rusk, 53 Md. 65, 71. The varying opinions 
of the witnesses which we hâve stated were based more or less on 
association with Buchanan and observation of him and of his acts 
during a period of several years. It would be impracticable and use- 
less to analyze the évidence of each witness, but it is évident that 
those who express an unfavorable opinion as to his capacity are in a 
measure influenced by the fact that he was declared insane in 1903. 
The proven facts tending to show Buchanan's insanity are mostly of 
occurrences happening long after he signed the bond. We attach no 
importance to them, because it is conceded that he was insane 9 years 
after he signed the bond. There are undisputed facts in the record 
that lead us to the conclusion that Buchanan had sufficient capacity to 
attend to his ordinary business and to bind himself by contracts from 
and including 1892, the date of the bond, to 1895, the date of the 
judgmènt against him. During that time he attended to his lands and 
stock. He leased his lands each year; he sold his horses for fair 
priées; he made trades, purchased necessary supplies, paid his debts, 
and became surety on other bonds ; and no one at that time ever ques- 
tioned his capacity to contract. 

The burden of proof is on the complainants to show his want of 
capacity. We begin with . the presumption of sanity, and while the 
évidence abounds with proof. of eccentricity of condiuct, most of it re- 
lates to a period long after thé signing of the bond. The incidents 
proved as occurring prior to the signing of the bond, or during that 
year, are not sufficient to even cast doubt on his capacity to contract. 
Besides, the undisputed évidence of the things done by Buchanan in 
the conduct of his business is such as to leave no doubt in our minds 
that he was fully capable of making the contract of suretyship in 
question at the time it was made. For the years from 1891 to 1901, 
inclusive, he signed and verified his inventory of property for taxes, 
stating the acres of land and number of horses owned by him in each 
year, and placing différent values on the' horses in différent years; 
on August 31, 1890, he executed a power of attorney to Mrs. Gilbert, 
one of the complainants, which was duly acknowledged and witnessed; 
in 1891 and 1892 he signed as surety the officiai bonds of Walton as 
county clerk, and he was accepted as surety on other officiai bonds 
as late as 1893 ; in 1893 he made application to purchase a section of 
school land in Motley county; he voted at the sevéral élections oc- 
curring dliring the years in question, and was one of the officers who 
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held the élections in 1894 and 1896; on March 19, 1897, he made a 
written contract with W. R. Tilson in référence to iiis stock; during 
thèse years he made fréquent sales of horses at fair prices; and in 
October, 1900, he executed a mortgage on land. Whatever witnesses 
may now say, thèse undisputed facts tend strongly to show that he 
was not insane in 1892, or in 1895, and that no one then thought of 
questioning his capacity to attend to ordinary business or to make 
simple contracts. After the lapse of so much time, the clearest proof 
should be required before the court should hold invalid the bond, 
the judigment on it, and the exécution sales and officiai deeds. We are 
of opinion that the évidence is not sufficient to authorize such action. 

There is another view of the case that leads to the same conclusion. 

The bond was signed by Buchanan December 19, 1893. Primarily, 
the inquiry as to his mental condition and capacity to contract relates 
to that time. But, if the complainants successfully showed Buchanan's 
want of capacity to contract at the date of the bond, that would not be 
conclusive as to their right to relief. More than two years after the 
making of the bond, an action was brought on it by the state of Texas, 
and on November 4, 1895, judgment was entered in the suit. It was on 
this judgment that exécutions were issued and the land was sold and 
conveyed. The bill is an attack on the validity of the bond, judgment, 
and the conveyances. If Buchanan had sufficient mind to understand 
the effect and purpose of the suit against him, the judgment ought 
not to be set aside at the suit of his heirs. Spurlock v. Noe (Ky.) 43 S. 
W. 231. When Buchanan was sued on the bond, whatever his condi- 
tion may hâve been when he signed it, he was sufficiently intelligent 
to retain, pay, and consult and advise with counsel as to his défense. 
The évidence of the attorney who appeared for him, and other évi- 
dence, makes it clear that he was quite capable at that time of giving 
the litigation proper attention. If he was insane at the time he signed 
the bond, that fact would hâve been a complète défense in the suit at 
law on the bond. At an early period it was held that a man could not 
stultify himself by alleging his lunacy at a prior time ; but it is now 
well settled that a person who has been insane, and, when insane, makes 
a contract, can, on his restoration to sound mind, contest the validity 
of the contract. 1 Wharton & Stillé's Med. Jur. (4th Ed.) § 14; 
Turner v. Rusk, supra. When a surety is sued at law, and has a dé- 
fense which he can make, but does not make, and judgment is rendered 
against him, he cannot afterwards hâve relief against such judgment 
on any ground which he might hâve relied on in the suit at law. 
1 Brandt on Suretyship, § 344. It is clear, on principle, that he cannot 
go behind the judgment to set up as a matter of défense what should 
hâve been pleaded in the original action. And Brandt says : 

"On the same principle, wliere Judgment has been rendered against a surety 
on an appeal bond, it was held that the adminlstrator could not set up as a 
défense the fact that the surety was Insane when he assumed the liability 
sought to be enforced." 2 Brandt on Suretyship (2d Ed.) § 460. 

The case of Rollins v. Love,_ 97 N. C. 310, 3 S. E. 166, cited by 
Brandt as sustaining this last view, is not in point ; but the principle 
announced in the text is unquestionably correct, and is fully sustained 
by the authorities. 2 Freeman on Judgments (4th Ed.) § 503 ; 1 Black 
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on JudgmentSi § 378; New Orléans v. Morris, 3 Woods, 103, Fed. 
Cas. No. 10,182; Life, Insurance Co. Y.;Bangs, 103 U. S. 780, 26 L. 
Ed. 608. ■ , 

The decree of the Circuit Court is reversêd, and the cause remanded, 
with instructions to dismiss the bill. 

McCORMICK, Circuit Judge. I cannot concur in this décision. 
The évidence in the case impressed me very difïerently from the way 
it has appeared to my Brethren. I am decided in my conviction that 
the decree of the Circuit Court should be affirmed. 



MASSIB WIRELESS TELEGRAPH CO. v. ENTERPRISE TRANSP. CO. 

(Circuit Court of Appeals, First Circuit January 4, 1910.) 

No. 846. 

1. TELEGBAPHS and TELEPHONES (§ 25 V^*) — WlEELESB TELEGBAPH— LEABES— 

Construction— "lioss'.'— "Destruction"— "Détention." 

A lease of a wlreless telegraph out0t provlded that when once Installed 
it should not be removed to any otlier vessel or place without the lessor'a 
consent, and gave thé lessor the rlght to résume possession; also gave the 
lessor, In case of the lessee's abandonment, or any use otherwise than as 
piOTlded In the contract, spécial remédies by injunctlon, etc. The lease 
also provided for paynaent by the lessee of the reasonable value of any In- 
strument, or parts, lost or destroyed, not exceeding $1,000 for total loss or 
destruction, otherwise than by unavoidable accident or détention, and $50 
per month in case of the unauthorized removal or détention of any instru- 
meût, lihtll their destruction or loss without the lessee's fault was satls- 
factorily proved. Held, that a sale of the vessel on which the wlreless 
apparatus was Installed, by a recelver, without spécial référence to such 
apparatus, did not constltute a total "Ibss," "desti-uction," or "détention" 
thereof, so as to entitle the lessor to an allowance out «f the proceeds of 
the stearner of the $1,000 and $50 per month under such provision in the 
lease. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dlg. 
|25%.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4232-4237; 
vol. 3, p. 2030-2033 ; vol. 3, p. 2036.] 

I. Equitt (§ 408*) — Masters—Refeeence— Report of Evidence. 

The practice wlth référence to reports of évidence In proceedings In 
equlty by masters stated. 

[Ed. Note. — For other cases, see Equlty, Cent Dlg. §§ 901, 902; Dec. 
, Dlg. § 408.*] 

Appeal ffom the Circuit Court of the United States for the District 
of Massachusetts. 

Proceedings for the settlement of the affairs of the Enterprise 
Transportation Company. A sale of the steamer Kennebec having 
been made by Hollis A. B,ailey, receiver, the Massie Wlreless Tele- 
graph Company intervened, and claimed a portion of the proceeds of 
the sale for the alleged loss or destruction pi a wlreless telegraph out- 
fit installed on said steamer. From a decree denying intervener any 
relief, it appeals. Âffirnied. 

*For other cases see same topic & 3 nvmsbii in Dec. & Am. Bigs. 1907 to date, & Bep'r Indexe* 
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Herbert Almy, for appellant. 
Samuel Williston, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. It appears on this appeal that Hollis R. 
Bailey was appointed by the Circuit Court for the District of Massa- 
chusetts receiver of the Enterprise Transportation Company, with au- 
thority to wind up the concern, including disposing of its assets and 
paying its debts. Among the other assets was the steamer Kennebec. 
She was sold by the receiver pursuant to an order entered in the Cir- 
cuit Court on November 23, 1907, authorizing him to sell the steamer, 
"with ail her masts, bow-sprits, sails, boats, anchors, cables, tackle, 
furniture, and ail other necessaries thereto appertaining and belong- 
ing, free of ail liens and incumbrances whatsoever." The order also 
provided that the receiver should retain the proceeds of the sale, "sub- 
ject to the same liens and incumbrances, if any, which, prior to the 
sale, existed against or attached to said steamer and appurtenances, 
unless otherwise ordered by the court." 

The steamer was sold accordingly for a gross sum which came into 
the hands of the receiver. There had been installed on the steamer 
by the appellant a wireless telegraph plant under a lease to the Enter- 
prise Transportation Company, which lease provided for the main- 
tenance thereof by the appellant, for which maintenance and use pay- 
ment was to be made at a rate which gave an amount due to the appel- 
lant at the time the receiver was appointed of $255. This amount bas 
been so disposed of that we hâve no occasion to consider it. 

The lease also provided for the following payments by the lessee, 
naniely: 

"The reasonable value of any Instruments or parts lest or destroyed, not ex- 
ceeding $1,000 for total loss or destruction otherwise than by unavoidable ac- 
cident or détention, and $50 per month in case of the unauthorized removal or 
détention of any instruments until thelr destruction or loss without the sub- 
scriber's fault is satisfactorily proved." 

It also concluded with the following: 

"But the payment ^all not confer any title to the instruments or right to 
use them." 

By the word "subscriber" was meant the Enterprise Transportation 
Company. 

The steamer was sold, as we hâve said, with the wireless telegraph 
installation aboard ; and, so far as the case shows, the latter was de- 
livered to the pilrchaser, and has remained in the purchaser's posses- 
sion. Whether or not Used by the purchaser the case does not show. 
The présent appeal relates to a claim made by the appellant against 
the receiver under the provision for payments of the $1,000 and the 
$50 per month. The claim was referred to a master, and was disal- 
lowed by both him and the Circuit Court. 

The proofs in the case lack précision upon one point; that is, 
whether or not the receiver, in fact, undertook to sell the wireless tele- 
graph installation, or did sell it. It may well be doubted whether the 
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order of the court authorized the sale thereof. In other words, it may 
be well doubted whether a wireless telegraph installation would hâve 
corne within any of the words we hâve cited as words indicating the 
appurtenances of a steamer or sailing vessel. Even with référence to 
a chronometer, which has been regarded as necessary in navigating 
vessels for so long a time, whether or not it passes as appartenant to 
a ship seems to be a matter of local usage. There is no established 
usage with regard to wireless telegraph installations; and probably, 
if we were compelled to pass on the question whether they would be 
covered by a bill of sale of a vessel and its appurtenances, or a vessel 
with its furniture, we would be compelled to hold that they would not. 

AIso, it is no doubt true that if, under an order of the kind to which 
we hâve referred, a sale had been authorized and made to include a 
wireless telegraph installation, the value of that installation would 
properly be regafded as in the hands of the receiver by authority of 
the court, to be accounted for by him to whoinsoever it might belong. 

But the case does not raise any of thèse questions. The claimant 
in the Circuit Court, the appellant hère, makes no allégation that the 
receiver has converted the wireless telegraph installation by a sale or 
otherwise. His claim is put squarely on the proposition that it was 
within the meaning of the lease, "wholly lost" to the Massie Wireless 
Telegraph Company. It raises onlv the proposition that the sale of 
the steamer to a Etranger to the appellant made a case of "loss or 
destruction" an^ of "removal and détention" within the meaning of 
the lease. Apparently the appellant undertook before the master to 
whom the case was referred, to show that the steamer was sold at Fall 
River, and so quickly sold that it had no opportunity to remove the 
telegraph installation before the steamer was delivered to the pur- 
chaser; and it is on this that the appellant based the claim for "loss 
and destruction" which we hâve explained. In order that there may 
be no misunderstanding with référence to this we give hère the entire 
claim : 

"The Massie Wireless Telegraph Company, a corporation loeated and doln? 
business in Providence In the state of Rhode Island, respectfully represents: 

"That the Enterprise Transportation Company, respondent In the above-en- 

tltled case, heretofore, to wlt, on the day of 190. ., entered into 

a contract In wrlting with the petitioner for the Installation and maintenance 
of one complète set of the wireless telegraph recelvlng and transmitting in- 
struments upon the steamer Kennebec, at that tIme belonglng to sald Enter- 
prise Transportation Company. That one of the conditions of said contract Is 
as foUows: '(1) The wireless Instruments furnished hereunder are the prop- 
erty of the Massie Wireless Telegraph Company, are constructed and used un- 
ider its patents, and are leased and Ueensed by authority of said company only 
for use in the manner hereln speclflcally allowed, and any use otherwise or 
wlthout the payment herein provlded to be made Is and will be an injury to 
and an Invasion of the rights of the Massie Wireless Telegraph Company, en- 
tltllng it to an Injunctlon and other légal rights in a suit or other proceedlngs 
to be Instituted and proseeuted In the name of sald company, entitllng it to 
any and ail lawful remédies, thereby entitllng It to résume possession of the 
Instruments and collectlng ail sums due or to become due or otherwise. They 
are not to be used for performing any service in compétition with any service 
which the company may undertake to perform. The subserlber Is to pay the 
reasonable value of any Instruments or parts lost or destroyed, not exceedlng 
$1,000 for total loss or destruction, otherwise than by unavoldable accident or 
détention, and $50 per month In case of the unauthorized removal or deten- 
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tlon of any Instruments until thelr destruction or loss without the subseriber's 
fault is satisfactorily proved, but the payment shall not confer any title to the 
Instruments or right to use them.' 

"A copy of said agreement will be produced at the hearing. 

"That a complète set of the Massle wlreless telegraph instruments for re- 
celving and transmitting messages was plaeed on said steamer Kennebec, pur- 
suant to the tenus of said agreement and was on said steamer when she came 
Into the possession of Hollis R. Bailey, the receiver appointed by this honor- 
able court, on, to wlt, the Ifith day of November, A. D. 1907, in the above-en- 
titled cause. That your petitioner is informed that said receiver has sold said 
steamer, and, although requested by your petitioner, said receiver has not re- 
turned said instruments, and has not paid the sum required by said agreement 
to be paid for the use thereof, or the sum provided in said agreement in case 
of the loss or destruction of said instruments, or the sum required to be paid 
by said agreement in case of the unauthorlzed removal or détention of any In- 
struments until their destruction or loss without the subseriber's fault Is sat- 
isfactorily proved. 

"And your petitioner shows that the said Instruments are detained by the 
fault of said receiver in not returning them before sale of said steamer Ken- 
nebec, or In not notifying your petitioner of the Intended sale thereof In tlme 
for your petitioner to take possession of said Instruments. 

"Wherefore your petitioner prays that said receiver be directed to pay to 
your petitioner the reasonable value of said instruments, together with the 
sum of $50 per month for such détention of said instruments. 

"Massle Wlreless Telegraph Co., 

"By Its Sollcltor, Herbert Almy." 

"Hollis R. Bailey, Receiver of the Enterprise Transportation Company, to the 
Massie Wlreless Telegraph Company, Dr. 

"To one set of wlreless telegraph instruments which was on board of the 
steamer Kennebec under lease, and which is whoUy lost to the Massie Wlre- 
less Telegraph Company, $1,000. 

"And $50 per month for thelr détention as per condition In contract." 

A reading of this makes plain that our view of the proposition made 
by the appellant in the Circuit Court is correct. It is enough to say, 
therefore, that it is quite évident that, although it may be doubtful 
what is meant by "loss or destruction" or by "détention" of the instal- 
lation, it is plain that what was done by the receiver was not within 
any interprétation which can be fairly given those words. The in- 
stallation was neither lost nor destroyed nor detained, but was merely 
left where apparently the appellant could hâve taken possession of it, 
if it so desired, or, if it preferred, could hâve left it to be used by the 
purchaser of the steamer at the rate provided for in the lease, or pos- 
sibly hâve regarded either the Enterprise Transportation Company as 
having failed to terminate the lease in a proper way, and, therefore, as 
continuing liable for the rental thereof. 

We will add that some light on the meaning of the word "lost" is 
derived from the provision of the lease that, in case of the loss of a 
vessel equipped with the installation in question, the claimant will, at 
its own cost, furnish for use another installation to be held under the 
terms of this lease. Upon the présent propositions of the appellant it 
would escape furnishing a new installation, yet be entitled to the 
$1,000 now claimed by it without any considération therefor. The ex- 
pression "loss or destruction," and also the expression "unauthorlzed 
removal or détention," get some further light from other terms of 
the lease to the effect that an instrument, when once installed on the 
vessel, "should not be removed to any other vessel or place without the 
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consent ofthe lessor. The lease contains full spécial provisions giv- 
ing the lessor the right to résumé possession, and prohibiting the re- 
moval of the installation to "any other vessel or place," and also giv- 
ing, in case of "abandonment," or "any use otherwise than" as pro- 
vided in the contract, spécial remédies by injunction, etc. ; ail of which 
renders it inconsistent and unnecessary that the words "loss," "de- 
struction," or "détention" should receive any unusual or forced con- 
struction. Eor ail of thèse reasons we fînd it impossible to hold that 
the claimant's présentation of its own case shows any "loss," "destruc- 
tion," or "détention," within the provisions of the lease on which it 
relies. 

The principal burden of the discussion before us related to the fact 
that the Circuit Court had refused to direct the master to whom the 
claim was referred to report certain évidence with regard to the 
appellant's exceptions, àlthough no request to report it had been made 
to him. The practice with référence to this topic in the fédéral courts 
is clearly pointed out in Greene v. Bishop, 1 Cliff. 186, 195, Fed. Cas. 
No. 5,763, and in Bâtes' Fédéral Procédure in Equity, vol. 2, ■§§ 771- 
777. According to the settled practice, it would not hâve been proper 
for the master to report the entire évidence before him, as there was 
no order from the court to that efïect, nor to report even such portions 
of the évidence as related to the exceptions, without a request from 
the party excepting. Of course, it was within the power of the Cir- 
cuit Court to relieve any party excepting from so strict a rule as this ; 
a power which is ordinarily expressed to be within the discrétion of 
the court of first: instance, but which, nevertheless, it would be within 
the authority of the appellate tribunal to revise, in case that tribunal 
found that justice required that the two courts should bave the évi- 
dence refeired to, for the purpose of properly disposing of the suit as 
it came before them. The extent to which authority of this kind is 
used by appellate courts is illustrated in some cases which go far be- 
yond what would be required hère. Goodman v. Niblack, 103 U. S. 
556, 563, 36 L. Ed. 229; Wiggins Ferry Company v. Ohio & Missis- 
sippi Railway, 142 U. S. 396, 413, 416, 12 Sup. Ct. 188, 35 L. Ed. 
•1055; and The Helen Story, 71 Fed. 431, 17 C. C. A. 669. It is not, 
however, necessary for us to dwell on this topic, bècause the excep- 
tions to which this discussion relates were as to purely incidental mat- 
ters, whoîly unimportant in view bf the fact that we are able tO dis- 
pose of the Case on the face of the claimant's pétition. The truth is 
that the propositions on which we rest our conclusions go so deep 
that thèse inti dental matters are wholly immaterial. 

The decree bf the Circuit Court is affîrmed, and the appellee re- 
çovers bis çosts bf iappeàl. 'j ' 
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VULCAN IRON WORKS CO.v. BOQTJEMORB. 
(Circuit Court of Appeals, Flfth Circuit. December 21, 1909.) 
- - t^o, 1,926. 

1. Sales (§ 168i^*)— Tbial and Appboval— Cgnstbuction— Gobbbotion op De- 

FECTS. 

Where a con tract for the Sale of a steam shovel provided that If durlng 
the trial test any part of the shovel should prove détective, or any change 
be necessary, the seller should bave a reasonable time to replace such 
parts, or make such changes as It should find necessary, the fact that the 
boiler, which was materially smaller thau required by the spécifications, 
was found durlng the trial test to be too small, and that certain other 
defects were discovered, dld not warrant the buyer in refusing to permit 
the seller to perform ; the seller having as of right a reasonable time In 
which to replace the boUer and correct the other defects. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 409, 410 ; Dec. Dig. 
i 168^2.*] 

2. Sales (§ 418*)— Sellee's Contbact—Bbeach— Damages. 

For breach of a seller's contract to sell, the measure of the buyer's dam- 
ages in case be bas not pald any part of the prlce is the différence between 
the agreed prlce and the market value of the goods, or article sold, at the 
time of and place of dellvery. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1195 ; Dec. Dig. § 
418.*] 

3. Saxes (§ 418*)— Bbeach— DErECTiVE Machineet— Damages. 

Where a machine delivered under a contract of sale Is defective, the 
measure of the buyer's damages is the actual cost of supplying the de- 
flclency. 

. [Ed. Note.— For other cases, see Sales, Cent. Dig. § 1200 ; Dec. Dig. S 
418. *1 

4. Sales (§ 418*)— Sellee's Conteact— Bbeach — Damages— Maeket Value. 

In an action for breach of a seller's contract to sell an article having no 
market value, the actual value must be determlned by the best évidence 
obtalnable, which in some Instances might be proof of what It would cost 
the buyer actlng in good falth and with diligence to procure the article 
contraçted for In the condition required by the contract, delivered at th& 
place named for dellvery. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1182; Dec. Dig. | 
418.*] 

5. Sales (| 418*)— Selleb's Bbea-ch— Damages — Pabt Patment in Goods — 

Value— Ageeement Affbcting Measubb of Damages. 

Where défendant contraçted to manufacture and dellver to plaintiff a 
specifled steam shovel for $6,250, $1,500 of which was to be pald in cash 
and the balance, $4,750, by dellvery to défendant of another shovel owned 
by plalntlflf the value so flxed must be regarded as the value In determln- 
ing the buyer's measure of damages for breach by the seller. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1187; Dec. Dig. § 
418.*] 

6. Evidence (§ 419*)— Paeol Evidence— Weitten Conteact— Consideeation. 

Where a wrltten contract for the sale of a steam shovel provided for 
payment of $1,500 in cash and the balance, $4,750, by the dellvery to the 
seller of another shovel owned by the buyer, paroi évidence. In an action 
for the seller's breach of contract that the buyer's shovel was not worth 
the contract value, was inadmissible as varylng the terms of the contract, 
notwithstanding it also provided that on the buyer's acceptance of the sell- 

*|*pr other cases see same topio & S numbsb in Qec, & Âm. Dlgs, 1907' ta date, & Rep'rlndeses ' 
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er'a proposition the contraet was to be a mutual cancellatlon of ail obli- 
gations between the parties to the date of the contraet. 

[Bd. Note. — ror other cases, see Evidence, Cent DIg. ! 1923; Dec. DIg. 
{ 419. »J 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

•Action by John D. Roquemore against the Vulcan Iron Works Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

This Is an action for damages for the breaeh of a contraet of sale. It was 
brought by the défendant In error (the plaIntIfC below) against the plaintiff In 
error (the défendant below) In the clty court of Montgomery, and was duly 
removed on the ground of diverse citlzenshlp to the Circuit Court. 

On January 13, 1905, the Vulcan Iron Works Company, an Ohlo corporation, 
sold to John D. Eoquemore, a citizen of Alabama, a shovel called the "Baby 
Giant." For convenience it wlU hereafter be called the "flrst shovel." After- 
wards, on December 22, 1905, the Vulcan Iron Works Company (hereinafter 
called the "seller") sold to Koquemore (hereinafter called the "buyer"), by a 
written contraet of sale, a machine called the "Little Glant Spécial Steam 
Shovel." Thls machine wlll hereafter be referred to as the "second shovel." 
The followlng Is the contraet of sale: 

"Mémorandum of Sale of Little Glant Spécial Steam Shovel No. . 

"To John D. Roquemore, Montgomery, Alabama: 

"We, The Vulcan Iron Works Company, of Toledo, Ohlo, sell to John D. 
Roquemore of Montgomery, Ala., one Little Giant Spécial Steam Shovel No. 

on trucks, our standard make, bullt aceordlng to the spécifications 

hereto attached, and which Is made a part of this contraet, said spécifications 
being changed so far as required to put said shovel on standard trucks In 
place of traction wheels. 

"We agrée to shlp the same on or before March Ist, 1906, barring, of course, 
delay that may be eaused by accident, strlkes or other calainities, unavoidable, 
and beyond our control. 

"Priée for said steam shovel Is $6,250.00 net t. o. b. car Toledo, Ohlo, freight 
pald by John D. Roquemore on delivery at destination and purchase priée, 
$6,250.00, to be paid $1,500.00 cash upon the acceptance of said shovel and 
balance by the delivery to said the Vulcan Iron Works Company at the place 
where the same now is, a certain Baby Giant No. 926, delivered to said Roque- 
more in pursnanee of a certain contraet between the parties dated Jany. 13, 
1905. 

"We wlll send a compétent steam shovel engineer at our own expense for 
15 days of 10 hours each from time of hls leaving Toledo untll bis return 
thereto, proceeding wlthout delay en route, this date to be when he leaves 
Toledo in response to your wlre notice of arrivai of said steam shovel at des- 
tination. Ail other expenses and completlng task of getting steam shovel to 
opération and trial test you are to bear. This engineer Is to superintend the 

unloadlng and to operate the engines of said Steam Shovel No. to dem- 

onstrate same to be as herein represented. 

"If after said trial and test, said Little Glant Spécial Steam Shovel bas 
proven to be as guaranteed herein, you are to accept same, and relleve us 
from further expense. 

"If it is found necessary for our engineer to remain longer than the said 
fifteen days, you are to pay us $5.50 for each day you retain him. 

''If durlng said trial test, any part of said Little Glant Spécial Steam Shov- 
el shall prove defectlve, or any change necessary to be made, we are to bave 
a reasonable tlme to replace such parts or to make such changes as we flnd 
necessary. If we then fail to demonstrate our guarantee, we wlll remove said 
Little Glant Spécial Steam Shovel at our expense, and refund any money hav- 
Ing been pald to us by you on purchase of same and you hereby waive ail 
clalm for possible damage or expense. 

*For othtr caau ■•• same toplo A $ nvubbb In D*c. ft Am. Diga. 1907 to date, * Rep'r Indexas 
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"It Is further agreed that the title and ownershlp of sald Llttle Giant Spé- 
cial Steam Shovel shall remain with and be the property of the Vulcan Iron 
Works Company untll payment is made as noted iierein. 

"Upon your acceptance of this proposition it is to be and constitnte a mu- 
tual cancellation of ail obligations between said parties to this date. 
"Montgomery, Ala., Dec. 22nd, 1905. ' 

"The Vulcan Iron Works Company, 
"Accepted: Per W. H. A. Read, Vice-Président. 

"John D. Roquemore." 

The déclaration clalmed $5,000 as damages for the breaeh of the contract, 
whlcfi was set ont in fuU. It concluded wlth the following averment and 
charge of breaeh: 

"And plalntiff avers that the spécifications mentloned In and attached to 
the said contract called for and required, among other things, a boiler, which 
was to be used as a necessary part of sald shovel, to wlt, fifty-four inches in 
diameter and eight feet six inches in helght, also to hâve attached thereto a 
boiler feed called a Pemberthy injecter. 

"And plalntiff avers that the défendant vlolated the terms of sald contract 
on Its part. In that It falled to shlp to the plalntiff a shovel with a boiler of 
the dimensions as required by the sald contract and spécifications thereto at- 
tached ; that the défendant did, on or about the flrst of March, 1906, ship to 
the plaintlfC a steam shovel and a boiler to be used in connection therewith 
and as a part thereof, but whIch was materially différent from the boiler 
called for in said contract; that the boiler so shipped was of dimensions of, 
to wlt, forty-elght inches In diameter and seven feet six inches in helght and 
was totally Incapable of operatlng the sald shovel ; that said boiler did not 
hâve attached thereto a Pemberthy injector, as by the said contract called 
for ; and that one of the engines In connection with and to be used in the 
opération of the said shovel and as a part thereof was détective, in that there 
was an openlng or hole in the steam chest of said englne, made when the said 
englne was casted, so that the steam escaped therefrom, rendering the same 
Incapable of being operated, and plaintiff refused to accept said shovel so 
shipped ; that plaintiff paid the frelght on sald shovel, thus shipped, from 
Toledo, Ohlo, to Montgomery, Ala., amounting to, to wit, $500.00, which bas 
never been repaid to plaintiff; that the value of the shovel stlpulated to be 
delivered by plaintiff to défendant on the delivery and acceptance by plain- 
tiff of the shovel agreed to be shipped in accordance wlth sald contract was, 
to wit, $1,500.00, ail to the damage of the plaintiff as aforesaid, wherefore 
plalntiff sues." 

The seller, among other pleas, flled the following: 

"(6) And for further answer ♦ * * the défendant says that the plaln- 
tiff should not recover for the alleged breaeh of the contract as complained 
of In said complaint, for that in the sald contract vyhlch in sald complalnt is 
alleged to hâve been entered into between the plaintiff and the défendant on, 
to wit, December 22, 1905, a copy of which sald contract is hereto attached 
as Exhibit A, and made a part of this plea with leave to refer thereto, there 
was contalned the following paragraph: 

"'If durlng sald trial test, any part of sald Llttle Giant Spécial Steam 
Shovel shall prove détective, or any change necessary to be made, we are to 
bave a reasonable tlme to replace such parts or to make such changes as we 
flnd necessary. If we then fall to demonstrate our guarantee, we will remove 
sald Little Giant Spécial Steam Shovel at our expense, and refund any mon- 
eys having been paid to us by you on purchase of same, and you hereby waive 
ail clalms for possible damage or expense.' 

"And défendant says that after the said Llttle Giant Spécial Steam Shovel 
was shipped by the défendant to the plaintiff, as provided for in said con- 
tract, and was recelved by the plaintiff, the défendant sent. In response to a 
wire notice of the plaintiff of the arrivai of said steam shovel at Montgomery, 
a steam shovel engineer for the purpose of gettlng the steam shovel into oiier- 
ation and maklng a trial test of sald steam shovel, and that the said steam 
shovel engineer proceeded to Montgomery, and upon arrlvlng there proceeded 
to operate the said steam shovel and to bave a trial test of sald Little Giant 
Spécial Steam Shovel shipped to the plaintiff under the contract hereinabove 



Tèîerred 'tô; qM't'iat dùring'tt'ë Jtrliàl' test so had aiid çondacted ty said 
stearnshôtel engiiiéet sentby the défendant, It waS discoVered that the boilêr 
on said steam shovel Vr&s smailer than ihe one alleged to h'ave been eontracted 
for by the plalntlff/^nd that sald bolIer did not haye attached thereto a Pem- 
berthy Injecter boll^r feed. That théreupon and during'the trial test of said 
steam shoyel, the défendant, as it had à right to do under said provision con- 
tained in sald contràct as herelnabpvë sët out, ofCered to replace such parts 
or to ihake such changes as wefe nécessary and make sald little Gjant Steam 
Shovel accord In every respect to the spécifications of sald coiitract,' but that 
the plaintMt irefused tb allow and would not permit the défendant to replace 
such parts as were defectlve or to make such changes. as were found nécessary 
by the défendant to make sald Little Glant Steam Shovel In accordance with 
the contràct whlcH was entered Into between the plalntlff and the défendant. 
iWherefore the défendant says that thei plaintiflf is not entitled to recover In 
this suit."' 

The selïer's eighth plea stated the sàme faets substantlally as set out In the 
sixth plea, and then alleged that it "ofCered to take back the shovel which was 
dellVered to the plalntlff and to glve the pMntiff a nevv shovel in every respect 
In accordance with the contràct made by the plaintlfC with the défendant and 
In accordance with the plans and spécifications, but that the plaintlfC refus^ed 
to allovc and would not permit the défendant to take the shovel back and give 
to the plaintlfC In place thereof a new shovel In accordance with the plans and 
spécifications and In accordance with said contràct. Wherefore the défendant 
says that the plaintlff Is not entitled t6 recover in thls suit." 

Demurrers were Interposed to thèse pleas alleging varlous grounds to the 
effect that the pleas dId not show a défense to the action. The court sus- 
talned thèse demurrerS. The case was tried on the plea of the gênerai issue, 
and on pleas 10 and 11, which contalned gênerai déniais of the complaint, 
but, also, averments of some of the facts stated in pleas 6 and 8, which the 
court had held insufllcient. Wltnesses were examined by both parties, and, 
on the part of the plalntlff below, there was évidence tending to prove the 
averments of the complaint, includlng the alleged breaches of the contràct. 
The défendant below ofifered évidence tending to sustain Its pleas and to show 
thàt it had offered to replace parts of the machine found defectlve and to 
make such changes as were nécessary to make the machine comply with the 
terms of the contràct. Exceptions Were reserved separately to the followlng 
portions of the Judge's charge: 

• "Suppose you flnd that the contràct Was made for a 54-lnch boller, as specl- 
fled, and the machine sent down hère had a 48-lnch boiler, then that contràct 
to try It don't apply to that sort of a machine. It applled only to the one that 
coniformed to the Stipulations of the plalntlff s contràct. • ♦ • 

"Now the évidence Is uncontradicted In thls case that a machine was sent 
down there that didh't hâve a 54-Inch boller, and the experlment was made 
•#lth that, and thàt after tUe éxpettmenf was made, It dldn't prove satlsfac- 
tory, and the plaintlff refused toréceivè It That Is the uncontradicted évi- 
dence; Now, then, the law glvlug eàch his rlghts In thls connection says that 
was a breach of contràct. Npw in those 15 days he did hâve a right to tendeir 
bita an éngine — I mean a steam' shové'l'^of the eharacter speclfled ; but if he 
Mmply téndered him an ofifer to make iim a steam shovel ^t some Indefinlte 
"future tlme, then the plalntlff was not boUnd to reçoive It, unless In some of 
thelr transactions in some way they wàlved that, and that is for you to Judge 
whethér they walyed it. * , • * 

' "NoW-, then, the contràct havlng been breaçhed In tbat aspect of It, what are 
the damages? The object of the law In Computing damages Is to make a mah 
whole, to rélmburSè hlm for his Ipss, to.put him in as good condition as he 
'■t^ôuld have been if the contràct had .been carried out. Now the plaintlff 
■dldn't pày anytiilng on thls contràct. The $1,500 he dldn't pay. The machine 
tliàt'was to make thé balance of ttëpàyment^ he dldn't deliver; he stlU has 
It. You také the $1,500 and the value .of the flrst machine and deduct thàt 
Wpm the $6,250, and that would be tbe ineasure of recovery if you find that 
the contràct was as sùed on, and thàt it was breaçhed, as the évidence tends 
to show It was, by the f allure to ship hère a machine with a 54-ineh boller, 
'the one that was tested and tried. « •' ♦ ^ • 
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"If the évidence shows he didn't ship a 54-inch boiler as specifled, and that 
the one that was down hère was trled and rejected, then the plaintifC was not 
bound to wait or take a tender of a steam shovel of the proper size and gauge 
to be delivered at some uncertain time in the future. He has a right to reject 
that, and say, 'No, I won't take it ; this contract Is ended.' If you flnd that 
to be the case, the measure of damages, I repeat it, the $1,500 he has not paid, 
you take that out, and he has Icept the machine and you take that out. Now 
the value of that and the $1,500 is the amount to be deducted from the $0,250, 
with interest from the end of that trial test, aud the frelght." 

The trial resulted in a verdict and judgment for the plaintiff below for 
$3,413.91, and the défendant below brings the case to this court. 

Phares Coleman and Lee H. Weil (Coleman, Dent & Weil, on the 
brief), for plaintiff in error. 

B. P. Crum (C. H. Roquemore and Steiner, Crura & Weil, on the 
brief), for défendant in errer. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

SHELBY, Circuit Judge (after stating the facts as above). The 
contract of sale contains an important provision for the benefit of the 
seller which limits the right of the buyer to reject the second shovel 
because it does not conf orm to the contract : 

"If during said trial test, any part of said Little Giant Spécial Steam Shov- 
el shall prove détective, or any change necessary to be made, we are to hâve 
a reasonable time to replace such parts or to make such changes as we flnd 
necessary." 

This sentence secures to the seller the right not only to repair or to 
remove defects, but to "make any change necessary to be made" and 
"to replace such parts" as are found to be defective or such parts as 
fail to comply with the contract. The seller is to hâve a reasonable 
time to do this. In sustaining the demurrers to the sixth and eighth 
pleas, we are of opinion that the court unduly limited the effect and 
meaning of this provision of the contract. The buyer cannot recover 
for a breach of the contract if he refused to let the seller perform it. 
If the facts stated in the pleas are trufe, he did so refuse. 

And the charge of the court is subject to the same objection. The 
court said: 

"Suppose you flnd that the contract was made for a 54-inch boiler, as speci- 
fled, and the machine sent down hère had a 48-inch boiler, then that contract 
to try it don't apply to that sort of a machine. It applied only to the one that 
eonf ormed to the stipulations of the plaintiffi's contract." 

We are of opinion that the seller would hâve had the right within 
"a reasonable time" to replace the boiler, when it was found during 
the trial test to be too small, with a larger one. as required by the 
contract. 

Thèse conclusions are applicable to other fulings upon demurrers 
to qther pleas, and, also, to other alleged defects in the machine fur- 
nished. 

The foUowing excerpts from the charge of the trial court will indi- 
cate the directions given the jury as to the measure of damages: 

"Now, the plaintifC (Roquemore) didn't pay anyth'ng on this contract. The 
$1,500 he didn't pay. The machine that was to make the balance of the pay- 
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ment, he didn't dellver ; he has still got It. You take the $1,500 and the value 
of that machine and deduct that from the $6,250, and that would be the meas- 
ure of recovery. * * * 

"The measure of damages, I repeat It, the $1,500 he has not pald, you take 
that out, and he has kept the machine, you take that out. Now the value of 
that and the $1,500 Is the amount to be deducted from the $6,250, with In- 
terest from the end of that trial test, and the freight." 

Evidence was received tending to show that the first shovel, w^hich 
was agreed to be received as part payment for the second shovel, was 
not worth the value put on it by the parties in the written contract 
sued on. Some of the évidence tended to show that it was not worth 
more than $1,600. Exceptions were reserved by the plaintifï in error 
to the admission of this évidence, and also to the charges quoted as to 
the measure of damages. The two exceptions will be considered to- 
gether. 

For the breach of the seller 's agreement to sell, the measure of the 
buyer's damages, if he has not paid any part of the price, is the dif- 
férence between the agreed price and the market value of the goods or 
article sold at the time and place of delivery. This is unquestionably 
the gênerai rule. 8 Mechem on Sales, § 1736. If the machine deliv- 
ered is defective, the measure of the buyer's damages is the actual cost 
of supplying the deficiency. Marsh v. McPherson, 105 U. S. 709, 25 
h. Ed. 1139. Where the thing sold is of a kind that has no market 
value, as is sometimes the case, then the actual value must be déter- 
minée! by the best évidence available; but the measure of damages 
would be the same — the différence between the contract price and the 
value of the thing at the time and place of delivery. The value in 
such cases is sometimes ascertained by proof of what it would cost 
the purchaser, acting in good faith and with diligence, to procure, in 
the condition required by the contract and delivered at the place named 
for delivery, the kind of article or goods contracted for. Grand Tow- 
er Co. v. Phillips, 23 Wall. 471, 479, 33 L. Ed. 71. It may be that 
there is no sufficient évidence in the record as to the market value 
of the second shovel, but it does not appear that the plaintiff could not 
hâve offered such évidence. It is indicated by the record, however, 
that there were other manufacturers of shovels besides the seller, 
and there seems to be no reason why the buyer could not hâve shown 
what it would reasonably hâve cost him to procure a shovel like the 
one contracted for. The buyer, in his letter of March 30, 1906, refers 
to "other manufacturers of steam shovels" who hâve "not made any 
advance in their price over what they were a year ago. * * * " Xhis 
indicates that, if it were impracticable to make the usual proof of 
market value, proof could hâve been adduced to show what it would 
hâve cost the buyer to procure a shovel from other manufacturers 
like the one he had contracted for. There is nothing therefore in the 
case presented by the record now before us to require a departure from 
the settled rules as to the measure of damages, unless it can be found 
in the terms of the written contract of sale. 

There is nothing unusual in the contract of sale that can be cited as 
bearing specially on the question of the measure of damages, unless 
it is that the buyer was permitted to pay part of the price by the de- 
livery to the seller of a named article at a fixed value. The contract 
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sued on îs a sale of the second shovel for $6,350, to be paid as follows : 
$1,500 in cash, and the balance, $4,750, by the delivery to the seller 
of the first shovel. It should be kept in mind that the priée of the 
thing sold is fixed in money, $6,250 ; part to be paid in cash, and the 
remainder, $4,750, a fixed sum, to be paid by the delivery by the buyer 
to the seller of a named article. For the purposes of this suit, as bear- 
ing on the question now considered, is the moneyed value placed on 
the first shovel binding on the parties ? This is a suit by the buyer for 
breach of contract. First, look at the question in a suit by the seller 
against the buyer for the purchase money. If the Vulcan Company 
were suing Roquemore on the contract for the purchase money, he 
having accepted the second shovel, but not having paid the cash pay- 
ment nor delivered the first shovel according to agreement, can any 
one doubt that the Vulcan Company would be entitled to judgment 
for the agreed priée, $6,250 ? Roquemore could not, in that case, hold 
the first shovel, and yet say that it was almost worthless, and obtain 
an abatement of the agreed price to be paid for the second shovel. 
If he did not pay the $4,750 by the delivery of the first shovel, he 
would hâve to pay it in money. Whether or not the seller has the 
right to décline to take money and require the delivery of the article 
as agreed is a question not involved in this case. The eflfect of the 
contract was to permit the buyer to pay a certain amount of the pur- 
chase money by the delivery to the seller of the first shovel; if he 
failed to so pay it, he must pay it in money if the seller requires it. 
Heywood v. Heywood, 42 Me. 229, 66 Am. Dec. 277 ; Smith v. Cool- 
idge, 68 Vt. 516, 35 Atl. 432, 54 Am. St. Rep. 903 ; Dunman v. Stro- 
ther, 1 Tex. 89, 46 Am. Dec. 97 ; New York News Publishing Co. v. 
National Steamship Co., 148 N. Y. 39, 42 N. E. 514. An agreement to 
receive a certain article in payment or in part payment is presumed to 
be in the interest of the buyer who is to make the payment. The 
money value is fixed for the purpose of removing uncertainty and ta 
avoid controversy. Nor could the seller, in a suit against the buyer for 
breach of the agreement to pay, get a larger judgment than the agreed 
price by proving that the first shovel was worth more than the sum 
for which it was to be received. In a suit therefore by the Vulcan 
Company against Roquemore for breach of the contract in failing 
to pay the agreed price, the sum agreed on, for which the first shovel 
was to be received as part payment on the contract price of the second 
shovel, would be binding on both parties. 

We see no reason why the agreed value of the first shovel is not 
equally binding on both parties in a suit for breach of the contract 
by the buyer, Roquemore, against the seller, the Vulcan Company. 
For the purpose of payment, it was agreed that it should be delivered 
and received for a fixed sum, and this agreement was reduced to writ- 
ing. There is no ambiguity or uncertainty as to this part of the 
agreement. In an action by either party for breach of the contract, 
the first shovel should stand for the agreed amount, no more and no 
less. The agreement plainly says it Was to be received in payment of 
the balance due for the second shovel after the cash payment of $1,500 
was made. To permit proof that it was agreed that something else, 
some supposed damage which Roquemore had sufïered, was to be also- 
1T5F.— 2 
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regarded as a part of the proposed payment, would be to change the 
written contract. The first shovel was to be used in paying the entire 
balance, $4,750, by the terms of the writing. To permit proof that 
the balance was to be paid in part in a totally différent way, thereby 
changing the agreed value of the first shovel as a means of payment, 
would be to change the written contract by paroi évidence. In Brady 
V. Oastler, 3 H. & C. 113, the action was for breach of contract to 
deliver certain goods within the time fîxed by a written contract, and 
the plaintiff ofifered paroi évidence to prove, as an élément for the con- 
sidération of the jury in estimating the damages, that the price fixed in 
the contract was above the market price, and that he agreed to pay this 
extra price because of the short time allowed for delivery; but the 
évidence was rejected. The reasoning of Pollock, C. B. (page 128) 
is very persuasive of the correctness of the rule announced. He con- 
cludes with the observation: 

"The buyer of goods under a gênerai contract for the sale of them, with 
or. without référence to a particular time of delivery, is entitled to damages 
with référence to the market priée of the goods at the time the contract is 
brolien, and I thlnk he is net entitled to more or to less on account of the man- 
ner in whieh the parties agreed about the price, unless that is disclosed in the 
contract and made a part of It" 

In Brooks v. Hubbard, 3 Conn. 58, 8 Am. Dec. 154, where the writ- 
ing sued on provided that payment of a fixed sum was to be made in 
certain cloth at 30 cents a yard, the court held that évidence was in- 
admissible to prove that the cloth named was not in f act worth 30 
cents a yard, and that the sum specified in the note as furnishing the 
measure of damages was binding on the parties. In Richardson v. 
Hardwick, 106 U. S, 252, 254, 1 Sup. Gt. 213, 27 L. Ed. 145, in re- 
jecting évidence that tended to vary thé terms of a written contract as 
to the mode of payment, the court said : 

"But évidence to establish this understandlng is clearly Inadmissible. In 
respect to thls matter the contract is free from ambigulty. Its plain meaniiig 
Is that Richardson was to make payment direetly to Hardwick, In money, of 
one-half the amount paid by the latter on the lands. It is therefore not com- 
pétent to show by paroi that payment was to be made in some other way than 
that specified in the written Instrument." 

There are other cases pointing towards the same conclusion. Baum 
V. Lynn, 73 Miss. 932, 18 South. 428, 30 L. R. A. 441 ; Hubbard v. 
Marshall, 50 Wis. 323, 6 N. W. 497; Johnson v. St. Louis, I. M. & 
S. Railway, 141_U. S- 602, 611, 613, 13 Sup. Ct. 124, 35 L. Ed. 875. 

We do not think the concluding lines of the contract should change 
our conclusion. There is ambiguity or incompleteness in the sentence 
with which the contract ends: 

"TTiwn your aeceptance of this proposition It is to be and constitute a mutu- 
al cancfellation oî ail obligations between sald parties to this date." 

But it throvys no doubt on the agreement as to the purchase price of 
the second shovel, nor as to the mode of its payment; nor does it 
make it in any way doubtful that it has been agreed that the first 
shovel shall be received as part payment at a fixed price. If this 
were a suit involving one or more of the mutual obligations referred 
to, it is possible that paroi évidence might be received. The lines 
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merely show that "mutual obligations" or controversies or daims ex- 
isting prior to and at the time of thé makîng of the contract are an- 
nulled.:; The contract, in its plain unambiguous terms, remains un- 
changed. Whatever daims one party to the contract may hâve had 
against the other are released and canceled iij considération of the 
making of the contract. To make the release of any one of such 
daims'; if they exist, form a part of the payment of the price oi the 
second shovel, would be to contradict the agreement, which plainly 
says how such payment is to be made and excludes the idea that the 
"mutual obligations" ref erred to are' to constitute part of the payment. 

It was not attempted in the trial below to vary or change the price 
of $6,250 placed by the contract on the second shovel. On the con- 
trary, that price was used as a basis on which to estimate the dam- 
ages ; and yet that price is made up, for the purpose of its payment, 
by the $1,500 cash payment and the agreement to take the first shovel 
for the balance, $4,750. It is plain that, if the agreed value of the 
first shovel be reduced to $1,500, it would reduce the priée of the 
second shovel to $3,000, for its price was to be $1,500 in cash and 
the delivery to the sellers of the first shovel. 

The rule for estimating the damages contended for by the défend- 
ant iri error would lead to results that show it to be erroneous. 

Under the gênerai rule that the measure of damages is the différ- 
ence between the agreed price and the market value, the plaintifï gets 
more damages if his contract is a good one — one advantageous to him 
— for a breach of it than he would get if the contract was not a good 
one for him. If, for example, a contract was worth $1,000 in profit 
to the plaintifï, he having bought that much below the market price, 
he could recover that sum ; if, on the other hand, it was worth only 
$500, he having bought only that much below the market price, he 
could only recover that much. The better the contract for the plain- 
tifï, the more he would recover for its breach. Under the rule to 
which exception has been taken, the worse the contract made is for 
the plaintifï — that is, the larger price he has agreed to pay for the 
property bought — the greater his damages would become for the 
breach of it. He agreed to pay $6,250 for the property. That sum is 
made the basis of his damages for the breach. Deducting the $1,500 
he was to pay in cash, but did not pay, and the proved value of the 
first shovel which was to be part of the payment, and which he did not 
deliver to the seller, he is allowed to recover the balance of the agreed 
price, $6,250, as damages. If, according to this rule, he had agreed 
to pay $62,500 for the second shovel — a sum probably ten times its 
market value — his damages would hâve been ten times as large, if 
the rule asserted is sound. This . cannot be true, as matter of f act, 
for, if he agreed to pay a sum greatly in excess of the value, he loses 
nothing by the breach and abandonment of the contract. 

For the errors indicated, the judgment must be reversed, and the 
cause remanded for a new trial. 
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FINCH T. OODBN.t 

{Carcult Court of Appeals, Fittb. Circuit December 28, 1909.) 

No. 2,006. 

1. Public Lands (J 24*)— Sxtbvet— Mabking Cornées. 

It was the duty of the surveyor In maklng an Initial survey of public 
ïands to mark the corners of the surveys where it was practicable by calls 
for natural objects, or by placlng some artiflcial monuments. 

[Ed. Note.— For other cases, see Public I-ands, Cent. Dlg. §§ 31, 32 ; Dec. 
Dig. § 24.*] 

2. PuBiao IiANDs (8 107*)— Patents— ScKEENDEE— New Patent— Field Notes 

—Change bt Land Office. 

Where plalntlff surrendered a patent Issued In June, 1885, to be canceled 
by the eommlssioner of the gênerai land office, and procured to be returned 
other corrected fleld notes of the survey whlch plaintiff claimed to own 
and obtained a new patent thereon, dated September 5, 1908, such mlnis- 
teriai acts of the General Land Office occurrlng subséquent to the original 
location were Ineffective to change the ownershlp of the land actualiy em- 
braeed vrithln the true boundarles of the section as originaily located. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 107.*] 

8. BouNnAKiES (I 40*)— Corners— Section Line— Conteol. 

In a suit to détermine the division line between two surveys numbered 
43 and 44, respectlveiy, It could not be held as a matter of law that the 
establishment of the common corner between surveys 29 and 30 and its 
relation to the division line between surveys 47 and 48 must control, and 
conclude ail inquiry Into the true location of the corners and lines of sur- 
vey 43. 

[Ed. Note.— For other cases, see Boundaries, Cent Dig. §§ 19&-204 ; Dec. 
Dig. 1 40.*] 

Shelby, X, dissentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Trespass to try title by Alfred Ggden against John A. ?inch. 
Judgment for plaintifï, and défendant brings error. Reversed and 
remanded. 

Thos. F. Turner, M. A. Spoonts, George Thompson, and J. H. Bar- 
wise, for plaintiff in error. 
I. W. Stephens and Geo. E. Miller, for défendant in error. 

Before. PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This action is the Texas statutory 
suit of trespass to try title to land. Alfred Ogden, défendant in error, 
was plaintifï in the court below, and plaintiiï in error, John A. Finch, 
was défendant. The plaintiff alleged that he was the owner of a tract 
of 640 acres of land known as "survey No. 43" made in the name of 
the Southern Pacific Railway Company; that the défendant, Finch, 
owned survey No. 44 in the same block of surveys, which, properly 
located on the ground, was immediately west of survey No. 43 ; but 
that Finch, wrongfully claiming that No. 44 lies further east than it 
really does, is asserting title to more than one-half of No. 43, the 

*For other caseï »e» sam* topic & $ numbsk In Dec. & Am. Digs. 1907 to date, Se Rep'r IndezM 
t Rehearlng denled February l, 1910. 
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amount of No. 43 claimed by Finch being a strip of land 575 varas 
wide off of the west side of No. 43, which Finch erroneously claims 
as a part of No. 44; that No. 43 may be fixed on the ground by 
running course and distance from a survey No. 48, as that survey is 
fixed on the ground by certain improvements mentioned; that there 
was no real conflict between the land owned by plaintiflf and that 
owned by défendant; but that there was a controversy between Og- 
den and Finch as to the true location of the boundary line between 
their respective lands; that in a former action brought by Ogden 
against Finch in the United States Circuit Court for the Northern 
District of Texas at Ft. Worth, being cause No. 386 on the docket of 
that court, and which was an action to détermine the true location 
of the boundary line between survey No. 47, owned by Ogden, and 
survey No. 48, owned by Finch, a judgment was rendered on the 
verdict of a jury in favor of Ogden against Finch, which judgment 
was final ; that the determinative issue in that cause was the true 
location of the southeast corner of survey No. 30, and the southwest 
corner of survey No. 29, in block No. 1, Southern Pacific Railway 
Company's surveys, in which block were Nos. 43, 44, 47, and 48, above 
named ; that évidence was ofïered by both parties in that suit on the 
question of the true location of the common corner of 29 and 30, and 
the issue as to the location of that corner was submitted to the jury 
and a verdict returned in favor of Ogden on that issue, finding, in 
effect, that the original corner established as the common river corner 
of 29 and 30 had been found and identified and marked by a certain 
mesquite bearing tree as claimed in that suit by Ogden, and finding, 
in effect, against the contention of Finch in that case that the location 
of the surveys in block No. 1 should be determined by the southwest 
corner of survey No. 43 ; that this controverted issue of fact had in this 
way been settled in favor of Ogden, and that such finding controls 
the now disputed boundary line between surveys No. 43 and 44, and 
entitled Ogden to a judgment herein for the land in controversy as 
claimed by him. 

The défendant pleaded the gênerai issue, and specially that he was 
the owner of survey No. 44; that its true location depended on the 
location of certain natural objects and artificial objects on the ground 
called for in the original field notes of certain other surveys, namely, 
survey No. 31 in block No. 1, the field notes of which called for a 
certain hackberry tree, which, though gone now, the stump thereof 
exists, and the original corner, therefore, can be identified; that at a 
certain common corner of surveys 33 and 34 in this block is another 
original corner witnessed by a certain stone mound which still exists 
and can be identified; that the common corner of surveys Nos. 35 
and 36 in this same block No. 1 can also be identified from a certain 
original stone mound ; that the true location of survey 43 is controlled 
by calls in the corrected field notes of section 43^ which were carried 
into patent issued by the state June 16, 1885, which field notes de- 
scribed a certain gyp rock which can be found and identified on the 
ground; that Ogden, by his own conduct, prevented the issues now 
before the court and involving the location of survey No. 43 from be- 
ing determined in the former cause of Ogden v. Finch, in that during 
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thé trial of' that cause, and beforé the case was submitted tô the jtify, 
he,(,Ôg-dëtl) exprès sly dismissed that cause as to sui?vey'No. 43, and 
proceedéd to trial therCin under his allégations as to title and pos- 
session ôf 4f, and his further ' kHegations as to a'bbundary contro^ 
versy bét'^yeen surveys Nos. 47 ' and -48 ; that upon Such dismissal 
by Ogdén in that case an order and judgment waë ' entered therein 
which çxpressly recited that the dismissal was vfitho-at préjudice as 
to survey,No. 43, now involved iri - litigation hère; that Ogden took 
the course he did in the former suit in order that thé issue of boundary 
as between surveys Nos. 43 and 44 should not be subrnitted to the 
jury for détermination, but having-elected to dismiSs the suit as to the 
boundaty Une between 43 and 44, and having elected to withdraw this 
issue frOm the jury without préjudice, that he, Ogden, should there- 
fore be èstopped from asserting that the judgment in the former suit 
created an estoppel as to the dividihg line between surveys Nos. 43 
and 44, and that this line should now be located as the facts required, 
independent of the former judgment; that in the former suit Og- 
den relied on a certain patent to survey No. 43 issued by the state of 
Texas in 1885, the description in which patent located that survey by 
certain natural and artificial objects on the ground, particularly a cer- 
tain gyp rock for its southeast corner, then known and well identi- 
fied ; that duririg the course of the former trial Ogden, as above 
shown, dismissed the cause as to survey No. 43, proceeding to trial as 
to survey No. 47. 

Ogden in a supplemental pétition alleged that the matters of fact 
and évidence were ail put in issue and determined against défendant 
in cause No. 386, and were material controverted issues of fact and 
matters of évidence in that cause; and he therefore averred that the 
true boundary linè between surveys Nos. 43 and 44 was determined by 
the former judgment. 

The proof showed that Ogden had instituted suit No. 386, and had 
àlleged that 47 was correctly described with référence to certain phys- 
ical objects on the ground, se.tting them out in détail; that Finch 
claimed that 48 was located further èast than it really should bè, and 
included within its bounds a portion of survey 47, but that, in fact, 
there was no conflict between the two surveys, the west boundary 
line of 47 being the east boundary Une of 48 ; that he was the' owner 
of survey No. 43 in the same block; that Finch was claiming 44 to 
be located further east than it really was, and that Finch had includ- 
ed within the bounds of 44, as claimed by hinî, a strip of land about 
575 varas wide off of 43; that the west line of 43 was the east line 
of 44; and that no real conflict coùld or did exist between thèse two 
surveys. 

The prayer in that cause was thkt the plaintiff Ogden hâve judgment 
for the title to, and the possession of, the lând sued for; that the 
boundary of said land be truly and correctly dèsignated in the de- 
cree to be renàered; and that plaintiff hâve his writ of possession 
therefor. 

The proof showed thàt Finch answered in the former case clajm-. 
ing that he was the owner of survey Nos. 44 and 48, and that 44, as 
claimed' by hitti, Wiâs desCribed thus : 
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"B«ginning at a point North 72 degrees West and 999 va ras distant from a 
certain gyp rock set in the ground by T. S. McClelland, known as the McClel- 
land southeast corner of Survey No. 43, ttie gyp rock being marked 'X,' about 
300 varas west of a small creek running into Red river, and froin wliich gyp 
rock a point on Nelson Mountain bears North tliree degrees West about iVa 
miles," etc. 

From the rock located and described as above survey No. 44, claimed 
by défendant, was particularly described in the answer. 

Finch further alleged that survey 48, claimed by him, was thus de- 
scribed : 

"Beginnlng 2,850 varas west and 34 varas north of the southwest corner of 
Survey 44, as that corner was above located with référence to the gyp rock." 

Survey No, 48 was then described by its field notes so that it could 
be identified on the ground from the gyp rock corner above men- 
tioned. 

At the trial of cause No. 386 much proof was ofïered by the re- 
spective parties and admitted as bearing on the issues made by their 
pleadings. 

On the trial of this case in the Circuit Court, a witness, Mr. Bar- 
wise, testified: 

"After the conclusion of the testimony (on the trial of cause No. 386) and 
when we undertook to présent to the court our respective views with référence 
to the issue, the court's attention was called to the fact that as to 43 there was 
no issue to go to the jury In the opinion of counsel, for the reason that the 
field notes of the patent called for this gyp rock and the testimony had shown 
where that gyp rock was, and there was nothing left open to controversy, and 
that 43 must be located from Its own calls If It could be, and it could be. On 
the présentation of that, my recollection is the court indicated that it agreed 
with counsel with référence to that contention as to 43, and thereupon Mr. 
Dycus (attorney for Ogden), perhaps not at that time, but either at that time 
or a little later, came back and stated (to the court) that by reason of that 
circumstance as to 43 he desired to talie a nonsuit which should be without 
préjudice. That is substantially what occurred. A nonsuit was taken, and we 
proeeeded to try out the issues before the jury. My recollection is that was 
done before the argument to the jury was begun." 

As has already been mentioned, the judgment in case No. 386 re- 
cited : 

"Upon motion by plaintiff, the cause was dismissed as to section 43, de- 
scribed in plalntilï's pétition, and without préjudice, so that the case was tried 
only as to section 47." 

Mr. Barwise, counsel for Finch in this case and who was counsel 
for Finch in cause No. 386, a part of whose testimony on the trial 
of this case has been given above, referring, in his printed brief, to 
the dismissal as to survey No. 43 in cause No. 386, says and con- 
tends that this dismissal came about for the reason that Finch intrb- 
duced in évidence in thaf cause the patent to survey No. 43, the field 
notes of which tied this survey to the gyp rock above mentioned, and 
which gyp rock was identified on the trial of that case, and that 
survey No. 43, according to the field notes in the patent, not only 
fixed its southeast corner at the gyp rock, but its other lines were to 
be determined by course and) distance only, no other objects or corners 
called for in the patent being fpuiid or identified. This situation was 
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called to the attention of the court by counsel for Finch, and tHe point 
made that there was nothing left open to controversy as to the loca- 
tion of 43 ; that, without dispute, 43 must be located by the gyp rock, 
which, when done, fixed its Unes according to the contention of Finch. 
Mr. Dycus, who then represented Ogden, on account of the situation 
referred to, stated to the court that he desired to take a nonsuit as 
to No. 43, which he desired to hâve done without préjudice, and the 
judigment dismissing as to 43, above quoted, was accordingly under 
those conditions and circumstances entered. So that the case (No. 
386) was tried only as to section 47. 

We do not deem it necessary to summarize the charge of the court. 
We give, however, the opening paragraph, viz. : 

"The plalntiff sues In trespass to try tltle for survey No. 47 In block 1, of 
Southern Pacific Railway Company's survey In Hall county." 

The judgment in cause No. 386, which was offered in évidence on 
the trial of the case we are now considering, recites the verdict of the 
jury in that cause to hâve been as follows : 

"We, the Jury, find for the plalntiff the folllowing descrlbed tract of land, 
to wit: 

"640 acres of land situated In Hall county, Tex., on the north side of Eed 
river known and descrlbed as survey No. 47, In the name of the Southern 
Pacific Ballroad Company, In block No. 1, made for the company. 

"Beginning at a stake In the north bank of sald river ; thence north 84' east, 
956 varas, a corner for the Southwest corner of survey No. 48 in the same 
name; thence north 3,784 vrs. to a corner; thenee west 950 varas; thence 
south at 285 vrs. the N. W. corner of No. 48, continue south in ail 3,850 vrs. to 
the place of beginning. 

"And that said section No. 47 Is truly and correctly descrlbed by and witb 
référence to physical objects on the ground as follows: 

"Beginning at a point for the S. W. corner of 47 as hereinbefore mentloned ; 
thence N. at 511.4 vrs. the dwelling now oecupled and clalmed by défendant as 
his own, bears east 575 varas, continue N. crossIng the fence and extending 
in ail 3,850 vrs. for the N. W. corner of survey No. 47 ; thence east 950 vrs. to 
a post marked 'N. E. 47' ; thence south crossIng a wood and wlre fence 3,784 
vrs. to the southeast corner of sald No. 47 ; thence westerly 956 vrs. to the place 
of beginning." 

The eminent counsel for the défendant in error, construing this 
verdict by his view of the case, has interpreted or translated it to 
read : 

"We, the jury, flnd from the testlmony that the common corner of 29 and 
30 has been identified by a marked mesquite bearing tree as the original corner 
of the loeating surveyor, George Splller, and we find from the testimony that 
by runnlng from this corner course and distance the original dividing Une be- 
tween surveys 47 and 48 as that Une was located by the original surveyor Is 
ascertalned and determlned, and that the southwest corner of survey 43 men- 
tloned In the testlmony has not been Identified as the original corner." 

The verdict rendered by the jury is written in our vernacular, and 
we will use it. 

The record proof introduced to show the issues made by the plead- 
ing in No. 386 and other évidence in support thereof and of the non- 
suit taken as to section 43^ and the charge of the court to the jury, 
and the verdict and the judginent thereon, was admitted on the trial 
of this case, and the field notes of surveys of other sections, and oral 
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testimony by surveyors and other witnesses bearing on the issues, 
ail of which is set out in the bill of exceptions. After which the bill 
of exceptions recited that : 

"After the introduction of the foregolng testimony and upon argument of 
the law of the case to the court by counsel for the respeeti-ve parties, it was the 
opinion of the court that the plaintiflf hereln was entitled to hâve a verdict 
dlrected in hls favor on the issue of res adjudicata presented by the pleading 
and the proof ; that is to say, it was the opinion of the court that the judgment 
In cause No. 386 on the doclœt of the Circuit Court of the United States for 
the Northern District of Texas, at Pt. Worth, conclusively established the com- 
mon corner between surveys No. 29 and 30 at the place contended for by the 
plaintiff; thaf the flxing of this corner as contended for by the plaintifC con- 
clusively flxed the dlsputed boundary Unes in question in this suit, according 
to the contentions of the plaintiff In this suit, and left open, therefore, no 
question for lltigation as between the parties, slnce the said common corner 
of surveys No. 29 and 30 had been established, and therefore the court per- 
emptorlly dlrected the Jury to return a verdict in favor of the plaintiff, and in 
response to whieh peremptory charge the verdict of the jury herein was ac- 
cordingly retumed." 

This verdict was: 

"We, the jury, find for the plaintiff, and flx the boundary Une between sur- 
veys 43 and 44, block 1, S. P. Ry. Co. in Hall county, Tex., in accordance with 
the verdict and judgment rendered in cause No. 386, decided in the Circuit 
Court of the United States for the Northern District of Texas, at Ft. Worth, 
by course and distance as given in the iield notes of surveys 44, 45, 46, 47, and 
48 in said block from the dividing Une between said surveys 47 and 48 as es- 
tablished by said judgment and as described in plalntifFs pétition herein." 

On this verdict judgment was rendered for the plaintiff. 

Sixteen spécifications of error are assigned. They are largely ar- 
gumentative, and their effect is that the Circuit Court's rulings on 
the matter of res adjudicata as put in issue by the plaintiff's plead- 
ings and proof offered in the case were erroneous. The judges of 
this court are of the opinion that they were erroneous, and that the 
judgment of the Circuit Court must be reversed on that ground. 

The act to encourage the construction of railroads in Texas by do- 
nations of lands was passed January 30, 1854. Laws 1854, p. 11, c. 
15. The first section of the act provided that any railroad company 
constructing within the limits of Texas a section of 25 miles or more 
of railroad shall be entitled to receive from the state a grant of 16 
sections of land for every mile of road so constructed and put in 
running order. The third section provided that it shall be the duty 
of said company to cause to be surveyed the land so designated into 
sections of 640 acres each, and in square blocks of not less than 6 
miles, unless prevented by previous surveys or a navigable stream. 
By the act of February 8, 1860, this third section was amended so 
as to leave out the words, "and in square blocks of not less than six 
miles." Paschal's Dig. (2d Ed.) p. 827, art. 4947. 

The character of the country embracing the location of the certifi- 
cates which now claim our attention is amply shown in the report of 
the décision of the Suprême Court in the case of United States v. 
Texas, 162 U. S. pp. 85, 86, 16 Sup. Ct. 725, 40 L. Ed. 867. The ter- 
ritory west of the lOOth meridian and north of the south fork of Red 
river belonging to Texas was not divided into counties until August 
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21, 1876, when Hall county and a large number of other counties in 
that territory were c'reated by the act then passed. Acts 15th Leg. p. 
234, c. 144. Thèse locations were made in the fall of 1874 by 
George Spiller, the county surveyor of Jack county; the land being 
then embraced in the land district for which he was surveyor. In 
1883 the Donley land district embracing Hall county was defined, and 
the county surveyor of Donley county was made the surveyor of that 
district. 2 Sayles' Civ. St. 1888, art. 3833a. Thèse surveys of George 
Spiller were evidently the fîrst locations of railroad certificates made in 
the Jack land district. The surveyor in returning the surveys to the 
General Land Office designated thèse locations as block No. 1, the 
beginning corner of the first section of which being marked by the 
monument erected by the government on the lOOth meridian at a 
point near the north bank of Red river (the south, or Prairie Dog 
fork). While it is perhaps technically correct to call this a block of 
surveys, it is, in fact, a very long string of adjoining surveys bound- 
ed on the south by Red river and extending west on the north bank 
of that stream for more than 25 miles, if not for more than twice 
that distance. One of the maps in évidence shows the sections from 
29 to 50, inclusive, as fronting on the river, and the plaintiff's wit- 
ness C. H. Chipman said in his testimony on the stand: 

"I examlned the other corners of this same block of work. I examlned the 
eommon north corner of 125 and 126." 

Whether 125 and 126 were located on the north bank of the river 
the mâps in évidence do not show. One of the maps does show that 
section 120 of this block was located north of sections 49 and 50, and 
there is an intervening location No. 11, the north line of which is 
identical with the south line of section 120, as far as section 120 ex- 
tends east. When thèse locations were made, the land had practically 
no market value. Owing to the nature àf the soil and the character 
of the seasons, the river and the creeks that flowed into it were then 
constantly changing, and'ever since hâve been constâhtly chânging, 
the line of their current and the line of their respective banks. The 
bed df the river where thèse survevs fronted is riôw approximately 
three-quarters of a mile wide. It fiows full in seasons of fîood, and 
in seâsons of drought it has a riarrow and shalloW chànnel. Parker's 
creek^ the mouth of which is called for in some oî thèse surveys as 
a point, flows into the river hère, ànd now showS a channel or bed 
with a width 6f 150 yards where it floWs into thé riyer. There are 
à few trees df hackberry, china, and ihesquite, of small size, on the 
banks of the streams, and there are bunches of rriesquite bushes as 
remote from the streams as the north line of thèse surveys. Suita- 
ble rock for marking corners could not often be obtained, and, when' 
obtainable and used at the corners on the river, gave little assurance 
of permanency on account of the shifting character of the shore, ren- 
dôring them liable to be wâshed away. The beginning corner of the' 
block No. 1. and; of section No. 1, being identical and marked by tïie' 
initial monument, remains permanent. It was the duty of the survey- 
or to mark the corners of thé surveys, where it was practicable, by 
calls for natural objects or by placing some artificial object at the 
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corner. As between the parties to this suit, it has been establislied 
that the common corner of sections 29 and 30 can be and has been. 
Mentifîed on the ground where it was placed by the locating surveyor. 

The field notes of the survey, section 43, block 1, returned to the 
General L,and Office by George Spiller November 30 or December 1, 
1874, were afterwards corrected by T. S. McClelland, surveyor of the 
Donley land district, and filed in the General Land Office February, 
24, 1885, and the patent issued thereon June 16, 1885. Since the 
trialof the case 386, supra, the défendant in error has surrendered 
the patent issued June 16, 1885, to be canceled by the Commissioner 
of the General Land Office, and has procured to be returned other 
corrected field notes of this survey (section 43), and obtained a new 
patent thereon dated the 5th of September, 1908. Thèse ministe- 
rial acts of the General Land Office occurring subséquent to the orig- 
inal location bave not changed the ownership of the land actually 
embraced in the true boundaries of section 43 as originally located. 
What effect (if any) this doctoring of the évidence of title may at 
any time bave had on the power of the Circuit Court to exercise ju- 
risdiction with référence to the true boundaries of section 43, or the 
settlement of the dispute between the parties hère as to the same, \ve 
do not deem it material for us to consider. We do not at ail rest 
our décision on this subséquent action of the land office. 

The testimony offered for the défendant on the trial of this case 
tended to show that the original southwest corner of section 31, be- 
ing also the southeast corner of section 32, was witnessed by a cer- 
tain hâckberry tree according to the field notes of thèse sections, and 
had been found and identified. It also tended to show that the orig- 
inal southwest corner of 35 and the , southeast corner of 36, their com- 
mon corner, has been identified ; also the common river corner of .sec- 
tions 33 and 34. The witness Chipman says that from the initial 
monument to the corner of 29 and 30 was something like 23 miles-. 
To the corner of section 43 it is 8 or 10 miles further. It has long 
been settled in Texas that the call for a beginning corner of a sur- 
vey does not rank any bther corner of the same survey when satis- 
factorily established. 'Now, this so-called block of surveys has no 
block Unes other than the east line of section No. 1, and the west line 
of section No. 50 (the limit west on the plat in évidence), the south 
lines and the north lines (which do not constitute a direct line, but 
approximately conform to the course of the river by the necessary 
off-sets) of the dififerent sections which front on the river. We can- 
not find ail of the différent sections in this block by course and dis- 
tance from the initial monument, which is fixed and certain, because 
we are interrupted and controUed by the tracks of the locating sur- 
veyor. We hâve already noted that the testimony ofïered for the 
défendant tended to show the surveyor's tracks, viz., natural and ar- 
tificial objects called for by him, at the corners of certain sections 
lying between section 30 and section 43. It seems clear to us, both 
from the nature of the case and from the nature of the proof pre- 
sented in the court below, that to hokl as a matter of law that the 
establishment of the common corner between section, 29 and 30 in its 
relation' to the division line between sections 47 and 48 must control 
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and conclude ail înquiry into the true location of the corners and Unes 
of section 43 would put more strain on the common corner of 29 and 
80 than it can bear. 

The leamed and eminent counsel for the défendant in error to 
support his contention cites Cromwell v. Sac County, 94 U. S. 351, 
34 h. Ed. 195; Mason Lumber Co. v. Buchtel, 101 U. S. 638, 25 L. 
Ed. 1073 ; Bissell v. Spring Valley Township, 124 U. S. 225, 8 Sup. 
Ct. 495, 31 h. Ed. 411 ; Hanna v. Read, 103 111. 596, 40 Am. Rep. 
608 ; Oldham v. Mciver, 49 Tex. 556 ; Cook v. C. L. & L. Co. 6 Tex. 
Civ. App. 336, 25 S. W. 1034. Thèse are leading cases. We hâve 
considered them with care. It is not necessary for us to point out 
their distinguishing features. In the view we hâve taken of the case 
before us, thèse cited cases do not sustain the action of the Circuit 
Court in giving the jury the peremptory charge to find the verdict 
for the plaintiff. 

The judgment of the Circuit Court is reversed and the cause will be 
remanded, with the direction to that court to award the défendant 
below a new trial. 

Reversed and remanded. 

SHELBY, Circuit Judge, dissents. 



AMEBICAN TIE & TIMBEE CO., Limited, v. KANSAS CITT SOUTHERN 

Rï. CO. et al. t 

(Circuit Court of Appeals, Tifth Circuit December 28, 1909.) 

No. 2,013. 

1, Cabriers (§ 86*)— Interstate Commerce— Discrimination. 

Refusai of an Interstate carrier to furnish cars for the shlpment of 
complalnant's cross-tles, whlle furnlshing cars to others for Interstate 
shlpment of other frelght, consti tûtes an unjust discrimination In viola- 
tion of Interstate Commerce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (U. 
S. Comp. St. 1901, p. 8155), for whlch plalntlff was entltled to recover full 
damages with an attorney's fee and costs as authorized by section 8. 

[Ed. Note. — -For other cases, see Carriers, Dec. Dlg. § 86.*] 

2. Carriers (§ 32*)— Interstate Commerce— Joint Rates— "Lvtsibeb." 

When plalntifC applied for cars for the transportatlon of oak cross-tles, 
one of défendant carriers had a joint rate to Kansas points, Including the 
destination of the ties, applying to "lumber, car loads, ail klnds," of 24 
cents per 100 pounds. The other défendant carrier had a similar rate 
on "lumber, ail klnds," but neither carrier had a spécifie rate on cross- 
tles. Held, that "lumber" being generally deflned to Inelude "any tlmber 
sawed or spllt for use," whether by maul, wedge, or the use of machlnery 
In a mlll, anythlng manufactured out of a log with saw, ax, maul, wedge, 
or machine, for building houses, bridges, fences, or railroads, after the 
product leaves the log for commercial use, it Included the cross-ties with- 
In such Joint-rate sehedules. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 82.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4257, 4258 ; vol. 
8, p. 7711.] 

•For other cases see senne toplo & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
t Behearing denied February 1, 1910. 
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& Oaebiees (§ 32*)— Rates— Discrimination. 

Classification of rallway cross-tles In a différent class frona "lumber," 
imposing on them a hlgher rate, constltutes unjust discrimination. 
[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 32.* 

What constltutes an unlawful discrimination by a carrier under Inter- 
state commerce régulations, see note to Gamble-Robinson Commission Co. 
V. Chicago & N. W. Ky. Co., 94 C. C. A. 230.] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action by the American Tie & Timber Company, Limited, against 
the Kansas City Southern Railway Company and others. Judgment 
for défendants, and plaintifï brings error. Reversed and remanded. 

The plalntlff In error sued the Kansas City Southern Railway Company 
and the Texas & Pacific Railway Company In separate suits, and the two 
cases were Consolidated by the court below and trled together. In the péti- 
tion agalnst the Kansas City Southern Rallway Company, the plaintlff alleged: 
That on March 16, 1904, sald défendant flled wlth the Interstate Commerce 
Commission of the United States Its joint tariff "Port Arthur Route" No. 216-D, 
applying on lumber, car loads, ail lilnds (other than butternut, cherry, walnut, 
and foreign woods of value), and articles talilng same rates, from points on the 
Une of said railway to points In Kansas, by whlch défendants established and 
put Into effect a rate between points on Its Une In Arkansas and Louisiana, 
and the town of Linwood, Kan., of 24 cents per 100 pounds on, amongst other 
thlngs, oak lumber, whlch rate from thence hltherto was contlnuously in effect, 
the défendant belng a common carrier transactlng the business of Interstate 
commerce between ail the points mentioned in the tariff ; that on July 23, 1907, 
plalntlff made a contract wlth the Union Paelflc Rallway Company to dellver 
to It 150,000 oak cross-tles, f. o. b. cars at Linwood, Kan., delivery to commence 
on or before October 1, 1907, and continue at the rate of 15,000 tles per month 
until dellveries should be completed, at the price of 86 cents per tie, based on 
the exlstlng rate of 24 cents per hundredweight ; that under said contract, be- 
tween Its date and November 30, 1907, plaintlff âccumulated at stations along 
defendant's rallroad In Arkansas and Louisiana, for the purpose of shipping 
over the sald rallroad, 33,194 cross-ties made of oak, sawed, rlven, and hewn 
In confonnlty wlth the sald contract, whlch were distributed at varions points 
named, and on or about October 10, 1907, and on varions dates thereafter, re- 
quested défendant to furnlsh cars to be loaded wlth said cross-tles and trans- 
ported to Linwood, Kan., and it transported and delivered two cars of sald 
eross-ties at sald 24-cent rate, but thereafter continuously refused to receive 
and transport said cross-tles under its rate of 24 cents, or any other rate, 
thereby unduly, unlawfully and unreasonably dlscrlmlnating against oak cross- 
tles, and agalnst the several locallties where same were sltuated, for the pur- 
pose of preventlng the movement of the sald cross-ties to points off its Une 
of rallroad, seeklng thereby to compel plalntlff to sell same to défendant, which 
Is a large purchaser of such cross-ties, thereby subjecting the plaintlff, such 
trafflc, and the locallties mentioned to undue and unreasonable préjudice and 
dlsadvantage, Inuring to the beneflt of défendant as a consumer and purchaser 
of oak cross-tles; that by reason of the refusai to furnlsh cars and to trans- 
port sald cross-tles, plalntlff suffered a loss of $8,796.41, belng the différence 
It would hâve received for said cross-ties under sald contract and the présent 
value of sald cross-tles, and the further sum of $9,657.02, the profit on 58,806 
cross-ties of the 90,000 cross-ties It would bave put out and shiijped over sald 
Une under said contract; that by thèse acts the défendant further became 
llable to pay the plalntlff $2,000 as a reasonable attorney's fee for the Institu- 
tion and prosecutlon of thls suit. 

The same allégations were made against the Texas & Pacific Railway Com- 
pany, except as to the date and number of the joint tariff, the numberof tie» 
on its Une, and the amount of damages. It was alleged: That, on May 23, 
1901, the Texas & Pacifie Rallway Company issued and filed with the Inter- 
state Commerce Commission its joint through lumber tariff, T. & P. No. 

*For other cases see same toplc & % ktumbeb iu Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexe* 



8,500-H, effectlTe June 1, 1901, applylng on lumber, ail klnds (except butternut, 
cherry, walnut, and foreign woQds of yalue), laths and çhingles and articles 
taking same rates, from points on Its Une to points ip Kçnsas, among them 
lilnwood, to wliicli Its rate was 24 cents par hundredweïght on, amongst other 
things, oak lumber j that the plaintlff accumulated about 26,310 ties on the 
Une of thls road, at stations named, a:nd, npon application, défendant furnished 
thiree cars, and, after being load'ed wlth oak cross^tles, transported and de- 
livered them to linwood, Kari., u'ndèr sald tariff and at sald 24-cent rate, but 
thereafter refused to furnish cars or to transport and deliver said cross-ties 
at sald 24-eënt rate, or at any other rate, thereby caUSing plaintiff a loss on 
said cross-ties of $7,051.40, and the further sum of $5,727.30, its profit on the 
remaining 33,690 cross-ties it would hâve shlpped over said road under its 
contraet wlth the Union Pacific Bailway Company ; that by reason of the fail- 
ure of said défendants to transport and deliver said cross-ties, plaintIfC was 
unable to make delivery of 15,000 cross-ties per month, as required under said 
contraet, and same was canceled by the Union Pacific Railway Company there- 
for, on December 17, 1907. 

In its answer the Kansas City Southern Railway Company allèges that tarifï 
No. 216-D, and eppocially that part applylng to lumber between points on its 
Hue to Linwood, llaa., was not in force at the times eomplained of, but the 
same Was'amendcd and flled June 16, 1907, wlth the Interstate Commerce Com- 
. mission, to become effective Auguat 18, 1907, and thereafter it had no joint 
through rate applylng on oak lumber or oak cross-ties from any of the points 
on its rallroad In either Arkansas or Loulslana through to Linwood, Kan., and 
could not receive and transport such cross-ties without violatjng the provisions 
of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. 
■Comp. St. 1901, p. 3154]) ; that If tarlff No. 216-0 had been In effect, it would 
hâve been unlawfUl to hâve received for through transportation or to hâve 
transported the cross-ties from the points named to Linwood, Kan., for the 
rate of 24 cents, or any other rate, as under the rules, régulations, and au- 
thorlty of the Interstate Commerce Commission cross-ties are manufactured 
products and could not be included under the gênerai term of lumber, and In 
articles mentioned in said tarilï, manufactured cross-ties or cross-ties of any 
eharacter do not appear ; that on October 12, 1906, it published a tarlff, ef- 
fective November 14, 1906, making a rate of 60 cents per cross-tie from cer- 
tain stations on Its line in Arkansas to Kansas City, Mo., vi'hich said points 
are ail nearer Kansas City than the station named by plaintiff in Louisiana ; 
that as soon after October 24th as It could prépare and publish a tarife of 
through rates from ail points on its line to Kansas City, Mo., and to other 
points on its line, to wlt, on November 1, 1907, it published and flled wlth the 
Interstate Commerce Commission its frelght tarlff of through rates, K. C. S. 
No. 878-D, applylng on ail wooden cross-ties, except yellow pine, in car loads, 
whlch tariff became efCectlve December 5, 1907, flxing a rate of 19 cents per 
hundredweïght to Kansas City from ail points named by plaintiff in Arkansas, 
and 23 cents per hundredweïght from the Louisiana points, and after said date 
plaintiff could hâve shipped the cross-ties at sald rates ; that it is not required 
by law to publish and file with the Interstate Commerce Commission tariffs or 
rates or charges to be applied to commodities moving beyond its line of rail- 
road as that is a matter of contraet and agreement between the différent car- 
riers, and plaintiff could hâve applied to the Interstate Commerce Commission 
and had It establlsh through joint rates from and to the points desired, and 
its fallure to do so caused and contributed to the loss and damages alleged to 
hâve been sustained by plaintiff. 

The Texas & Pacific Railway Company answered that its lumber tariff. No. 
8,500-H, quoting a rate of 24 cents per hundredweïght on lumber and vâ,rious 
articles taking lumber rate, did not include or cover the charge for transpor- 
tation of oak railway cross-ties, whlch is a separate and distinct and well- 
recognized freight commodlty, as to whlch, at the times mentioned, défendant 
did not hâve any established or flled tarifï under the terms of the Interstate 
commerce act or laws of the United States, under which it could hâve law- 
fully accepted and transported the cross-ties ofïered by plaintiff ; that after 
demand was made for cars by plaintiff, défendant offered to plaintiff to es- 
tabllsh a rate on oak cross-ties of 50 cents per hundredweïght between said 
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points on Its Une and Llnwood, Kan., but later it had some correspoudeuce 
with the Interstate Commercé Commission and notlfied It "of Its Intention to 
establlsh said lumber rate of 24 cents as applicable to the movement of oak 
ties between sald Interstate points," and did Issue and forward to the sald 
commission its Joint through lumber tarlff, so amended as to Include "wood, 
railroad tles, ail kinds, car loads at said rate.'' 

Evidence was offered which wIU be referred to In tbe opinion so far as Is 
necessary. 

At the conclusion of the case, the court Instructed the jury to find for the 
défendants. The plaIntIfC hère assigns this charge as error. 

R. W. Rodgers (R. P. Dorough, on the brief), for plaintiff in error. 
Hiram Glass and T. B. McCormick (S. W. Moore, W. L. Hall, and 
Glass, Estes, King & Burford, of counsel), for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). It is 
unlawful for any common carrier engaged in Interstate commerce "to 
make or give any undue or unreasonable préférence or advantage to 
any particular person, company, firm, corporation, or locality, or any 
particular description of traffic, in any respect whatsoever, ortosubject 
any particular person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unreasonable préjudice 
or disadvantage whatsoever." Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 
380 (U. S. Comp. St. 1901, p. 3155). The statute afïords a remedy for 
the violation of the act by providing : 

"That in case any common carrier subject to the provisions of this act shall 
do, cause to be done, or permit to be done any act, matter or thing In this 
act prohibited or deelared to be unlawful, or shall omit to do any act, matter or 
thing in this act required to be done, such common carrier shall be llable to 
the person or persons Injured thereby for the full amount of damages sus- 
tained in conséquence of any such violation of the provisions of this act, to- 
gether with a reason,able counsel or attorney's fee, to be flxed by the court In 
every case of recovery, which attorney's fee shall be tased and collectéd as 
part of the costs In the case." 24 Stat. 379, 382, § 8. 

The pétition states a cause of action under this section, for it charges 
the unjust discrimination condemned by the statute. It was held, in 
Paxton Tie Company v. Détroit Southern Railroad Company, 10 Iii- 
terst. Com. Rep. 423, that the défendant in that case unjustly dis- 
criminated against the plaintiff by refusing to furnish cars for the 
shipment of cross-ties while it did furnish cars to others for the in- 
terstate shipment of other freight. 

The reason assigned by the défendants for refusing to furnish the 
cars to transport plaintiff 's cross-ties is that they had not filed and 
published a tariff which embraced cross-ties. They contend that if 
they had transportée the cross-ties they would hâve violated the follow- 
ing portion of the Hepburn act : 

"No carrier, unless otherwise provided by this act, shall engage or partlclpate 
in the transportation of passengers or property, as defined in this act, unless 
the rates, fares, and charges upon which the same are transported by said 
carrier hâve been -filed and published in accordance with the provisions of this 
act ; nor shall any carrier charge or demand or collect or receive a greater oi 
less or différent compensation for such transportation of passengers or prop- 
erty, or for any service In connection therewith, between the points named in 
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such tariffs than the rates, fares and charges whlch are spedfled In the tarifT 
flled and In effect at the tlme. • • • " Art June 29, 1906, e. 3591, § 2, 34 

Stat. 584, 587. , 

Both on the averments of the pétition and the défense presented, 
the case turns on the question as to whether or not the schedules filed 
by the défendants include railway cross-ties which the plaintiff was 
seeking to transport. 

The written évidence offered by the plaintiff sustained its averments 
as to the words used in the tariff schedules of the défendants. Joint 
tarifï No. 216-D of the Kansas City Southern Railway Company in- 
cluded "lumber, car loads, ail kinds," with exceptions not material. 
The lumber tariff of the Texas & Pacific Railway Company No. 
8,500-H included "lumber, ail kinds," with exceptions not relevant. The 
rate fîxed by both schedules was 34 cents per hundredweight, as al- 
leged in the pétitions. The Kansas City Southern Railway Company, 
in its answer, allèges that its schedule of rates was changed, and that 
at the tirae the plaintiff applied to hâve the cross-ties transported it 
had no rates fixed which would be applicable. It claims that this 
change was made by an amendment of June 16, 1907, but an examina- 
tion of that amendment, which was in évidence, while it shows a 
change of rates on spécifie named articles, does not, as we understand 
it, change the schedule so far as it relates to lumber. It seems, there- 
fore, that both défendants alike mtist stand on the contention that "ties 
are manufactured products and could not be included under the gên- 
erai term of lumber" ; or, as otherwise expressed, that fixing a rate of 
24 cents per hundredweight on lumber did not include or cover the 
charge for transportation of railway ciross-ties. 

"Lumber" is a generic word of indefinite meaning. In one contract 
or written paper, in the light of the context, it might be more compre- 
hensive than in another contract or writing where the context might 
tend to limit its meaning. When unlimited by surrounding circum- 
stances or by the context, the word includes many spécifie things. 
Cole, C. J., said, in Williams v. Stevens Point Lumber Co., 73 Wis. 
487, 489, 40 N. W. 154, 155, the word "lumber" includes "any timber 
sawed or split for use." The Century Dictionary gives the same de- 
finition: "Timber, sawed or split for use, as beams, joists, planks, 
staves, hoops and the like." The définitions found in other dictionaries 
do not vary greatly from this. Laths are said to be lumber in Babka 
V. Eldred, 47 Wis. 189, 191, 2 N. W. 103, 559 ; and shingles are said 
to be included in the word, as used in a statute (Gross v. Eiden, 53 
Wis. 543, 547, 11 N. W. 9); and lumber is said to include fence posts 
in Ryan v, Guilfoil, 13 Wash. 373, 43 Pac. 351, and the court ob- 
served : 

"It matters not whether they are split through the médium of a maul and 
wedge or through the médium of maehlnery In a mlll ; they are In elther case 
manufactured from timber. * • * " 

There are other cases indicating the generic character of the word. 
Sands v. Sands, 74 Me. 339 ; Bondur v. Le Bourne, 79 Me. 21, 7 Atl. 
814. The cases that deal with the meaning of the word "lumber" in- 
dicate that it may mean anything manufactured out of the log with 



TTNITED STATES T. 8TONB & DOWNER OO. 33 

saw, ax, maul and wedge, or machine, for building houses, bridges, 
fences, or railroads. After the product leaves the log for commercial 
use, if it is suitable to use for any of thèse purposes, it may be de- 
nominated "lumber," as the word is used in this country. 

The schedule of tariffs of both défendants had rates on "lumber, car 
loads," and "lumber, ail kinds," but fixed no rates on railway cross- 
ties as a spécifie article. One of the défendants received two car loads 
of the cross-ties from the complainant and transported them from 
Frierson, La., to L,inwood, Kan., on the rate fixed by the tarifï sched- 
ule for lumber — 34 cents per hundredweight. Six waybills were in 
évidence showing that the other défendant had moved six car loads 
of oak cross-ties from Fouke, Ark., to Ft. Worth, Tex., on through 
rate shipments. By thèse shipments it appears that the défendants 
construed the word "lumber" in their tariff schedules to include rail- 
way cross-ties. 

It may be true that the défendants could hâve designated railway 
cross-ties as a separate commodity, but they would hâve been required 
to fix the lumber rate for their transportation. The classification of 
railway cross-ties in a différent class from other lumber, imposing upon 
them a higher rate, bas been held to be unjust discrimination. Rey- 
nolds V. Railway Company, 1 Interst. Com. Rep. 393. See, also, Rail- 
road Company v. Wilson, 132 Ind. 517, 32 N. E. 311, 18 L- R. A. 105. 

There must be a new trial, and, in view of that fact, we should not 
unnecessarily comment on the évidence and the impression it produces 
on our minds. It is sufficient to say that, in our opinion, in view of the 
«vidence to which we hâve referred, the trial court should hâve not in- 
structed the jury, as matter of law, that the word "lumber," as used in 
the tariff schedules, did not include railway cross-ties, and that there- 
fore the court erred in directing a verdict for the défendants. 

Reversed. 



UNITED STATES v. STONB & DOWNER CO. 
(Carcuit Court of Appeals, First Circuit December 20, 1909.) 

No. 834. 

1. Appbai, and Ebbob (§ 724»)— AssiQNKENT or Ebboes— SumciEwor— Plaik 
Ebbob. 

One of the several contentions urged by the appellant on argument wa» 
based on an assignmeqt of error that merely negatlved the entire resuit 
In the court below. Eeld, that under the settled practice the assignment 
was in thls case too gênerai, though It mlgbt hâve been overlooked if 
there had been a plaln error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 299T- 
3001 ; Dea Dlg. S 724.*] 

% Courts (S 96*)— Décision— Staee Decibis— Coubts of Co-Obdinate Jubib- 

DICTION. 

A Circuit Court Is justlfied In followlng the décision on the same toplc 
by the Circuit Court of another district whether or not it fuUy approve» 
that décision. 

[Ed. Note.— For other cases, see Courts, Cent. Dlgv SI 325, 32T, 328 ; Dec. 
Dlg. § 96.*] 

•For other cases se* same topic & i numbeb In Dec. ft Am. Digs. 1907 to date, * Rep'r Indexes 
175 F.— 3 
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8. Otjstoms DuTiES (§ 24*)— Classification— "AlooholicCompounds." 

m Tarlflf Act July 24, 189T, c. 11, § 1, Schedule A, par. 2, 30 Stat. 151 (U. 
S. Comp. St. 1901, pf. .1626), the term '>alcohollc compounds" includes a 
mixture of flne-cut herbs and alcohal. In which the alcohol mainly serves 
as a preservatlve In the Importation of the leaves, but continues in use 
after importation, for the purpose of producihg a tincture, although there 
mlght be no Justification for holding that the purpose of using the alcohol 
as a mère preservatlve détermines classification under this provision. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. § 31; Dec 
Dlg. § 24.* 

For other définitions, see Words and Phrases, vol. 1, pp>. 295, 296; vol. 
8, p. 7570.] 

4. OUSTOMS DtTTIES (§ 24») — "COMPOUND." 

In Tarife Act July 24, 1897, c. 11, § 1, Schedule A, par. 2, 30 Stat. 151 
(tr. s. Comp. St. 1901, p. 1626), relatlng to alcoholic compounds, the word 
"compound" Is not limlted by any trade usage or technlcal adaptation, but 
is used in Its common broad sensé of being any union or mixture of élé- 
ments, ingrédients, or parts, as flne-cut herbs commingled with alcohol 
and constltuting to some degree an Infusion. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. § 31 ; Dec. 
Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1372, 1373.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For décision below, see 171 Fed. 293. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 
Walden & Webster (Henry J. Webster, of counsel), for appellee. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Jùdge. 

PUTNAM, Circuit Judge. This appeal dépends on the construc- 
tion of the f ollowing portions of the Tarifï Act of July 24, 1897 (Act 
July 24, 1897, c. 11, § 1, Schedule A, par. 2, 30 Stat. 151 [U. S. Comp. 
St. 1901, p. 1626]): 

"2. Air alcoholic perfumery, Ineludlng Cologne water and other toilet waters 
and toilet préparations of ail klnds, containing alcohol or in the préparation of 
which alcohol is used, and alcoholic compounds not speclally provided for in 
this Act, sixty cents per pound and forty-flve per centum ad valorem." 

, AlsQ on that portion of the sixth section which imposes a dbty of 10 
per cent, ad valorem, which section is as f ollows : . 

"Sec. 6. That there shall be levied, coUected, and pald on the Importation of 
ail ravr or unmauuf actured articles, not enumerated or provided for in this act, 
a duty of ten per centum ad valorem, and on ail articles manufactured, in 
whole or in part, not provided for in this act, a duty of twenty per centum ad 
valorem." 

It is true that at bar the United States claimed to rest alternatively 
on that portion of the sixth section which imposes a duty of 20 per cent. 
ad valorem; but the assignment of error on which it relies for this 
merely negatiyed the entire resuit in the Circuit Court. Therefôre it 
was altogether too gênerai under the settled practice in référence to 
such assignments, although, of course, if there had been a "plain er- 

•For other cases see same topic & § nombee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ror" in this connection/ we might hâve overlooked this defect. .We, 
however, reach a satisfactory conclusion without regard thereto. 

The décision of the Circuit Court rested the case on the 10 per cent. 
ad valorem duty under section 6. That court, however, expressed no 
opinion itself on the topic, but merely followed the Circuit Court for 
the Second Circuit in Boericke & Runyon Company v. United States, 
126 Fed. 1018. This it clearly was justified in doing» whether or not 
it fully approved that décision. On the other hand, being a décision 
only of the Circuit Court, it does not stand as an authority binding us. 

The facts in référence to the nature of the importation were cor- 
rectly and sufficiently stated by the Board of General Appraisers as 
follows : 

"Upon the évidence taken It appears that 15 kilograms of alcobol, valued at 
marks 37.50, was placed In the kegs containlng certain belladonna leaves and 
stalks eut up and 12 kilograms of aleohol valued at marks 30 in the kegs con- 
tainlng aconite leaves and stalks eut up, and that thèse values were included 
in the gênerai value on the consular invoice ; that the merehandise consists of 
green belladonna leaves and stalks and green aconite leaves and stalks im- 
ported for the purpose of macération in aleohol and for the purpose of making 
tinctures and extracts; that the aleohol in which the leaves were first Im- 
mersed was eontlnued In use in the macération in this country while it In- 
cidentally served as a préservation in the importation of sald leaves by which 
the amount of aleohol so used lessened the quantlty of aleohol required for 
complète macération." 

It was agreed at our bar that the aleohol during the process of im- 
portation absorbed sufficient from the leaves and stalks described to 
poison it, and to prevent any profitable attempt to extract the poison 
from it, or to thus reduce it to its normal condition. Nevertheless the 
opinion of the learned judge of the Second circuit in the case cited, at 
page 1019 of 136 Fed., described the aleohol as a "mère vehicle" of , 
no more importance than the cask in which packed. The opinion said 
alternatively thaf the importation consisted of the leaves and stalks 
and the aleohol "as the factors in a loose and temporary association 
for the purpose, as aforesaid, of maintaining the stalks and leaves in 
their natural condition, and fit to subserve their intended use." Ap- 
parently thèse observations express a condition differing from the 
facts as they appear before us ; because, if the aleohol had been a 
"mère vehicle," if it formed with the leaves and stalks only a "loose 
and temporary association," it would hâve come into the country as 
aleohol or spirits, subject to a duty of at least $3.25 a proof gallon ac- 
cording to paragraph 289 of the act in question, with possibly an ad- 
ditional ad valorem duty on account of the leaves and stalks which 
were in the package with it. Of this there is no suggestion in any dis- 
cussion concerning this importation brought to our attention. More 
over, that in the case before us the aleohol was not a "mère vehicle" 
is évident from the use to which it was finally put. Unlike any ordi 
nary vehicle, whether cask, carton, wrapper, or whatever it may be, 
or any ordinary preservative, there was usually no attempt to separate 
it from the leaves and stalks, but further aleohol was generally added 
to it for the purpose of completing the whole into a tincture. The 
whole prpcess is described in substance and without question as fol- 
lows: When the package is made up at the place of shipment, the 
leaves are chopped into fine pièces, and the aleohol commingled with 
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them. After importation the leaves are further manipulated in the 
way of macération, and further alcohol added for the purpose of fur- 
ther extracting the virtue from them, until, as the resuit of the further 
macération and the further addition of alcohol, the tincture, the at- 
taining of which was the purpose for which the importation was made, 
is extracted, ready for the market or for use. 

It is true that»the testimony also shows that the tincture is not the 
only form in which the resuit of the importation is put on the market. 
Another resuit is a tablet as to which the alcohol is a hindrance, but 
it is admitted that the major portion is used in the tincture form. 
Ail this constitutes a process of either a chemical union or an atomic 
association, continuing from the beginning at the place of exportation 
until the tincture is complète, ready for the market. The fact that 
in some part the tablet takes the place of the tincture does not change 
the nature of the process which we hâve described; and its nature 
must be determined from ail the uses to which the product resulting 
therefrom can be applied. 

The topic of compounds with spirits, including alcohol, fîrst came 
into the tariff statutes in Act July 28, 1866, c. 298, 14 Stat. 338. There 
it appears as follows : 

"On ail compounds or préparations of which distllled splrlts Is a component 
part of çhlef value, there shall be levied a duty not less than that imposed up- 
on distllled spirits." 

This is repeated in Act March 3, 1883, c. 121, ■§ 6, Schedule H, 23 
Stat. 505. It also appears substantially in the act of 1897. It has no 
application hère, because the alcohol in this importation was both by 
weight and measure a minor quantity. This word "compound," how- 
ever, quite early came under considération. In Treasury Décisions 
3,673, of July 37, 1878, a small percentage of alcohol mixed with 
cherry juice for the purpose of preventing fermentation was held not 
to establish the cherry juice as being an alcoholic compound. In that 
case "fruit juice" was specifically classified, so that, notwithstanding 
the addition of the alcohol^ it was ruled that it still held that classiiica- 
tion. The same rule might apply hère if there had been a spécial 
classification of compounds of belladonna or aconite. 

On April 37, 1883, by Treasury Décision 5,683 a more important 
ruling was made. The importation was therein described as an in- 
fusion. It was said that it was not a recognized médical préparation, 
but beyond that nothing was explained in référence to it except only 
that distllled spirits were the component part of chief value. It was 
held to be a compound within the classification of "compounds or prép- 
arations," etc. The mère fact that the importation could not be classified 
specifically seemed to be sufficient to justify classifying it generally 
as a compound. This décision is cited in Adams' Tarifï (2d Ed. 1890) 
67, where the importation is described as an alcoholic infusion. The 
word "infusion," as applied hère, according to Webster's Dictionary — 
that is, as used in pharmacy — is the "act or process of steeping or 
soaking any substance in water in order to extract its virtue." In ad- 
dition to this, it covers the extract obtained by infusion. Whatever the 
meaning of the word "infusion," this décision was plainly rested on 
the broad meaning of the word "compound," because it did not investi- 
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gâte either the précise nature of the importation or the use to which 
it was put. It classified it as a "compound" simply because it was not 
known as a médical préparation. Tiiis is, therefore, an early, broad, 
contemporaneous interprétation of the word "compound" which agrées 
entirely with its popular use, the broad use of the word. 

Of course, the word "compound," under some circumstances, has a 
limited appHcation. Pharmacists ordinarily apply it to a mère mixing 
of différent substances, especially when comminuted with the mortar 
and pestle. Chemists sometimes, though not ordinarily, use it when 
two substances are chemically united so as to make a new substance ; 
but, according to the lexicographers, and according to well-known un- 
derstanding, it covers any "union or mixture of éléments, ingrédients 
or parts." Webster's International Dictionary (1904), the word "com- 
pound." In view of the fact that, except as applicable to certain spé- 
cifie médical préparations where it has a spécial narrow use, the word 
"compound" has no particular commercial limitation, there is no rea- 
son why it should not be interpreted hère in its broadest sensé, accord- 
ing to its natural meaning as commonly understood. There is ail the 
more reason for this because any limitation on the expression under 
discussion, wherever found in the customs statutes in connection with 
spirits, would open an opportunity for evading or avoiding the pur- 
pose of the revenue laws, both the internai revenue laws and the cus- 
toms laws, contrary to the évident gênerai intention to levy a high 
■luty, at least for once, on ail spirits whether of domestic or foreign 
production. Moreover, in no other way can the word "compound," 
when linked with "préparation," hâve any appréciable effect. 

Independently of the infusion into the alcohol of the virtues of the 
belladonna and the aconite partly accomplished on arrivai at the port 
of importation, even without which the commingling of the two élé- 
ments might well be called a "union or mixture" according to lexicog- 
raphers, yet in every sensé the resuit of the infusion constitutes 
clearly a compound in, as we hâve explained from the lexicographers, 
the broad définition of the word. Therefore we hâve the foUowing 
décisive éléments: First, the broad définition of the word "com- 
pound," which, as applied hère, is not limited by any trade usage or 
technical adaptation ; second, we hâve in the mère commingling of 
two éléments of the spirits on the one hand and the leaves and stalks 
of belladonna and aconite finely eut on the other hand, independently 
of infusion, a "compound" if it were necessary to leave the case there ; 
third, we hâve an infusion which is of such a character that it does not 
resuit in a chemical change, and leaves the alcohol still alcohol, al- 
though in a deteriorated condition; fourth, whatever may be said 
about the mère assembling of the différent éléments, this infusion, un- 
der the circumstances established, marks the existences of a compound : 
and, fifth, as this infusion commences to be operative from the time 
the éléments are assembled in the country of exportation, and this 
continues during the voyage, with assistance after arrivai of further 
added alcohol, until, for at least certain purposes, a "tincture" in the 
strict sensé of the word results, it seems to us clear that we hâve an 
importation of a compound of such a character and such a continuous 
history that it relates back to its beginnings at the time of shipment. 
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Therefore, in any view, it is clearly within that part of paragraph 2 
under discussion which covers "alcoholic compounds net specially 
provided for in this àct." 

In order that we may not be misunderstood, wé will state again that 
we compreherid thoroughly the f acts that the whole product is not com- 
pleted in the formol a tinctiire, and that the first use of the alcohol 
is mainly for the purpose of holding in a sound condition the leaves 
and stalks of thé belladonna and aconite. Nevertheless, we cannot 
perceive anything in the statute wliich justifies us in holding hère that 
the primary purpose of using the alcohol as a mère preservative dé- 
termines the classification, although in some cases it would. On the 
other hand, the fact is that the importation is an infusion to a greater 
or less degree, and therefore it is covered by the peremptory terms of 
paragraph S, although under some other paragraphs the purpose of the 
importation, and not the mère fact of the nature of the article im- 
ported, might more or less détermine the classification. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court, with directions to render a judgment in favor 
of the Uiiited States. 



STIMSON MILL CO. et al. v. MORAN 00. et al. 

CHESLEÏ TOWBOAT CO. v. SÂME. 

(Circuit Court of Appeals, Ninth Circuit. January 3, 1910.) 

No. 1,691. 

TOWAGB (§ 16*)— INJTJBY TO TOW— COLLISION WITH DBY DOCK— LiAEILITY OF 
TUG. 

Flndings of tlie trial court as to tlie eircumstances under which a eolll- 
slon took place between a steamshlp and a floating dry dock to which she 
was lieing towed by two tugs, and that one of the tugs, the master of 
which was found to be in charge, was solely in f ault, based on conflicting 
évidence, held sustained by the évidence and afHrmed. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 36; Dec. Dig. S 
15.*] 

Appeal f rom the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Suit in admiralty by the M or an Company against the Chesley Tow- 
boat Company, which by pétition brought in the Stimson Mill Com- 
pany as owner of the tug Tillicum, and the Crosby Tugboat Company 
as owner of the tug Harold C. From the decree, the Chesley Towboat 
Company and the Stimson Mill Company appeal. Affirmed. 

Libei against the Chesley Towboat Company for injuries sustained by the 
Bteamship Olympia and by the wharf and dry dock of libelant as the resuit 
of a collision alleg^d to bave occurred through the négligence of the Chesley 
Towboat Company, respondent, and through want of suffleient power iti the 
tugs Tillicum, and Harold C, employed by the said respondent to perform 
towage service for the libelant. 

The libelant allèges that it owned a dry dock and a certain wharf in Puget 
Sound; that about January 14, 1907, the libelant niade a contract with the 
Northwestern Steamshlp Company to repair the steamship Olympia at its dry 

♦For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dock and shipbuilding plant In Seattle ; that It beeame and was neœssary to 
tow the Olympia from where she was moored In the harbor of Seattle to tbe 
shipbuilding plant of the libelant, and that the libelant employed the respond- 
ent, the Chesley Towboat Company, to tow the Olympia to llbelant's shipyard, 
and that the tug Tillicum took the steamship Olympia in tow and attempted 
to brlng her to the shipyard, and by reason of the two tugs employed being 
of insufficient power, and negligently and carelessly steered and handled, the 
tugs lost control of the Olympia, and, in conséquence of the négligence and 
carelessness and want of sufficient power, the Olympia was carried by the 
wlnd and tide against the floating dry dock and wharf of the libelant; that, 
as a resuit of the collision with the floating dry dock, It was broken and dam- 
aged, and the wharf was damaged ; that the Olympia was greatly damaged, 
and that in conséquence of the collision libelant was obllged to expend varions 
sums for repairs and materials. 

The Chesley Towboat Company flled its pétition, alleging, in substance, that 
at the spécial request of the Moran Company, libelant, petitioner engaged the 
tugs Tillicum and Harold C. to tow the Olympia from where the said steam- 
ship was then moored to the shipyard of libelant, and thereafter, in the per- 
formance of the towage service, the steamship came into collision with the 
dry dock and wharf and was Injured ; that the towage service was performed 
exclusively by the said tugs, operateS, managed, and controlled by the offlcers 
and crew thereof, and that the collision was not caused or contributed to by 
any fault on the part of petitioner. Petitioner then set forth that the Moran 
Company had filed a libel against the petitioner, and pleaded that whatever 
damage, If any, had been sustained by the steamship and by libelant and its 
dry dock and wharf. If not caused by the sole négligence and fault of libelant 
itself, was because of the fault and négligence of the officers and crew of the 
tugs contributiug thereto. Petitioner prayed that process might issue against 
the tugs Tillicum and Harold C, pursuant to the usual practice in admiralty. 
Process was accordingly issued. 

The Harold C. and Crosby Tugboat Company answered, settiug forth that 
tie Harold C. was employed by the Chesley Towboat Company to aid some 
other and powerful tug In the work of moving the Olympia ; that the Harold 
C. was under the control and direction of said tug, the Tillicum, so under the 
control of the Chesley Towboat Company, and acted under the direction of 
such other tug. Ail carelessness was denied. For further answer, it was 
set up that the Harold C. was a small boat, and her engines and equipment of 
such eharacter as to render her unflt for moving large ships, and that when 
the Chesley Towboat Company sought the services of the Harold O. said Com- 
pany knew of the equipment and size of the Harold O., but that the Chesley 
Towboat Company requested the Crosby Tugboat Company to aid a larger and 
better equlpped tug in towing the Olympia to the dock of the Moran Company, 
and that the Chesley Towboat Company was informed by the ofBcers of the 
Crosby Tugboat Company that the Harold O. would not assume any respon- 
sibility whatsoever in moving the Olympia, but would render such aid as l't 
reasonably might to a more powerful tug ; that the tug Tillicum, accompanied 
by the Harold C, went to the place where the Olympia was moored, and .the 
Tillicum went alongside of the Olympia, and attached herself thereto, and 
that her officers and crew took sole charge of the towage of the Olympia and 
directed the Harold C. and her offlcers and crew as to such services as the 
tug would render while moving the Olympia to the dock of the Moran Com- 
pany ; that, if any collision occurred, it was whoUy wlthout the fault of the 
Harold C, and that there was no négligence on the part of said tug or her of- 
ficers and crew, for whieh she was liable. For further answer, it was set up 
that neither of the tugs was responsible for the Injury to the Olympia or to 
the dry dock, and that there was no négligence on the part of either of said 
tugs, but that the injury was brought about because of the improper construc- 
tion of the Moran dock, in that its apron, whieh was sunkeu and out of slght, 
extended out from the dock to a nmch greater distance than it should, aud 
that the collision and damage to the Olympia and dry dock were caused wholly 
by thé steamer coming in contact with such sunken apron, concerning whlch 
the tug having charge of the moving of the steamer had no knowledge 
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The Harold C. and the Crosby Tugboat Company answered the pétition and 
llbel of the Cîhesley Towboat Company, and set forth substantlally that there 
was no négligence on the part of the Harold C, that no responsibillty was as- 
sumed by the Harold C, and that control of the service was in the captain 
of the tug Tllllcum. Déniai of liabillty on the part of either of the tugs v/ns 
also set forth, and allégations were made to the effect that the Olympia was 
Injured by comlng in contact with the sunken apron as heretofore referred to. 

The Chesley Towboat Company, In answer to the llbel of the Moran Com- 
pany, set forth that neither of the tugs was owned, chartered, or operated by 
It, and that the Moran Company knew that each was operated and controlled 
by Its respective owner; that the towage service was performed exclusively 
by the tugs operated and controlled by the owners, offlcers, and crews thereof, 
the master of the TilUcum directlng the maneuvers of both tugs ; and that the 
collision and damage were not contrlbuted to or caused by any négligence or 
want of care on the part of respondent. 

The Stlmson Mill Company also answered the libel of the Moran Company, 
and denied that the tugs employed were negligently handled, or that they lost 
control of the Olympia, or that the Olympia was carried by the wind and tide 
against the floating dry dock and wharf of libelant. It also set forth that the 
TilUcum was employed by the Chesley Towboat Company to assist the Harold 
O. in movlng the Olympia from a pier on t|;ie water front at Seattle to the pier 
or dock of the Moran Company, and that after the Harold C. had made fast 
to the Olympia the Tllllcum was placed on the starboard quarter of the Olym- 
pia to assist In the towage ; that thereupon the master of the Olympia asked 
the master of the Tillicum to come aboard the Olympia durlng the towage 
service, and that the master of the Tllllcum went aboard the, Olympia, and the 
steamship was moved out from the pier; that thereupon the master of the 
Olympia ordered the tugs to take the Olympia Into the Moran dock, along- 
side of the north face thereof, stem flrst, and that the tugs tumed the vessel 
around for the purpose of mooring her, stern first, as directed ; that during 
the towage service the master of the Olympia was in command, and personally 
directed the movements of the tugs, and that the master of the Tillicum never 
was In charge, except by and through the Instructions and orders given the 
tugs by the master of the Olympia ; that the master of the Olympia directed 
the tugs to moor the Olympia, stern first, along the north face of the Moran 
wharf; that alongslde sald wharf, and distant a few feet therefrom to the 
westward was moored a floating dry dock belonglng to the Moran Company, 
and that the face of the dry dock was about 8 feet to the south of the north 
Une of the face of the wharf ; that the dock was submerged, and that attached 
to the dry dock was a projection made of heavy tlmbers about 36 Inches square 
and about 20 feet long, and that, at the'tlme of the collision, the tlmbers were 
submerged, and that neither the master, nor any of the officers or crew of the 
Tllllcum, knew of the existence of sald submerged tlmbers, and that In movlng 
the steamer Into the dock, the steamship came Into collision wlth a submerged 
and unmarked obstruction, and that thereupon the master of the Olympia di- 
rected the master of the Tllllcum to work the englne of the Tllllcum full speed 
astern, and that upon recelving such command the master of the Tillicum gave 
such order, and In backing the steamer, In grlnding and wrestlng against the 
projection, a plate on the steamship was caught, and the damage and injury 
eomplalned of were done ; that the damage was solely caused by the fault and 
negllÊience of the libelant Itself In malntalnlng a submerged projection from 
*.he floating dry dock wlthout a mark, buoy, or wamlng, in the exact position 
where a vessel making a landlng on the side of the dock would necessarlly 
colllde with the same. 

The Stlmson Mlll Company also answered the pétition of the Chesley Tow- 
boat Company, and denied that the towage service was managed and con- 
trolled exclusively by the oflicers and crews of the tugs. It admitted that 
whatever damage was done to the Olympia, or to the dry dock and wharf of 
the Moran Company, was through the sole négligence or the fault of the Mo- 
ran Company Itself. For further answer, It alleged that the tugs herelnbefore 
mentloned were employed to move the Olympia, and that after the Harold C. 
had made fast to the Olympia by a Une about 75 feet in length from the bow 
of the steamer the TUUcum was placed on the starboard quarter of the Olym- 



8TIM80N MILL CO. V. MORAN CO. 41 

pla for the purpose of asslsting in the towage. It Is then set forth that the 
master of the TlUicuni was asked to go onto the Olympia during the towage 
service, and that he went aboard ; that the master of the Olympia directed 
the tugs and had Personal direction of their movements. Respondent also 
sets forth the condition of the dry dock and the apron, and allèges that the 
collision and damages eomplained of were caused solely by the fault and nég- 
ligence of the Moran Company in maintaining the submerged projection from 
the floating dry dock without a mark in a position where a vessel making a 
landing on the face of the dock would necessarlly collide wlth the projection. 
The testimony of ail the parties was taken before a commissioner. The 
court f ound that the fault for the collision was attributable to the tug Tilllcum, 
and made a decree in favor of the libelant, against the Chesley Towboat Com- 
pany, for the aggregate amount of damages and costs, $4,331.52, and also ,made 
a similar decree in favor of the Chesley Towboat Company against the Stimson 
Mill Company for damages and costs, $4,331.52. The court dismissed the pro- 
ceedings as against the Crosby Tugboat Company, dalmant of the tug Harold 
C, with Its costs, against the Chesley Towboat Company. From this decree, 
the Stimson Mill Company, claimants of the tug Tilllcum, and the Chesley 
Towboat Company hâve each flled separate appeals. 

W. T. Dovell and Hughes, McMicken, Dovell & Ramsey, for Stim- 
son Mill Co. 

M. M. Lyter and James Kiefer, for Moran Co. 
William H. Gorham, for Chesley Towboat Co. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge (after stating the facts as above). The first 
three spécifications of error may be considered together. They relate 
to the finding of the court that neither the dry dock nor the apron 
projected north of the north line of the Moran wharf. This becomes 
important in considering whether it constituted a menace to vessels 
going to and from the wharf. If it did, then the Moran Company, 
the libelant, cannot recover for any damages. It canrtot be success- 
fully contended that the dry dock was a menace, unless it can be 
shown that it projected north of the north line of the wharf, lying 
directly in the way of vessels passing to and from the wharf. The 
court below found that the dock with its apron did net project north 
of the wharf and was therefore not a menace. This finding is amply 
supported by the évidence. Witness Croskey testifies that neither the 
dock nor the apron thereon did so project. Croskey was the captain 
of the Olympia, and was very well acquainted with the wharf, dock, 
and apron, in question. Robert Brown, chief engineer of the 01)Tnpia, 
corroborâtes the captain on this point. Frank W. Hibbs, superintend- 
ing engineer, and a naval architect of 17 years' expérience, who d'rew 
the chart and map of the wharf, dock, etc., positively asserts that the 
extrême northern point of the dock or apron was several feet south 
of the north side of the wharf. Both he and Capt. Croskey give very 
satisfactory and convincing reasons why they know that to be the fact. 
The testimony of W. E. McNally corroborâtes that of Croskey and 
Hibbs. Capt. Tumer, a witness for the Crosby Tugboat Company, 
and captain of the Harold C, testified that he did not "think" the apron 
projected beyond the line of the wharf. J. F. Ives, for appellant, tes- 
tifies that he and J. S. Primrose carefully measured the line of the 
wharf and dock the morning after the accident, and found that the 
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apron projected 12 feet beyond the north line of the wharf. J. S. 
Primrose corroborâtes Ives in every particular. ' The testimony of 
thèse two men sounds convincing, but no more so than the testimony 
of Croskey and Hibbs, who swear directly to the contrary. Primrose 
and Ives contradict Croskey, Brown, Hibbs, McNally, and Turner. 
It is impossible for us to reject the finding of the lower court upon 
the point. 

Thé fourth and fifth assignments relate to the findings of the court 
to the effect that the Olympia struck the corner of the dry dock be- 
fore she struck the apron. The testimony is very conflicting. Capt. 
Croskey of the Olympia testifies that his vessel struck the corner of 
the dock first, and then swung around and bumped the apron. Robert 
Brown, chief engineer of the Olympia corroborâtes Capt. Croskey. 
Capt. Charlesworth, of the Tillicum, however, testifies that the vessel 
struck the apron first, and afterwards drifted down on the corner of 
the dock. The captain said he could feel the vessel stop as she struck 
the submerged apron. The testimony of Anderson, mate of the Tilli- 
cum corroborâtes the captain's testimony in this regard. A witness 
named Conners, however, who saw the accident from the dock, cor- 
roborâtes the ofïicers of the Olympia. Witness Hibbs, heretofore men- 
tioned, testifies that it was a mathematical impossibility for the injury 
to the vessel to hâve been caused by striking against the apron. Wit- 
nesses Hibbs, Conners, and McAteer saw the dry dock after the ac- 
cident, and ail testify to injuries inflicted to the dock proper which 
indicate that it was struck a tremendous blow. The iron shoe on the 
northwest corner of the dock was broken and stained with f resh paint 
such as that found on the bottom of the Olympia. The distance and 
position of the shoe under water and the nature of the injury to the 
ship, point strongly to the probability of its having been the instru- 
ment which p'unched the hole in the hull. It appears too, quite clearly, 
that such an injury as was done could not hâve been inflicted b}' the 
blunt end of the apron. There seems, therefore, to be little doubt 
but that .the injury to the Olympia resulted from the collision with the 
iron shoe fixed on the corner of the dry dock. It takes a blow of very 
great force to pierce the iron hull of a vessel of 1,730 tons, like the 
Olympia, and it hardly seems probable that the injury was inflicted 
after the force of the vessel's momentum had been broken by contact 
with the apron. The court's finding was justified and will not be set 
aside. 

The other more material assignments of error relate to the ques- 
tion of the négligence which caused the accident, and who should be 
held responsible therefor. The lower court was of opinion that the 
accident was caused by the négligence of the person who was directing 
and controlling the movements of the vessels; and, further, that the 
captain of the Tillicum was directing and controlling them. The évi- 
dence shows that the entrance to the Moran dock, to which the Olym- 
pia was to be towed, was not dangerous, and that the ship could hâve 
been taken in safely if ordinary care had been exercised by the one 
directing the towing. The captain of the Olympia testifies that the 
collision and resulting injury to his ship were caused by the fact that 
the turn to send the vessel in stern first was made too late, and when 
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the vessel was too close to the dock. No proper allowance was made 
for the drifting of the ship, when it ought to hâve been known by the 
officer iri charge that a vessel the size of the Olympia mûst lose head, 
if presented broadside to the force of the wind and tide. We must 
hold that it is established by the évidence that the injury to the vessel 
was caused by the culpable négligence of thé ofïicer in charge, and 
the court's findings to that efïect must be sustained. It is also estab- 
lished by a prépondérance of the évidence that Capt. Charlesworth of 
the Tillicnm was in charge of the vessels during the towing. Wit- 
nesses Turner and Chesley testify to the custom of the port of Seattle 
that the captain of the tug lashed to the vessel shall take charge of 
and be responsible for it. Capt. Croskey of the Olympia testifies that 
he gave ho orders or directions as to moving and handling of his ves- 
sel, except that relating to entering the ship stern first instead of bow 
first, and that the captain of the Tillicum, after lashing his boat firmly 
to the Olympia, came on board the Olympia and directed the moving of 
the vessel. The Olympia had no motive power of her own and was 
under the complète control of the two tugs. The captain of the 
Olympia was practically powerless — he could not move or guide his 
ship without assistance. The captain of the Tillicum dénies that he 
had charge of the towing, but Capt. Brownfield, who employed the 
Tillicum and the Harold C, testifies that he told the captain of the 
Tillicum that he supposed that he (Charlesworth) would take charge, 
and Charlesworth said, "AU right." It is certain that the captain of the 
Harold C. received ail his orders from Capt. Charlesworth, although 
Charlesworth says that he merely transmitted the orders of Capt. 
Croskey to the Harold C, and gave no orders on his own initiative. 
Both captains, Charlesworth and Croskey, were on the deck of the 
Olympia and in equally favorable positions for giving orders to the 
Harold C. There seems to be no good reason to believe that the cap- 
tain of the Olympia, if he gave any orders, would) hâve transmitted 
them to the Harold C. by means of the captain of the Tillicum, yet it 
is plain that the Harold C. received no orders except those directly 
given by the captain of the Tillicum. The évidence supports the con- 
clusion reached by the lower court, and will not be set aside. The 
Julia (D. C.) 91 Fed. 171 ; Gilchrist v. Sicken et al., 147 Fed. 170, 78 
C. C. A. 13 ; Baker- Whitely Coal Co. v. Neptune Navigation Co., 120 
Fed. 247,56 C. C. A. 83. 

There is no évidence whatever tending to establish négligence on 
the part of the captain of the Harold C, and the appellant's spécifica- 
tions of error in that regard are without substantial merit. 

We do not deem further review of the évidence necessary. Find- 
ing none of the' assignments of error to be well founded, our conclu- 
sion is that upon the whole case the District Court reached a just resuit. 

Decree affirmed. 
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ODBERT et al. T. MARQUET et aL 

(Circuit Court of Appeals, Fourth Circuit November 4, 190Ô.Ï 

No. 891. 

1. Appeai, and Ebbor (§ 184*) — Jubisdiction— Adéquate Remedt at Law— 

Waiveb of Objection. 

Objection to a bill for want of equlty on the ground of an adéquate rem- 
edy at law Is walved If not taken In the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1179- 
1183; Dec. Dlg. § 184.'^3 

2. CouBTS (§ 405*)— Circuit Coubxs op Appeais— Appeixate Jueisdiction— 

FiNALiTT OF Deceee— Decbees Appealable. 

A decree of a Circuit Court, whlch merely détermines that complaln- 
ants are entltled to recover damages from a défendant for f raudulent mia- 
representatlons, aud refers the matter to a spécial master to flnd and re- 
port such damages, is Interlocutory, and not appealable to the Circuit 
Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 1099; Dec. Dlg. S 
405.* 

Jurlsdlctlon of Circuit Courts of Appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & E. 
Co. V. Gallegos, 32 C. C. A. 475.] 

8. Courts (§ 405*)— Oibciuit Courts op Appeals— Appeixatb Jueisdiction— 
FiNALiTT op Deceee. 

A decree of a Circuit Court on a cross-blU, whieh orders complainants 
to pay to cross-complalnant the amount due on certain notes, and directs 
that on default for a certain Urne a spécial master shall sell certain col- 
latéral to apply thereon, is a final decree and appealable to the Circuit 
Court of Appeals. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1099; Dec. Dlg. | 
405.*] 

4. BrLLs AND Notes (§ 113*)— Eights dp Indorsee— Estoppel or Makee bt 
Renewal. 

ïhe makers of negotiable notes, who, after such notes had been pnr- 
chased from the payée by a bank, sought and obtained renewals from the 
bank, giving new negotiable notes and taklng up the old, are estopped as 
against the bank to set up the défense of failure of considération on ao- 
count of fraudulent représentations made by the payée. 

[Ed. Note. — For other cases, see Bllls and Notes, Cent Dlg. § 223 ; Dec. 
Dig. § 113.*] 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Northern District of West Virginia, at Parkersburg. 

Suit in equity by H. S. Odbert, H. S. Odbert, Jr., George D. Od- 
bert, and William H. Warner against William Marquât, the First Na- 
tional Bank of New Cumberland, and T. M. Scott. Appeal by com- 
plainants from a decree on cross-bill, and cross-appeal by défendant 
Marquet from decree on original bill. Decree on cross-bill affirmed, 
and cross-appeal dismissed. 

For opinion below, see 163 Fed. 892. 

Oliver S. Marshall, John Marshall, and Reese Blizzard, for appel- 
ants. 

J. B. Sommerville, Henry M. Russell, and Jno. A. Campbell, for ap- 
pellees. 

*For other cases see same topic & % numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

McDOWELL, District Judge. The following statement of facts is 
taken from the opinion of the trial court (163 Fed. 893) : 

"S. H. Odbert, Jr., and George T. Odbert, In August, 1906, flled thelr orig- 
inal blU In thls court against William Marquet, and some months afterwards, 
by leave of court, they, wlth W. H. Warner and H. S. Odbert, Sr., jolned as 
plalntlffs, flled an amended and supplemental blll In the cause against sald 
William Marquet and the First National Bank of New Cumberland, in which 
the plalntlffs allège themselves to be cltlzens of Ohlo, the défendant Marquet 
to be a citizen of West Virginia, résident In this district, and défendant bank 
to be a corporation under the national banklng laws, havlng its principal place 
of business in New Cumberland, In thls state, and district; that on September 
11, 1902, plalntlffs purchased from défendant Marquet 2,000 shares of the 
stock of the Marquet Coal Ompany, a West Virginia corporation, at the priée 
of $54 per share, or $108,000; that sald stock so purchased was dlvided be- 
tween and held by plalntlffs, 360 shares by H. S. Odbert, 320 shares by H. S. 
Odbert, Jr., 320 shares by Geo. T. Odbert, and 1,000 shares by W. H. Warner ; 
that the capital stock of the company was $50,000, dlvided Into 2,000 shares 
of par value $25 eaeh, and by sald purehase they became the owner of ail 
thereof ; that at the tlme of purehase of this stock there existed a deed of 
trust upon the property of this company for $25,000 In favor of F. W. Stew- 
art, assignée of John A. Campbell, of whlch sum plaintiffs pald $15,000, leav- 
Ing $10,000 unpaid, but not yet due; that plalntlffs assumed to pay off and 
discharge thls trust debt as ït should become due ; that at the time of plaln- 
tlffs' purehase of this stock défendant Marquet owned the property of the 
Marquet Coal Company for whlch company a certifleate of Incorporation had 
been obtalned, but the stock thereof had not been Issued, nor had the prop- 
erty been conveyed to It by Marquet; that issue of stock and conveyance of 
the property was made after sale to plaintiffs ; that for sald purchase-money 
considération H. S. Odbert, Sr., pald certain sums in cash and executed cer- 
tain notes, payable in one, two, three, and four years, bearing 5 per cent. In- 
terest, to défendant Marquet, payable at the Pirst National Bank of Cleve- 
land, Ohlo, and Geo. T. Odbert and H. S. Odbert, Jr., respectlvely, dld Uke- 
wise, whlle plalntlff Warner executed certain notes payable in one, two, three, 
four, and flve years, payable wlth 5 per cent. Interest at the Colonial National 
Bank of Cleveland, Ohlo ; that the plaintiffs at the tlme of purehase trans- 
ferred to Marquet the sald H. S. Odbert 220 shares, H. S. Odbert, Jr., 240 
shares, Geo. T. Odbert 240 shares, and W. H. Warner 700 shares, of sald stock 
as collatéral to secure the payments of sald purchase-money notes due from 
each, respectlvely, and subsequently H. S. Odbert, Jr., and Geo. T. Odbert 
renewed thelr notes, and each transferred 80 addltlonal shares of the stock 
as addltlonal seeurlty ; that the property of sald coal company conslsts of the 
coal underlying 192 acres of land, also under a tract of 40 acres, and the sur- 
face of some 60 acres, wlth buildings and Improvements, In Hancock county, 
W. Va., the tipples, tramways, buildings, maehinery, horses, mules, carts, tools, 
and appliances of ail klnds nsed by the company in mining coal, and a railroad 
extendlng from the tipple and mines about two miles to the Plttsburg, Cin- 
cinnati, Chicago & St. Louis Railway at New Cumberland, wlth Its locomo- 
tives, cars, etc., used In transportlng sald coal. 

"It Is then charged in sald blUs that défendant Marquet In selling said 
stocks to plaintiffs made false représentations, knowlng them to be false, 
touehing the property of said coal company ; that he represented that the tltle 
to the property was good and unincumbered, when, in fact, the railroad was 
In fact loeated upon land for which said coal company had no tltle whatever ; 
that It Is loeated upon landg of Mary A. Stewart, Stewart Bros., and E. D. 
Stewart for a distance of one mile without any right or tltle, and the loss of 
sueh railroad, It is charged, would render the property almost valueless ; that 
Marquet, knowlng It to be false, represented that the coal was continuous, that 
It ran up and over the hllls, dld not run ont, and that there was but one 
'horsebaek' on the property, whlle In fact there are over 100 such on it; that 



46 175 FÉDÉRAL EEPOÉTBE. 

â ehaft had bèen Sunk upoli ttie property, and thereby It had been ascertalned 
that the coal seam was four feet In thickness, when In fact It was only thfee 
feét three Inches, he knowlng at the tlme that a seam of three feet three inch- 
es could npt> be ■profltably mlnedthere; that he had options on 600 acres of 
adjolning property which he had turned over to the company ; and that the 
coal extended under thèse 60O acres, when in f act llttle or no coal extended 
under thèse 600 acres as was knpwn by Marquât. 

"It 1b then charged that plalnttffs had no personal knowledge of the facts 
setout, that they relied solely upon the représentations of Marquet, who rep- 
resented 1 thèse facts falsely to them, knowlng them to be false; that said 
Marquet havlng given notice to said H.. S. Odbert, Jr., and George T. Odbert 
of his purpose to sell the shares of their stock held by him as collatéral on 
August 20, 1906, at public auction, they on August 13, 1906, presented to this 
court the original blll herein, and secured a temporary restraining order 
against such sale and pending a hearlng, whleh was contlnued on the retum 
day in September, the défendant the First National Bank of New Cumberland 
Instituted at October rules, 1906, in the circuit court of Hancock county, W. 
Va., a suit In equity against the Marquet Coal Company, the plaintlfCs, and 
others, alleglng It to be the holder of said notes and shares of stock trans- 
ferred to Marquet as collatéral, and praying that a receiver be appointed for 
said company, and the said stocks be sold to pay said notes. It Is then speelf- 
Ically charged in the amended and supplemental blll that the défendant bank 
was net an Innocent purdiaser of said notes and stocks, for shortly after the 
purchase of the property one of the plaintlffs, taking wlth hlm a witness, had 
notlfled the cashler of said bank not to dlscoant or purchase said notes or any 
of them, Informing hlm that the property had been misrepresented, and that 
payment of the notes would be reslsted. An injunctlon was prayed in the or- 
iginal blll against the sale and disposition of the stock and notes by Marquet 
and In the amended bill against the prosecution of said equity suit, that the 
damages and loss sustained by reason of the false représentations made by 
Marquet be ascertained and decreed to plalntifEs, and gênerai relief be granted 
them. 

"Restraining orders were granted, and to thèse blUs the défendants Marquet 
and bank hâve flled separate answers. In thèse answers the sale of the stock 
at the prlce named In the blll and the exécution of the notes therefor are ad- 
mltted, but ail allégations of fraudulent misrepresentations by Marquet as to 
the property are denied. It Is also denied that the title to the rallroad is de- 
fective or bad, cw: that the plaintlffs were wlthout fuU knowledge of the con- 
dition and extent of the property and of the seam of coal. It is charged that 
the bank discounted the notes before due In regular course of business, and 
wlthout knowledge of any clalm of offset or défense by reason of fraud or 
mlsrepresentatlon as charged. 

"In addition to filing its answer, the bank, by leave, flled its cross-bill, in 
which it sets forth Its ownership of certain notes of the plaintiff Odberts and 
Warner and of the stock of the coal company as collatéral, and charges that 
the Odberts and Warner hâve been oi)eratlng the mines of the company, bave 
removed large quantitles of coal and thereby depreclated largely the value of 
the property; havè Improperly operated the mines, to its great Injury, so that 
tfte value of thé property has depreclated from $100,000 to $40,000; and that 
they are négotlatlng a sale of the two miles of rallroad In order to interfère 
.■Vyith 4^4 preïîerit a sale of tjie property. It is prayed that an injunctlon be 
granted agaliist siich sale of the rallroad, and that a receiver be appointed to 
operate.the prppppty. flPhe ijaâunction prayed for In, thIs cross-bùl was granted, 
ând tlié application for yecelyer was contlnued from tlme to tlme at the in- 
stonceof the parties. The Odberts and Warner filed their joint answer to 
plia eross-btlll,, In which they deny thât they ha,ve Improperly operated the 
joiiines, . and, op thé contrary, charge thèse mines to be In first-class condition, 
a| shown, by thé reports of tlie state mine Inspector. They deny that the 
property ha4 depreclated in value ; but, on the contrary, charge that they hâve 
spent $"40,000 ïu ilniprôvementi?placed upon It, and hâve purchased and added 
to It coal ûiider adjoinlng laûds almost equal in amount to that niined by them, 
and hâve Impiroved and equlpped mines.aild. rallroad untll they are In flrstr 
dass order. , They, deny. thaï i hey parve ibgçii seeking tp sell the rallroad, |hat 
Marquet had àiiy aûtHôrlty ïïndêr the àgreemeht to self or^convey to the bank 
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the stock certlficates pledged to him as collatéral, and charge that the sum of 
about $32,000 due upon tiie unpald notes will not be sufficient to Indemnify 
them the damages sustained by them by reason of the false and fraudulent 
représentations made at the tlme of sale by Marquet, whom they charged to 
be insolvent Marquet flled hls answer to thls cross-bill, admittlng ail of Us 
allégations to be true, and joining In the prayer thereof. RepUcatlons to ail 
thèse answers to the original and cross-bills were entered and dépositions 
were taken. Pendlng the taklng of thèse dépositions, the bank sued out an 
attaehment In its equlty suit pending in the state court based upon an afll- 
davit of its président and Marquet against funds due the Odberts and War- 
ner, wBereupon a pétition was filed by them, a rule issued against the bank, 
Its président, and Marquet. Answer was filed thereto by them, afîidavits were 
filed, a hearing was had, and the bank, Its président, and Marquet held to be 
In contempt of the injunction awarded plaintiffs, and they were required to 
dismiss said attaehment and pay the costs of the rule, which they did." 

The appellants hère were the complainants below ; Wm. Marquet, 
a défendant below is the only cross-appellant ; and the appellants are 
the cross-appellees. 

At the hearing the appellants moved that further bond be required 
of cross-appellant, Marquet. Upon such considération as we were 
able to give to this motion at that time, we thought it proper to dé- 
cline to act. In view of the conclusion hereinafter stated as to the 
cross-appeal by Marquet, the motion is now overruled. In this connec- 
tion, however, it may be advisable that we call attention to the f act that 
the cross-appeal which was finally perfected was not allowed until 
more than 60 days, exclusive of Sundays, after the entry of the de- 
cree had elapsed. See sections 1007, 1013, Rev. St. (U. S. Comp. St. 
1901, p. 714, 716); Hogan v. Ross, 11 How. 294, 13 L. Ed. 703; 
Saltmarsh v. Tuthill, 12 How. 387, 13 L. Ed. 1034 ; Hudgins v. Kemp, 
18 How. 530, 15 L. Ed. 511 ; Railroad v. Harris, 7 Wall. 574, 19 L. 
Ed. 100; Com'rs v. Gorman, 19 Wall. 661, 23 L. Ed. 236; Kitchen v. 
Randolph, 93 U. S. 86, 23 L. Ed. 810 ; Sage v. Railroad Co., 93 U. 
S. 412, 23 L. Ed. 933; Western Co. v. McGillis, 127 U. S. 776, 8 Sup. 
Ct. 1390, 33 L. Ed. 334; Fovles v. Law, Fed. Cas. No. 5,024; The 
Roanoke, Fed. Cas. No. 11,875; New England Co. v. Hyde, 101 Fed. 
397, 41 C. C. A. 404; Logan v. Goodwin, 101 Fed. 655, 41 C. C. A. 
573. 

The decree appealed from, in so far as it relates to cross-appellant 
Marquet, will be hereafter set out. The remainder of the decree is a 
finding that the Bank of New Cumberland and Porter M. Scott are 
the holders in due course, by purchase before maturity, for value and 
without notice, of certain negotiable purchase-money notes, or renew- 
als thereof, mentioned in the foregoing opinion, and an order that the 
complainants below pay to said parties the amounts evidenced by said 
notes. The decree also directs that if payment be not made to the 
bank by December 1, 1908, a spécial master shall advertise and sell 
the stock held by the bank as collatéral. P. M. Scott was not a party 
défendant to either thç original or to the amended and supplemental 
bill. In the decree appealed from it is recited that he purchased cer- 
tain of the notes from the bank after the latter had answered, and his 
motion that he be made a party défendant is granted, and his answer 
(evidently treated as an answer and cross-bill) is filed. 

We find it unnecessary to consider the point that there is a want of 
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equity in the bills of the complainants below. The bank did not demur. 
It answered and filed a cross-bill and did not until this court was 
reached suggest a want of equity or that the remedy of complainants 
at law was adéquate. Marquet demurred only to the original bill, and 
it was accompanied by an answer to the whole of the bill, which waived 
the demurrer. See 1 Bâtes, Fed. Eq. § S07 ; Crescent Co. v. Butchers' 
Co. (C. C.) 12 Fed. 225 ; Huntington v. Laidley (C. C.) 79 Fed. 865 ; 
Hudson V. Randolph, 66 Fed. 216, 13 C. C. A. 402. No objection 
whatever to the jurisdiction was raised by Marquet after the filing of 
the amended and supplemental bill, which he answered. 

The bills below allège fraud, and while there might hâve been some 
room for doubt, had the point been raised in limine, as to the equity of 
the bills, on the ground of adéquate remedy at law, we are relieved of 
' the duty of deciding the question. The objection, if it existed, has 
been waived. In Reynes v. Dumont, 130 U. S. 354, 395, 9 Sup. Ct, 
486, 497 (32 L. Ed. 934), it is said: 

"The doctrine of thèse and simllar cases Is that the court, for Its own pro- 
tection, may prevent matters purely cognlzable at law from belng drawn Into 
chancery, at the pleasure of the parties Interested ; but It by no means fol- 
lows, where the subject-matter belongs to the dass over which a court of eq- 
uity has jurisdiction, and the objection that the complalnant has an adéquate 
remedy at law Is not made until the hearlng in the appellate tribunal, that the 
latter can exercise no discrétion in the disposition of such objection. IJnder 
the circumstances of thIs case, it cornes altogether too late even though, if tak- 
en in limine, It mlght hâve been worthy of attention." 

See, also, Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct, 
594, 33 h. Ed. 1005 ; Brown v. Lake Superior Co., 134 U. S. 530, 
635, 10 Sup. Ct. 604, 33 L. Ed. 1021 ; Tyler v. Savage, 143 U. S. 79, 
97, 12 Sup. Ct. 340, 36 L. Ed. 82; Highland Co. v. Strickley, 116 Fed. 
852, 854, 54 C. C. A. 186, 188, in which it is said: 

"One who consents to the hearlng in equity of a légal cause of action, or to 
the trial of an équitable cause of action at law, is thereby estopped from suc- 
cessfully objeetlng for the first tlme in an appellate court to the method of 
trial which he adopted." 

The next question to which we shall address ourselves is whether or 
not the decree below is appealable. 

(1) As to Marquet, the only cross-appellant hère, the decree reads 
as f ollows : 

"And the court having fuUy consldered ail of the matters arislng in said 
cause, for reasons appearing in the wrltten opinion flled herein on the 19th 
day of August, 1908, and now hère made a part of the record in this cause, 
doth adjudge that the plaintiffs are entltled to recover damages from the de- 
fendant, William Marquet, by reason of certain misrepresentations made by 
said William Marquet to said plaintiffs, or some of them, with respect to the 
rallroad mentloned and descrlbed In the bill and proceedlngs in said cause, 
and by reason of certain misrepresentations made by said William Marquet 
to said plaintiffs, or some of them, to the effect ttat the coal underlylng the 
two certain parcels of land mentloned and descrlbed lu said bill and proceed- 
ings, which, under the sale of the stock mentloned and descrlbed in said bill 
and proceedlngs, passed to the plaintiffs, was continuons and of at least four 
feet in thickness and for the Increased cost of mining the coal where less than 
four feet in thickness, as set forth in said wrltten opinion. 
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"It Is therefore adjudged, ordered, and decreed that R. M. Brown be, and 
he is hereby, appointed a commissioner, pro hœc vice, of thls court, who Is dl- 
rected to ascertain and report: 

"(1) The damages which said plalntlfCs and each of them are entitled to 
reeover, by reason of the said misrepresentations of said William Marquet 
with respect to the tltle of said railroad, mentloned and described in the blU 
and proceedings in thls cause. 

"(2) The damages for lack of coal underlying the two parcels of ground 
described in said bill and proceedings in thls cause, which said plalntiffs and 
each of them are entitled to reeover from said William Marquet by reason of 
his mlsrepresentatlon of the quantlty thereof, 

"(S) The damages by reason of the increased cost of minlng the coal under- 
lying the two parcels of land aforesald. 

"(4) Any other matter deemed pertinent hy said commissioner, or requlred 
by any party to thls suit." 

This decree does not grant or continue in force an injunction, and 
it does not appoint a receiver. This court therefore bas no jurisdic- 
tion to review the decree at the instance of Marquet, unless it be a 
final decree. See section 6 of Evarts Act of March 3, 1891, c. 517, 
26 Stat. 828, 4 Fed. St. Ann. 409 (1 U. S. Comp. St. 1901. p. 549). 

In Forgay v. Conrad, 6 How. 205, 12 L. Ed. 404, Chief Justice 
Taney said : 

"In limitlng the right of appeal to final decrees, It was obvlously the object 
of the law to save the unnecessary expense and delay of repeated appeals In 
the same suit; and to bave the whole case and every roatter In controversy 
In It decided in a single appeal." 

If it be assumed that the solution of the dispute by the court below 
îs correct, and if this court were to so décide, there will be no reason 
why either Marquet or the complainants may not bring this case hère by 
appeal again. The decree complained of does décide a principle of the 
cause ; but it does not — in so far as the dispute between Marquet and 
the complainants is concerned — direct the payment of money, nor does 
it order the transfer of possession of other property; and the spécial 
master is most clearly directed to perform judicial duties, -which are 
necessarily to be foUowed by a further decree. 

In McGourkey v. Railroad Co., 146 U. S. 536, 545, 13 Sup. Ct. 170, 
172(36 L. Ed. 1079), itis said: 

"It may be said In gênerai that if the court make a decree flxlng the rights 
and liabllltles of the parties, and thereupon refer the case to a master for a 
minlsterial purpose only, and no further proceedings in court are contem- 
plated, the decree is final; but If it refer the case to him as a subordlnate 
court and for a judicial purpose, as to state an account between the parties, 
upon which a further decree is to be entered, the decree is not final." 

Latta V. Kilbourn, 150 U. S. 624, 537, 539, 14 Sup. Ct. 201, 37 L. 
Ed. 1169, is in principle closely similar to the case at bar. There a 
decree was entered on October 27, 1886, which settled the principles 
of the cause, fixed the share of complainants in certain profits, and 
ordered the auditor to take and state an account of the profits, from 
the proofs already taken and such further proofs as the parties might 
ofïer, and decreed that the défendant pay ail the costs of the cause. No 
appeal was taken from this decree. On November 30, 1888, the re- 
port having corne in, a decree was entered which overruled exceptions 
to the report and ordered the défendant below (appellant) to pay to 
175 F.— 4 
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cotnplaiixants (appellees) the sums ascertained by the report. On the 
appeal from this last decree, the appellees contended that the de- 
cree of October 27, 1886, was a final decree. This contention was re- 
jected, the court asserting its clear opinion that that decree was inter- 
locutory and of such character that no appeal would lie therefrom. 

In Craig-head v. Wilson, 18 How. 199, 15 L. Ed. 332, the syllabus 
reads : 

"Where a case In chaneery was referred to a master to state accounts be- 
tween the plalntiffs and défendants, to ascertaln how much property remained 
In the hands of the latter, and how much had been sold.with the priées, to 
make allowances to the défendants for payments made or Incumbrances dis- 
charged, and to ascertain what might be due from either défendant to the 
plalntiffs, this was not such a final decree as could be appealed from to this 
court. 

"Although the decree settles the equities of the bill, yet the ainount to be 
distributed amongst the parties dépends upon the facts to be reported by the 
master ; and, untll the allotnient to each one of the share to which he mlght 
be entltled, the decree cannot be consldered as final." 

And in the opinion it is said : 

"To authorlze an appeal, the decree must be final In ail matters wlthln the 
pleadings, so that an afflrmanee wlU end the suit." 

In Beebe v. Russell, 19 How. 283, 285, 286, 15 L. Ed. 668, a case 
of an appeal from a decree settling the equities of the case and referring 
the cause to a master for an account, it is said : 

"When a decree finally décides and disposes of the whole merits of the 
cause, and reserves no further questions or direction: "or the future judg- 
ment of the court, so that It wlll not bè necessary to bring the cause agaln be- 
fore the court for Its final décision, It Is a final decree. * * * But the réf- 
érence of a case to a master, to take an account upon évidence, and from the 
examination of the parties, and to make or not to make allowances affecting 
the rights of the parties, and to report his results to the court, is not a final 
decree, beeause his report is subject to exceptions from either side, which must 
be brought to the notice of the court before It can be available. It can only 
be made so by the court's overruling the exceptions, or by an order conflrming 
the report, with a final decree for Its appropriation and payment." 

See, also, Perkins v. Fourniquet, 6 How. 206, 12 L. Ed. 406; Bar- 
nard v. Gibson, 7 How. 650, 675, 12 L. Ed. 857; Farrelly v. Wood- 
folk, 19 How. 288, 15 L. Ed. 670 ; Crosby v. Buchanan, 23 Wall. 420, 
453, 23 L,. Ed. 138 ; Green v. Fisk, 103 U. S. 518, 26 L. Ed. 485 ; Key- 
stone Iron Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. 32, 33 L. Ed. 275; 
I^odge V. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. Ed. 153 ; Na- 
tional Enameling Co., Ex parte, 201 U. S. 156, 163, 26 Sup. Ct. 404, 
50 L. Ed. 707 ; Pittsburg R. Co. v. B. & O. R. Co., 61 Fed. 705, 708, 
10 C. C. A. 20 — ail of which are analogous to the case at bar.. 
. As the case before us is not a mortgage foreclosure, it seems quite 
unnecessary to discuss such cases as Whiting v. Bank, 13 Pet. 6, 10 
L. Ed. 33, Railroad Co. v. Simmons, 123 U. S. 52, 8 Sup. Ct. 68, 31 
1/, Ed. 73, and cases there cited. 

, Nor is it necessary to discuss cases such as Forgay v. Conrad, 6 
How. 201, 12 h. Ed. 404, supra, Thompson v. Dean, 7 Wall. 342, 19 
L. Ed. 94, and Winthrop v. Meeker, 109 U. S. 180, 3 Sup. Ct. 111, 27 
L. Ed. 898, in which the equities were set.tled and property ordered to 
be delivered by the decree appealed from. The case at bar is readily 
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dîscrîminatçd from such cases by the fact that the cross-appellant is 
not directed by the decreê appealed from to pay any sum 6i money 
to the complainants below ; he is not directed to surrender any prop- 
erty, and the decree is clearly merely preparatory to a further decree. 
Of the decree in Winthrop v. Meeker, supra, the Suprême Court said 
(page 183 of 109 U. S., page 133 of 3 Sup. Ct. [27 L. Ed. 898]):_ "The 
whole purpose of the suit has been accompUshed." Assuredly this can- 
not be said of the decree hère, as between Marquet and the complain- 
ants below. 

It follows that this court has no jurisdiction of the cross-appeal of 
Marquet against the complainants below, appellants hère, and that said 
cross-appeal must be dismissed. 

(2) In so far as the appellants, complainants below, claim to be ag- 
grieved by the decree below, it seems to us to be final. le decree 
orders that the complainants pay the notes to the bank and to Scott 
and directs that on default the stock held by the bank as collatéral 
security be sold. Ail matters of dispute between the complainants be- 
low and the défendants, other than Marquet, are finally determined by 
this decree. If the decree had not in this respect been superseded, the 
collatéral would hâve been sold before this time. No judicial action 
is required of the spécial master who is ordered to sell the collatéral ; 
he is to perform a purely ministerial duty, by way of executing the 
decree. We perceive no reason why the decree in this respect is not 
final in the sensé that it is appealable. See Hill v. Railroad Co., 140 
U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331 ; National Enameling Co., 
Ex parte, 201 U. S. 156, 165, 26 Sup. Ct. 404, 50 L. Ed. 707 ; Kemp 
V. Bank, 109 Fed. 48, 50, 48 C. C. A. 213 ; Morrison v. Burnette, 154 
Fed. 617, 622, 83 C. C. A. 391 ; Standley v. Roberts, 59 Fed. 836, 839, 
8 C. C. A. 305. 

Upon considération of the merits of this branch of the case we find 
no reason for disturbing the décision below. Careful study of the évi- 
dence leads us to the same conclusion reached by the learned trial 
judge. See Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865 ; Goodman v. Si- 
monds, 20 How. 343, 15 L. Ed. 934 ; Murray v. Lardner, 2 Wall. 110, 
121, 17 L. Ed. 857 ; Brown v. Spoflford, 95 U. S. 474, 481, 24 L. Ed. 
508 ; Swift V. Smith, 102 U. S. 442, 444, 26 L. Ed. 193 ; Lytle v. 
Lansing, 147 U. S. 59, 70, 13 Sup. Ct. 254, 37 L. Ed. 78; Wilson v. 
Denton, 82 Tex. 531, 18 S. W. 620, 27 Am. St. Rep. 908, 911 : Sec- 
ond National Bank v. Morgan, 165 Pa. 199, 30 Atl. 957, <A Am. 
St. Rep. 653, 653; 1 Daniel Negot. Insts. (3d Ed.) ■§§ 770-775; 7, 
Cyc. 944. 

The decree of the trial court of September 29, 1908, in so far as it is 
in favor of the First National Bank of New Cumberland and Porter 
M. Scott, is affirmed, with costs; the cross-appeal of Wm. Marquet 
against complainants below is dismissed; and this cause is remanded 
for such further proceedings as may be proper. 
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STROHEIM et al. v. LEWIS F. PBKEY & WHITNET CO. et al. 

(Circuit Court of Appeals, First Circuit January 4, 1910.) 

No. 830. 

1. BaNKEUPTCT (S 76*) — INVOLTJNTABT PETITION— PETITIONING CKEDITOBS— 

ASSIQNED CLAIMS. 

Where tlie owner of certain notes agalnst an alleged bankrupt assigned 
one of them wlthout substantial considération to S., In order to enable 
her brotlier to use S. as a petitionlng créditer on an involuntary bank- 
Fuptcy pétition, and B. came Into possession of anotber note from the 
same source, under the same circumstances, and for the same reason, nei- 
tlier was quallfled to joln as petitioning creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 99, 100 ; Dec. 
Dig. § 76.*] 

2. Bankeuptct (§ 76*) — Involtjntabt Pétition — Assignino Cbeditobs — 

Qualification— JoiNDEE in Assiqnmbnt. 

Where a credltor of an alleged involuntary bankrupt had assented to an 
assignment for the beneflt of creditors, and there was no évidence that it 
was induced to act by fraud, It was not qualifled to Joln as petitioning 
ereditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 99, 100 ; Dec. 
Dig. § 76.*] 

& Bankbuptct (§ 77*) — Involuntaby Pétition— Cbeditobs— Qualitications 
— Assignées. 

Since an involuntary bankruptcy pétition relates to the date of its com- 
mencement, an interveniug ereditor, who became such by taking an as- 
signed elaim after the pétition was filed, could not be counted in determin- 
ing whether enough creditors had Joined 'to sustaln the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 102; Dec. 
Dig. § 77.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

In the matter of the Lewis F, Perry & Whitney Company, alleged 
bankrupt From a decree denying the involuntary pétition of Salo J. 
Stroheim and others for adjudication (173 Fed. 745), certain petition- 
ers appeal. Affirmed. 

George W. Anderson (Joseph B. Jacobs and Philip W. Jacobs, on 
the brief), for appellants. 

Lee M. Friedman (Charles E. Haywood, on the brief), for appel- 
les McGaw and others. 

Reginald L. Robbins (Lauriston L. Scaife, on the brief), for ap- 
pellee Dennison Manufacturing Co. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

See, also, 172 Fed. 744, 753. 

PUTNAM, Circuit Judge. This îs a case of an involuntary péti- 
tion in bankruptcy against the Lewis F. Perry & Whitney Company. 
The pétition was dismissed by the District Court on the ground that 
not suificient creditors joined therein to satisfy the requirement of the 
statute. Thereupon the petitioners, or some of them, appealed to us. 

•Por other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r inde-xea 
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As the case stood, the statute required that three creditors should 
unité in the pétition. Apparently three did so unité at the outset, 
Stroheim & Romann, one Skelly, and one Beaumont. The answer 
denied that Skelly and Beaumont were bona fide creditors. Subse- 
iquently, under the statute, one Dodman, Perkins & Co., Incorporated, 
the Dennison Manufacturing Company, and one Leahy intervened as 
additional creditors. On this appeal the respondents below classified 
thèse alleged creditors as follows : They do not question Stroheim & 
Romann or Dodman, leaving one other créditer to be found. They 
maintain that Skelly and Beaumont merely coUusively accepted nom- 
inal transfers of parts of a claim for the purpose of enabling one créd- 
iter to appear as three. In other words, they maintain that Skelly 
and Beaumont really came in under cover of Stroheim & Romann. 
The Dennison Manufacturing Company and Perkins & Co., Incorpo- 
rated, they maintain are estopped, having assented to the assignment 
for the benefit of creditors which is charged in the pétition as the sole 
act of bankruptcy. To Leahy they make several objections, one of 
which only we find it necessary to consider. 

Putting on the claims of Skelly and Beaumont the best face possible 
for the petitioning creditors, the facts are as follows: The pétition 
was filed on September 23, 1908. On September 10, 1908, a sister of 
Stroheim held several notes of the debtor. At that time she trans- 
ferred to Skelly one note without any substantial considération, for 
the sole purpose of enabling her brother's copartnership to secure a 
sufficient number of creditors to proceed with the bankruptcy péti- 
tion. Beaumont came into possession of another note under the same 
circumstances and for the same reason. Evidently they were not cred- 
itors when they joined the pétition, because evidently the whole trans- 
action was purely colorable, and the notes still belonged to Stroheim's 
sister. Therefore they could not lawfully make the required oath to 
the involuntary pétition. We concur fully with the conclusion of the 
learned judge of the District Court so far as thèse two signatures are 
concerned. 

The assignment for the benefit of creditors was assented to by the 
clerk of the Dennison Manufacturing Company in its name and for 
its behalf. The proofs show that the clerk had donc this on some 
several previous occasions without any objection from the corporation, 
and with its implied approval. In addition to this, the Dennison 
Manufacturing Company made attempts to withdraw from the assign- 
ment, giving varions reasons why it might lawfully so do. In ail 
this, however, they made no attempt to repudiate the authority of its 
clerk to exécute the assignment. Therefore, so far as that is con- 
cerned, it is évident that the original exécution of the assignment must 
stand. In thèse proceedings by the Dennison Manufacturing Company 
an effort was made to bring the case within Canner v. Webster Tapper 
Co. (decided by us on March 11, 1909) 168 Fed. 519, 93 C. C. A. 541. 
There we permitted a creditor who had become a party to a gênerai 
assignment to withdraw his assent thereto on the ground that he had 
been induced to assent by fraud. There is not a particle of évidence 
in this case of any existing fraud preceding or contemporaneous with 
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thé act 6f thé Dennison Manufacturing Company in executing the as- 
signiMent ; and the latter remark applies to Perkins & Co., Iticorpo- 
rated, who also executed the assigiiment, and afterwards undertook to 
repudiate it? 

This leaves only Leahy. For the purpose of securing a sufficient 
number of creditors, Leahy purchased a claim against the alleged 
bàïikrupts from another creditor, who owned it when the involuntary 
pétition was filed on September 33, 1908. Leahy ofïered to intervene 
on Febrùary 25, 1909. Thestatutes in bankruptcy fix no time with 
référencé to thèse interventions; yet, of course, as proceedings in 
bankruptcy are of an équitable nature, the court might well apply to 
them the ordinary rules of lâches. But the steps which brought the 
origiiialclaim from the owner of it to Leîihy topk place after the péti- 
tion was filèd. It is said that Leahy never in fact owned the claim, 
and, therefore, stood like Skelly and Beaumont; but we can safely 
rest our conclusion on broader grounds. The gênerai rule is that 
every légal proceeding of an adverse character relates to the date at 
which it is commenced. There are some exceptions to this; but they 
are strictly exceptions, supported by either some statutory provision 
or some settled practice of à. peculiar nature. Neither of those things 
exist hère; and most substantial reasons lead to the ordinary resuit, 
because nothing can be more injurious to a person or a corporation 
of the classes subject to proceedings in bankruptcy than to hâve af- 
fairs held up by a continuous séries of doubtful events, following one 
another. It is necessary for every person transacting business and re- 
quiring crédit to be able to say at some fixed period whether or not 
he is his own master ; and the entire f rame of the bankruptcy statutes 
is intended to help in this direction, and secure prompt action. The 
opinion filed by Judge Brown in behalf of this court in Moulton v. 
Coburn (decided on July 6, 1904) 131 Fed. SOI, 66 C. C. A. 90, is in 
this line. There it was said that the court found nothing in the bank- 
ruptcy statutes to contravene the ordinary rule of law that the alléga- 
tions of a déclaration, bill, or pétition are to be disposed of as of the 
time of filing or beginning the suit. The opinion continues that the 
court finds nothing in the statutes "to indicate that creditors whose 
debts are created after the fiUng of the pétition are entitled to join." 
Indeed, while we do not criticise the motives of the parties to this 
proceeding, nor undertake to discrédit their purpose to obtain an ad- 
judication in bankruptcy against à debtor whose esta te they evidently 
thought should be disposed of in accordance with the statutes relating 
thereto, we observe that the whole of the case presented to us is in 
contravention of the broad principles stated by, us in Leighton v. 
Kennedy (decided on April 14, 1904) 129 Fed. 737, 741, 64 Ç. C. A. 
265, 269. There we speak of what we found to be an attempt to create 
artificially a new condition for the spécifie purpose of defeating the 
carefuUy prepared scheme of the bankruptcy statutes, and we said: 

"An attempt to create such a condition, and thus by Indirect methods to de- 
feat the scheme of the statutes, Is unlawful and void, and so clearly so that 
we need not elaborate the proposition." 
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Therefore, not only for the spécifie reasons which we hâve detailed, 
but also in view of tlie broad propositions in Leighton v. Kennedy, we 
must hold that the conclusions of the District Court were correct. 

The judgment of the District Court is affirmed, and the appellees 
recover their costs of appeal. 
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(Circuit Court of Appeals, Flfth Circuit December 23, 1009.) 

No. 1,744. 

L Mabteb and Sebvant (| 286*)— Injuries to Sebvant-^Neoligence— Ques- 
tion FOE JUBT. 

Deceased, an electrlclan, during the temporary stopping of machlnery 
was direeted to repair an electric light, to do wlilch It was necess.iry for 
him to stand where he could get a secure footing only while the machlnery 
was statlonary. While replaclng the globe, the machlnery was suddenly 
Btarted without warning, the drum revolvlng at high velocity, and décè- 
dent fell and was instantly killed. Held, that défendant was not free froiii 
négligence as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1010- 
1050; Dec. Dlg. § 286.*] 

2. Master and Servant (§ 137*)— Death of Servant— Dutt. 

Where the head roller In a steel rnlll direeted an electrlclan to repair a 
light over machlnery, whlch could be done wlth safety only while the ma- 
chlnery was statlonary, it was the duty of such superlor to know that dé- 
cèdent was In a place of safety before starting the machlnery. 
[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 137.*] 

8. Tkial (§ 139*) — Question op Law oe Fact— Issues — Withdbawal eeom 
Jury. 

A case should not be wlthdrawn from the Jury, unless the conclusion fol- 
lows as a matter of law that no recovery can be had on any view whlch 
can properly be taken of the facts which the évidence tends to prove. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341 ; 
Dec. Dig. § 139.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

Action by F. E. Haynie, as administrator, against the Tennessee 
Coal, Iron & Railroad Company. Judgment for défendant, and plain- 
tifï iDrings error. Reversed. 

Will Denson, for plaintiff in error. 
Walker Percy, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

BURNS, District Judge. Plaintiff's intestate was at the time of his 
injury and death in the service of the défendant company, charged 
with the duty of repairing and maintaining the electric Hghts and ap- 
paratus connected with the opération of its steel plant located at Ens- 
îey in the state of Alabama. Upon the conclusion of the évidence, on 

*For other caseï Bea same topic & i numbeb In Dec. & Am. Digi. 1907 to date, & Rep'r Indexe* 
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motion of défendant, a verdict was directed in its favor, which action 
is assigned as error. 

The case is discussed in the brief of the défendant in error upon 
three propositions: First, that no négligence is shown upon the part 
of the défendant; second, that the évidence discloses that the deceased 
was guilty of contributory négligence; third, assumption of risk upon 
the part of deceased. Therefore the motion to direct a verdict was 
proper. Should the uncontroverted évidence, upon examination of the 
record, disclose no négligence upon thie part of the défendant, then the 
fîrst contention would hâve the support of the authorities. The ques- 
tion of contributory négligence, however, is rarely for the considéra- 
tion of the court. The détermination of this question is almost uni- 
formly for the jury. The facts do not invite a discussion of assumed 
risk. The matter for review arising from the record is not whether 
the évidence is sufficient to relieve the défendant of the charge of nég- 
ligence ; but does the testimony, upon the whole case, raise the issue 
of négligence upon the part of the défendant?- In other words, would 
différent minds reach différent conclusions upon the status of the rec- 
ord hère presented ? 

It is sufficient to say it has that efïect. The deceased, in the lan- 
guage of two of the witnesses, was under the direction of the head 
roller, and while engaged in repairing an electric light the machinery 
was suddenly put in motion, without warning, thereby resulting in 
instant death to the employé. The testimony is that Haynie could 
readily hâve been seen, and that the placing of the machinery in mo- 
tion rendered his escape impossible. The évidence discloses that he 
was not seen by the head roller. This is not material. The law does 
not relieve from liability upon the ground that the péril of the de- 
ceased was not discovered. The party alleged to be at fault would not 
likely admit knowledge of the danger to the deceased. Such admis- 
sion would fix absolutely the liability of défendant. If the défendant 
knew, or by the exercise of ordinary care should bave known, the 
situation of Haynie, the liability follows. The évidence shows the 
relative positions of the parties, the short distance intervening, and 
that the présence of Haynie could bave been known by looking. This 
raises the question of négligence for the considération of the jury. 

The record discloses that the head roller signaled twice for the 
deceased. Upon his responding, the manager pointed to the light 
being out, and directed its repair after the mill was shut down. This, 
in substance, is his statement. Two other employés, standing upon the 
platform, each as close to the man eiving directions as the one to 
whom direction was given, were unable to hear the conversation on 
account of the noise made by the machinery. It is fair to présume that 
the deceased heard the direction indistinctly. His subséquent act 
bears out this presumption. The agent authorized to give direction 
pointed to the small dial upon which the light was out, the machinery 
was "shut down" in the sensé that it was not in motion, and the 
deceased went upon the drum to install the light. The entire évidence 
and physical situation make this apparent. The drum had a velocity 
of 1,400 révolutions to the minute. It follows that deceased could only 
secure his footing whilst the machinery was stationary. When the 
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master, or hîs représentative, in charge of huge, ponderous machinery, 
undertakes to direct one subject to his control to make necessary re- 
pairs, he is charged with the duty of exercising such care as will en- 
able the employé to hear his orders, and failure so to do will not relieve 
the master. Orders which are not heard, in contemplation of law, 
are not given. 

The lips of the youth who undertook to replace the globe are silent. 
His conduct speaks for him, and raises the issue as to whether he 
heard more than the signal blast of the whistle, and, responding there- 
to as a call to duty, he saw.the hand of the "man in charge" pointing 
to the light being out upon the small dial. Thereupon opération of the 
machinery ceased. It may well occur to différent minds that a différ- 
ent conclusion may be drawn as to the instructions given to the em- 
ployé; whether or not as given, they were heard and understood. 
From the hand pointing to the dial, the electrician saw and understood 
that the light was out. When the machinery ceased to operate, his act 
would indicate that the time had arrived for replacing the globe, as 
he heard arid understood the order. If the work was not then to be 
performed, whence the necessity for the call? 

The human mind would reach no other conclusion but that the rep- 
résentative of the master, the man who directed the repair work, knew 
naught of the danger surrounding the deceased; but the law not 
•only permits, but directs, an inquiry as to whether or no, in the exercise 
of ordinary care, he should hâve known. A case should not be with- 
drawn from the jury, unless the conclusion follows, as matter of law, 
that no recovery can be had upon any view which can properly be 
taken of the facts which the évidence tends to establish. T. & P. Ry. 
Co. V. Cox, 145 U. S. 594, 12 Sup. Ct. 905, 36 h. Ed. 829. 

We are of the opinion that the assignment of error, based upon an 
instructed verdict, should be sustained. It follows that the judgment 
must be reversed, and it is so ordered. 



RUGGLBS V. BUCKLBT et al. 

(Carcult Court of Appeals, Slxth Circuit. January 18, 1910.) 

No. 1,986. 

1. Paetnership (§ 83*) — Seevices— Compensation. 

In the absence of a spécial agreëment, a partner Is not entltled to com- 
pensation for his services for the finn in addlton to his share of the 
profits. 

[Ed. Note. — For other cases, see Partnership, Cent. I>lg. § 131; Dec. 
Dig. § 83.*] 

2. Pabtnbbship (§ 253*) — Dissolution— Pabtneeship Business— New Busi- 

ness— Compensation roB Services. . 

Where, after dissolution of a flrm, a partner windlng up the business 
enters into a new business and assumes obligations and risks not Im- 
posed on hlm by the partnership agreëment, and the new business is sue- 
cessful and the other partner or bis représentatives elect to share in the 

•For other cases see same toplo à S numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r ladexea 
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profits thereof, the partner conductlng the new business iinder the flrm 
name mlght properly be allowed compensation for bis services. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dig. § 550; Dec. 
Dig. § 253.*] 

8. Paetnebship (§ 253*) — Dissolution — Trust Pkopebtt — Management — 
Sebvices of Managing Pabtnek— Compensation. 

On dissolution of a partnersbip, it owned an undivided interest in cer- 
tain timber tracts, tbe tltles to which complainant beld In trust for the 
beneflt of tbe flrm and for other Investors, wbose interest was proportion- 
ate to the amount tbeir money bore to the whole amount of moiiey in- 
vested In the lands. On dissolution of the flrm, the trust lands did uot 
go to the receiver of the partnershlp, but Vere left under the control of 
complainant as trustée, who continued to manage and control such as had 
not been disposed of as before. Held, that he was not entitled to compen- 
sation for bis services in managing such trust lands from the assets of 
the flrm in addition to bis share of tbe profits. 

[Ed. Note. — For other cases, see Partnershlp, Cent Dig. $ 550; Dec. 
Dig. § 253.»] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Suit by Charles F. Ruggles against Edward Buckley and others. 
Judgment for défendants, and complainant appeals. Affirmed. 

Frank L,. Fowler, for appellant. 
Watts S. Humphrey, for appellees. 

Before LURTON and WARRINGTON, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALL, District Judge. This case was before this court at a 
former term. The conclusion reached then is reported in Ruggles 
V. Buckley et al., 158 Fed. 950, 86 C. C. A. 154. 

The only question we hâve for décision now is whether or not un- 
der the facts of this particular case a partner of a dissolved copart- 
nership is entitled to any compensation out of the partnershlp fund 
for services in respect to partnership assets, which were rendered by 
him from and after the date of the dissolution of the partnership. 

The facts that need be stated for présent purposes are that by in- 
terlocutory and final decrees of the Circuit Court of the United States 
for the Wéstëm District of Michigan, which were affirmed' by this 
court it was adjudged that Charles F. Ruggles and Edward Buckley, 
prior to December 12, 1903, were partners, which partnership was on 
the date last named dissolved and a receiver appointed; that at the 
date of the dissolution the partnership owned, among other things, 
an undivided interest in ^8,837 acres of timbered land located in the 
State of Minnesota, and 1,597.27 acres of land located in the state of 
Michigan; that the légal titles of ail of thèse lands were held by 
Charles F. Ruggles in trust for the benefit of the partnership of Rug- 
gles & Buckley, and other investors who are not parties to this cause, 
under a written agreement which authorized said Ruggles to manage, 
control, and dispose of said lands. (Thèse lands are hereinafter desig- 
nated "trust lands.") Thèse trust lands did not go into the custody 
or control of the receiver, but were left under the management and 

•For other cases see same toplc & § kombék In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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control of Ruggles, trustée, and he managed and controlled them 
after the dissolution of the partnership, just as before, and so con- 
tinues to manage and control such as hâve not been disposed of . 
While the title to the trust lands is vested in Ruggles, they belong to 
Ruggles & Buckley, Charles F. Ruggles, and other investors, and 
each owns such interest therein as the amount of money each has 
invested bears to the whole amount invested in thèse lands. 

The concrète case hère is: Complainant Ruggles applied to the 
Circuit Court for an order determining that he is entitled to reason- 
able compensation out of the partnership funds of Ruggles & Buckley 
for his services in respect to the management, control, and sale of 
thèse trust lands, rendered since the partnership was dissolved, De- 
cember 12, 1903. The application was denied by the court below, 
and he has appealed and assigned errors. 

The gênerai rule is well settled, and no contention was made with 
respect thereto at the hearing, that, "in the absence of spécial agree- 
ment, a partner is not entitled to compensation for his services for 
the partnership, but mvist be content with his share of the profits, if 
any." Mechem on Partnership, § 119 ; Godf rey v. White, 43 Mich. 
171, 5 N. W. 243 ; Cameron v. Francisco, 26 Ohio St. 190, 194. This 
rule clearly applies to cases wherein the partnership is a going con- 
cern with the partners ail alive and giving more or less of their time 
and labor to the partnership business. But where the partnership 
is dissolved by death of one of the partners, or by a decree of the 
court, as in this case, the rule is not so well settled. Indeed, there 
seems to be a diversity of décisions in relation thereto. After ail, the 
holding in any given case must at last turn upon the facts of that par- 
ticular case. Thayer v. Badger, 171 Mass. 279, 50 N. E. 541 ; Schenkl 
V. Dana, 118 Mass. 236. 

We are inclined to hold that the greater weight of authority sus- 
tains the proposition that, in cases wherein the partnership is dissolved 
by death of one of the partners or by opération of law, the partner who 
winds up the business would not be entitled to compensation in the 
absence of an agreement to that effect. Where such partner so wind- 
ing up the partnership business enters into new business and assumes 
obligations and risks not imposed upon him by the partnership agree- 
ment, and such new business is successful, and the other partner, or, 
if he be dead, his représentatives, elect to share in the profits of the 
new business, the partner so conducting such new business under the 
partnership name might properly be allowed compensation for his 
services. Condon v. Callahan, 115 Tenn. 285, 89 S. W. 400, 1 L. R. 
A. (N. S.) 643, 112 Am. St. Rep. 833, and authorities there cited ; 
Maynard v. Richards, 166 111. 466, 46 N. E. 1138, 57 Am. St. Rep. 
145; Griggs v. Clark, 23 Cal. 427; Dunlap v. Watson, 124 Mass. 
305, 306; Zell's Appeal, 126 Pa. 329, 17 Atl. 647; Cameron v. Fran- 
cisco, supra; Shelton v. Knight, 68 Ala. 598, 600; Necker v. Harvey, 
49 Mich. 521, 14 N. W. 503. 

But this case does not fall within the exception. Complainant Rug- 
gles has entered into no new business. He has assumed no obliga- 
tion other than those self-imposed by the written agreement, nor has 
he assumed any new liability, nor is he using the partnership funds in 
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any new venture. He has only rendered the services he stîpulated to 
render while the partnership existcd, and that which he réquested to 
be permitted to continue and agreed to continue at the time the re- 
ceiver was appointed. 

He was empowered to manage, control, and sell this trust property 
at such time and in such quantities as his judigment approved. He is 
leaving the partnership investment just where it was until he sees fit 
to close it up by the sale of the lands and distribute the funds in ac- 
cordance with the trust agreement. He has it in his power, so long 
as he does not abuse his trust, to terminate or continue the business, 
and, if he has seen proper to continue this business for years, he should 
not complain that he is receiving no compensation for his service other 
than his part of the profits, if any, just as is provided for in the trust 
agreement. Not only so, but there are others besides Buckley inter- 
ested in thèse trust lands, and share in the benefit of Ruggles' labor. 

Should a court of equity, in a case like this, decree that Ruggles, the 
trustée, should be compensated for his service out of the fund alone 
of Ruggles & Buckley, and thug charge half of this expense to Buck- 
ley, while ail others interested in this enterprise go free from contrib- 
uting their just share of such charge? This would be to place the 
burden of half of Ruggles' compensation on Buckley without any rea- 
son for so doing other than the fact that he is a partner with Ruggles 
in this business. 

It is insisted that such a course would be Justifiable, because the re- 
ceiver, having in charge ail the business of Ruggles & Buckley, ex- 
cept the trust lands, employed Buckley at a good salary to assist him 
in that work, and hence it should follow that, since Buckley received 
this compensation he, Ruggles, should be paid for his work as trustée 
in connection with the trust land business. We see no force in this 
insistence. The resuit to Ruggles is the same whether the receiver 
employed Buckley or some one else. Moreover, Buckley rendered thèse 
services under an express agreement for compensation, while Ruggles 
rendered his services without any such agreement, and without any 
expectation on the part of any of the persons in interest to allow him 
compensation. 

We find no error in the action of the court below in denying the 
application of the complainant for compensation and the same is af- 
firmed, with costs. 

Judge LURTON was a member of this court and was présent when 
this case was heard, and concurred in the conclusion reached, but 
before the opinion was prepared and announced he was appointed an 
Associate Justice of the Suprême Court of the United States. 
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GOODWIN V. CINCINNATI TRACTTION CO. 
(Circuit Court of Appeals, Slxth Circuit January 18, 19.10.) 

t OABBIEBS (§ 820*)— ASSAULT BT SeKVANT— SCOPB OF AUTHOBITY— QtTESTIOIl 

In an action for Injuries to a Street car passenger by belng aflsaulted by 
an Inspecter, évidence held to requlre submission to the jury of the ques- 
tion whether the Inspecter was actlng wlthin the gênerai scope of hls em- 
ployaient at the tlme of hls assault. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. f 320.* 
LlablUtles of carriers for Injuries from négligence or torts of servants, 
Bee notes to Texas & P. Ey. Co. t. Williams, 10 a C. A. 466 ; The Anchorla, 
27 C a A. 651.] 

2. TBIAL (5 139*)— DlBKCTION ov Veedict. , *r,„ 

A case cannot be properly withdravm from the jury because In the 
judgment of the court there Is a prépondérance of évidence In favor of 
the party asklng a peremptory instruction, unless, on a Burvey or the 
whole évidence, and giving effect to every Inference to be falrly drawn 
from It, the case Is for the party asklng the Instruction. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §S 332, 333, 33S-341; 
Dec. Dlg. § 139.*] 
S. Cabeiees (§ 283*)— INJTJEIES TO Thied Peksons— Assault bt Inspectob— 
Masteb's Liabilitt. 

The Uablllty of a carrier for injuries to a passenger from an assault com- 
mltted by an Inspecter depended on whether the Inspector at the tlme of 
the assault was actlng wlthln the scope of hls employment. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. { 1121 ; Dec. Dlg. 
I 283.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Action by Charles W. H. Goodwin against the Cincinnati Traction 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed and remanded. 

Orris P. Cobb and Oliver G. Bailey, for plaintiflf in error. 

Joseph Wilby, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and McCALL, 
District Judge. 

McCALL, District Judge. The plaintifï, Charles Goodwin, brought 
this suit, against the défendant, the Cincinnati Traction Company, to 
recover damages for injuries inflicted on him while a passenger on 
defendant's street railway by one of defendant's servants.. At the 
conclusion of ail the testimony, upon motion of defendant's counsel, 
the court below directed a nonsuit, and taxed the costs against the 
plaintifï. The plaintifï duly excepted to the action of the court, and 
bas prosecuted a writ of error to this court. 

Eleven errors are assigned. At the hearing thèse were condensed 
and presented under three gênerai heads. 

The fîrst assigned error, and the only one we deem it necessary to 
consider is : 

*Fer oUier eues aee same topic & i nvubsb In Dec. & Am. Diga. 1907 to date, & Rep'r ladexu 
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"That on the merlts the court erred In sustalning elther a motion to direct 
a verdict or a motion ^for a iionsuit op the ground that the défendant was not 
liable for the assault by the Inspector." 

From the testimony it appears that in the early .morning of April 
17, 1907, thé plaintiff entèred one of the defeiidant's street cars at 
Forest and Harris avenues to be transported to his place of work, at 
or near Central avenue and Fourth street, Cincinnati, Ohio. After 
paying his f are to the conductor, he applied for, and was given, a 
transfer ticket to enable him, when the car arrived at Fifth and Vine 
streets, to transfer to an East End car which would carry him to or 
near his destination. The car that plaintifï boarded was crowded with 
passengers, and when it had reached a point known as Peeble's cor- 
ner, at the intersection of McMillan and Gilbert avenues, they were 
informed by one Bresnan, an inspector of the défendant company, that 
thât car would not go to the city, but would be turned back to Nor- 
wood, and he directed them to leave it at that point and take another 
car, which would carry them to the city. Bresnan, the inspector, di- 
rected the passengers, amongst them the plaintiff, to go to Sardino 
corner, some 50 or 60 feet from the car, and wait there, and he would 
see that they were taken to their destination, 

While they were leaving the car, and going to the point indicated 
by Bresnan, where they were to catch the car on to the city, another 
inspector of the défendant company, Hess, by name, appeared upon 
the scène. The duty of thèse two inspectors was the same, which was, 
among other things, to direct the movements of the cars and passen- 
gers in such an emergency as this. After Inspector Hess appeared, 
both he and Bresnan were engaged in seein? that thèse passengers 
were transferred to the proper cars, and, in addition, Inspector Bres- 
nan was aiding in switching the Norwood car so as to send it back in 
the direction from which it came. After the plaintiff, Goodwin, had 
gone to or near the place indicated by Bresnan, where he was directed 
to await the car to which he was to be transferred, and while he was 
waiting for the car, Inspector Bresnan approached Goodwin from the 
rear and struck him two or three blows with a switch iron, weighing 
eight or nine pounds, and injured him. There is considérable conflict 
in the testimony as to what was said by the parties before and at the 
time of leaving the car. With that we are not, at présent, concerned. 

The défense is, as we understand it, that at the moment of the as- 
sault made by Inspector Bresnan he was not acting within the scope of 
hisemployment as an inspector, for the reason that he had directed the 
passengers where to go to make the transfer and had put them in the 
care of Hess, and was then engaged in switching the Norwood car, 
back toward Norwood, and at the moment of the assault the plaintiff 
Was under the care and direction of Inspector Hess ; and hence it is 
insisted that the company is not liable for the assault made by Bres- 
nan upon Goodwin. This was the view taken by the trial judge. In 
passing upon the motion of the défendant for a nonsuit, he said that: 

"At the time of the assault, Bresnan was not acting within the scope of his 
employment, and that the défendant Is not liable for his assault, although 
Bresnan personally may be so." 
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In allowing the motion, we think the learned trial judge erred. Un- 
der the testimony as set forth in the record, the case should hâve been 
submitted to the jury, under proper instructions by the court. 

Since the case is to be tried again, we refrain from expressing any 
opinion as to the weight of the évidence before us, but the court is of 
the opinion that the évidence is not so clear and convincing as that 
reasonable men, in the exercise of an honest and impartial judgment, 
can fairly draw but one conclusion from it, to wit, that at the time 
of the assault Inspector Bresnan was not acting within the gênerai 
scope of his employment. 

The rule is well settled in this circuit, and generally, to be that: 

"The jury should be permitted to return a verdict according to its own views 
of the facts, unless, upon a survey of the whole évidence, and glving effeet to 
every Inference to be fairly or reasonably drawn from It, the case Is palpably 
for the party aslsitig a peremptory instruction. On the other hand, a case can- 
not properly be withdravifn from the considération of the jury simply because, 
In the judgment of the court, there is a prépondérance of évidence in favor of 
the party asking a peremptory instruction." Standard Life & Accident Ins. Co. 
V. Thornton, 100 Fed. 582, 40 C. C. A. 564, 49 L. R. A. 116 ; Travelera' Ins. Co. 
V. Randolph, 78 Fed. 754, 24 C. C. A. 305 ; Mt. Adams & E. P. Inclined Ry. Co. 
V. Lowery, 74 Fed. 463, 20 C. C. A. 596 ; Minahan v. Grand Trunk W. Ry. Co., 
138 Fed. 37, 70 C. C. A. 463. 

There is compétent évidence tending to prove that Inspector Bres- 
nan not only directed the transfer, and pointed out the place where the 
passengers should wait for the cars, but that he remained for the 
purpose of identifying the passengers to the conductors on the cars 
to which they were to be transferred, and to see that they were taken 
to their destination, and was acting within the scope of his employ- 
ment at the time of the attack. 

Upon the other hand, there is compétent évidence tending to prove 
that Inspector Bresnan turned the passengers over to the care and 
direction of Inspector Hess and Bresnan remained only for the pur- 
pose of directing other cars, and, further, that the relation of Bresnan 
to the passengers so transferred as inspector had terminated, and 
that he was not acting within the scope of his employment at the time 
of the assault. Hère, then, under the rule above stated, is presented a 
case peculiarly for the jury. The liability or nonliability of the de- 
fendant turns upon the fact as to whether or not the inspector was 
acting within the scope of his employment wben he made the assault. 
How that fact is must be determined from the conflicting testimony, 
and this is the especial province of the jury. 

The judgment of the court is reversed, and the case is remanded 
for a new trial. 

Judge LURTON was a member of this court, and was présent when 
this case was heard, and concurred in the conclusion reached, but 
before the opinion was prepared and announced he was appointed an 
Associate Justice of the, Suprême Court of the United States. 
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In re ELKIND et al. 
(Circuit Court of Appeals, Second Circuit November 9, 1909.) 

No. 2. 

1. Bankbuptot (§ 407*) — Notice to Ceeditoes — Publication — Ekbobs — 

Names. 

In bankruptey proceedlngs by Max Elklnd and Boris Schwartz, the ad- 
vertisement of notice of the flrst meeting of creditors described tbem as 
"Max Elkurd and Boris Scbwartz." Held, tliat such error was not ground 
for déniai of a discharge. 

EBd. Note. — For other cases, see Bankruptey, Dec. Dig. § 407.*] 

2. JuDGMENT (§ 658*) — Décision— Absence of OsnEB— Ees Judioata. 

Where no order was ever entered on the mémorandum of a District 
Jndge denylng a bankrupt's discharge In prior proceedlngs, the décision 
was not res judlcata. 

[Ed. Note. — Por other cases, see Judgment, Cent. DIg. S 1169 ; Dec. Dig. 
§ 658.*] 

8. Bankbuptct (§ 455*) — Denial of Dischakge— Oedee— Entey— Appeal. 

Where petitloners were adjudlcated bankrupts September 9, 1904, and 
applied for their discharge June 7th foUowIng, whlch application was 
djsmissed for a technical error September 13, 1905, but no order was en- 
tered on the judge's mémorandum, and new proceedlngs were Instituted, 
In whlch the former denlal was pleaded as res judlcata, the bankrupts 
were still entitled to bave an order entered on the prior décision and ap- 
peal therefrom, as provlded-by Bankr. Act July 1, 1898, c. 541, § 25, 30 
Stat. 553 (U. S. Comp. St 1901, p. 3432). 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 916; Dec. 
Dlg. § 455.* 

Appeal and revlew In bankruptey cases, see note to In re Eggert, 43 C. 
a A. 9.J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Max Elkind and another, bankrupts. From an 
order denying the bankrupts' application for a discharge, they appeal. 
Appeal cetained for further proceedings. 

Henry Kuntz (Marshall S. Hagar, of counsel), for appellants. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of the 
District Court denying the petitioners a discharge in bankruptey. 
May 13, 1907, certain of their creditors objected to their discharge 
on the ground that they had been adjudicated bankrupts in an invol- 
untary proceeding involving the same indebtedness, in 1904, and had 
been denied a discharge, making the subject res adjudicata. The Dis- 
trict Judge, stating that the objecting creditors were no longer parties 
in interest, said in his mémorandum, among other things : 

"It cannot be doubted that the fallure to apply tlmely for a diseharge In the 
earller proceeding rendered the question of the rlght of the bankrupts to a 
discharge from their debts then scheduled res adjudicata. Kuntz v. Young, 

12 Am. Bankr. Hep. 505, 131 Ped. 719, 65 C. C. A. 477; In re Welntraub (D. C.) 

13 Am. Bankr. Eep. 711, 133 Fed. 1000. Whatever may be the effect of cir- 
cumstances such as thèse upon the debts Incurred after the flling of the flrst 

*For other caaes see same topic & i numbek In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexei 
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pétition and duly schednled In tlie second proceeding, there can be no doubt 
that thèse bankrupts are not entltled to, and the court bas no power to grant 
them, a discharge from the debts thelr llabillty under whlch became flxed by 
thelr own fallure to apply for or procure a discharge In the flrst bankruptcy 
matter, and this présent pétition is accordlngly denled upon the court's own 
motion." 

The record shows that a pétition in involuntary bankruptcy was 
filed against thèse same petitioners, Max Elkind and Boris Schwartz, 
copartners, in August, 1904; that they were adjudicated bankrupts 
September 9, 1904; that they applied for their discharge June 7, 
1905, which application was dismissed for technical error, September 
13, 1905'. It will accordingly be seen that the bankrupts did apply 
timely for their discharge, and were denied it after a year had expired 
from their adjudication, which was too late under section 14 of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3427]) to file another application. The technical error, 
because of which their application was denied, was the fact that the 
advertisement printed in the New York Times of the first meeting 
of creditors described the bankrupts as "Max Elkurd and Boris 
Schwartz," instead of "Max Elkind and Boris Schwartz." We cannot 
believe that any creditor of Elkind & Schwartz could hâve been mis- 
led by this particular error in the advertisement. At ail events, the 
error was not made by the bankrupts, and they should not be denied 
a discharge to which they would otherwise be entitled because of it. 
A main purpose of the bankruptcy law was to aflford honest bankrupts 
a discharge from their debts. Such right is to be jealously protected. 
We discover nothing in the act Connecting the right to a discharge 
with the first meeting of creditors in such a manner that any irregu- 
larity in calling the meeting shall préjudice the right to a discharge. 

An examination of the record in the earlier proceeding shows that 
tio order was ever entered upon the mémorandum of the District 
Judge, so that the question is not res adjudicata. 33 Cyc. 1227. The 
bankrupts, upon the entry of an order, may still appeal from it under 
section 25 of the bankruptcy act, and this we think the orderly pro- 
cédure. 

Accordingly we will not dispose of this appeal for 30 days, in ordier 
to give them an opportunity to take an appeal in the earlier proceed- 
ing, if they are so advised. 



In re HETTLING. 
(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 74. 
Bankbttptct (§ 143*) — Pbopeett Vesting in Trustée— Life Insurance Pol- 

ICT. 

A pollcy of Insurance on the life of a bankrupt, payable to bis wife if 
she survives hlm, otherwise to bis estate or any designated beneflclary, 
and whlch, while havlng no cash surrender value, gives him the right to 
change the beneflclary at any time and the privilège of several options If 

•For other cases see same toplc & i numbeb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe» 
1T5 F.— 5 
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te llves beyond a stated term, amoug whlch are to reçoive îts then value 
lu cash or pald-up Insurance, Is property of the bankrupt which passes 
to hls trustée. 
[Eu, Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Clamor H. F. Hettling, bankrupt. Pétition by 
James P. McNaboe, trustée, to revise an order of the District Court. 
Reversée. 

Charles J. Breck and James F. McNaboe, for petitioner. 
W. H. Good, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District. Court denying the application of the trustée for authority to 
sell the interest of the bankrupt's estate in a tontine or endowment 
policy of insurance in the New York Life Insurance Company, on 
his life, and to compel him to exécute an assignment of the said in- 
terest. The policy is dated December 14, 1898, for $1,000, payable 
to the bankrupt's wife if she survive him, otherwise to his estate, 
or to such other beneficiary as he may designate, in considération of 
the payment of an annual premium of $39.30 in advance for 20 
years. It provides that» after having been in force 3 years, if any 
subséquent premium is not paid, the company will, if it is surrendered 
within 6 months thereafter, issue in its place a policy of paid-up 
insurance for $500, or if not surrendered the insurance will be ex- 
tended for $1,000 payable if the insured die within the terni of 17 
years and 4 months. 

The policy has no cash surrender value, but the insured is given 
the power to change the berieficiary at any time. If he survive his 
wife the policy is payable, not to her, but to his estate; and, if he livé 
beyond the term of 20 years, he; is given several options, some of 
which are: To receive any accumulated dividends in cash or the 
entire cash Value of the property, or to receive the entire cash value 
convertfd into an annual income fôr'life. Thèse are property rights, 
as pointed out in our décision in Re White (handed down herewith) 
174 Fed. 333, that pass to the trustée under section 70a(5) of the 
Bankruptcy Act (Act July 1,1898, c. 541, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3451]). We think the court should hâve granted the trus- 
tee's application to sell the bankrupt's interest in the policy. Whether 
a purchaser having no interest in the bankrupt's life would take 
anything affects, not the nature, but only the value, of the property. 

The order of the District Court is reversed. 

•For otiier cases see same'topio A i mviiIBbb In Dec. & Am. blgs. 1907 to date, & Rep'r Indezêi 
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GE50RGB A- OHL & CO., Inc., V. FALSTEOM & TORNQVIST CO., Inc. 
(Circuit Court of Appeals, Third Circuit November 27, 1909.) 

No. 12. 

1. Patents (§ 328*) — Infeingement— Beakk foe Cornice Machines. 

The White patent, No. 427,025, for a brake for cornice machines, nar- 
rowly construed and limited to a structure In which the brake blocli Is 
forced into contact by a cam, as it must be to escape anticipation, held 
not înf ringed. 

2. Patents (5 328*) — VALiniTY and Infeingement— Coenice MAciiiNEa. 

The Ohl patent, No. 679,031, for improvements in power presses for 
use In bendlng, corrugating, and pressing sheet métal, claims 11 and 17- 
21 are void for lack of Invention or indeflniteness. Claim 10 held valld, 
but not infringed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by George A. Ohl & Co., Incorporated, against the 
Falstrom & Tornqvist Company, Incorporated. Decree for défendant, 
and complainant appeals. Affirmed. 

For opinion below, see 166 Fed. 898. 

Hector T. Fenton, for appellant. 

Russell M. Everett, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. In the court below the complainant, 
the appellant hère, by its bill of complaint, sought a decree enjoining 
the défendant from manufacturing, selling, or using the improvements 
in brakes for cornice machines, described in the White patent, No. 
427,025, dated April 29, 1890, and the improvements in power presses, 
described in the Ohl patent. No. 679,031, dated July 23, 1901, which 
improvements, it was declared, were capable of conjoint use, and 
were in fact conjointly used by the défendant, in one and the same 
machiné. The complainant also prayed for an accounting of profits 
and damages resulting from the alleged infringement. The court 
held "that no infringement of either of the patents had been shown, 
and consequently a decree was entered dismissing the bill of com- 
plaint. 

We are satisfied that assuming the validity of the White patent, 
on which question we express no opinion, there was no adéquate 
proof of its infringement. The state of the prior art and its history 
in the Patent Office, where one of its two claims was canceled, shows, 
as Judge Cross explained in his opinion in the Circuit Court (166 
Fed. 898), that the distinguishing feature of the claim now remaining 
résides in the cam by which the brake-block is forced into contact 
with the friction wheel. The claim must be narrowly construed and 
is not entitled to any wide or very libéral application of the doctrine 
of equivalency of mechanical éléments. The brake-block of the de- 
fendant's device is forced into contact with the friction wheel by 
the use of a lever, and not a cam. To hold the lever and the cam 

•For otber cases see same topic & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mechanîcal équivalents would in our judgment defeat the White pat- 
ent altogether by reason of anticipations in the prior art. If the 
White patent was good at ail, it was good only because of the prés- 
ence of the cam. As the défendant has not used the cam, it has not 
infringed the patent. 

The Ohl patent has 21 claims. Claims 1 to 8 were withdrawn from 
our considération by the complainant at the argument. Claim 9 is 
not in suit. Claims 12 to 16 were not argued or relied on by the com- 
plainants. The only claims we hâve to consider, therefore, are claim 
10, for a combined clutch and brake mechanism; claim 11, for a 
combination including certain supplemental shaft bearings ; claims 17 
to 20, a group of claims having relation to a longitudinal movement 
of the spindle; and claim 21, for a combination having, as one of its 
éléments, a housing provided with openings through which the die or 
the work thereon may be removed. 

The improvements which the Ohl patent describes relate to certain 
parts of power-presses used in bending, corrugating, crimping, and 
pressing into différent shapes sheet métal and in working other ma- 
terials. The machine is heavy. At its base is an anvil or support 
provided with a groove in which is held the lower die. Above the 
lower die is a hammer to the lower part of which is attached by suit- 
able mechanism the upper die. By the rotary movements of the shaft 
the hammer, which is suspended from the shaft and is operated ver- 
tically up and down by eccentrics on the shaft, is forced with its die 
down upon the métal lying on the lower die. The upward rebound of 
the hammer resulting from the impact would tend to displace or bend 
the shaft uniess it were properly guarded. In addition to the full 
bearings in which the shaft rotâtes there are provided, as guards to 
aid in preventing the displacement or bending of the shaft, half- 
bearings which dépend from the heavy top-piece of the machine and 
fit over the upper half of the shaft, not in any wise supporting the 
shaft, as do the full bearings, but serving only, as the spécification 
of the patent says, to "take up any upward force, whereby the bear- 
ings [that is, the full bearings] are relieved and will last much longer 
than would otherwise be the case"; thèse depending half-beawngs 
constitute the essential feature of claim 11, It is clear that the claim 
discloses no invention and that it is void. 

Claims 17 to 30 are conceded by the complainant to be substantiallj 
for the same thing. It has been observed above that to the lower part 
of the hammer is attached by suitable mechanism the upper die. Claims 
17 to 20 relate to a part of this mechanism. The die is held in its 
place by pairs of vises or clamps. Each pair of thèse vises is operated 
by a spindle running through both of its jaws and running also trans- 
versely through what is called a rib of the hammer. Each spindle 
is provided at one end with a right-hand screw thread actuating one 
jaw, and at the other with a left-hand scicw thread actuating the 
other jaw, of the pair of vises to which the spindle is attached. To 
the side of the hammer's rib is attached a plate which is fitted into an 
annular groove about the spindle. The width of the annular groove 
exceeds the thickness of the plate, and thereby a limited longitudinal 
movement is allowed to the spindle. This limited longitudinal move- 
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.ment is the essential feature of thèse four claims. It is said that by 
it the vises may be more perfectly adjusted to the inequalities in the 
recesses of the upper die at the points where the vises -grip the die. 
Each of the four claims speaks of the spindle as "having a hmited 
movement longitudinally in said bearing," or as "having a Hmited 
sliding movement longitudinally in said perforation," which means 
that it has a limited movement to and fro in the perforation in the 
hammer's rib. It may be that an improvement is hère suggested. But 
there is no intimation as to what différence there should be between 
the width of the annular groove and the thickness of the plate. We 
think the claims are so indefinite in this respect that they do not in- 
form one skilled in the art as to the manner in which this part of the 
mechanism should be constructed. Nor does the spécification aid the 
claims. Ail it says on the subject is that: 

"The width of each groove Is preferably slightly larger than the thickness 
of its respective holding dog or plate, whereby a sllght movement of the pin 
or spindle across the thickness of the rib may take place." 

If the claims are not invalid on the ground of the indefiniteness re- 
ferred to, still we are of the opinion that since the plate cannot in 
any event hâve a tight machine fit in the annular groove, as that 
would prevent the rotary movement of the spindle, there is no pat- 
entable novelty in making the fit loose enough to give the limited longi- 
tudinal movement mentioned in the claims. 

Claim 21 has as its essential feature openings in the framework or 
housings of the press through which the die or the work thereon may 
be removed. In the absence of such openings, the métal, after it has 
been pressed into the desired shape, must be removed from the dies 
either at the front or the back of the press. The addition of the open- 
ings at the ends of the press enables one to slip the work from the 
die through the openings where it is desired to pursue that method. 
There is no patentable novelty in such a provision. 

The last claim to be considered is the tenth. It is for a combined 
clutch and brake mechanism. The complainant insists that it is an 
improvement upon the White patent. We are disposed to think it 
is. But we do not think the combined clutch and brake mechanism of 
the défendant is the same as that of the complainant. We hâve al- 
ready seen that the essential feature of the combined clutch and brake 
mechanism of the White patent was the cam, which the défendant 
does not use. The same cam is in the combined clutch and brake 
mechanism of the Ohl patent. There are other différences between the 
Ohl device and the defendant's device which cannot be easily de- 
scribed without reproducing the intricate fierures of the Ohl patent. 
We think it unnecessary to reproduce them since the complainant con- 
cèdes that there are such différences, but contends that they exist only 
by reason of the substitution of équivalents for certain of the éléments 
of the Ohl combination. We are of the opinion that the différences 
cannot be thus explained. A patent for a mechanical combination is 
not infringed except by a device containing ail the éléments of that 
combination. The éléments of the infringing device must be the very 
éléments of the patented combination or clear mechanical équivalents 
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thereof. Progress in the inventive arts cannot be impeded by giving 
tô a patent for an intricate mechanical combination a construction 
that will deny to any one his right to make and use a combination es- 
sentially dijïerent from tiie patented combination, even though features 
of the new Combination may hâve been- suggested by the patented 
combination. Measured by this rule, we find the défendant does not 
•infringe claim 10 of the Ohl patent. 

The record shows, further, that two presses, known as the "Wester- 
gren 13-f oot press" and the "Westergren 10-f oot press," were made 
and used more than two years before the application for the Ohl 
patent wàs filed. It is contended by the défendant that thèse presses 
fully anticipâted the Ohl patent. This point is so fuUy, cleariy, and 
fairly discussed by Judge Cross in his opinion in the court below that 
we need add nqthing to what he has said on that branch of the case. 
We concur with him in the opinion that wherein the defendant's press 
differs from the Westergren presses it does not infringe the White 
patent or the Ohl patent. 

Our conclusion, therefore, is that the decree of the Circuit Court 
should bè affirmed, with costs; and it is so ordered. 



JOHNS-PBATT CO. v. SAGHS CO. et al. 
(Circuit Court of Appeals, Second Circuit. December 14, 1909.) 

No. 73. 

1. Patents (§ 287*) — Infeinsement— Cobpobatiosts — Stockholders — Peb- 

SONAL LlABILITT. 

Stocbholders of a corporation all€?ed to hâve Infringed a patent are not 
llable in the absence of proof of individual acts of Infrlngement. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 459 ; Dec. Dlg. | 
287.*] 

2. Patents (§ 129*)— Infbingement— Priob Abt. 

In a suit for Infrlngement brought by the assignée of the patentée 
agalnst the patentée and a çompany he has created and controlled to ex- 
ploit the same appllanee, an Inquiry into the prior art to ascertain the 
vall'dity of the patent assignéd will not be undertaken ; the patentée and 
his corporation belng estopped to urge the invalidity of the patent as 
■ against his assignée. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 1821^-186; Dec. 
Dlg. § 129.*] 

8. Patents (§ 328*)— Electeic Safety Fuse— Infringement. 

The Sachs patent. No. 660,341, for an electrlc safety fuse, construed, 
and fteld infringed. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Bill by the Johns-Pratt Company against the Sachs Company and 
others to restrain the alleged infringement of letters patent, No. 660,- 
341, issued October 23, 1900, to Joseph Sachs for improvement in 
electric safety fuse. From a decree dismissing the bill (168 Fed. 311), 

•For other cases see same toplo & § ntjmber in Dec. &'Atn. Digs. 1907 to date, & Rep'r Indexe» 
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complainant appeals. Affirmed as to défendant Hart and Parker, and 
reversed as to défendant Sachs and the Sachs Company. 

Edmund Wetmore and Oscar W. Jeffery, for appellant. 

John P. Bartlett and Henry B. Browndi, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The défendants Hart and Parker are 
stockholders and directors in the défendant company, but our attention 
has been called to no act of theirs which would warrant a finding that 
either of them has individually infringed the patent. The dismissal 
of the bill as to them need net be further considered. The défendant 
Joseph Sachs is the patentée. He assigned the patent to complainant 
and subsequently organized the Sachs Company, of which he is a 
large stockholder and the moving spirit. We understand it is not dis- 
puted that Sachs and the company are therefore estopped from ques- 
tioning the validity of the patent, a circumstance which simplifies the 
issues before us. 

The keynote of Sachs' invention is repeated over and over again in 
the spécifications and emphasized in every claim except the sixth (into 
which, however, it may fairly be read by construction). There seems 
to us to be no doubt as to what it was that Sachs thought he had dis- 
covered, what he said he had discovered, what he claimed to be his 
invention, and what the Patent Office allowed him. There is no vari- 
ance between the extended description of his invention in the spécifi- 
cations and the condensed epitome of it in the claims. If the prior 
state of the art were such that his assertions of novelty were fallacious 
there would be no real invention disclosed, his claims would be unwar- 
ranted and his patent void. But in a suit for infringment, brought by 
the person to whom the patentée sold the patpnt at its face value, 
against him and the company hë has created and controls, an inquiry 
into the prior art for such purpose is not to be undertaken. This 
principle is too well settled to require citations. As to the rest of the 
world the pateht may be void, but the assignor is estopped from urging 
that défense against his assignée. Sachs has testified at great length 
as to the development of his ideas and what he intended to express 
in his application for the patent, but such testimony is not persuasive 
when given by a patentée in dérogation of his patent against the per- 
son to whom he has assigned it. . 

The spécification states thât: 

"Safety-fuses hâve usually been heretofote Inclosed in a tubular case and 
surrounded with a fllling of non-conducting material. Thèse fuses hâve con- 
sisted of a wire which when fused by an exeess current was inaintained in 
place in a melted state by the surrounding fllling material and the fused uietal 
still served to carry the cùrrent for a period" (a defeet known as hanging) 
"untll the same gradually became dlspersed in the interstices of the fiiliug 
and the circuit broken. The fuse-vplres used In such fuses hâve been of 
lead or lead-tin alloy, and since this métal has a low conduetivity a very 
large section of métal was used for tlie fusè-wires to carry the current, and 
this large section when fused was difflcult tn disperse in the fllling material. 
This hanging of the fuse-wire in a melted state made such fuses inaccurate 
as to thelr carrylng Capaeity. 1 bave discovered tnat the nonarching quafi- 
ties or action of a fuse dépends upon the disposition, character and amouut 



72 



175 FEDERAL REPORTES. 



of the métal and that for this purpose a fuse-strlp having a relatlvely small 
quantity of métal wlll glve the best résulta. I hâve also discovered that the 
best résulta are obtained from the use of a métal vvhlch when melted or fused 
rapidly oxidizes even If the melting-point of the métal Is not comparatlvely 
low. 

"My Invention relates to a safety-fuse of a métal made thin and fine and 
disposed through an appréciable area of the tube section, and the same 
preferably conslsts of a flat thin strip held between terminais having a better 
conductlvity than the fuse itself, sald strlp being preferably of a rapidly- 
oxidizlng métal." [Référence to the dravrings shows the strlp to hâve an 
extended area longitudinally betv?een the "terminais of better conductlvity," 
an arrangement adapted to correct the defeot of arclng, when the metalllc 
vapors resulting from the fusion tend to afEord a conductive path for the 
current.] "A fuse of this eharacter placed in a tubular case and surrounded 
wlth a non-conducting fllllng and fused by an excess current will not only 
rapidly oxldize, but become quickly dlstributed in the Interstices of the 
fllllng material. Where the surrounding material combines wlth the fused 
wlre" [a verbal error, the strip of the patent Is intended] "the combination is 
more readily accomplished because of the greater surface of material ex- 
posed in the fuse-wire" [a similar error] "and in contact wlth the surrounding 
material. I hâve found that zinc or an alloy of zinc is best suited to my 
purpose and that the thinner and flner the métal and the greater the spread 
thereof the better. Where the non-conductlng fllllng material is of a ehar- 
acter to combine wlth the fuse-strip when melted, the thin strip of increased 
meltlng-point is an advantage. The thin flne strlp of métal is dlstributed 
through a larger section of the Inclosed fllllng and thus on disruption more 
readily dispersed through the interstices of the fllllng than if the strlp were 
of compact sectional area." 

Two only of the drawings need be reproduced hère. 




The tubular inclosing case, a, is preferably inade with métal end, a\ 
connected thereto, and the case is provided with a non-conducting fill- 
ing, b. The fusible strip is c, having terminais, d, of better conductlv- 
ity than the fusible strip ; e e are the extemal terminais or connections. 
The spécification proceeds : 

"The strip, c, is of very thin fiât métal, occupylng considérable area across 
the case, and in the same there is a relatively small quantlty of métal, and 
the métal is preferably one that rapidly oxidizes. This I prêter to be a strip 
of zinc or an alloy of zinc, the terminais, d, connected therewlth, being of 
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greater slze and better conductlvlty and of course being far distant from one 
another wlthin the case that when the strlp, c, Is fused and disperses In 
the interstices of the filling said terminais are too far apart fOjT the passage 
of any current or spark or for ttie existence of any arcing condition. If 
thls tbln strip is melted by an excess current instead of remalning in place 
In the filling, as would a wire of compact section, it is dispersed quickly in 
the interstices of the flUing upon elther side of the thln strip, so that the 
circuit is broken immediately. I am enabled to accomplish the same resuit 
by using the îotïa of strip shown in Fig. 3 where the terminais, d', are Intégral 
and of the same materlal, but wider than the central strlp, c', and in whlch 
of course the action of the excess current would be to destroy the narrow 
central strlp, c", before meltlng the ends, d'. * * * As hereinbefore stated 
I do not only prefer to make fuse-strip of thin métal of an extended area, 
but to make the same of such métal, as zinc or an alloy of zinc, that rapldly 
oxidlzes when fused, and I may use in connection with thèse fuse-strips a 
filling materlal of a character to combine witlî the fuse-strip when melted; 
but I do not llmit myself to this form of filling." 

The first part of this last sentence is awkwardly expressed. It may 
mean merely that the inventer préfets the form of strip shown in Fig. 
1, with extended area throughout its entire length, to the form shown 
in Fig. 3. * It may mean merely that he préfets to use tapidly oxidiz- 
ing métal. It cettainly cannot mean that a "fuse-sttip of thin métal 
of an extended area" is metely a ptefetted fotm, because the spécifica- 
tions and claims cleatly show that such a form — in propet combina- 
tion with other éléments — is the gist of the alleged invention. 

The claims are : 

"(1) A safety-fuse comprislng a case and a filling of non-conducting ma- 
terlal and fuse-strip therein of thln flat métal of extended area, substantially 
as and for the purposes set forth. 

"(2) The comblnation in a safety-fuse with a tubular case and a non- 
conducting filling material, of end terminais wlthin the case of relatively 
ample conductivity, and a fuse-strip of thin flat métal of extended area con- 
nected to and between the sald terminais, substantially as and for the 
purposes set forth. 

"(3) The comblnation in a safety-fuse with a tubular case and a non-con- 
ducting filling material, of end terminais within the case of relatively large 
area and ample conductlvlty, and a fuse-strip of thin flat métal of extended 
area connected to and extendlng betw«en the said terminais, métal ends to 
the case and through whlch the terminais pass and external terminais or con- 
nections outside of the said ends and connected to the inner terminais, sub- 
stantially as and for the purposes. 

"(4) The combination in a safety-fuse with a tubular case and a filling of 
non-conductlng material, of a fuse and terminais within and extending through 
the case, the fuse belng of thin flat métal of extended area with the ends 
thereof wider than the central portion, substantially as and for the purposes 
set forth. 

"(5) A safety-fuse comprislng a case and a fllling of a non-conductlng ma- 
terial and a single flat fuse-strip therein, of thin métal of extended area 
and maximum contact with the fllling material and terminais at the ends 
of the fuse-strip and case, substantially as set forth. 

"(6) The combination in a safety-fuse with a tubular case and ends for 
closlng the same and a non-eonducting filling within the same, of a thin fine 
fuse in a flat plane consisting of a rapidly-oxldizing métal and terminais of 
relatively better conductivity connected to the respective ends of the flat fuse 
at the ends of the case, substantially -as and for the purposes set forth." 

From the above quotations it will be seen that certain featutes of 
the patentee's fuse ate pteferential only. A "tapidly-oxidizing métal" 
is ptefetted. The suttounding non-conducting matetial may be one 
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which "combines with the fûsed wire," but the inventor dôes not lîmit 
himself to that form of filling. He also prefers "terminais having a 
better conductivity than the fuse itself." Eliminating thèse preferen- 
tials, it îs manifest that the novelty which the patentée sought to se- 
cure consisted in making the fuse-strip of thin flat métal of extended 
area instead of a wire or other strip having a compact sectional area: 
the object being to increase the surface of the métal with which the 
filling is in contact, so as to insure its immédiate dispersion, when 
f used, in the filling material. The différence between such a strip thus 
brought in contact over an extended surface and wires and strips of 
compact cross-sections which were found in the earlier art was em- 
phasized in correspondence with the examiner, who allowed the claims 
after requiring the applicant to withdraw an alternative form in which 
the fuse-strip consisted of a séries of slender wire-like strands, the 
members of which were parallel with one another forming a flat séries. 
The examiner evidently considered that form not patentably différent 
from the wires of the prior art, and pointed out that the filling could 
not with such a structure be brought in contact with the' métal over 
an extended area. 

We do not find it necessary in this suit to search the prior art to see 
if it discloses the existence of a thin flat métal fuse-strip of extended 
area in contact over its surface with rion-conducting filling, because, 
if such a structure were shown to be old,'there would be no patentable 
novelty in the device described in the spécifications and passed by 
the Patent Office, and the patent would be void for lack of invention. 
The défendant Sachs and the company which he organized and con- 
trols cannot be heard to sustain such a défense against the assignée 
to whom he sold his patent. 

It is apparent upon mère inspection that the fuse-strips of défend- 
ant are flat thin strips of extended area, and not wires or strips of 
compact sectional area, and they contact over their entire surface 
with the filling material. Various tests were made-by both sides and 
the results described by the experimenters at considérable length. 
Without discussing this testimony, we may say that we are satisfied 
that flat strips of the size made by défendant, with a thickness of 
.018 on an inch for the larger ones and .009 of an inch for the smaller 
ones and without perforations, do, under overload, achieve the results 
contemplated in the patent. But it seems to be the expérience of both 
sides that still better results are obtained by making a perforation at 
the center of the strip and the fuses marketed by both are thus per- 
forated. This reduces the cross-section of the métal, and insures 
quicker disruption at the placé where such réduction is found. This is 
cailed "calibration" — the caliber of the strip is made smaller. That, 
however, is an old and well-known expédient for improving the dis- 
rupting action of fuse-strips whether thick or thin. It is shown in the 
Perkins patent where part of the métal of the thick fuse-strip is re- 
moved by cutting a notch in one side of the strip at its center. Whether 
a single notch is eut out on one side or two notches exactly opposite 
each other, or a pièce is eut out of the middle is immaterial, the caliber 
is reduced by équivalent means. We do not think it important that 
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the device of the patent has been rendered more efficient by the use 
of a supernumerary device old in the art, so long as the fuse-strip tp 
which such supernumerary device is appHed is the fuse-strip describçd 
and claimed in the patent. 

The detree is affirmed as to Hart and Barker, with costs, and re- 
versed as to Sachs and the company, with costs, and cause remandedj 
with instructions to enter a decree in the usuai f orm against them with 
costs. 



BRADLBY v. METAL STAMPING CO. 

(Circuit Court of Appeals, Second Circuit. December 7, 1909.) 

No. 69. 

Patents (§ 328*)— Invention— Tjiill Cotjplinq. 

The Bradley patent, No. 009,928, for a thlll coupUng havlng a leather 
packing between the spherical knuckle and the inclosing draft eye, in view 
of the prlor art, is vold for lack of Invention. 

Appeal f rom the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by Christopher C. Bradley against the Métal Stamp- 
ing Company. From an order granting a preliminary injunction (166 
Fed. 327), défendant appeals. Reversed. 

W. A. Megrath, for appellant. 
H. P. Denison, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This patent has been twice before this 
court. Bradley v. Eccles, 136 Fed. 947, 61 C. C. A. 669, and Bradley 
V. Eccles, 139 Fed. 447, 71 C. C. A. 291, may be consulted for informa- 
tion as to the détails of the patent. The device covered by it is a pack- 
ing, generally of leather, which is înserted in a thill coupling so as to 
be interposed between the spherical interior of the draw eye and the 
knuckle which is inserted. We found the patent to be a very narrow 
one, which could be sustained only for the précise device shown, but 
also found that on the record then before us there was patentable 
novelty. The device thus sustained we described as : 

"A hard leather packing — molded before application Into such shape as will 
cover the knuckle completely — intégral, but with an open longitudinal joint 
which permits it to be sprung open so as to slip over the knuckle, whereupon It 
résumes its spherical shape." 

The f oUowing exCerpts from the prior opinions will indicate the 
character of the record then before us : 

"Some six years pirior to the patent In suit the same patentée had taken out 
one for a, thlll coupling the Iroo parts of which, Including the spherical knuckle 
on the thill fltting Into a slmilarly shaped recess in the draft eye, are sub- 
«tantlally the same as in the patent in suit. • * ♦ There could be no inven- 
tion merely in àpplying a washer between thèse métal parts. * * » The use 

•For other cases seé Bàme toplc & § nttmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



78 175 FEDERAL REPORTER. 

«f leather washers to relleve friction, prevent rattllng, secure even pressure, 
and avoia wear and tear between métal surfaces, bas been the common prop- 
erty, not only of mechanlcs, but also of ail persons possesslng ordlnary intelli- 
gence, for many générations. If the bearlng surfaces are square, or circular, 
or triangular — cylindrical, conleal, or spherlcal — ordlnary common sensé would 
suggest that the scrap of leather to be employed must be of such shape and slze 
as reasonably to conform thereto. If the surfaces are close together, the 
leather must be thln ; If far apart, It should be tlilcker. * • * If ail the 
patentée had done was to put a flat leather washer of suitable slze and shape 
between those parts, thls court would not hâve found Invention In such a con- 
trlvance, even though after It was forced Into place by the closlng of the draf t 
eye upon the spherlcal knuckle the leather assumed the shape shown In the 
patent. The patentée, however, went a step further. He testifled that 'after 
repeated expérimenta [he] devised a way for pressing up a leather paeking Into 
the form shown in the drawing,' 'provided with a longitudinal opening upon 
one slde' so that they 'are easily and readily replaced,' and one Is 'always sure 
of perfeet alignment.' The spécification states that the paeking is made of a 
flat pièce of hard oak leather and 'bent and molded by pressure to the re- 
quired spherlcal form, * * • so that this split paeking will retain its shape 
and can be sprnng over thé wrlst [spherlcal knuckle],' and 'twisting and wring- 
ing of the paeking In the draf t eye • * • is entirely avoided.' * • * The 
molded and intégral paeking of the patent appears, from the testimony of 
complalnant, to hâve prevented rattling to an extent not secured by other 
forms of paeking with whlch he experimented for flve years before he hit upon 
thls devlce ; and It bas commended Itself to the public, as large and Increasing 
sales Indicate. Défendant has Introduced no évidence on this braneh of the 
case, except the earlier patents." 

Two patents only were relied upon on the earlier appeals. The 
Temple patent, No. 279,043, June 5, 1883, showed the paeking — of raw- 
hide or other suitable flexible material — "but the metallic barrel over 
which it is slipped is cylindrical and the paeking does not cover its 
ends, the paeking is itself cylindrical and to any contact of parts 
caused by latéral or torsional twists it supplies no nonmetallic buffer." 

The other référence was a Canadian patent to Murray, September 
18, 1888. It shows a thill in the bifurcation of which there is a bail 
with cylindrical trunnions, which is inserted in a recess in the draft 
iron. Upon the top of this bail is located an inverted cup-shaped 
paeking, preferably of leather; in the bottom, under the bail, is laid 
a similar cup-shaped paeking. Of this patent we said in our earlier 
opinion : 

"It closely resembles the devtee of the Bradley patent, but Is not the same, 
sinee it is not intégral, and theref ore does not cover the bail as completely as 
the paeking of [Bradley's] patent; the two cups being separated from eaeh 
other by the width of the trunnions." 

In our later opinion we pointed eut the advantage of having the 
paeking in a single pièce molded out of leather hard enough to retain 
its shape, and which could be slipped over the spherlcal knuckle, 

The record now before us contains a much fuller showing of the 
prior art. It is unfortunate that such a présentation was not made 
when the patent was first considered. Two only of the new références 
need be discussed. The object of invention, as stated in the patent to 
Clapp and Van Patten (No. 179,682, July 11, 1876), is to— 

"produce a cushion to be Interposed between the divlded eye, which Is secured 
to the thill, and the boit, whleh Is rlgldly attached to the ears of the clip part 
»f the coupllng, whleh will effieetually prevent the eye from striklng against 
the ears of the clip part and thus cause rattling, and which can be easily placed 
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or remoyed and a new one replaced wlthout removtng the boit of the clip part ; 
and It consists In the cushlon having coUars or équivalent means for prevent- 
Ing the dlvlded eye from comlng In contact wlth the ears of the clip, and 
grooved [the context shows that the writer means 'spllt'] to enable it to be 
readily placed over or removed from the boit of the clip part wlthout removlng 
the latter." 



The drawings show this packing very clearly. 



rio.9» 




riQ.** 





J is a boit rigidly secured, by riveting or otherwise, to the ears, C, of 
the chp part. This boit is not to be withdrawn, but a divided draft eye 
is used, which îs slipped around the boit and fastened to the thill. 
When the thill is removed, one part of this divided eye- is released from 
the thill, and the eye drawn out from engagement with the boit. D 
and E, Fig. 2, represent the two parts of the divided eye. It will be 
understood that they are hinged together in the rear of the boit. The 
patentée says : 

"Between the divided eye, D, E, and the boit, J, of the clip part, we Inter- 
pose a cushlon of india rubber, or other elastlc or ylelding material. This Is 
made wlth a dépression, F, over which the divided eye, shaped Internally to 
fit the groove, is secured, shoulders, G, on the cushlon preventing it from 
coming in contact with the ears of the clip part. • * * In order to enable 
the cushlon to be readily placed over the boit, J, we provide It with a groove 
[he means "a slit"], K, ejttending from its cireumference to the aperture, L, 
which groove allows the cushlon to be spread open and over the boit, J, In 
placlng, removlng, or replaelng It. * * • The advantages possessed by our 
Invention are that the cushlon can be placed, removed, and replaced uiwn the 
boit, J, wlthout removlng the latter." 



JiV^Z 




The other patent now first presented to this court 
is one for a thill coupling granted to Elting, Oc- 
tober 2, 1883, No. 286,123. Fig. 7 sufficiently in- 
dicates the packing therein described. 

The spécification states that by means of an im- 
proved construction and arrangement of parts the 
absence of ail noise from rattling is secured. The 
packing — 

"projects far enough on each slde of the thill Iron, so as to prevent ail rattling 
by latéral motion upon surfaces which, in most couplings, are entlrely unpro- 
tected by packing." 

Thèse two patents show that in the art prior to Bradley there were 
disclosed features which, as that art was disclosed in the former rec* 
ord, were apparently absent. We find a molded packing so arranged 
as to cover every part of the engaging métal surfaces completely, so 
that whatever motion there may be, up or down, forward or back, to 
right or left, or torsional, métal can never run or strike against métal, 
Moreover, this packing device of the prior art was split, so that it 
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coiild be sprung open and spread over the surface it was desîgned to 
protect, without any liability to slip, to get out of place, to wrinkle or 
buckle. 

Had thesé patents been in the record when this patent was first con- 
sidered, we could not bave found patentable novelty in the spherical- 
shaped molded packing of Bradley. Now that they are hère, we must 
hold the patent void for lack of invention. 

Thé order is reversed. 



ZINN V. AUTO-STROI* SAFETY RAZÔR CO. 
(Circuit Court of Appeals, Second Circuit. December 7, 1909.) 

No. 93. 

PaTBNTS (S 3^)— INFEINGEMENT— SaFETY RaZOB. 

The Scheuber patent, No. 679,639, for a safety razor, as limited by the 
prlor art, held not Infrlnged. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suif in equity by Mary Zinn agaînst the Auto-Strop Safety Razor 
Company. Decree for défendant (lYO Fed., 197), and complainant ap- 
peals. Affirmed. 

Clifford E. Dunn, for appellant. 

T. F. Bourne (Walter D. Edmonds, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The art was a crowded one when 
.Scheuber entered it, afïording opportunity only for spécifie improve- 
ments on existing structures. The particular structu re which he under- 
took to improve was the Kampfe razor, in which the guard is rigid and 
the blade, pushed forward by a spring against lugs on the guard 
positions' îtself so as to hâve the "guard-line" at the proper place and 
thus enable the user to shave himself efficiently and safely. There 
would be no patentability in a mère reversai of functions,'accomplish- 
ing the same resuit by making the blade rigid and the guard adjust- 
able; nor in making both adjustable which is whàt Scheuber did. 
If the means disclosed for accomplishing such resuit were sufficiently 
nôvel and iri|:enious a patent covering such means might be valid, but 
it is not necessary to détermine that question to décide this case. It 
is sufficient to consider the means for efïecting adjustment which the 
patent discloses. 

The guard is spring-pressed rearwardly towards the guard-line and 
movement in that direction not being resisted and overcome, wi^l 
pass to the rear of that Une. While in that position the blade is in- 
serted and being spring-pressed forwardly towards the guard-line en- 
gages with> lugs on the guard and pushes the latter forward till proper 
adjustment is secured. As the spécifications express it: 

"The guard Shown Is what mày be called 'autoHiatlC or 'self-adjustlng,' or, 
In other words, the blade as It moves Into place wlU move or adjust the movar 
ble guard, so that the guard-line cornes to the proper position relative to the 
razor blade." 

*For other cases sée same topic & { nxtmbeb In Dec. & Am. Dig>. 1907 to date, & Rep'r Indexe* 
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Other expressions in the spécifications and in the daims indicate that 
the Circuit Court was not in errer wlien it held that the patent hm- 
îted the invention fo a hoîder wherein the blade acted to push the 
guard forward. In several of the daims are found the phrase "a 
blade-adjusted movable guard," "a blade-adjustable guard," "a guard 
adapted to be engaged by the blade to be moved or adjusted thereby," 
and "a hinged or movable guard set by the blade." Claims where 
broader language is used in référence to the action of the guard must 
of course be construed in conformity to the means for setting the 
guard which the spécifications disclose. 

The patentée states that the guard can be made movable otherwise 
than by sliding — as for example by swinging or hinging ; . and in Figs. 
7 and 8 he shows a spring hinge in the casing which will allow the 
guard and its supports to be swung oiï so as to open up the interior of 
the casing and thus give access to the interior for cleaning. But when 
the cleaning is done with, the guard swung back and the razor ready 
to be put to use, the guard is in position when it is again blade-ad- 
justable. Referring to the form shown in Figs. 7 and 8, the spécifica- 
tions say: 

*'A spring-hinge, h', arrangée! to normally swing or move the guard Inward 
[towards the guard-line and beyond it If not resisted], but the spring of which 
ylelds to allow the blade to move the guard more or less outwardly will au- 
tomatlcally afEect adjustment or proper relative position of the guard and 
blade." 

In defendant's device the blade does not move the guard more or 
less forward to effect adjustment ; it hàs no movement whatever for- 
ward or back being hinged on a rigid axle, and the guard therefore is 
not engaged by the blade to be moved or adjusted thereby. 

The decree is afïirmed, with costs. 



CONLEY y. KING BRIDGE CO. 
(Circuit Court, D. New Jersey. December 18, 1909.) 

1, Patents (§ 328*)— Infbingement— Guide for Punciiing Presses. 

The Conley and Conley patent. No. 701,544, for a guide for punchlng 
presses for punchlng holes in métal at variable predetermined distances, 
the purpose of the patented device being to secure accuraey in such spaelng 
by means of separately adjustable stops, in view of the prier art, must be 
given a narrow and strict construction to sustaln it, and be linnted to the 
précise combinatlon and éléments described. As eo construed, held not 
infringed. 

8. Patents (§ 328*) — Inpbingement^Gauge for Punching Presses. 

l'he Conley patent No. 735,469, for a gauge for punching presses, con- 
strued, and fteid not infringed by machines made In accordance with 
Clarke patents. Nos. 739,060 and 799,302. 

8. Patents (| 56*) — Anticipation— Analogods Arts. 

ïhere is such analogy In purpose and fnnction between a machine for 
punching paper and one for punching métal that the former may properly 
be considered in the metal-punchlng art. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. | 89; Dec. Dig. 
f 56.*] 

•For other cases see aame topic & % mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. Suit by Thomas Conley against the King Bridge Com- 
pany. On final hearing. Decree for défendant. 

ConnoIIy Bros, and James & Malcolm G. Buchanan, for complain- 
ant. 

Kline, Toiles & Goff and Albert Lynn Lawrence, for défendant. 

CROSS, District Judge. There are two patents set up in the bill of 
complaint, which are alleged to be susceptible of conjoint use, and te 
hâve been infringed by the défendant. The first. No. 701,544, dated 
■ June 3, 1902, for a guide for punching presses, was issued to Thomas 
Conley and John R. Conley. The second, No. 735,469, a gauge for 
punching machines, was issued August 4, 1903, to Thomas Conley. 
John R. Conley assigned ail of his interest in the first patent to the 
complainant November 2, 1907. The alleged infringing devices of the 
défendant are made in conformity with two patents; the first. No. 
739,060, issued September 15, 1903, to one Arthur Clarke, assigner to 
the complainant, for a spacing table, and the second, No. 799,303, 
issued September 12, 1905, to said Clarke, assigner to the complain- 
ant, likewise for a spacing table. The chief défenses set up are the 
invalidity of the complainant's patents and noninfringement. 

In the first of the complainant's patents the patentée, in referring to 
it, says : 

"This Invention has relation to punching presses of that dass known as 
'power punching presses,' and has for Its object the provision of means where- 
by a dupUcate number of articles may be speedily and accurately punched 
with but llttle, If any, danger of false punching, and wlthout the ald of skilled 
labor. Thls Invention consists In the provision of an attachment or ad:)unct 
for punching presses, and conslstlng of an adjustable guide or "stop, whlch can 
be set to guide and hold the métal to be operated upon by the punch, se that 
It wlll be punched at exact predetermlned Intervals, elther the same or différ- 
ent distances apart. This Invention further consists In the construction, com- 
blnation, and arrangement of parts more fuUy descrlbed herelnafter and spe- 
clfically pointed ont in the elalms. 

"In the présent and usual method of punching métal, where a number of 
dupllcate pièces are to be punched, elther a scale on the bed or anvU of the 
punch Is utlllzed to regulate the distance apart of the punehes, or else the 
work is laid ont by the use of a wooden pattern whlch has been previously 
bored with the requlsite number of holes In the deslred position, and having 
been clamped to the métal. The places for punching are marked by Indent- 
Ing the métal at each hole with a center punch. Both of thèse methods are 
Blow, inaccurate, and expensive, for the reason that the position of the métal 
under the punch must be regulated solely by the eye of a skllled mechanle, 
end even by the use of the utmost care exerclsed by the most skillful me- 
chanle few, if any, of the punched places wlll be exact dupllcates, thus requlr- 
Ing more or less hand-flnlshlng after they leave the punch before they can be 
used. It Is well known that In sueh work as bridge building, structural Iron 
work for buildings, etc., it is désirable and necessary to produce a large num- 
ber of pièces so accurately punched In dupllcate as to be fltted together by 
rivets, bolts, etc., wlthout any further work than what is done by the punch, 
and It is also well known that under the old method of punching thls exact 
duplication Is an Impossibllity. By the use of our Improvements It la not 
alone possible to punch any number of pièces that are exact dupllcates, but 
It Is Impossible wlthout readjustlng the guides to make a variation of even the 
fraction of an Inch in the location of the punehes." 

That patent contains four claims, ail of which are alleged to hâve 
been infringed by the défendant. They are as f oUows : 
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"1. The combination, with a punch or drill press, of a carriage, a reclpro- 
cating rod mounted on sald carriage, and a séries of separately-adjustable 
stops adapted to contact wlth sald rod and stop the carriage at predetermined 
points. 

"2. The combination, wlth a punch or drill press and a carriage for eonvey- 
ing métal into position to be operated on, of separately-adjustable stops for 
stopping and retalnlng sald carriage at predetermined points and means for 
causing the carriage to be engagea by and dlsengaged from said stops. 

"3. The combination, with a punch or drill press, of a carriage, means for 
holding work in position on said carriage, a séries of separately-adjustable 
stops, for stopping said carriage at predetermined points, and a manually-op- 
erable detent carried on the carriage and adapted to engage with said stops. 

"4. The combination, with a press and a movable carriage, of a guide for 
stopping said carriage, consisting of a rail or rod provlded wlth adjustable 
stops and adapted to stop the movement of the carriage at predetermined In- 
tervais." 

Upon inspection of the file wrapper of this patent, it appears that, 
as originally presented, it contained six claims, of which daim 6, now 
4, was allowed by the examiner, while the remaining five were rejected 
as defining nothing patentable over patents to James Morgan, No. 
167,461, for "an improvement in machines for punching boiler plates," 
and reissue to Morgan, No. 8,251, issued, respectively, September 7, 
1875, and May 28, 1878. The five rejected claims were thereupon ail 
amended. No. 4 as amended read as f ollows : 

"The combination wlth a press and a carriage for regulating the position 
of articles to be operated upon by the press of movable and Individually and 
independently adjustable stops for said carriage and a reciprocatlng rod 
mounted on said carriage and adapted to contact wlth said stops." 

And thereupon it was argued in behalf of the applicants that — 

"the stops are individually or Independently adjustable, and hence the carriage 
may be stopped at irregular Intervais." 

The examiner, however, rejected, not only claim 4 as amended, but 
ail of the other amended claims, whereupon they were canceled by the 
applicants, who inserted in lieu thereof the first three claims now ap- 
pearing in the patent. An examination of the Morgan patents shows 
that substantially the only improvement, made thereon by the patent 
under considération, was in the provision of separately adjustable 
stops which would stop the carriage at irregular predetermined points, 
and this was the purport of the argument made before the examiner 
in the Patent Office in behalf of the patentées when the application 
was under considération. In the Morgan patents the carriage was pro- 
vided with stops in the form of studs spaced upon and annexed to a 
lazy tongs, and, because they were ail thus annexed, any movement of 
the screw which adjusted the tongs necessarily moved ail of the stops, 
and hence they were not separately adjustable at variable intervais and 
independently, as are those of the patent in suit. 

The complainant's expert in his testimony, however, further dis- 
tinguishes the Morgan patent from the patent under considération, be- 
cause in opération the detent in the Morgan patent slips over the stops, 
while in the Conley and Conley patent it is brought directly ihto en- 
gagement with the stop. Very little importance, however, is to be 
attached to this distinction, because it is apparent that the movement of 
the carriage could, if desired, be readily reversed, as suggested in thé 
175 F.— 6 
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patent, each tipie the punçhing was effected. The Morgan patents are 
. in the direct art, and seem to suggest ail that the Conley and Conley 
patent shows, except possibly the separately adjustable stops, in which- 
respect the latter is CEipable of a more close and accurate adjustment. 
The Roberts British patent No. 11,607, of 1847, however, provided an 
automatic mechanism in combination with a punçhing press for punçh- 
ing holes in métal at variable predetermined distances. The drawings 
and spécifications of this patent are voluminous and complicated, but 
its considération has been rendered comparatively easy by means of 
an enlarged illustrative drawing by the defendant's expert of the parts 
necessary to be considered in this connection. Roberts in his patent 
says,: , , 

"The racks, 5 and 17 (see Fig. 4), are drawn with three teeth In the length 
of a foot, whlch will divide plates to a four-ineh pitch ; but It will be obvlous 
that for a différent plteh the racks must be thanged, and it may in some cases, 
such as when the pitch requlred Is not an aliquot part of a foot, be necessary 
to alter the distance between the studs, 23." 

The Perkins patent. No. 634,246, of 1899, in its essential features, 
except for the reverse direction of its feed, is almost a miniature of 
the patent under consideratioii. Complainant's counsel recognized its 
importance, provided it could properly be considered as in the prior 
art, which, however, was denied. As already intimated, it is, compara- 
tively speaking, a small machine, and is designed for punçhing sheets 
of pasteboard or paper. In speaking of it, defendant's expert says : 

"The Perkins device is provided with a punçhing apparatus, a earrlage, 
mounted upon rails and adapted to approach or recède from said punçhing de- 
vice, clampa for securing to the carriage sheets of materlal to be punched, 
stops which may be adjustably flxed In any désirable relation to each other, 
upon one of the rails, and adapted to gauge the feeding movement of the car- 
riage, and therefore the distances between the several séries of holes to be 
made by the punch in the sheet, and a spring boit mounted upon the carriage, 
projecting Into the path of the flxed stops, and adapted to engage them, and 
means for retracting said boit temporarily, or for retracting and locking it 
permanently, out of position to engage the stops." 

The main question is whether there is so little analogy between a 
machine for punçhing paper and one for' punçhing métal as to elimi- 
nate the former from being properly considered in the metal-punching 
art. The defendant's expert claims that the working of sheets of 
paper and sheets of métal are analogous, and in support of his opin- 
ion gives the f ollowing reasons : 

"Both materials are commonly treated or manufaetured In a plastic condi- 
tion between rolls; both are shaped or pressed between suitable dles; both 
are eut or trlmmed by similar cutting mechanism ; and, finally, the mechanism 
of the Péirkins patent and the one to Conley and Conley, designed, respectively, 
for treating paper and sheet métal, strike me as being unusuallj' similar, both 
In structure and opération." 

The défendant thereupon contends that the Conley and Conley 
patent, in view of the Perkins patent, shows simply a case of analo- 
gous or double use, and for that reason discloses nothing of a patent- 
able nature, and cites a large number of cases in support of its posi- 
tion, among them Busell Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 
■150, 34 h. Ed. 719, wherein a cutter for cutting the teeth of métal 
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gear wheels was held to anticipàte rotary cutters for treating the edges 
of boot and shoe soles, it appearing that there was no substantial dif- 
férence between the patent then under considération and a previous 
one for cutting meta! gear, "except in the configuration of their 
molded surface"; also United States Co. v. Sturtevant Co., 125 Fed. 
378, 60 C. C. A. 244, where the Circuit Court of Appeals for the First 
Circuit held a patent for cutting wood veneer to be anticipated by a 
machine for cutting leather board, and Wolfif v. Du Pont Co., 134 Fed. 
863, 67 C. C, A. 488, in which a process for expelling the solvent from 
smokeless gunpowder, was held to be anticipated by a similar process, 
described in an earlier patent, for expelling oils and spirit from india 
rubber. 

Independently, however, of the authoritieS cited, it would seem rea- 
sonable and natural that one desiring to provide a machine for ptmch- 
ing sheets of métal would consider machines adapted to punch other 
materials of a like form, since, if a machine were found which would 
punch one material, it could easily be adapted to punch any material 
capable of being punched, by simply increasing or diminishing its sizc 
and power as the case might require. There can be no doubt, there- 
fore, that if the Perkins patent had been considered as a part of the 
prior art, as I think it might hâve been, it would bave had the efïect of 
either entirely blocking the Conley and Conley application, or of nar- 
rowing and restricting its claims still further, and almost, if not quite, 
to the vanishing point. Indeed, the defetidant's expert, reading the 
claims of that patent upon the Perkins patent, linds the combination 
of the former fully anticipated by the latter. 

It is further contended, in behalf of the défendant, that the patent 
under considération bas been, in ail of its essential éléments, sub- 
stantially anticipated by what is known in the case as the King Bridge 
Company's spacing table, the Phœnix Iron Company's spacing table, 
and the Union Bridge Company's spacing table. Claim 4 of the patent 
in suit describes the mechanism of the King Bridge Company's spac- 
ing table, in that it is a punch or drill press in combination with a 
table having mounted thereon a moving carriage, and means for stop- 
ping the carriage, consisting of a rail or rod provided with separately- 
adjustable stops, adapted to contact with and stop the movement of 
the carriage at predetermined inrtervals. In the device in question the 
rail is perf orated, and adjustable stops are adapted to be and are placed 
in holes therein provided for them, which check the carriage, and the 
sheet métal to be punched attached thereto, at predetermined positions 
for punching. This machine was in use by défendant for several years 
prior to 1900. The Phœnix Iron Company's spacing table bas been 
in Use since 1893. It is also provided with stop pins, adapted to en- 
gage the holes of a master plate secured on the spacing table; such 
holes being arranged at any desired intervais. This machine is per- 
haps even more like that described in the complainant's patent than is 
that of the King Bridge Company. The Union Bridge Company's 
spacing table was in use from 1895 to 1897, when the works of the 
Company closed. This machine likewise bas the essential feature of 
the patent in suit, although the stops are of a différent kind and dif- 
ferently manipulated from those of the patent. 
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None of the patents or prior uses which hâve been referred to, how- 
ever, appear to be susceptible of so nice and accurate an adjustment of 
stops as is found in the patent under considération. Many other pat- 
ents in the prior art, some of them of equal pertinency with those 
above mentioned, appear in the record and hâve been discussed by 
counsel; but it seems unnecessary to consider them at length, since 
it is already manifest that the claims of the patent must be narrowly 
and strictly construed in order that the patent be upheld. The field 
upon which the patentées entered was narrow. The claims must be 
restricted to the précise combination and cléments illustrated and de- 
scribed; otherwise, the patent would not only be anticipated by other 
patents, but the défendant would be unable, under at least one of the 
claims, to use the machine which it successfully used for years prior 
to the issuance of this patent. The défendant uses a radically différent 
kind of stop, and in a combination which had been used by it and 
others for a long period prior to the patent in suit. It is impossible, 
in view of the claims rejected in the Patent Office and the révélations 
of the prior art, to construe any of the claims in controversy so broadly 
as to include the defendant's machine. The patent was allowed over 
Morgan solely because of the separate adjustability of the stops by 
means of which punching might be performed at irregular and pre- 
determined intervais. That was the only élément of the combination 
regarded as novel; but, as it appears by the record that separately- 
adjustable stops of a différent kind were old, the necessity arises of 
tying the défendant down to the particular construction shown and 
claimed. 

It is, however, not deemed necessary to pass upon the question of the 
validity of the complainant's patent under considération, since, with 
the claims construed as above stated, the défendant does not infringe. 
As already intimated, it bas manufactured, and is using in its business, 
a machine constructed in accordance with the Clarke patent. In this 
patent is found a movable carriage adapted to travel upon rails and 
provided with clamping mechanism for drawing the sheet métal un- 
der the punch, an angle bar secured to one of the rails extending 
longitudinally with the track, with a horizontal flange in which are 
bored several séries of holes to receive the stops. The stops shown by 
this patent are substantially the same as those shown in the King 
Bridge Company's and other spacing tables. They are, indeed, sepa- 
rately adjustable, but cannot be placed with that degree of accuracy 
which is possible in the Conley and Conley patent, according to which 
they can be placed at an infinité number of variable and irregular dis- 
tances, while those of the Clarke patent can only be placed where the 
holes hâve been bored. As the holes,, however, are placed in several 
rows, anrf the holes of each row staggered with référence to the holes 
of the other rows, the stops can be adjusted with some degree of ac- 
curacy, 

The second patent in suit is admittedly but an improvement of the 
first Conley and Conley patent. The patentée says: 

"That the object of the patented Invention Is to provide for a more accurate 
adjustment of the stops, and to prevent the same, when once adjusted, from 
being accidentally dlsplaced." 
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The second claim only is relied upon. It reads as follows : 

"The combination, wlth a press and a carrlage for movlng métal Into différ- 
ent positions wlth relations to the press, of stop-blocks havlng diagonal rlbs 
on thelr inner faces and a guide-rail upon which said stop-blocks are mounted, 
havlng diagonal grooves wlth which the rlbs of the stop-blocks engage." 

The principal éléments in this patent, not shown and claimed in 
the Conley and Conley patent, consist in the diagonal ribs on the inner 
faces of the stop-blocks, and the diagonal grooves on the guide-rail 
upon which the stop-blocks are mounted, and with which the ribs of 
the stop-blocks engage. The défendant claims that this patent was 
anticipated by the prior art; but since, in my judgment, infringement 
has not been shown, that question will not be considered. The 
patentée has made the diagonal ribs and diagonal grooves and their en- 
gagement the feature of his patent. His description of his invention, 
as set out in his spécifications and as illustrated by his drawings, coïn- 
cide in every respect with his claim. He suggests no other form. His 
purpose was to secure both accuracy and firmness in the adjustment 
of the stop-blocks upon the guide-rail, and his invention apparently 
provides both. If he has unwisely Hmited his invention the fault is 
his own. He chose to stand or fall upon a single definitely described 
construction, and it is only by wholly eliminating the self-imposed 
limitations of his claim that he can even plausibly charge the défend- 
ant with infringement. 

In Hendy v. Miners' Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275, 
32 L. Ed. 207, a cylinder having chambers or dépressions in its outer 
surface was held not to be infringed by one having a smooth surface. 
Complainant's expert admitted that, if either the ribs of the stop- 
blocks or the grooves of the guide-rail were omitted from the Conley 
structure, the claims would not be descriptive thereof. This is what 
he said : 

"Q. Omittlng either the rlbs, g^, or the diagonal grooves, g, g, from the con- 
struction of Conley patent No. 2, such altered structure would fail to reallze 
improvements set forth and claimed therein, would It not? A. If the rlbs, g'^, 
or the diagonal grooves, should be omitted from the construction of Conley 
patent No. 2, that is to say, if the rail, E, and the blocks, P, hâve no overlap- 
ping surfaces or portions to prevent the unlntentional displacement of the 
blocks, F, or to permit the fine or close adjustment thereof, the structure thus 
lacklng the eharacteristic« of what Is shown and described and claimed in the 
Oonley patent No. 2, in this regard, and what is shown and described in Clarke 
patent No. 2, would fail to embody what is set forth in claims 1 and 2 of Con- 
ley patent No. 2." 

The defendant's alleged infringing device, as stipulated by counsel, 
is made strictly in accordance with the two Clarke patents, the grant 
of which of itself is prima facie évidence that the officiais of the Patent 
Office did not consider it an infringement of the Conley patents. The 
defendant's stop-blocks hâve no diagonal ribs, and the flange upon 
which they are supported has no diagonal grooves. On the contrary, 
the inner faces of the stop-blocks and the flange of the supporting 
guide-rail with which they contact are perfectly plain. The contro- 
versy between the parties arises from the fact that the stop-block of 
the défendant has in it a diagonal slot through which a boit passes 
and adjustably clamps the block to the guide-rail. The total inclina- 
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tion of this slot is required to be greater than the amoant of ofïset 
betwçeiî the corresponding holes in adjacent rows, so tbat the block, 
bybieinig: shifted forward or backward, may be clamped at any posi- 
tion intermediate of two hples. The holes just referred to are ar- 
ranged similarly to those described in the first Clarke patent, and 
which' hâve been hereirlabove referred to. It seems obvious that 
Clàrke's structure, with its plaifi surfaces, cannot hold the stop-block 
iti place so securely as dbes Conley's, with its corrugated surfaces, nor 
does it hâve his micrometrical screw action for extrême accuracy in 
adjustment. It should be noted, however, at this point, that Clarke, 
in addition to securing his block in position so far as he can by means 
of the boit passing through it, bas provided other means for prevent- 
ing its tuming. In this connection he says : 

"The blade, E, wheii depressed, extends across the various séries of holes, 
so tbat It engages the block, H, directly opposite its clamping boit, G. Where- 
foré the bloek has no tendency to tum." 

Moreover, Clàrke's block can only be readjusted by loosening the 
screw. by which it is attached to the guide-rail, making the adjustment, 
and then retightening the screw. Complainant's counsel, however, 
contends that the Clarke device is but an équivalent of the Conley de- 
vice. If, however, the limitations of the claim of the Clarke patent 
may be wholly disregarded, even then no equivalency in the two struc- 
tures is apparent, f he defendant's expert has pointed out with ac- 
curacy the distinctions between them in the foUowing language: 

"Agaln, I flnd that the Clarke spaelng table employs no 'stop-blocks havlng 
diagonal rlbs on their inner faces,' and mounts the stop-blocks therein shown 
upon a perfectly plain supporting flange, as opposed to the 'guide-rail upon 
which sald stop-blocks are mounted, havlng diagonal grooves with which the 
ribs of the stop-blocks engage,' as called for by claim 2. Mr. Willlarnson as- 
serts, on behalf of complainant, that the diagonally-slotted block, H, of the 
Clarke patent, which engages the boit, 6, mounted upon the flange, B, consti- 
tùte the fuU équivalents of the construction speclfled in both of the claims 
quoted, If I understand his argument correctly; but I cannot share his vIew 
that the claims are reallzed In the Clarke device. It Is apparent that the ac- 
tion of the block, H, of the Clarke patent, is no more than that of a wedge of 
the same Inclination as the slot h In sald block, and that the block, H, and 
the flange, B, are not secured together In a manner to avold displaeement, as 
they would be If they were provided With coacting ribs and serrated engaging 
faces." 

For the reason, then, that the spacing machine of the défendant, 
made in accordance with the Clarke patents, does not infringe the Con- 
ley patents, or either of them, the bill will be dismissed, with costs. 
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HOHMANN & MAURER MFG. CO. et al. v. CHARLES J. TAGMABUE 

MFG. CO. et al. 

(Circuit Court, E. D. New York. November 20, 1900.) 

1. Patents (§ 119*)— Validity— Claims Embodyino Distinct Inventions. 

A patent shoukl net be held Invalld because each of itss claims might 
hâve been made the basis of a separate application, wliere ail relate to iiu- 
provements in a single instrument and may in a sensé be considered élé- 
ments of one construction. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 171; Dec. Dig. § 
119.*] 

2. Patents (§ 101*)— Constkuction— Use of Genebal Language. 

General language used in the clàims of a patent relating to a limîted 

• fleld is merely gênerai as to this limlted fleld, and sbould not be beld to 

render the claims ludefinite because as a matter of literary composition 

the same language might be applied to some other field, If the public would 

not thereby be deceived. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 141 ; Dec. Dig. § 
101.*] 

3. Patents (| 328*)— Invention— Thebmometebs. 

The Maurer patent. No. 525,915, for improvements In thermometers In- 
tended to register high températures, claim 4, which covers "a long stem 
thermometer having insulation applied to the stem of the mercury tube 
from the bulb to the thermometer head," in view of the prier art and Its 
gênerai language, is void for lack of invention. 

In Equity. Suit by the Hohmann & Maurer Manufacturing Com- 
pany and the Taylor Instruments Company against the Charles J. 
Tagliabue Manufacturing Company and Charles J. Tagliabue. De- 
cree for défendants. 

James C. Chapin, for complainants. 

Briesen & Knauth (Hans v. Briesen, of counsel), for défendants. 

CHATFIELD, District Judge. The complainant the Hohmann & 
Maurer Manufacturing Company is a corporation organized under 
the laws of the state of New York for the manufacture of scientiilc 
instruments. This company was the owner by assignment of certain 
letters patent No. 525,915, dated September 11, 1894, to Henry W. 
Maurer, an officer and stockholder in that corporation. At the time of 
obtaining the patent Maurer was in the instrument making business 
with a gentleman by the name of Hohmann. Their business was taken 
over and continued by the corporation until after the institution of this 
suit. In the fall of 1907, the Taylor Instruments Company, a corpora- 
tion of Rochester, N. Y., also engaged in the manufacture of instru- 
ments, took over the Hohmann & Maurer Company and its patents, 
and was joined as a party herein by supplemental complaint ; the plead- 
ings being appropriately amended and the solicitors remaining the 
same. 

The patent referred to by its terms relates to improvements in the 
construction of thermometers, some of thèse "improvements being 
more especially adapted for use on high-grade thermometers, that is, 
those dêsigned for indicating high températures" ; and the language 

*For otber cases see same topic & S numbbb In Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 
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of the spécifications just quoted serves for the purposes of this suit 
as a définition of high-grade thermometers. The portions of the 
patent, or rather the spécifie claims with which we hâve to do, relate 
only to instruments of that class. 

Numerous motions hâve been made and several questions hâve 
arisen throughout the course of the action, which hâve generally been 
left for final hearing, and whir'-' are now unimportant, as to a certain 
extent they hâve related to the order of proof. Both sides hâve finally 
succeeded in getting upon the record the various portions of testimony 
about which thèse questions hâve arisen, even if the order of proof has 
been irregular. Before taking up the particular défenses, some state- 
ment of the invention claimed, and of the principles of physics and 
commercial objects thereto related, will be advantageous. 

Thermometers as instruments for recording the température — that 
is, the intensity of beat, rather than its quantity — are universally 
known and used, and in the ordinary form are constructed of a glass 
tube with a bulb or réceptacle for mercury at the lower end. The 
physical difficulty of drawing out a glass tube so as to make its cavity 
or bore of uniform caliber is apparent, and has been taken into ac- 
count by every one, whether in expérimentation or in practical manu- 
facture. The différent coefficients of expansion of glass at différent 
températures, and the chemical changes resulting frora higher tem- 
pératures, hâve also been known and taken into account in the same 
way. Each of thèse factors enters into the question of the accuracy 
of any glass tube used for the purpose of a thermometer. The divi- 
sions of the scale (as well as the starting point for any range of meas- 
urements wanted) will vary according to the size of the tube and the 
distance through which the column of mercury is driven by an expan- 
sion under a certain number of degrees of beat (this distance per- 
haps varying greatly between tubes intended to be of the same size, 
or even between différent portions of the same tube). In the ordinary 
thermometer — that is, of the style perhaps accurately described as 
"bouse thermometers" — the température of the atmosphère is being 
measured, and the entire instrument is surrounded by the médium 
(the air) from which the beat is absorbed, and of which the tem- 
pérature is to be taken. In the same way, a thermometer for measur- 
ing liquids, such as an ordinary bath thermometer, is substantially 
immersed, and the liquid envelopes substantially the entire instrument, 
as in the case of the thermometer hung in a room to measure the 
température of the air. But it is apparent that no thermometer ap- 
propriate in size and range of température and scaled to be used for 
household or living purposes would be suitable for any use in which 
the température of the air or of the liquid to be measured would be 
greatly increased. 

Both scientific and commercial thermometers are needéd and bave 
been used for a long while in connection with the measuring of the 
températures of air, vapor, or liquids unbearable by human beings. 
Perhaps the plainest illustration, inasmuch as it appeals to various 
sensés and présents the most difficulties with regard to our entire con- 
sidération, would be that of testing viscous material, like varnish, 
which must be boiled at températures much higher than the boiling 
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point of water. Ail thermometers dépend upon the principles in- 
volved in a great lineal expansion of the small thread or column of 
mercury in the stem of the tube, in proportion to the diameter of that 
thread, as well as a converse proportion between the amount of mer- 
cury in the tube and the total amount in the bulb or holder of the 
thermometer. Thus, ail thermometers can be immediately divided into 
the bulb or mercury holder and the stem or tube. 

But a third division must at once be made; that is, the portion 
known as the head of the thermometer, or part of the tube to which 
a scale is applied. In the ordinary thermometers, ail thèse proportions 
are se adjusted that the scale starts immediately at or very shortly aft- 
er leaving the bulb. A scale covering ordinary températures from 
Fahrenheit to 33 degrees Fahrenheit or Centigrade, and on to 313 
degrees Fahrenheit or 100 degrees Centigrade, vjrould manifestly 
occupy a différent portion of the thermometer tube than a scale regis- 
tering from 300 to 650 degrees, which are typical of the so-called high- 
grade thermometers referred to in the Maurer patent. 

What is meant, therefore, by the stem of a so-called high-grade 
thermometer, or of any thermometer to which the term could be 
properly applied, would cause no confusion in the trade, or to the pub- 
lic if informed at ail upon the subject of thermometers. The move- 
ment of the mercury in the head of the thermometer — that is, the por- 
tion adapted and used for the taking of readings, wherever located, 
and at whatever distance from the bulb — will détermine the markings 
of the scale, and this portion of the thermometer must be observed 
under an actual test, when the scale is being determined, if accuracy 
is attempted. It necessarily follows that the so-called "pointing" of 
each thermometer, in order to be accurate and of use as the basis for 
an exact scale, must be donc under circumstances and conditions suit- 
able to the particular thermometer being "pointed," and suitable to 
proper comparison with the conditions for which the scale is being 
prepared. The "pointing" of the thermometer, shown pictorially in 
the circulars produced as exhibits, needs but a word of explanation. 

The unifofm points, such as the température at the level of the sea 
under ordinary atmospheric conditions of melting ice, of boiling water, 
and of materials hotter by intervais of 100 degrees, will give so-called 
"points," between which a mechanical division of the spaces will be 
ordinarily accurate, or, if greater care is needed, intermediate points 
must be tested as well. But the particular phase of "pointing" with 
which we hâve to do in the présent matter is dépendent, not upon the 
method of marking off and dividing the space between the points ob- 
tained, but upon the conditions and the extent to which the source of 
heat is applied to the thermometer, with respect to its bulb, stem, and 
head. 

As has been said, the quantity of mercury in the stem is small in 
proportion to the bulb, but this small quantity of mercury is capable of 
additional expansion, and when the lineal expansion is magnified, by 
diminishing the diameter of the column, the thermometer in whose 
stem the mercury is expanding will register higher than one in which 
the mercury in the bulb alone is affected. Similarly, the effect of heat 
upon the long glass stem itself would cause a différent reading than 
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wBen the heat is confined to thè bulb, and the application of intense 
beat or stèam to the scale would injure the glass, destroy the scale, or 
interfère with the observation of the graduations, if the thermometer 
be entirely immersed in the médium whose température is being taken. 
In addition, to go back to the example of boiling varnish, such opaque 
or sticky material would prevent reading, if the thermometer were 
entirely submerged. But more important than thèse difficulties in op- 
ération, it would be impossible to properly "point" or mark such a 
thermometer, if in order to do so the entire thermometer had to be im- 
mersed in such material. 

To proceed, then, to the use of such a thermometer, it is manifest, 
and the expérimenta produced in this case prove, that a long ther- 
mometer, of which the bulb alone should be inserted in boiling var- 
nish, even if the température of the varnish be uniform, would give a 
différent reading than if that thermometer were immersed to the upper 
portion of its stem ; and the inaccuracy would be increased or dimin- 
ished in proportion to the depth to which the thermometer should be 
inserted. Hence, to insure- reasonable certainty in measuring the 
températures of such materials, or of ascertaining the températures 
at différent depths in the material, it is necessary to use a thermometer, 
which at any depth of insertion will register merely the intensity of 
the heat applied to the particular portion which in that thermometer, 
when it was constructed and "pointed," was used as the source of heat 
application. This, of course, could be done in two ways. Either 
the heat measured in "pointing" the thermometer must be confined 
to the particular part which it is afterwards intended shall be free 
to the effedt of the heat to be measured, or, both at the time of "point- 
ing" and when in iise, ail parts oi the thermometer, except that which 
it is intended shall receive the effect of the heat, must be shielded. It 
is manifest that the latter method Would be more accurate than the 
former, inasmuch as ail conditions Would be the same, instead of 
merely havirtg'the important conditions the same. But, whatever be 
the method bf "pointing," the advantages and objects are , apparent. 

The patent of Maurer in question claims to cover certain improve- 
ments to' thermometers Of this sort. It has been objected by the de- 
fendant that thë various claims might hâve been each'made the basis 
of an application for a patent. While such an objection might hâve 
been urgcd upon' thé" Patent Office, it would seem that the patent 
should not be held invâlid for thïs reason, inasmuch as the various 
irtiprovèments relate to one instrument, in such a sensé that rather in- 
accuratëly, but still withôut confusion, they can be considered élé- 
ments of orie construction. And, particularly with référence to the 
claim with Which we hâve to do, no confusion arises because the par- 
ticular claim is associated with others in this patent. 

The first three claims of the patent hâve to do with (1) the method 
of adjusting or curing any observed inaccuracy, eitherfroni long use 
of the thermometer or from unexpected conditions ; with (2) the pré- 
vention of stèam or other interférence upon the reàdiing scale; and 
with (3) a method of packing the bulb so as to quickly and uniformly, 
as well as safely, apply heat thereto. 

The fourth claim, and the one with' which we hâve tô do, relates 
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entirely to the proposition which we hâve been discussing, namçly, 
the securing of uniform expansion corresponding to the conditions 
under which the thermometer was "pointed," no matter what sort of 
material may be tested, and no matter what reasonable immersion of 
the bulb and stem of the thermometer may be had. Claim 4 is as fol- 
lows: 

"4. A long stem thermometer havlng insulatlon applied to the stem of the 
merçury tube from the bulb to the thermometer head." 

The défendants assert that the language of claim 4 of the patent 
is ambiguous, indefinite, and so broad as to render the patent itself 
in respect, to this claim invalid. Thèse questions must be ref erred to 
in turn. It is said that claim 4 would refer to any thermometer to 
the stem of which anything capable of being called insulation might 
be applied, whether the object of the insulation was for the purposes 
which we hâve already discussed or not. It is further objected thàt 
the spécifications of the patent show an attempt to attain the objects 
which we hâve been discussing, and that Maurer intended to attain 
thèse objects by means of glass tubes, packed to prevent breakage and 
contact, with a noncombùstible or suitable material, such as asbestos, 
with a secondary resuit of securing further insulation through the 
iloncombustible material or the air confîned therein. The défendants 
also contend that this claim nowhere refers to the subject of "point- 
ing" in any way, andi that the spécifications, not being part of the 
claim, and even themselves not showing the method of "pointing," do 
îlot desçribe; nor does the patent and its claim suggest to the student 
or expérimenter, a thermometer prepared for use, and then "pointed" 
or adjusted under similàr conditions to what it may be intended to be 
subjected. Thèse various claims of the défendant are of significance 
mainly in connection with the condition of the prior art, the défense 
of anticipation, under which we must consider earlier patents, and the 
meaning of the term "insulation" as set forth in the patent. 

But, before taking up qthér défenses, namely, whether the défend- 
ant can successfuUy prove long prior knowledge on the part of 
Maurer and others of the matters which the complainants allège were 
first disclosed by the patent, oi- whether the language of the claim 
is so broad as to include more than the invention (if any invention be 
proven), and whether there be infringement or not, it may be stated 
that the conclusion of any one' from the patent as to how the "point- 
ing" of the thermometer should be donc would resuit purely in a 
différence in degree of accuracy, and presumably — in fact, almost 
certainly — the condition of the art will show, if it shows anything, 
that the insulation of any thermometer carried with it some insulation 
against inaccuracies in scaling or pointing, for otherwise the ther- 
mometers would hâve been of poor quality as to accuracy and com- 
mercially of little use. 

In describing a patent relating to a limited field, it may usually 
be assumed that gênerai language in the claims of a patent is merely 
gênerai as to this limited field, and should not be held indefinite be- 
cause as a matter of literary composition, the same language might 
hâve beèn applied to Some other field, if the public would not be die- 
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ceived thereby. Hence it would follow that daim 4 of the patent 
would not seem to mislead, in so far as the making of a practical ther- 
mometer is concerned, by describing a thermometer "with insulation 
applied to the stem," to the extent that any confusion would resuit 
as to the need of "pointing," and when varying methods of "point- 
ing" would only insure greater or less accuracy in the resuit. But, 
conversely, claim 4 can be construed only as describing a gênerai idea 
of fumishing insulation from heat to the stem of the thermometer, 
or as describing the particular method of insulation shown in the spéci- 
fications. With respect to thèse two matters we must examine both 
the prior art and the patents previously obtained. 

The particular method described in the spécifications of insulating- 
by tubes, preferably of glass, packed with material, preferably asbestos, 
does not seem to hâve been what Maurer intended to claim when he 
used the gênerai language above set forth. He must be held to the 
fair meaning of that language, and, if he had been attempting to de- 
scribe a form of insulation such as he said he preferably used, some 
connection would hâve been shown between the language of the 
spécifications and the statement of the claim. But he has contented 
himself with describing a form of insulation, and has then claimed 
insulation generally. As a matter of fact, the défendant is not shown 
to hâve continued any infringement of the glass tube method of in- 
sulating, after its attention was called to the matter, and there is not 
basis enough therein for an injunction. An adéquate remedy at law 
exists and can still be invoked with respect to any such use. But if 
the gênerai language of claim 4 is to be upheld, and every form of 
insulation of the stem of the thermometer considered the property 
of Maurer by reason thereof, then there would be no dioubt that the 
défendant has been and is continuing to infringe the Maurer patent. 
We must therefore pass the subject of infringement and see if the 
daim of the patent be valid. 

Certain thermometers hâve been introduced in évidence, both those 
claimed to hâve been purchased from the défendant and those made 
up for the purposes of experiment, and of thèse latter one is intended 
to represent the thermometer put upon the market by the complainant 
within a récent time. Experts were called by both sides, although a 
dispute arose as to the order of proof, and the défendant has asked 
that the complaint be dismissed on the ground that the complainant 
did not call his expert and furnish his testimony in chief until he 
was engaged in what was supposed to be rebuttal. The record would 
now indicate that the issue could hâve been more satisfactorily tried 
if the complainant had followed the usual course. 

The défendant has also produced two glass thermometers, one of 
which is of a type that had been used for many years prior to the 
Maurer patent, and has been shown to hâve been sold upon the mar- 
ket for ail of that time. This thermometer consists of a mercury 
holder, a long stem, and a head, with a glass tube surrounding the 
stem, and separated from that stem by rings or packing of some soft 
substance, such as asbestos, at intervais. The use of the outside glass 
tube is said to hâve been because the thermometer was prepared for 
testing the température of acids, and the substance whose température 
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is being measured would corne in contact only with the bulb of the 
thermometer and with the outer glass tube. The column of air and 
the asbestos rings, therefore, would be the only places for heat com- 
munication between the QUter and inner tubes, except as that heat 
was communicated from the bulb, and the défendant claims that the 
stem is in this manner insulated, while the complainant claims that 
the column of air in a glass tube is not insulation in any sensé. 

Certain other thermometers hâve been shown, made by the com- 
plainant or bis predecessor, and the défendant, for a number of years 
prior to the taking out of the patent, in the earliest one of which a 
brass shell or tube to prevent breakage was placed aroundi the stem of 
the thermometer and the bulb, but no means existed to prevent the 
liquid, or whatever was being measured, from passing up inside of 
the tube and around the thermometer stem. Such thermometers were 
objectionable, both because of the inaccuracy caused thereby and be- 
cause of the deposit of material within the métal tube. They were 
soon displaced by a form in which some sort of packing in a métal 
chamber closed the outside tube at the bottom, leaving the bulb of the 
thermometer, under varions conditions, exposed to the liquid to be 
measured, while the stem of the thermometer was kept from coming 
in contact with that liquid by the tube for the remainder of its length. 
In this thermometer a column of air is (aside from the packing of 
the stuffing boxes) the only médium interfering with the transmission 
of heat from the brass tube to the glass stem, and in this respect the 
thermometer resembles the glass-tube acid thermometers above refer- 
red to. 

The défendant bas also produced a thermometer furnished by the 
predecessor of the .complainant in 1891, and intended to extend from 
the inside of a hot room, through the wall, so that the scale would 
be in the adjoining room and yet the bulb would be exposed to the 
heat of the hot room. The stem was incased in a brass tube containing 
wooden spools, through the .center of which the stem ran, to protect 
the glass and to take up the weight of the différent parts. The heat 
of the hot or dry room apparently could pass into the brass tube for 
at least some part of its length. This thermometer greatly resembles 
some of those which must be considered in earlier patents and needs 
no f urther comment. 

The défendant bas also called attention to two constructions which 
the complainant admits bave been claimed as infringements in other 
suits now pending, in one of which the stem of the thermometer is 
of no substantial length and the insulation would seem to be packing 
around the stem at the point where a coupling is to be made. The 
other construction, also admittedly the basis of a separate suit by the 
complainant, is that of a thermometer to show the température of cars 
for produce, in which a wooden tube and case for the thermometer 
head or scale projects through the side of the car in which the articles 
are being transported, and readings can be taken without opening the 
car. The important point of comparison between thèse two construc- 
tions and the thermometers in this suit and the peculiarity upon which 
argument is based by the défendant is that thèse thermometers are 
intended for use at a stable position or immersion, and the questions 
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of ■ "pointinf" and insulatipn, therefore, must be viewed frpm a dif- 
férent standpoint than those intended for variable immersion, such as 
the varnish thermometers and others. 

A number of patents set; up by the défendant and described in the 
évidence can be summarized, briefly : 

The, Waler patent, No. 268,576, December. 5, 1882, provided a 
chambe;r or flue passing through the case of a stove, by means of which 
a thermpmeter,Mçith the bulb in the oven couM be protected from the 
fire of the stoye, and hâve the indicator or scale at, sortie distance abovC: 
the stove on the outside. The; claim states that this construction is in- 
tended, to protect the thermomete'- tube from the beat of the fire, as 
distinguished froni the beat of Ah: oven. There is no variable im- 
mersion in this case, and the protection might be either as to increase 
of température or as to breakage from flame. But, whatever sort of 
protection was had, the idea of extending the stem of a thermometer 
so as to give a reading at a; point away from the médium whose beat 
was to be measured was plainly shown, and covers onè feature of the 
idea of claim 4 in the présent patent. 

The Bonté patent, No., 277,446, May 15, 1883, is much like the 
thermopeter aboyé referred to as having been installed by the com- 
plainant's predecessor in 1891 at the Lambertville Works, in that 
it describqs a construction for measuring the température of steam 
withina boiler by a bulb having a stem projecting through the out- 
side of the boiler, with the stem protected from contact with the side 
of the boiler, and with a colunin of air or an empty space surrounding 
that portion of the stem which is not intended to be acted upon by the 
steam.' 

Thè:Guth patent. No. 294,732, March 4, 1884, and the Barrus pat- 
ent, No. 392,980, November 20, 1888, do no more than throw light 
upon the idea of using asbestos as a packing, with possible insulating 
features,, and the English patents of Heirons, No. 5,614, March 18, 
1893, and Miirrie patent. No. 10,805, September 12, 1885, again show 
the methods for registering beat at a distance from the bulb or place 
where the beat is supplied with asbestos or other packing to afford 
protection to a part. of the stem. 

The circulars of the compîainant's predecessor, one of which was 
placed in évidence, shown to be issued and used in the year 1887, and 
çontaining testimonials of as early a date as November 1, 1886, ad- 
vertises — 

"exposed bulb thermometers, with adjustable scales to move upward as the 
mercury rises higher, by the contraction of the glass, etc. They hâve two 
stuffing boxes packed with asbestos packing, which holds the thermometer 
tube in place and prevents the cil or other substance from enterlng the inslde 
of the brass tube. * * • Thermometers made in straight or angle shapes, 
with flanges, ground joints, or the standard pipe fittings," to register tempér- 
atures "from 40 degrees below centigrade to 700 degrees above zéro, » « • 
with a Steel chamber, completely Incloslng the bulb and tube, preventing ail 
contact with thehot olls, etc.; the bulb only belng acted upon by the beat." 

As shown by the cuts and descriptions, the éléments of this ther- 
mometer, so far as the parts relating to the claim of the patent now 
under considération are concerned, were the same as in the ther- 
mometers manufactured under the patent, except that the asbestos in 
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the earlier thermometers was used only for packing the stuffing 
boxes, being said to be nondestructible in any hèat that the ther- 
mometer could register. In one place in the circular it is said that : 

"The packing extends np through B until it reaches the graduated scale. 
Thls is done to prevent any contact between the métal and the glasa." 

It does not appear that the space within the métal tube contained 
anything other than air, except at the portions called the "stuffing 
boxes," and we must therefore take up the last question to be con- 
sidered, and that is the précise meaning of the word "insulation," as 
used in claim 4 of the patent, and the effect upon that meaning of the 
varions constructions and patents which we hâve described. 

It is said that beat can be transmitted by three methods, conduction, 
convection, and radiation. The complainant defines "conduction" as 
absorption of beat by one body from another through physical con- 
tact. "Convection," according to the complainant's définition, is the 
absorption of heat by the flow or movement of particles where a gas 
or liquid is in contact with the heat source. "Radiation" is said by the 
complainant's expert to be the transmission of heat through space, 
without contact, and without any movement of particles. This défini- 
tion does not define, and is explained only by a référence to the heat 
of the Sun, which is transmitted certainly without physical contact, 
and, so far as the space is concerned, without a flow of gas or air par- 
ticles, if that term can be used, so as to form convection. The com- 
plainant bas entirely failed to explain or to recognize any connection 
between light and heat when discussing the subject of radiation, and 
bas taken it for granted, as à premise, apparently, in his claim of in- 
fringement, that a thick, opaque varnish would radiate heat to an 
appréciable extent through air or through a vacuum, if convection 
were entirely prevented. 

The -complainant insists that insulation means protection from the 
transmission of heat, whether by radiation, convection, or conduction, 
and hè attempts by a number of experiments to Show that, in such a 
thermometer as that described in his later circulars, the column of 
air fumishes no insulation, inasmuch as be claims that radiation could 
still take place. He disclaims the use of asbestos as insulation iii thèse 
earlier thermometers, on the ground that the asbestos was used merely 
in the form of washers or packing to prevent' shock, and he disregards 
entirely the teachings of the early form of glass or so-called acid 
thermometers, because in the same way he claims that the column of 
air and the glass tube do not insulate. 

The défendant, to answer this, présents a séries of experiments 
with différent thermometers, from which he draws the conclusion that 
questions of insulation as between thèse différent thermometers are 
merely those of degree, and points to the older constructions, as.well 
as the earlier patents, to show that the idea was the same, and that 
Maurer merely conceived a change of method, without invention. If 
this be so, thçn Maurer's patent would be of no value, except , as it 
might bave been worded so as to apply to the use of glass tubes with 
asbestos packing. But this is expressly disclaimed by the complainant, 
and the validity of his patent is made to dépend by him upon the 
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fiUing of the métal protecting tube with some substance, sucb as as- 
bestos, glass, or any other material, which he claims will efifect his 
ideas of insulation from thèse supposée radiating rays of beat. 

It would seem that insulation could be as properly applied to inter- 
férence, such as that ofïeredi by glass to rays other than those in the 
form of light, or such as asbestos (which is shown to be a good con- 
ductor of beat, unless so loosely constructed as to imprison air within) 
when applied to radiation, or of any solid substance when applied to 
convection. It is shown by the défendant that a certain style of ther- 
mometer to take the température of soil in bot beds had been known 
for a number of years, certainly long before the patent in question. 
In so far as thèse thermometers had a long stem, which protected the 
stem from the same contact as was afforded by the métal cap inclosing 
the bulb, and would apparently give approximately similar readings 
upon variable immersions, they embodied the same idleas as those at- 
tempted to be obtained by Maurer at a later date. 

The essential élément of the Maurer patent in claim 4 was a use of 
the old ideas embodied in both the long stem thermometers with a 
glass or métal protecting case and in such patents as those for taking 
the température of steam within a boiler or the beat in the oven of a 
stove. With thèse forms of construction he made his métal case so 
as to protect the reading or recording of the température against 
changeable and variable immersions, and laid his claim for a patent 
upon using a différent substance for insulation. Thèse ideas were ail 
old, and Maurer's only discovery seems to hâve been that "insulation," 
as he called it, should be confined, in his opinion, to a substance like 
asbestos or glass packed in a tube. This opinion seems to hâve been 
unwarranted. It must be held, therefore, that claim 4 of the Maurer 
patent is invalid, unless it be confined to the glass tube in an asbestos 
packing construction. Its language does not warrant this limitation, 
nor is this claimed by the complainant, and hence can be disregarded 
so far as this action is concerned. 

Under this view of the case, the question of whether the individual 
diefendant was responsible for the infringement is immaterial. But 
in so far as he bas been shown by the testimony to hâve actually di- 
rected the various forms of manufacture, there seems to bave been 
reason for including him in the action, and the complaint will be dis- 
missed as to both upon the merits, with costs. 



EBNTON V. REIDLT. 

(Circuit Court, EL D. New York. December 11, 1909.) 

Patents (§ 828*) — Invention— Floob-Joints fob Watee-Closets. 

ïhe Renton patent, No. 748,418, for improvements In floor-joints for 
water-closets, Is void for anticipation and lack o( Invention. 

In Equity. Suit by Herbert S. Renton against Martin J. Reilly. 
Decree for défendant. 

*For otber cases see same topic & i inJMBSR lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Henry D. Williams, for complainant. 
Frank v. Briesen, for défendant. 

CHATFIELD, District Judge. The complainant claims rights un- 
der a patent issued to him upon the 39th day of December, 1903, No. 
748,418, for what he calls improvements in floor- joints for water-clos- 
ets. A statement of the six claims as set forth in the letters patent will 
make clear certain questions raised by the issues. 

Claim 1 is as f ollows : 

"1. A floor-flange for a water-eloset bowl, comprlsing an annular clamping- 
plate for connection wlth the bowl and an annular pipe-holding part project- 
Ing downward from the clamiping-plate and having a converging inner wall of 
substantlal length to aflord a long clamplng-surface for the pipe." 

Claim 3 is the same, with the insertion of the words "with a solder- 
receiving enlargement therein" after the words "converging inner 
wall." 

Claim 3 is the same as claim 2 except that the words "solder-re- 
ceiving enlargement" are not used, and in their place is inserted "sharp- 
ly inclined at its upper part and converging uniformly below the 
sharply-inclined part." 

Claim 4 is as f ollows : 

"4. A floor-joint for water-closets, comprlsing a floor-flange having a clamp- 
Ing-plate for connection with the bowl and having an annular pipe-holding part 
with a converging inner wall of substantial length, a sewer-pipe within the 
plpe-holdlng part and expanded in contact with the wall thereof, a bowl hav- 
ing a reeessed base and a spud projectlng therefrom, a gasket extending be- 
tween the base and floor-flange and also between the spud and pipe, and nieans 
for clamping the clamplng-plate of the floor-flange to the bowl." 

Claim 5 is substantially the same as claim 4, with the addition of 
the provision for "a solder-receiving enlargement." 

Claim 6 is the same as claim 5, except that the words "solder-re- 
ceiving- enlargement" are stricken out, and (as in claim 3) the phrase 
as to the sharply-inclined upper part of the converging inner wall is 
inserted. Claim 6 also has the added statement "substantially as set 
forth" ; this phrase not being présent in any of the other claims. 

The complaint is in the usual form, charging the défendant with 
infringement of the above-recited patent, and the answer, while de- 
nying infringement, not only enumerates a number of patents which 
are alleged to be anticipatory, but also asserts prior knowledge for a 
considérable period in the trade generally. The défendant further dé- 
nies any invention on the part of the complainant prior to use by 
the defendant's foreman some year or more before the application 
for a patent, and also argues invalidity based upon the language of 
the patent itself. 

It is apparent from the record that the needs of the plumbing or 
building trade, and also the course of invention as disclosed by the 
différent patents introduced and the testimony of the witnesses, fol- 
lowed two gênerai lines. The first of thèse lines has to do with joints 
or connections between sinks and similar structures, while the second 
line of progress had to do with the particular joint or pipe-connection 
présent in ail water-closets since the use of any porcelain self-sup- 
175 F.— 7 
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porting bowl. The fundamental différence between thesë two lines of 
development or the structures for each purpose lies in the fact that, in 
the case pf a sink or wash-bowl, the joint or connection at the top of 
thé pipe" With the bottom of the sink is above the trap and does not 
need to be impervious to wàter or air, except in such a way as to pre- 
vent leàkage, while in the construction of houses or rooms to be oc- 
cupied by living créatures any joint below the trap or valve in direct 
connection with a sewer pipe must be hermetically sealed against the 
escape of gas ; it being well known that such gas is f requently with- 
out odor, and may not be detected until it may hâve had injurious or 
fatal effects. 

The présent universal system of so constructing vifater-closet bowls 
as to include the support or seat, the siphon, and the .extension toward 
the sewer pipe in one pièce of porcelain, with a tightly fitting hollow 
flanged surface as a base for the bowl upon the floor (whether that 
floor be stone or other material) makes a joint at the floor not only 
the important, but the vulnérable, point when either the house, the 
pipe, or the closet is subjected to strain. It is manifest, that any set- 
tling of the floor or twisting of the pipe will injure the joint, unless pro- 
vision is made for sufficient freedom to prevent such resuit. The use 
of a section of lead pipe between the ordinary cast-iron soil-pipe and 
the porcelain spud which is the. downward projection of the pipe in 
the bowl itself has afïorded sufficient elasticity and yielding capacity, 
and has long been the ordinary method of construction. A correspond- 
ingly tîght ànd strong jointbetween the top of the lead pipe and the 
porcelain spud is necessary^' in order to give sufficient strength' and 
rigidity to thé porcelain bowl, thus causing any strain to be communi- 
cated to the yielding lead pipe. The close-fitting porcelain flange pre- 
vents accèss to the joint in question after the bowl has been set, and 
therein a radical différence must be noticed both in form of con- 
struction and the.reasons therèfor from the joints of sinks and sim- 
ilar structures, which are exposed and easy of acces's for thereasons 
above stated. 

Without attempting to fix the fxact scope of the ideas which Renton 
had in his mind at the timé, it appèars from, the testimony that in the 
fall, or around December, 1901, hé was éxperimenting upon improve- 
ments to floor-flanges or the joint-connections above described for por- 
celain bov/r water-closets, and had as the object of such experifnents a 
désire to obtain a strong and perfectl)'^ tight joint between a métal 
flange of caSt material and the top of the lead or malléable pipe upon 
which' the clos.et was to be set. 

The testimony shows that at that time he had â brass model madê, 
consistîng of a flat flange with a vertical Collar 01* ring, convcrging 
inward and downward, approximately four inches in diameter, the 
ordinary size of soil-pipe for the purposés in question. The angle or 
turn ' between the horizontal fîange and the cônverging collar was 
beveled in such a way as to form an inverteâ copical section, similar 
to the feature. described in claims 3 and 6 of the patent, and uséd in 
practice as àVecess or space for solder. In ail such structures the mal- 
léable or lead pipe projecting up through this flange is hammered out 
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over this conical section and horizontal flange. The solder inserted 
between the two makes a tight and strong union. 

It also appears from the évidence that at the time of thèse experi- 
ments Renton commented thereon to his brother, and made the state- 
ment that what the plumbers wished was a flange or ring with a colla r 
of sufficient length to give some strength to the joint; and it is also 
apparent that at that time, and in ail the experiments connected with 
this subjeet, he had in mind the use (at that time well known) of some 
packing-ring or gasket, which would be indispensable if any joint 
between the flange and the spud of the water-closet bowl was to be 
rendered impervious to gas and liquid. 

The testimony of the complainant shows that for a space of ap- 
proximately two years Renton was experimenting with the flange in 
question, and his own testimony is that he was endeavoring to find a 
suitable material to furnish a satisfactory gasket. At any rate in 
1903, on the 30th of September, having concluded that an asbestos ring 
treated with plumbago would retain the quality of softness and at 
the same time form a tight joint, he filed an application for the patent 
in question. The brass mold or ring from which a wooden model was 
prepared gives no indication of how Renton in his experiments planned 
to compress the gasket between the flange and the bowl, nor how the 
bowl was to be fastened down. Other patents, which will be discussed 
later, were known in the trade, according to which the porcelain bowls 
or parts of the frame of the closet itself were fastened to the floor 
by bolts or screws, and when accurately set the spud of the bowl could 
thus be pressed tightly upon a gasket or other packing, and a tight 
joint would resuit until the fastenings of the boit worked loose or 
some disturbance in the relations of the parts should occur. 

The défendant bas produced an exhibit, called "Defendant's Ex- 
hibit A," which according to the testimony of two witnesses was 
manufactured as early as September, 1902, by the défendant for the 
purpose in question, and this exhibit shows the flat flange, the converg- 
ing ring, and the beveled conical section, with openings in the flange 
for the insertion of bolts, of which the headis would be buried under 
the flange and the thread-ends would project up through the base of 
the closet, substantially as described in Renton's patent. 

Assuming this testimony to be accurate, meaning would be given 
to Renton's statement that the plumbers needed a flange with a sufii- 
ciently long collar to give it strength ; but such a finding upon the 
testimony would defeat in its entirety the claims of the Renton patent, 
for it would indicate that Renton's device was confined to a modifica- 
tion or change in the form of the flange merely with respect to the 
length of the so-called collar or converging ring. But this Renton 
strenuously dénies, while the défendant points out that the Patent 
Office rejected Renton's original application, in which the words "of 
substantial length" were not présent in the description of the ring re- 
ferred to, and that Renton thereupon amended ail of his claims by 
the insertion of those words, and the patent was then allowed. 

As a further commentary upon this question of the length of Ihe 
ring, the exhibits ofl:ered as representing the defendant's structure,, 
and also an alternative form of the flange manufactured under the; 
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Renton patent, are substantially alike, and in each the rîng^ has been 
shortened or made approximately of the length shown by Defendant's 
Exhibit A; it appearing that the saving of métal has been found 
consistent with sufficient strength of joint. 

The gênerai idea of fastening such a flange or a ring by bolts seems 
to bave been adopted from the other class of joints, which hâve been 
passed over so far, and which bave been çalled "sink-j oints" as a gên- 
erai classification. It is évident that in a sink-joint the thread-end of 
the holding bolts would not be placed so as to project up through the 
bottom of the sink. When the positions are reversed, as in a floor-joint, 
it would not seem to require invention to make use of such a joint, 
by turning the bolts with the heads down and with the thread-ends ex- 
posed above the base or flange of the closet. Such a method of fasten- 
ing had been also taught by a number of patents shown in the testi- 
mony with référence to floor-flanges or water-closet joints, and in the 
patents granted to Dellamore, No. 699,497, May 6, 1902 (application 
filed June 6, 1901), Delebanty, No. 682,046, September 3, 1901 (ap- 
plication filed December 7, 1900), Johnson & Martin, No. 679,459, 
July 30, 1901 (application filed November 23, 1900), and the Paradice 
patent. No. 653,524, July 10, 1900 (application filed July 1, 1899), such 
a method for fastening the flange to the base by inverted bolts is shown. 

Leaving aside again the improvements in sink-j oints, we find that at 
a period represented by the Bride patent, No. 303,615, August 19, 
1884, and Bride patent. No. 274,434, March 20, 1883, the prinQiple of a 
tight joint by a structure fastened to the floor was the recognized form 
for the so-called water-closet joint and it must be held that the knowl- 
edge of the trade had advanced to such a point at the time of Renton's 
experiments that the recognized method of fastening the joint in 
question was by bolts whose heads were buried in the flange or struc- 
ture upon which the gasket was intended to be compressed. It would 
also appear, from such patents as Johnson & Martin, Delehanty, and 
Dellamore, above referred to, that the idea of turning over the upper 
portion of the lead pipe and of the insertion of packing around the top 
of the pipe was known, and in the Delehanty patent solder was used 
to fasten the flange to the end of the pipe. 

It is difficult to see, therefore, how Renton can claim either the 
invention of the différent éléments going to make up bis flange or the 
right to their combination as invention, unless that combination and 
his invention be limited to the single style constructed with a converging 
wall or ring of considérable length, as suggested in the patent. It is 
stated by both the défendant and the complainant that no différence, 
whether under the patent or in practical application, results from the 
use of a long ring, after a point has been reached where the ring fur- 
nishes sufficient strength and a holding surface to meet the require- 
ments of the situation. The structures produced by the défendant 
(both that now made by him and that made by the complainant) do 
not so départ from the designs shown in the earlier patents as to jus- 
tify a finding of invention, either in the shape of the flange or in the 
combination of parts, except in the one particular that the complain- 
ant's device combines the good qualities of thèse other patents with 
a strong and simple form of construction, of value commercially, 
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worthy of patenting as an invention if worked out at a time when oth- 
ers were not in possession of the same commercial ideas. 

There is no need of discussing infringement, inasmuch as the two 
structures are to ail intents and purposes the same, and the complain- 
ant, upon the testimony, secretly holding his application for patent 
for a period of nearly two years, while he was experimenting with ma- 
terial for a satisfactory gasket, did not thereby lose the right to ap- 
ply for a patent at the time he did file his application. 

We need not discuss the différent language of the separate claims, 
and the variations of claims 2 and 3 or 5 and 6 from the gênerai 
ideas of claims 1 and 4; for the broad claims are anticipated, and 
the more spécifie claims do not show invention by describing the pré- 
cise style of structure itself which we hâve been considering. The 
so-called "combination" claims (4 to 6) are in reality merely detailed 
statements of the method of applying the devices described in claims 
1 to 3, and do not thereby disclose anything more than claims 1 to 3. 
The whole patent seems to hâve been woven around a structure worked 
out by Renton, as well as by others, to make the sol'dered joint strong 
and tight by improvements or mechanical methods which were obvious 
and could not be called invention. 

The défendant should hâve a decree. 



EASTEBN PAPEK BAG CO. v. CONTINENTAL PAPER BAG CO. 

(Circuit Court, D. Maine. December 18, 1909.) 

No. 639. 

Patents (§ 328*) — Infringement— Papeb Bag Machine. 

The Làddell patent, No. 558,969, for a paper bag machine, as construeâ 
In prlor litigation between the parties held infringed by a certain type of 
machine used by défendant, and not infringed by another type. 

In Equity. Suit by the Eastern Paper Bag Company against the 
Continental Paper Bag Company. On final hearing. Decree for com- 
plainant. 

Betts, Shefîield, Bentley & Betts and Francis T. Chambers, for com- 
plainant. 

Albert H. Walker, for respondent. 

BROWN, District Judge. The bill charges infringement of let- 
ters patent No. 558,969, issued April 28, 1896, to complainant, ^s as- 
signée of William Liddell, for a paper bag machine. In former liti- 
gation between thèse parties on the same patent opinions were given 
by the Circuit Court for the District of Maine (142 Fed. 479), the 
Circuit Court of Appeals for the First Circuit (150 Fed. 741, 80 C. 
C. A. 407), and the Suprême Court (210 U. S. 405, 28 Sup. Ct. 748, 52 
L. Ed. 1122). By each of thèse courts the patent was held valid and 
infringed by the défendant. 

Subsequently the défendant made mechanical changes in its ma- 
chines and continued their use. This led to contempt proceedings in 

•For other cases see same topic & 5 n0mbe» In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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thè Circbit Court for the District of Maine, whereupon the pétition 
that the défendant be adjudged in contempt was — 
"dlsmissed, with costs for responderit, the judgment on this pétition not to 
préjudice any position whicli may be taken by complainant elsewhere or in 
any other proceedings." 

After this dismissal the présent bill was filed. The record in the 
présent casfe is made up in accordance with a stipulation and contains 
évidence that was before the Circuit Court upon the contempt proceed- 
ings. At the final hearing of the présent case this stipulation was 
modified by consent, and the record was enlarged by the introduction 
in évidence of certified copies of the certificate of incorporation of the 
Eastern Paper Bag Company, with èertain annexed documents. 

The case nowpresented for décision is practically a new case. The 
previous opinions makeit clear that' the spécifie grounds upon which 
the patent was held, to cover a novel -inventive conception, and upon 
which the doctrine of équivalents was applied in respect to the em- 
bodiment of this inventive conception in de fendant's machine, were 
quite différent frbm the grounds upon which the complainant now 
rests its case. 

Claims numbered 1, 3, and 7 are in suit, but both sides agrée that-in 
this as in former litigation it is necessary to consider only— 

"Claim 1. In a paper bag mactiine the comblnation of a rotating cylinder 
provided with one or more pairs of side-folding Angers adapted to be moved 
toward or from each other, a forming-plate also provided with side-forming 
Angers adaptéd tO' be moved toward or from each other, means for operating 
sald Angers at deflnlte tlmes during the formative action upon the bag-tube, 
operating meanS for the fonnltig-plate àdapted to caiise the sald plate to os- 
clUate about its rcar edge upon the surface of the cylinder during the rotary 
movement of sald cylinder, the vi'holè operating for the purpose of opening and 
forming the bottom of the basg-tube, and means to move the bag-tube with the 
cylinder." 

The élément of chief importance in the présent case is : 
"Operating means for the forming-plate adapted to cause the sald plate to 

osclUate about its rear edge uppn the surface of the cylinder during the rotary 

movement of sald cylinder.'' 

In the opinion of the Circuit Court of Appeals it was said : 

"The patent In suit is concerned wlthfolding the bottoms of S. O. S. paper 
bags. In the prior art this had beeii acconiplished both by a folding-plate re- 
ciprocating upon a plane, and by the opération of Angers upon a cylinder. The 
folding-plate and the cylinder had never been comblned. The cortiplalnant ur- 
ges with much probability that the reason why they had not been comblned 
lay In thé difflculty of operating a pivoted folding-form upon the surface of a 
cylinder. Two circles external to each (other) can be in contact at but one 
point, while, in order that the folding-plate may operate, its end, as It moves 
upon a pivot, must remaîn for some distance in contact with the surface of 
the revolving cylinder. The problem nïay be solved by oauslng the pivot or 
axis of the folding-plate to yield away from the cylinder, or by causing the 
surface of the cylinder to be depressed away from the folding-plate. The 
patent in suit adopts the Arst device, the defendant's machine the second ; and 
the crucial question before the court is this: Under ail the eircuinstnnees of 
the case, iS the second mèthod, as compared with the Arst, wlthin the doctrine 
of équivalents?" 

The court observes : 

"We hâve been unable to And any operatlve combination of a rotary cylin- 
der and a forming-plate QseiUating thereon earller than the patent lu suit." 
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In the Paper Bag Patent Case, 210 U. S. 405, 420, 421, 28 Sup. Ct, 
748, 752, 52 L. Ed. 1122, the argument was largely devoted to ques- 
tions remote from those before us. The language of the Circuit Court 
is referred to as follows: 

"The Circuit Court sald tliat the 'plth' of the invention 'is the combination 
of the rotary cylinder with means for operating the forniing plate in connec- 
tion therewlth, limited, however, to means which cause the plate to oscillate 
about its rear edge on the surface thereof,' and distinguished the invention 
from the prior art, as follows: 'Aside from the cylinder and the forming plate 
oseillating about its rear edge everything In thèse claims (the claims of the 
patent) is necessarily old In the arts.' It was this peculiar feature of novelty, 
It was said, which clearly distinguished it from ail that went before it. This 
conclusion was in efCect confirmed by the Circuit Court of Appeals." 

The opinion of the Suprême Court also observes : 

"But abstractions need not engage us. The claim is not for a funetlon, but 
for mechanical means to bring into working relation the folding plate and the 
cylinder. This relation is the very essence of the invention, and marks the 
advance upon the prior art." 

We hâve to inquire, then, what was the working relation of the 
plate and cylinder in the Liddell machine, and what the mechanical 
means for bringing into working relation the folding plate and cylin- 
der. The complainant's brief states : 

"The effect of the motions given to the plate by Liddell was to canse it to 
operate with respect to the cylinder and during the opening of the blank, ex- 
actly as did the similar plate of the earlier Lorenz & Houiss machine on its 
reciprocating folding bed. That is to say, to so turn the plate that its form- 
ing Angers engaging the upper ply of the blank rotated backward around the 
Une on the bed which substantially coïncides with the cross fold Une of the 
blank. 

"There was absolutely nothing new In Liddell's machine with respect to the 
action of the plate and folding bed on the blank. The one new thiug was the 
devising of means for making possible this old action where the bed w^s a, 
partof a cylinder and the forming plate an independently supported device, 
not, as in the earlier machine, a device supported on and sharing the movè- 
ments of the bed." 

As the movement of the forming plate while performing the opér- 
ation of folding the blank was old, it seems quite clear that the mère 
fact that in the defendant's machine there is this old movement is 
not a sufficient'ground for holding the défendant to be an infringèr." 
In other words," the movement of the forming plate whereby the bag 
blank is folcled is not new, and is not the Liddell invention. Neither 
is the use by the défendant of a cylinder in conjunction with a form- 
ing plate havingthe old movements a sufficient ground for declaring 
the défendant an infringer, irrespective of the other éléments with 
which they are combined. , 

In the larger number of machines now used by the défendant there 
is what may be termed a forming plate with the old movement in 
folding the bag blank; but this plate moves in apâth so remote from 
the path of the cylinder that the plate neither rests upon the cylinder' 
nor requires, in order to avoid collision, a to and fro movement of 
the axis that supports the plate, or a. dépression. of the surface of the 
cylinder _ : , 
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By the complète séparation of the paths of movement of plate and 
cylinder there disappears entirely the need for mechanical means op- 
erating for the purpose of preventing a collision between the plate and 
cylinder during the working stroke of the plate. 

It is quite apparent that the mechanical problems involved in a com- 
bination wherein the plate and cylinder continue in actual contact dur- 
ing the working stroke of the folding plate are entirely différent from 
those that arise when the plate and cylinder are given separate paths. 

In the former litigation the défendant was held an infringer, for 
the reason that its mechanical means for depressing the cylinder to 
avoid collision with the plate were the équivalent of Liddell's operat- 
ing means for the plate whereby its to and fro movement in relation 
to the cylinder avoided collision. 

In the greater number of its machines the défendant does not now 
use that which was held to be the équivalent of Liddell's — 
"operating means for the folding plate adapted . to cause ttie sald plate to os- 
elUate about its rear edge upon the surface of the cylinder." 

Conceding that the receding movement of the cylinder section still 
continues, it is not used in the greater part of defendant's machines as 
a means for getting the cylinder out of the path of the plate, and no 
longer performs that function wherein it infringed. 

If the means for depressing the surface of the cylinder hâve now no 
effect upon the forming plate or upon its movements, it seems to fol- 
low that in the defendant's combination there is entirely lacking the 
élément of — 

"operating means for the forming plate adapted to cause the sald plate to os.- 
clllate about lt8 rear edge upon the surface of the cylinder." 

The direct operating means for defendant's forming plate is a fixed 
axis, which has a variable rotary movement timed according to the 
movements of the cylinder. Its movements are so timed" that the fold- 
ing plate co-operates with the cylinder in folding the blank, but does 
not travel upon the surface of the cylinder. 

In the affidavit of William A. Lorenz, quoted in complainant's brief , 
it is stated concerning the Liddell machine : 

"The relative to and fro motion of the axis supporting the plate with référ- 
ence to thé surface ot the fcridlng bed on the cylinder serves also the function 
of preventing a collision between the plate and the cylinder during the work- 
ing stroke of the plate ; but thls is an incidental rather than a primary func- 
tion of the peeullar motion glven to the plate with référence to the folding 
bed, because the primary and essential function of thls motion Is, of course, 
to enable the parts which act dlreetly upon the blank and effect the operating 
of opening the end of the blank into a diamond fold to accomplish thls 
work," etc. 

The complainant's brief seems to adopt this view, so that in the 
présent case we hâve the contention that what was regarded by the 
Circuit Court of Appeals as the solution of the problem of combining 
a folding plate and a cylinder is to be treated as merely incidental. 
But it is quite clear that the défendant by the course of the former 
litigation was justified in the opinion that it was held liahle as an 
infringer because of its adoption of this "incidental feature," and that 
by the omission of this feature it would avoid infringement. The dis- 
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missal of the pétition that the défendant be adjudged in contempt in- 
dicates that the Circuit Court was not convinced that the changes in 
defendant's machine were merely formai. 

I The complainant now contends that that change in defendant's 
machine which consists in cutting ofï the edge of the forming plate 
so that this edge — i. e., the rear ed^e — no longer contacts with the 
face of the cylinder, is merely a formai change, and a mère expédient 
for evading the Liddell patent by rendering the phrase "operating 
means for the forming plate adapted to cause the forming plate to 
oscillate upon its rear edge upon the surface of the cylinder" an inapt 
descriptive expression. It is quite apparent, however, that the cutting 
off of the plate gives rise to a question that is not merely verbal, but' 
substantial. 

While it is true that the claims contain no express limitation as to 
the form of the plate they nevertheless do contain an express limita- 
tion as to the operating means for the forming plate, in the phrase 
"adapted to cause said plate to oscillate upon its rear edge upon the 
cylindler during the rotary movement of the cylinder." This phrase is 
not applicable to the fixed axis which opérâtes the defendant's plate, 
and in the previous décisions was not applied to that alone. 

In order to find operating means for the forming plate within this 
description, it was necessary to find in the operating means whereby 
the surface of the cylinder was depressed the équivalent of the means 
whereby the plate was given a to and fro motion with relation to the 
cylinder. 

It was true in the former litigation, and is true in this, that without 
■ the use of operating means for depressing the surface of the cylinder 
there can be found in defendant's machine no operating means for the 
forming plate that answers the description in the claims, according 
to the substantial meaning given to thèse descriptive terms in the 
former litigation. Furthermore, though the words in question appear 
in the claims as a spécifie limitation of the kind of operating means 
for the forming plate, they are aiso descriptive of that feature of 
mechanical novelty which was found by the Circuit Court to consti- 
tute the pith of Liddell's invention. 

From the entire spécification, the claims, and from previous opin- 
ions of three courts, it is manifest that to préserve contact between 
cylinder and plate during the working stroke was a fundamental con- 
ception, and that the pith of the Liddell invention was the mechanical 
means of accomplishing it. The fact that Liddell solved the problem 
of keeping a forming plate and cylinder in contact during the working 
stroke is, of course, no reason for giving him a monopoly of the use 
of the old folding plate movement in connection with a cylinder, when 
the two are never in contact and move in distinct paths, and when 
his means of keeping them together is not used. 

Assuming that in the Liddell machine there is shown the first use 
of a cylinder together with a folding plate, there is no claim in the 
patent for a combination of this breadth, and yet the complainant's 
argument, by regarding the question of working contact between plate 
and cylinder and means for avoiding collision as merely incidental, has 
practkally reached the contention that because the defendant's ma- 
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chine contains a plate with the bld folding movement, and a cylinder, 
and because ! the 1 riiovements of, the plate are properly titned in relation 
to the movements of the cylinder, there is infringement. The opin- 
ions of both the Circuit Court and the Suprême Court contain express 
language which forbids this breadth of construction ofthe Liddell 
claims. 

To find infringement by the défendant as to those machines wherein 
the paths of plate and cylinder are se remote that neither need give 
way to avoid colHsion with the other, we must not only disregard 
express language of the claims, but also disregard entirely what hida- 
erto has been considered the pith of Liddell's invention. The words 
"on the surface of the cylinder" must be entirely rejected. If we 
disregard what is signified by thèse words, and hold that this par- 
ticular feature is nonessential, we must disregard also important fea- 
tures in the opération of Liddell's machine : 

First, a part of the work done by the forming plate on the bag 
blank, and thus described in the spécification: 

"The former plate, E, has its rear edge made sharp, as at W, so that when 
It presses downward Upon the bag tuhe It forms a transverse creuse about 
which the paper bends»" etc. 

Second, the compound resuit of the two movements given the plate, 
so that it—- 

"receives a rotating jnovément on its carrier axis, c, and also a to and fro mo- 
tion with référence to the cylinder or folding bed ; the compound resuit of 
thèse two movemepts belng the travel upon the surface of the cylinder and the 
turning back or oscillation on Its rear edge." 

The defendant's plate has a continuons rotary movement, which is 
retarded and accelerated. The plate during the folding opération 
has a movement similar to the backward movement of the complain- 
ant's plate during the folding opération. The foldling is accomplished 
by a similar movement in each case. 

'. . We may accept the complainant's contention that the expression 
"oscillate onits réar edge" has référence simply to the movement dur- 
ing the working stroke and has no référence to the return of the 
plate to a position for the following working stroke, or to the motion 
•of>the plate on its supporting axis during this return.- 

' Assuming that both Liddell and the4ef endant hâve the movement of 
^ the folding plate that was in thepripr art, assuming even that Liddell 
was first to sotimé the old plate movement that the plate would co- 
operate with a cylinder, and that thé défendant has also so timed 
the movements of its plate that it will co-operate with a cylinder, this, 
in my opinion, is insufficient to sustain the bill. It is quite outside the 
'claims of the Liddell patent. The mcchanical combination of Liddell 
with its plate and cylinder in contatt is substantially différent from 
the defendant's mechanical combination with distinct and separate 
paths for the plate and cylinder: ■ 

■ The complainant's brief contains the statement that the cutting off 
• of the edge of the plate is the only real change in defendant's ma- 
chine that afïects the question of infringement, that the other parts re- 
main as before, and that the operating mechanism moves aU thèse parts 
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in the samé way so that they coact as bef ore. In making this state- 
ment the complainant does not distinguish between the larger number, 
of defendant's machines wherein the plate is so shprt that it does not- 
corne within the path of the cylinder, and the smaller number of ma-: 
chines where the plate, though eut off, and not in actual contact with 
the cylinder, still sweeps through the path of the cylinder, so that 
the surface of the cylinder must be to some degree depressed to pre- 
vent collision. 

I am of the opinion that the question of infringement is substantially 
différent, according to whether the dépression of a section of the 
cylinder is or is not used to avoid collision with the plate. The use of 
this feature was held by the Circuit Court to be the équivalent of Lid- 
dell's operating means. The mère omission of the crease-f orming func- 
tion of the edge of the plate would, in my oninion, be insuffîcient.to 
avoid infringement, provided the défendant still used the dépression 
of the surface of the cylinder to avoid collision between plate and cyl- 
inder. While the cutting off of the edge of the plate might render 
the terms "upon the surface of the cylinder" inapt, yet the défend- 
ant would still be within a fair interprétation of the Liddell claims if 
the edge of the plate were so close to the cylinder as to require a de- 
pression of a part of the surface of the cylinder in order that the 
plate might perform its working stroke. Nevertheless the complain- 
ant's brief states that there is practically no issue on the subject of 
the exact distance of the rear edge of the plate from the cross fold 
line of the blank. I doubt if I should pursue this minor question of 
infringement further than to say that upon the testimony that in 31 
of the modified Strasburg machines it would be impossible to move 
the forming plates past the cyhnder except for the recession of the 
folding bed or carriage, I am of the opinion that as to thèse machines 
the former opinion of the Circuit Court of Appeals is directly appli- 
cable, despite the omission of the creasing function of the iforming 
plate, and despite the fact that the plate, though passing within the 
circular path of the cylinder, does not come in contact therewith. 

The défendant, besides noninfringement, raises four other défenses, 
as follows: 

First. The alleged complainant does not exist. 

Second. The blU of complalnt was executed and flled without any autborlty 
derlved from any owner of the Liddell patent. 

Third. The alleged complainant, even If its existence is to be presumed, la 
not proved to be the owner of the Liddell patent. 

Fourth. The blll of complalnt Is multifarious. 

I have examined each of thèse défenses, and find that they are 
each and ail insufficient to defeat the bill, and that the questions aris- 
ing thereon are not so important or doubtful as to require detailed dis- 
cussion. 

As to the gênerai groundls upon which the complainant seeks to 
hold the défendant as an inf ringer, regardless of différences between 
its machines in respect to the means of avoiding collision between plate 
and cylinder, I am of the opinion that the merits of the case are with 
the défendant; and, were this the entire case, the bill should be dis- 
missed. As the évidence shows, however, that 31 of the defendant's 
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machines contain a feature which the previous décisions hâve found 
to be the équivalent of Lïddell's operating- means, I am of the opinion 
that as to thèse 31 machines the complainant is entitled to a decree 
in its favor. 
A draft decree may be presented accordingly. 



ÎA.NTHRACITB SEPABATOR OO. v. POLLOCK et al. 

(Circuit Court, M. D. Pennsylvanla. Deeember 31, 1909.) 

No. 28, June Term, 1907. 

1. Patents (§ 528*) — ^Validity and Infkingement— Coai, Sepaeator. 

ïhe Pardee patents, Nos. 629,590, 629,591, and 629,592, each for an ore 
and coal separator, spedally designed for use In an anthracite coal break- 
er, and conslstlng of a sharply Inclined spiral way or chute Into whlch 
the coal Is dutuped, havlng the floor Inellned toward the axis, whlch op- 
érâtes to separate the coal from the slate and bone durlng thelr descent 
by reason of thelr différent spécifie gravlty and frictlonal résistance, were 
not antlclpated, and disclose Invention ; also hold, infringed. 

2. Patents (§ 51*) — ^Peiob Use— What Constitutes. 

A prlor use. In order to négative novelty in a later patented devlce, 
must be somethlng more than an accidentai or casual one, and must be 
80 far understdod and practlced or perslsted in as to contrlbute to the 
Bum oî human knowledge and be accessible to the public, becoming an es- 
tabllshed fact in the art. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 66-74; Dec. Dig. 
S 51.*] 

In Equity. Suit by the Anthracite Separator Company against 
James Pollock and the Parrish Coal Company for inf ringement of let- 
ters patent Nos. 629,590, 629,591, and 629,592, for an ore and coal 
separator, granted to Frank Pardee July 25, 1899. On final hearing. 
Decree for complainant. 

Ail of the daims of each of the patents are relied on, and are as 
f ollows : 

First Patent. 

1. A machine for separatlng ore, coal, etc., by gravitation, centrlfngal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way formlng 
a floor along whlch the substances pass, an Inlet thereto and an outlet there- 
from, sald floor belng provlded wlth an Incline the plane of which pltches to- 
ward the axis and toward the outlet of sald spiral way. 

2. A machine for separatlng ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng an axial support, a spiral way formlng a 
floor around sald support and along whlch the substances pass, an inlet to 
and an outlet from sald way, sald floor belng provided wlth an incline the 
plane of which pltches toward the axis and toward the outlet of sald spiral 
way. 

8. A machine for separatlng ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng an axial support, a spiral way formlng 
a floor around sald support and along' whlch the substances pass, an inlet 
to and an outlet from sald way, and an abutment or wall at the outer edge 
of the splrals, sald floor belng provlded wlth an Incline the plane of whlch 
pltches toward the axis and toward the outlet of the spiral way. 

*For other cases see same toplc & i mvmbsb in Dec. & Am. Digs. 1907 to date, à Rep'r Indexes 
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Second Patent. 

1. A machine for separating ore, coal, etc.. by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way formlng 
a floor along whlch the substances pass, an Inlet to and an outlet from said 
way, said floor belng provlded wlth surfaces undulatlng transversely to the 
axis of the splrals. 

2. A machine for separating ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way formlng 
a floor along whlch the substances pass, an Inlet to and an outlet from said 
way, the floor thereof belng provlded wlth contlnuous ledges or ways extend- 
Ing in the direction of the length of the splrals. 

3. A machine for separating ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way 'formlng 
a floor along which the substances pass, an inlet to and an outlet from said 
way, the floor thereof belng composed of a plurality of overlapplng allnlng 
sections and provlded wlth surfaces undulatlng transversely to the axis of 
the splrals. 

4. A machine for separating ore, coal, etc., by gravitation, certrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way formlng 
a floor along which the substances pass, an inlet to and an outlet from said 
way, the floor thereof being composed of a plurality of overlapplng allnlng 
sections provlded wlth contlnuous ledges or ways. 

5. A machine for separating ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way formlng 
a floor along which the substances pass, an Inlet to and an outlet from said 
way, said floor being provlded wlth an Incline the plane of which pitches to- 
ward the axis and toward the outlet, said floor having surfaces undulatlng 
transversely to the axis of the splrals. 

6. A machine for separating ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a suitably-supported spiral way formlng 
a floor along whlch the substances pass, an Inlet to and an outlet from said 
way, said floor being provided wlth an Incline the plane of which pitches to- 
ward the axis and toward the outlet, said floor belng also provided wlth con- 
tlnuous ledges or ways extendlng In the direction of the length of the splrals. 

Thlrd Patent. 

1. A machine for separating ore, coal, etc., by gravitation, centrlfugal .action 
and frictlonal résistance, comprislng a sultably-supported spiral way consti- 
tuting a floor over which the substances pass, an Inlet thereto and an outlet 
therefrom, said floor being provlded wlth an incline the plane of which pitches 
toward the axis and toward the outlet, and having segregated surfaces devl- 
ated from the plane of the floor and disposed at différent points between the 
inlet and outlet of the spiral for dlrectlng certain substances Inwardly on and 
along the spiral way. 

2. A machine for separating ore, coal, etc., by gravitation, centrlfugal action 
and frictlonal résistance, comprlslng a sultably-supported spiral way constl* 
tutlng a floor over which the substances pass, an inlet thereto and an outlet 

' therefrom, said floor being provlded wlth an incline the plane of which pitches 
toward the axis and toward the outlet, and wlth inwardly-extending surfaces 
deviatlng from the plane of the floor for changing the course of certain sub- 
stances tnwardly when passing through the machine. 

Hubert A. Banning and F. W. Wheaton, for complainant. 
Robert Watson and Beers & Grambs, for défendants. 

ARCHBALD, District Judge. There is no particular difficulty in 
this case. The patents in suit are valid, and the defendant's infringe- 
ment of them is clear. The structure which they cover is a device spe- 
cially designed for use in an anthracite coal breaker, to assist in seoa- 
rating the coal from the slate and "bone," with which it isunavoidably 
mingled as it cornes out of the mines. In the préparation of anthracite 
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coal for market, it has both to be cleanëd and to be divided up into the 
différeiit sizes whîch are current and hâve been found to be oi conven- 
ient use. And for this purpose it is lipisted from the mine to the top of 
the breaker building, w-here it is dumped en masse, and allowed to de- 
scend over bars and screens and through roUers by which it is crushed, 
being sorted and cleaned in the process. The coal is sized and the dirt 
and culm removed from it by mearis of revolving sieves or screens, 
but the smali pièces of slate and rock, and the commingled coal and 
slate, known as "bone,". which are'mixed up with the coal as it is 
mined, havé either to bé picked out by boys and men employed for that 
purpose, or separated from it mechaniçally by some such device as 
the one in suit. 

Prominent, if not pioneer, among thèse, is the Septimus Thomas 
separator, patented April 6, 1875, with the several subséquent im- 
proyements ' upon it by the same and other inventors. The slate and 
coal in thèse are sent down together over an inclined plane or chute in 
which transverse openings or traps are provided at différent points, of 
such width that the slate, which is of greater spécifie gravity and has 
greater frictional -résistance than the coal, and does not therefore 
move with the same speed, drops into them and is carried off, while 
the coal attains a sufficient velocity to jump over them and go on by 
itself. The complainants make use of the same différence in spécifie 
gravity and frictional résistance, but as an additional means of sepa- 
rating the two màterials take advantage also of the différent effect 
exerted upon them by contrifugal force. The coal mixed with its im- 
purities is dumped at the head of a sharply inclined spiral plane or 
way, which also has an inward pitch towards the axis about which the 
spiral winds. Transverse breaks and other retarding devices, extend- 
ing partially across it, are also inserted to accentuate the différence of 
action of thèse forces upon the two màterials and to arrest and divert 
the slate towards the inside. The coal, being lighter and the least af- 
fected by frictional résistance, moves with the greatest velocity down 
the chute, and is thus thrown to the outer edge by the effect of cen- 
trifugal force; while the slate, being heaviest and offering the great- 
est résistance, moves slowly, and gravitâtes to the center, yielding to 
the transverse pitch, and being f urther, turned in that direction by the 
other means set in its path; and the bone, made up of eombined slate 
and coal joined together in one pièce, and partaking of the character- . 
istics of eàch, assumes the middle of the way, occupying an interme- 
diate place between both. Separating themselves from each other in 
this way, and automatically taking this relative position as they de- 
scend, which becomes more marked the, f urther they go, each by it- 
self falls^ into the réceptacle provided for it at the end. 

There is nothing like this anywherfe to be found in the prior art. 
Spiral chutes for handling varions commodities no . doubt appçar. 
And the différence in gravity and frictional résistance of slate and coal 
had been previoUsly taken advantage of , as already stated, for the pur- 
pose of separating the twO. But nowhere, in the same or any other 
cpnnection, is there the, çombination of a spiral, inwardly inclined, 
descendîhg plane, in which ceritrifùgal force as a separating agency is 
àdditionally «nployed. ; ■ : ■ ; 
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A spiral lump coal chute, designed by the défendant, PoUock, and 
constructéd under his supervision at one of the breakers of the Kings- 
ton Coal Company,, is àdvanced and confidently reHed on as something 
of that kind. This chute was built in 1892, but did not go into opéra- 
tion until 1894, and was abandoned the next.year, but was taken up 
again in 1906, and has been in use ever since. The floor of this chute 
was composée! of heavy cast iron plates, having a sHght inward pitch, 
not by design, but by accident, the structure not being so well sup- 
ported on the inner side, and sagging by the excessive weight of the 
plates, which increased as it went down. After this chute had been 
in use for a time, it was noticed that the rock and slate and the coal 
were separated at the bottom, the one being fqund on the inside and 
the other on the outside of the track ; and advantage was accordingly 
taken of this by cutting a hole in the landing platf orm and stationing 
a man there, who dropped the slate through it into a mine car, while 
the coal went on into a pocket beyond. This séparation only occur- 
red, however, in the early use of the chute, while the bottom plates 
were rough, and the material in conséquence moved slow, and it dis- 
appeared when they became smooth with wear. But the effect for the 
time did not go unobserved, and the idea was àdvanced that it would 
make a good separator, although nothing further was done to that 
end. 

There was nothing in this structure to make out an anticipating 
use. While to a certain extent, no doubt, there was a correspondence 
in form to the présent device, and the separating effect of it was 
known, the inward pitch of the bottom plates, such as it was, which 
was admittedly essential to the action claimed for it, was a mère 
chance, due to the sagging of the inside timbers, and there is noth- 
ing to show that the resuit was traced to this source. Aside, there- 
fore, from the fact that the chute was designed for an entirely différ- 
ent purpose, and conceding that, without regard to this, if the proper 
steps had been taken to secure permanent advantage of the discovery, 
a prior use, which would hâve defeated the présent invention, might 
be made out, yet, ail things considered, it is not entitled to be given 
this efïect. The use which was made of the chute was temporary and 
crude; the function disappearing when the plates had worn smooth, 
and the whole chute being abandoned for every purpose for over ten 
years. Even if it was partially appreciated whjle it lasted, and the 
possibilities residing in it recognized, the operative principle does not 
appear to hâve been understood, so as to be intelligently reproduced. 
A prior use, in order to négative novelty, must be something more 
than an accidentai or casual one. It must, indeed, be so far understood 
and practiced, or persisted in, as to contribute to the sum of human 
knowledge and be accessible to the public, becoming an established 
fact in the art. Gayler v. Wiîder, 10 How. 477, 497, 13 L. Ed. 504; 
Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 379; Acme Flexible 
Clasp Company v. Carey Manufacturing Company (C. C.) 96 Fed. 
344; Ajax Métal Company v. Brady Brass Company (C. C.) 155 Fed. 
409. There is not the remotest approach to anything of that kind 
hère. No doubt, as already stated, there was a conforming structure, 
with a somewhat similar function, and looking back with the light 
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which we now hâve we are able to see that the parties had the device 
of the patent almost, if not quite, in hand. But they did not follow 
it up, as they should, and, stopping short where the présent inventer 
went on, it cannot be brought in now td anticipate and defeat what he 
has successfully achieved by himself. 

Infringement is only feebly defended, and, as already intimated, 
is clear. The three patents in suit were issued to the same inventer 
on the same day, and are ail, with slightly différent features, practical- 
ly for the same device ; the spécifications and drawings being almost 
identical in the first two. They ail call for a "spiral way forming a 
floor," as to which it is contended that a floor in fact is meant; that 
is to say, one having a continuons surface, and not one broken up by 
gaps and jumps, as in the defendant's structure, which in this respect, 
it is said, is patterned after the Septimus Thomas separator, and is to 
be so classed. But there is no such limitation to be imposed upon it, 
from anything that appears. The word "floor," in the connection in 
which it is used, evidently means nothing more than the bottom of 
the inclined way along which the coal and slate are to move, however 
diversified and divided up it may be. And this is made clear by the 
spécifications and drawings, particularly those of the third patent, 
where breaks or steps, if not gaps', are expressly shown. So, also, 
with regard to the lîrst patent, in which the floor is to be "provided 
with an incline the plane of which pitches towards the axis." The 
word "plane" hère is a noun, and not an adjective, and refers to the 
gênerai set or trend of the floor, as indicated by an imaginary plane 
passing through it. It does not require that the surface should be of 
an even or unvarying inward cant, as contended, but is broad enough 
to cover the warped surface shown in the defendant's device. The 
only possible question upon this part of the case is with regard to the 
undulating surfaces, transverse to the axis, which are the controlling 
feature of the second patent, which it is claimed that the défendant 
does not hâve. Taking thèse as they appear in the drawings, it may 
be that the défendant does not offend. But the transverse gutters 
found in his structure, and designed to divert inwardly the slate and 
bone, are within the terms of the patents both in form and function, 
and must therefore be held to infringe, which the fact that they hâve 
also the falls and traps of the Thomas separator, over which the coal 
jumps, but which catch the slate and bone, does not relieve. With- 
out following further, however, the distinctions and verbal refinements 
by which it is sought to avoid the device of the patents, it is sufficient 
to observe that both structural form and operative principle hâve been 
so manifestly appropriated that, with even less than the ordinary al- 
lowance for équivalents, the infringement is complète. 

Let a decree be drawn in favor of the complainant, sustaining the 
patents and finding infringement, and referring the case to a master 
to take an account. 



AMEKICAN BAR LOCK CO. V. OLD. 113 

AMERIOAN BAR LOCK CO. v. OLD et al. 

(Circuit Court, E. D. Pennsylvania. December 14, 1909.) 

No. 113. 

Patents (§ 328*)— Infeingement— Vault-Light Construction. 

The Caldwell patents, No. 741,010 and No. 760,728, eaeh for Improve- 
ments in vault-light construction, construed, and, as limited by the prlor 
art, held not infringed. 

In Equity. Suit by the American Bar Lock Company against Rob- 
ert H. Old and others. On final hearing. Decree for défendants. 

Hector T. Fenton, for complainant. 

H. M. McCauhey, W. S. Furst, and Chas. M. Catlin, for défendants. 

J. B. McPHERSON, District Judge. Two patents are involved in 
the présent suit, No. 741,010, dated October 13, 1903, and No. 760,- 
728, dated May 34, 1904, each for improvements in vault-light con- 
struction. They were granted to William L. Caldwell, but are now the 
property of the plaintiflf. The spécification of No. 741,010 describes 
the invention in part as f ollows : 

"The main feature of novelty in my présent invention consists of a vault- 
light glass of areh form constructed with plaln outwardly-Inellned flangeless 
side walls and centerlng depending lugs projectlng beneath the frame-bars 
for preventlng latéral movement of the glasses upon the latter. This form 
of glass affords greater strength and a larger Ughting area for a given weight 
and priée of glass than any other form of glass for vault-light constructions 
known to me, and its use renders possible the employment of much larger and 
stronger frame-bars in the construction. Another advantage due to the use of 
arch-form glasses having centerlng depending lugs Is that the glasses can be 
supported entirely above the lower surface of the supportlng-frame, thereby 
avoiding the objectionable projections beneath the frame, as in the ordlnary 
construction, and at the same time the glasses are prevented from movlng lat- 
erally. Thèse Improved arch-form glasses may be molded with prisms or 
wlthout prisms. When they are formed without prisms, they consist of a 
tread portion having parallel upper and lower surfaces and Intégral support- 
Ing outwardly-inclined side walls projectlng downwardly from the tread por- 
tion to form an arched structure adapted to rest upon the supportlng-frame." 

Then foUows a description of the glasses when they are formed with 
prisms : 

"When the glasses are formed with prisms, they comprise a tread portion, 
a prism portion flush with one end of the glass projectlng approximately half- 
way beneath the tread portion and having its outer surface coïncident with 
the outer surface of the tread portion and supporting outwardly-inclined side 
walls embracing, and formed intégral with, the tread portion and the prism 
portion, and formlng thèse with an arched structure. A further advantage of 
the improved arch form of prlsm-glass Is that It more effectively diffuses the 
llght In a cellar or other room to be llghted, the tread portion allowing the 
rays of llght to pass dlrectly through, while the prism portion refracts the 
llght-rays and throws them back of the vault-light and diffuses them through- 
out the cellar." 

I hâve quoted the latter paragraph mainly in order to observe that^ 
while the construction thus describèd is the only construction shown 
on the drawings, it cuts little figure in the présent controversy. Nei- 

*For other cases see same tapie £ } number in Dec. & Am. Digs. 1907 to dat^, & Rep'T Indexe» 
175 F.— 8 
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ther party makes a glass in this form, and, if that fact is not steadily 
borne in mindi, perplexity and confusion are likely to resuit. Part of 
the spécification is naturally taken up with an explanation of the dra^v- 
ings, and much of this is, of course, inapplicable now, although some 
of it must still be considered. 

There are 16xlaiins of this patent, but only the first 4 relate to the 
glass, and of thèse claim 1 is not involved. The other three are as fol- 
lows: 

"2. A vault-light glass of arch form, constructed with a tread, supporting 
side walls, horizontal shoulders, and a depending shallow web for bracing the 
side walls. 

"3. A vault-light glass of arch forni', constructed with a tread, supporting 
side walls, a prism located between the side walls and having a ceutering de- 
pending lug projecting beneath the side walls for preventing latéral movement 
of the glass. 

"4. A vault-light glass of arch form, constructed with a tread, outwardly- 
Incllned supporting side walls, horizontal shoulders, a prism flush with one 
end of the glass located between the side walls and having a centering depend- 
ing lug projecting beneath the side walls for preventing latéral movement of 
the glass." 

The first claim of No. 760,738, which relates also to the glass, may 
be considered in this connection: 

"1. A vault-light glass of arch form, constructed with a tread portion, lock- 
Ing tongués or shoulders spaced from the tread portion, a supporting base 
portion, and, a plurality of prism portions projecting beneath the tread por- 
tion, the reflecting-faces of the prism portions extending at différent angles 
with relation to the tread surface, as set forth." 

In my opinion no use fui purpôse will be served by a detailed dis- 
cussion of thèse claims. The prior art is well developed and must limit 
them to a narrow range. There were vault-light glasses of an arch 
form before Caldwell éntered the field, and ail thèse glasses necessarily 
had a tread; most of them had supporting side walls; and in some 
of them the sides are flangeless and outwardly inclined. The "depend- 
ing shallow web" may be eliminated. It is shown on the drawings 
(which illustrate glasses with a prism), but it is not needed or used in 
a glass that has no prism, and I do not think it is présent in either of 
the forms made by the plaintifï, or in Exhibit I, which is the only 
form made by the défendants that need be examined. The élément 
described in claim 3 as "a prism located between the side walls 
and having a centering depending lug projecting beneath the side 
walls for preventing latéral movement of the glass," and described in 
claim 4 as "a. prism flush with one end of the glass located," etc., is 
not found in Exhibit I, which bas no prism between the side walls 
having a centering dependii^g lug. This exhibit has prisms between 
the side walls, but thèse prisms bave no lugs, and, even if it be as- 
sumed that the exhibit has the' équivalent of the plaintifif's lugs, this 
équivalent has no connection \vith the prisms. The descriptions of 
the prism with its depending lug, that are found in claims 3 and 4, 
were evidently intended to apply to the form of construction shown 
in the drawings, and do not apply to Exhibit I. In claim 1 of No. 
760,728, the nearest approach to noveltythat I can see is "the lock- 
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ihg torigûes or shoulders spaced from the tread portion" ; biit the prier 
art contained this device also in one form or.another, and the daim 
should, I think, be limited to the variation that is shown. The défend- 
ants' grqove or tongue appears in earlier patents, and it may perhaps 
infringe them, but as it seems to me it does not infringe the groove 
or tongue of .the plaintiff. 

It remains to speak briefly of daims 3 and 4 of No. 760,738. Thèse 
daims are as follows: 

"3. In a vault-light construction the comWnation of a séries of longitudinal 
bars having openlngs of axjproximately semicircular shape formed througli 
them, wlth a séries of transverse spreader-bars of approxlmately U-shaped 
cross-section extending through said approximately semicircular openlngs of 
the longitudinal bars, glasses mounted upon said framework, and a bindlng 
material molded around said glasses and framework and fllling the channels 
of said spreader-bars and the openlngs through said longitudinal bars, sub- 
stantially as set forth. 

"4. In a vault-light construction the comblnation of a frame-work formed 
of longitudinal and transverse bars suitably secured together, with a séries of 
glasses formed wlth base-flanges which rest upon said framework and hori- 
zontal locklng tongues or shoulders, and a bindlng material molded around 
said glasses and framework and forniing wlth said tongues or shoulders inter- 
locklng tongues or shoulders to prevent the latéral séparation of the bindlng 
material and glasses substantially as set forth." 

Thèse daims hâve to do with the frame, and, v^rhile the défend- 
ants may perhaps come near to offending against daim 3, 1 hâve final- 
ly dedded that they do not infringe. Their frame bas no opening of 
approximately semicircular shape through the longitudinal bars; its 
spreader-bars do not extend through thèse openings, ' and therefore 
the cément cannot flow through the openings; and, in view of the 
restriction imposed upon this vital feature of the daim by earlier pat- 
ents, I believe that the défendants do not invade the fieldl that is right- 
fully occupied by daim 3. 

A decree may be entered dismissing the bill. 



CAMPBELL V. NEW IDEA AEO LIGHT CO. 
(Circuit Court, S. D. New York. June 23, 1909.) 

1. Patents (J SU*) — Infbinqements— 1>efenses— Validitt— Pleadino. 

Where, In a suit for infringement of a patent, the only défenses pleaded 
were that complainant's alleged original Invention was In extenslve use 
throughout the United States for more than two years prlor to the dates 
pleaded as those on which the applications for patents were made, and a 
déniai of infringement, the court will be concluded as to the validity of 
the patent. In view of the prlor state of the art, by the presumptlon in Its 
favor arislng from the grant of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 542; Dec. Dlg. § 
311.*] 

2. Patents (| 77*) — Adjustment of Appliances— Dedioation to Public. 

Where complainant put Into public use certain unsuccessful gas lamps, 
which, while resembling in external appearance his subséquent patented 
lamp, did not embody the nice adjustment of parts which was the glst of 

•For other cases see same topic & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the patent, No. 872,895, subsequently obtalned, the patent was not Inral- 

Idat^ by a prior dedlcatlon of tbe patented article to the public. 
[EM. Note.— For other cases, see Patents, Dec. Dig. § 77.» 
Prlorlty and continuance of public use of Invention as affectlng patenta- 

blllty, see note to Eastman t. Mayor, etc., of City of New York, 69 C. a 

A. 646.] 

In Equity, Final hearing in suit by Charles A. Campbell against 
the New Idea Arc Light Company for patent infringement. Judg- 
ment for complainant. 

See Campbell v. Magnet Light Co, (C. C.) 175 Fed. 117. 

Isaac B. Owens, for complainant. 
Harold M. Phillips, for défendant. 

HOUGH, District Judge. To find that the défendant is an imîtator 
of complainant's product needs nothing more than an examination 
of exhibits; but more is found in this case, inasmuch as défendant 
not only admits the imitation, but asserts his right to imitate. Défend- 
ant, however, déclares (in substance) that what he has imitated is not 
complainant's patented article, but something which complainant man- 
ufactured, sold, and permitted the public to use for more than two 
years prior to the date of application for letters patent 872,895. The 
question, therefore, whether défendant is not only an imitator, but 
an infringer, diepends upon whether he has sustained the défenses set 
up in his answer, which are two (and no more). 

The first défense is that complainant's alleged original invention 
was. "in extensive use throughout the United States for more than 
two years prior to the dates set forth in the (bill of complaint) as 
those on which his applications for letters patent were made"; and 
the second défense is a déniai of infringement. As above indicated, 
the defendant's imitation is sq plain that the défense really rests upon 
alleged use for two years beforé application filed, and on nothing else. 
In my opinion a much more serious question would hâve been pré- 
sentée! to the court had the validity of this patent been put in issue 
by the plèadings. There may be cases in which the lack of patentable 
novelty is so plain that the court must take cognizance, even though 
that défense be not pleaded. But in this case, as in ail patent cases, 
the complainant starts with a presumption in favor of his patent, and, 
whatever may be my own view of the probability of sustaining this 
very broad patent if the prior state of the art were fully pleaded 
and shown, I am in this litigation concluded by the presumption in 
favor of validity plus the silence of defendant's plèadings in respect 
thereto. 

The sole mooted question, therefore, revealed by the évidence herein, 
is whether the complainant himself permitted the public to use his lamp 
otherwise than by way of experiment more than two years prior to the 
liling of his application. That the complainant dlid permit and en- 
courage and request the public to use a lamp more than two years 
before application filed is, I think, fully shown by his own testimony. 
But the inquiry is a narrower one: Did he so permit a public use of 

*For othcr cuei ■«• gain* toplc t { numbeb In Dec. A Am. DIc>. 1907 to date, & Rep'r Indexe* 
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the lamp whîch is the subject of the patent? I think not. The testi- 
mony satisfies me that he put out and into public use unsuccessful 
lamps, which, while resembling in external appearance his patented 
lamp, did not embody that nice adjustment of parts which is the gist 
of his patent as obtained. 

Complainant may hâve a decree as prayed for. 



CAMPBELL V. MAGNBT LIGHT CO. 
(Circuit Court, S. D. New York. November 30, 1909.) 

1. Patents (§ 326*) — Infeingement—Injunction— Violation. 

Where an injunction was granted agalnst the M. Llght Ce, restralnlng 
It, Its oflScers, agents, and workmen, from selllng certain gas lamps con- 
Btnicted in accordance wlth complalnant's patent, after which the M. Co. 
ceased business, and défendants, offlcers of the M. Co., engaged in a sim- 
llar business under another name, and were thereafter actlvely engaged 
In selling gas lamps which Infrlnged the patent, they were guilty of vlo- 
latlng the injunction, without référence to whether they owned the new 
business, or were employés of another, who was not a party to the action. 

[Ed. Note. — For other cases, see Patents, Cent. Wg. { 617; Dec. Dig. { 
326.*] 

2. Patents (§ 328*) — Infringement— Gas Lamps. 

Patent No. 907,626, for a gas lamp, issued to Joseph Miller December 22, 
1908, Jield to Infringe complalnant's patent. No. 872,895. 

3. Patents (§ 326*) — Infringement— Injunction— Punishment— Issues. 

Where an Injunction had been granted restralnlng défendants from In- 
frlnging a certain patent, from which no appeal had been taken, the valld- 
Ity of the patent for want of Invention and for anticipation is not open to 
revlew on a motion to punish défendants for contempt In rlolatlng the in- 
junction. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 326.*] 

In Equity. Action by Charles A. Campbell against the Magnet 
Light Company for infringement of patent. Chi motion to punish 
Joseph Greenberg and others for a violation of an injunction re- 
straining défendant Magnet Light Company, its officers, agents, at- 
torneys, and workmen, from making or selling gas lamps constructed 
in accordance with complalnant's patent. Motion granted. 

See, also, Campbell v. New Idea Arc Lighf Co. (C. C.) 175 Fed. 115. 

Emory D. Dyckman (Isaac B. Owens, of counsel), for complainant. 
Samuel Kahan, for défendant. 

HÔLT, District Judge. This is a motion to punish Nathan Green- 
berg, Joseph Miller, and Joseph Boderman for contempt. In a suit 
brought by the complainant against the Magnet Light Company, a 
dealer in gas lamps, an injunction was issued restraining the Magnet 
Light Company, and its officers, agents, attorneys, and workmen, from 
making or selling gas lamps constructed in accordance with the pat- 
ent No. 872,895, issued to Charles A. Campbell, the complainant. 
Greenberg, Miller, and Boderman were directors and officers of the 

*For other caseï aet lame toplc £ § mumbbb In Dec. & Am. Dlgi. 1907 to date, A Rep'r Indexe* 
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Magnet Xighf Company, and had full knowledgé of tiiftfkijtinçtioraL. 
After the suit àgainst the Magnet Light Company was brought, that 
Company ceaséd-to do business, and Greenberg, Millet-, and Boderman 
engaged in a similâr business under the style of the Reliable Arc Light 
Company. A claim is made upon this motion that Joseph Horowitz 
is the proprietor of the business carried on under the style of the Re- 
liable Arc Light Company ; that Miller manages the business for Hor- 
owitz, under a gênerai power of attorney f rom Horowitz ; and that 
Greenberg and Boderman are mère employés working for Horowitz. 
The évidence satisfies me that Miller, Greeriberg, and Boderman are 
the owners of the business carried on as the Reliable Arc Light Com- 
pany ; that the clàim that Horowitz owns it is untriie^ and that the 
power of attorney executed by Horowitz to Miller isa mère form, 
devised to aid Miller, Greenberg, and Boderman in carrying on the 
same business whîch had been carried on by the Magnet Light Com- 
pany, and in selling the same.kind of gas lights, made in violation of 
the complainant's patent, which they were enjoined from selling by 
the injunction. But it is of no conséquence who owns the business 
done under the name of the Reliable Arc Light Company. Miller, 
Greenberg, and Boderman are actively engaged at its place of busi- 
ness selling gas lamps, and if the lamps they sell infringe the com- 
plainant's patent, it is of no conséquence whether they own the busi- 
ness or are employés in it. They are violators of the injunction if the 
lamps which they take any part in selling infringe the complainant's 
patent. 

The lamp sold by the Reliable Arc Light Company is made pur- 
suant to the description of a patent for a gas lamp. No. 907,626, is- 
sued. to Joseph Miller December 23, 1908, about a year after the pat- 
ent issued to Campbell. I hâve carefully examined the two patçnts. 
The lamps described in thèse two patents seem to me substantially 
identical. A number of afïîdavits of dealers in lamps are submitted, 
which State in gênerai terms that the lamps sold by the Reliable Com- 
pany are entirely différent from the Campbell lamps; but they do not 
State in what respect they diff er. Such affidavits ambunt to nothing. 
The only person who makes an affidavit in which it is claimed that 
there are specified différences in the lamps is Mr. Hamilton, the de- 
fendants' expert. He asserts that there are such différences, in that, 
in the Campbell patent, the Io\^er end of the intensifier rests upon 
and engages with a shoulder formed in the upper end of the chimney, 
while in the Miller patent the chimney is not engaged with the intensi- 
fier, but is placed inside it, and that, in the Campbell patent, the slot 
in the intensifier through which the pilot light passes is vertical, while 
in the Miller patent it is hbrizçntal. In my opinion, thèse différences 
are trivial and irnmaterial. Nô claim is made in either patent for any 
invention in thé particular manner in which the intensifier is placed 
over the chimney, or in the direction of the slit through which the 
pilot light passes. I think the variations in thèse respects between 
the Miller and the Canipbell patents were not regarded as improve- 
ments or inventions by either Campbell or Miller, and that the reason- 
able inference is that, if Miller had any object in making thèse changes 
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from the Gampbell lamp, it was to make a lamp which would give 
soiTie color to a daim that it did not infringe thé Campbell patent. 

The papers in reply contain elaborate affidavits and copies of prior 
patents in support of the daim that the Campbell patent is invalid for 
want of invention and for anticipation. But that question is not open 
upon this motion. An injunction was granted, which enjoined Miller, 
Greenberg, and Boderman, as ofncers of the Magnet Light Company. 
No appeal has been taken from that order. It stands in full force. 
The only question on this motion, theref ore, is whether they hâve 
violated that injunction. 

My conclusion is that this motion should be granted, and that Miller, 
Greenberg, and Boderman hâve been guilty of contempt. Each of 
them is fined $1,000, to be paid within five days, one-half to be paid to 
the United States, and one-half to the complainant, to reimburse him 
for the expenses of this suit. If not paid within five days, each party 
in default will stand committed to Ludlow Street Jail until the fine is 
paid, not exceeding, however, in any event, six months. 

The order should be settled on notice. 



SUB-TARGET GTIN CO. v. HOLLIFIELD TARGET PRACTICE ROD 

CO. et al. 

(Circuit Court, S. D. New York. January 20, 1910.) 

Patents (§ 301*) — Infrinqement— Right to Injunction— Estoppel. 

Complainant's assigner having appUed for a patent on a gun target de- 
vlce before coroplalnant's patent was issued, complainant submitted to the 
War I>epàrtinent full detailed drawings of the invention, that it might 
advertise for open bids for the manufacture of a quantlty of the devices ; 
complainant hoplng that it might Itself obtaln the contract therefor, and 
wlth knowledge that the government must advertise for open bida. The 
contract was obtained by défendant, and the patent granted. Held, that 
complainant was not entitled to a temporary injunction restraining de- 
fendant from manufacturing the device for the government under the 
contract on the theory that it would constitute an Infringement of the 
patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 400; Dec. Dig. g 
SOI.*] 

In Equity. Suit by the Sub-Target Gun Company against the Holli- 
field Target Practice Rod Company and others. Application for tem- 
porary injunction to restrain the infringement of a patent. Denied. 

On November 24, 1909, the War Department of the United States government 
let a contract to the défendant for the manufacturé of 4,000 bf the devices sub- 
sequently patented by the complalnant's assignée. At the time the complaln- 
ant's assignor had no patent, although he had applied for it In the hopes of 
obtaining a contract for itself, thé complainant had In October, 1909, submitted 
full détail drawings of Its invention to the War Department for the very pur- 
pose that it should advertise for open bids upon spécifications Incorporating 
them. The complainant knew at the time that the government must advertise 
for open bids, because it had doi)e work of the kind before, and had prevlously 
actnally and successfully competed with the défendant before the War Depart- 
ment for a similar device. In this Instance it was unsuccessful and the de- 

^for otbtr cases se« same tbpic & } numbeb in bec. & Am. Digs. 1907 ta dat*. ft Rep'r Indexes 
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fendant procured the contract. On December 7, 1909, the assigner of the com- 
plalnant procured hls patent, and by virtue of that patent now seeks a pre- 
limlnary injunctlon. 

Emery & Booth, for complainant. 
Russel Wiggins, for défendants. 

HAND, District Judge (after stating the facts as above). I see no 
ground whatever for a temporary injunction. The complainant, by 
sending to the govemment signed drawings to be used in the spécifie 
actions, directly invited the défendant to make bids upon the con- 
tract. It seems to me preposterous to say that now, having procured 
a subséquent patent, it should corne into a court of equity and asii that 
the défendant be prevented from fulfiUing that very contract, the ex- 
écution of which the complainant alone made possible. It may be that 
every article which the défendant shall sell to the government is a 
violation of the complainant's monopoly. I décide nothing upon that 
score; but I do say it can rely alone on its légal rights, and that I 
will issue no injunction. I think it inéquitable to enjoin the défend- 
ant when the complainant directly invited him into the compétition, 
relying upon its own ability to secure the contract by underbidding 
him. The act of complainant in sending the drawings to the govern- 
ment of his unpatented article could hâve meant nothing, except a 
consent on its part to the use of those spécifications by the successful 
bidder. Of course, in deciding this, I do not décide that, had the pat- 
ent already issued when drawings were sent, the défendant could per- 
form it. In that case the contract would hâve contemplated an act 
which the law forbade. Hère the contract was quite légal when made. 
and, even if the défendant knew that the patent was being applied for, 
he must hâve understood that the patentée intended this contract to 
be open to the successful bidder. 

So far as concerns the claim of unfair use, it was abandoned upon 
the argument. 

Motion denied. 



PERFECTION COOLEE CO. v. ROSE MFG. CO. et aL 

(Circuit Court, S. D. New York. November 22, 1909.) 

Patents (§ 297*)— Surr fob Infringement— Peeliminaey Injunction. 

The fact that an appUcant for a patent was successful In Interférence 
proceedlngs In the Patent Office Is presumptlve évidence of the validlty of 
hls patent, on a motion for a prellmlnary Injunction, as agalnst the other 
party to the proceedlng, only so far as concerns the question of priority 
of invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 486; Dec. Dlg. S 
297.*] 

In Equity. Suit by the Perfection Cooler Company against the 
Rose Manufacturing Company and Alonzo N. Rose. On motion for 
preliminary injunction. Motion denied. 

•For other cases see Bame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Ralph L. Scott (Philip Maùro and Allen S. Pattison, of counsel), 
for complainant. 

Charles Neave and William G. McKnight, for défendants. 

HOLT, District Judge. The gênerai statement in the case of Ed- 
ward Barr Co. v. N. Y. & N. H. Automatic Sprinkler Co. (C. C.) 32 
Fed. 79, that, if a patent has successfully undergone an interférence 
in the Patent Office, the validity of the patent will be presumed, as 
between the parties to the interférence, is, I think, to be construed 
in the light of later décisions as applying only to cases in which the 
only question in controversy is priority of invention. When the claim 
is made that a patent is invalid because anticipated by other patents, 
or publication, or by public use more than two years before the ap- 
plication, the fact of a décision in an interférence proceeding in the 
Patent Office does not raise a sufficient presumption that the com- 
plainant on final hearing will be entitled to a permanent injunction 
to justify the issuing of a preliminary injunction. Dickerson v. De 
La Vergne Refrigerating Machine Co. (C. C.) 35 Fed. 143; Reed 
Mfg. Co. V. Smith & Winchester Co., 107 Fed. 719, 46 C. C. A. 601 ; 
Newhall v. McCabe Hanger Mfg. Co., 135 Fed. 919, 60 C. C. A. 
629; Turner Brass Works v. Appliance Mfg. Co. (C. C.) 164 Fed. 
195. 

Motion denied. 



TJNITED STATES v. BERST. 

SAMB V. SUSSFELD, LORSCH & CO. 

(Circuit Court, S. D. New York. November 15, 1909.) 

Nos. 5,480, 5,481. 

CusTOMS DxJTiEs (§ 36*) — Classification— "Photoqbaphs"—Cinematogbaph 

Films. 
Cinematograph films are "photographs," wlthln the meaning of Tarlff 

Act July 24, 1897, c. 11, § 1, Schedule M, par. 403, 30 Stat 189 (U. S. Comp. 

St 1901, p. 1673). 
[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 36.* 
For other définitions, see Words and Phrases, vol. 6, p. 5373.] 

On Application for Reyiew of a Décision by the Board of United 
States General Appraisers. 
The décision below is reported as G. A. 6,889 (T. D. 29,643). 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas J. Doherty, Asst. 
Counsel, of counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for Berst. 
Curie, Smith & Maxwell, for Sussfeld, Lorsch & Co. 

PLATT, District Judge. The merchandise in dispute is cinemato- 
graph films, and was assessed for duty under paragraph 17, tariff act 
of 1897 (Act July 24, 1897, c. 11, §■ 1, Schedule A, 30 Stat. 153 [U. 
S. Comp. St. 1901, p. 1638]), as "manufactures of which collodion or 

•For other caBes see same topic & i numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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any compound of pyroxylin is the comporient material of chief value." 
The Board found the merchandise to be either "photographs," under 
paragraph 403, or "photographie * * * films," under paragraph 
458 ; it being unnecessary to differentiate, because the rate of duty is 
the same in each paragraph. 

I concur in the final conclusion of the Board, and should say nothing 
if it were not possible that an affirmance without opinion might lead 
some one to think that the wrench upon me in concurring was as 
severe as the one which evidently shook them '\ivhen they turned, as 
they did in this case, away from a long-established course of procédure 
on similar merchandise. I do not understand how the courts could 
be expected with one breath to permit such articles to be copyrighted 
as photographs, when with another breath they had compelled the 
owner to pay a duty upori thern as something else. Neither do I see 
how the size, shape, and gênerai appearance to the eye is material. 
Very much of the merchandise imported as photographs to-day differs 
widely in thesé respects frorn the articles known in trade and common 
speech as "photographs" when the act was passedl. 
• The Forbes Lithographing Casé, 133 U. S. 655, 10 Sup. Ct; 180, 33 
L. Ed. 453, lias no bearing on this issue. Letters on a tin sign did 
not make the merGhandise printed matter, becàûse in order to print 
one must hâve a yieldy substance to print upon. Printing is almost 
synonymous with impressing, and it is an impossibility to press into 
any substance that is inherently unable to submit thereto. 

It certainly makes no différence whether a large number of photo- 
graphs are brought in upon a continuous strip, or are eut from the 
strip and brought in separately. : I think the merchandise in dispute is 
beyond peradventure photographs, under paragraph 403. About films 
I am not so sure ; but it is an académie matter, ànd of no importance. 

With the foregoing emphasis, the décision of the Board is affiirmed. 



CLAEK V. SOtîTHERN PAC. OO. 
(Clretilt Court, W. D. Texas, El Paso Division. Deeember 20, 1909.) 

No. 500. " 



1. CdtJETS (§307*) FEDBBAt COTTBTS—JtrBISDICTION— DIVERSE ClTIZÉNSmP— 

"Citizen of a State." 

A citizen of a territory is not a "citizen of a state," so as tO' confer 
fédéral jurisdietion on the ground of diverse citizenship. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § sèS; Dec. Dlg. | 
307.* ' 

For other définitions, see Words and Phrases, vol. 2, pp. 11C4-1174, vol. 
8, pp. 7602, 7603. . ■ , . ; . ' , 

Diverse citizenship as a ground of fédéral jurisdietion, see notes to 
Shipp V. Williams, 10 C. C. A, 249; Mason v. , ÇuUagham, 27 C. 0."A. 298.] 

2. Ei;moval of Causes (§19*) — Gkounds— Law of United States. ■ , 

:To authorize renioval of a cause as arising under a law of the United 
'States, it must appear that the suit actually arisi-K nuder a fédéral stat-, 
ute ; that plaintiff's statement of his owu claim discloses that it is one- 

*For otlier cases séè same topls & § nUmbér in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Sô ârisinfî; and that the suit is one of which the Circuit Court has ori^- 

iBal Jurisdictlon. 

[Ed. Note.^ — For other cases, see Removal of Causes, Dec. Dlg. § 19-* 
JurisdlctiOn of actions InvOlving fédéral questions, see notes to Baiioy 

V. Moslier, 11 O. C. A. 308; Montana Ore-Purcliasiug Co. v. Boston & M. 

C. & S. Mining Co., 35 C. C. A. 7.] 

8, COUBTS (§ 284*) FEDERAL COUETS—JUBISDICTION— FEDERAL QUESTION. 

An action agalnst an interstate railroad compauy tor injuries to a 
brakeman because of alleged defeetive appliances, occurring in a terri- 
tory of tlie United States, is one necessarily ariaing under a law of the 
United States, namely, ttie fédéral employer's liability act (Act Cong. April 
22, 1908, e. 149, | 2, 35 Stat. 65, OG LU. S. Conip. St. Supp. 1909, p. 1172]), 
making couimon carriers by railroad within territories liable for injuries 
to employés as tlierein stated. 

[Ed. Note. — For other cases, see Courts, Dec. Dig, § 284.*] 

4. COTJETS (§ 299*) FEDERAL COURTS— EmPLOYERS' LIABILITT ACT— PETIIION. 

Where a pétition in an action against an interstate carrier for injuries 
to a brakeman in one of the territories of the United States aileged in- 
jury to plaintiff by the négligence of a carrier while plaintifC was in the 
performance of his duty, it sufficiently showed that the action was based 
on the fédéral employer's liability act (Act Cong. Aprll 22, 1908, c. 149, 
§ 2, 35 Stat. 65, G6 [U. S. Comp. St. Supp. 1009, p. 1172]), though it did 
not so allège in terms. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841; Dec. Dig. § 
299.*] 

6, Courts (§ 284*) — Fédéral Courts— Jueisdiction— Law of United States. 

Where an action for injuries to a servant arose solely on the fédéral 
employer's liability act (Act Cong. April 22, 1908, e. 149, § 2, 35 Stat. 65, 
66 [U. S. Comp. St. Supp. 1909, p. 1172]), the fédéral Circuit Court had 
original jurisdiction without référence to the citizenship of the parties. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 284.»] 

6. Removal oi- Causes (§ 12*)^-Residencb of Parties. 

Where a suit could not be brought in the Circuit Court of the district 
because neither plaintitC nor défendant vyere citizens of the state, or rés- 
ident in the district, it could not generally be removed to the fédéral 
court of that district. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33; Dec. Dlg.' i 12.*] 

7. Courts (§ 276*)— Fedeeal Courts— Jueisdiotion— Parties— Subject-Mat- 

TER. 

Where a fédéral court has gênerai jurisdiction of the subject of an ac- 
tion, it may be brought in any district by consent of the parties. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. § 
276.*] 

8. Removal of Causes (§ 12*) — .Iueisdiction— Consent or Parties. 

Where a suit vras origlnally instituted in the state court, and neither 
plaintiff nor défendant were résidents of the state, or of tUe fédéral ju- 
dlcial district, the consent of botU parties was a prereQuisite to complète 
jurisdiction on removal of the cause to the fédéral Circuit Court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33 ; Dec. Dig. § 12.*] 

9. Removal or Causes (§ 12*) — Fedebal Courts— .Tubisdiction of Pebson— 

Waiver. 

Where défendant on being sued in the state court flled a pétition for 
the removal of the cause to the Circuit Court of the United States for the 
local district, after which plaJLitiff o!;ta!ned a commission to take dépo- 
sitions in the fédéral Circuit Court, both parties thereljy waived a plea 

•Fgr other cases see same topio & S numeeb in Dec. & Am. Digs. 13K to date, & Rep'r Indexes 
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of privilège, and could not object to the court's jurlsdlctlon over their re- 
spective persons, and this notwltlistanding Gen. Laws Tex. 1907, p. 249, 
S 1, amendlng Rev. St. Tex. art 1194b, provlding that process for tlie tak- 
ing of dépositions shall not waive a plea cl privilège; such statute not 
belng bindlng on the fédéral courts. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dig. §§ 32, 
83; Dec. Dig. § 12.*] 

Action by James L,. Clark against the Southern Pacific Company. 
On motion to remand. Denied. 

The question to be detennined arises upon a motion to remand the cause 
to the State court. Suit was originally instltuted by the plaintifC in the dis- 
trict court of El Paso eounty, Tex., and removed to this court by the défend- 
ant. The purpose of the suit Is to recover damages of the défendant, in ex- 
cess of $2,000, for Injuries alleged to hâve been sustained by the plaintifC in 
the territory of Arizona on or about June 13, 1909, while engaged in the per- 
formance of his duties as brakeman on a freight train. Briefly stated, it is 
alleged by the plalntlff in his original pétition, flled in the state court, that 
his Injuries resulted from the use of détective appliances by the plaintifC with- 
out fault or négligence on his part. In connection with the pleadings the fol- 
lovring stipulation was entered into by counsel of the respective parties: "For 
the purpose of correcting the record in the above-styled cause, v?e, the at- 
torneys for plaintifC and défendant, hereby agrée to the foUovcIng facts: (1) 
That the plaintifC, James L. Clark, at the time of the flllng of the above- 
styled and numbered suit and continuing up to the présent time, was and is 
a citizen of the town of ïuma, territory of Arizona. (2) That the défendant, 
the Southern Pacific Company, is a corporation duly and legally incorporated 
under the laws of the state of Kentucky, and is a citizen of said state. (3) 
That plaintifC met with his aceideiit at or near a station on defendant's Une 
of rallroad known as Ligurta, territory of Arizona. (4) It is further agreed 
that the cause of action of plaintiffl against défendant, if any he bas, Is based 
upon the act of Congress known as the Bmployers' Liabillty JÎct of 1908." A 
copy of the record was flled in this court September 18, 1909. On the 20th of 
September interrogatorles were propounded and a commission issued to take 
the testimony of witnesses, and on October 14th the dépositions were returned 
and flled in this court. The foUowlng notice, given by the plaintifC to the de- 
fendant, was attached to the interrogatorles: "In the United States Circuit 
Court In and for the Western District of Texas at El Paso, Texas; October 
Term, 1909. James L. Clark v. Southern Pacific Company. No. 500. To the 
défendant, the Southern Pacific Company, or Messrs. Beall, Kemp & Ward, Its 
attorneys of record. You, and each of you, are hereby notified that five (5) 
days after service hereof, we wHl apply to the clerk of the United States Cir- 
cuit Court for the Western District of Texas at El Paso, Texas, for a com- 
mission to take the déposition of (hère foUow the names of certain witnesses) 
whose answers to the attached interrogatorles will be used by plalntlff as év- 
idence on the trial of the above-styled and numbered cause." After the in- 
terrogatorles were filed an agreement was entered into by the parties, waiv- 
îng service of notice, etc., in the foUowing language: "We, the attorneys for 
défendant in the above-styled and numbered cause, hereby waive time, no- 
tice, service and copy, and agrée that a commission may issue on the foregoing 
direct and attached cross-Interrogatories wlthout any further notice or filing. 
We also agrée that, in the event this case is remanded to the state court, 
this déposition may be used." The session of the court began October 4th 
and on the followlng day the plaintiffl filed a motion to remand the cause to 
the state court as follows: "Comes now plalntlff in the above-styled and num- 
bered cause, and asUs that the court remand this cause to the district court 
of El Paso eounty, Texas, for the followlng reasons, and each of them, to wit: 
First. Because this court is wlthout jurisdiction to try the Issues set up lu 
the pleading. Second. Because neither of the sald parties is a citizen of the 
City and eounty of El Paso, and state of Texas, and the Western district of 
Texas. Third. Because the pleading of plaintilï filed in the district court of 

*Far other cases see same topic & § nvmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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M Paso county, Texas, on which the application for removal was based, sets 
up a common-law action, and does not plead or rely upon the fédéral eniploy- 
er's llablUty act. Fourth. Because the honorable district judge, who granted 
the order to remove same, erred In allowing sald case to be removed to this 
court" 

Patterson & Wallace, for plaintiff. 
Beall, Kemp & Ward, for défendant 

MAXEY, District Judge (after stating the facts as above). As the 
plaintiff isa citizen of the territory of Arizona, it is évident that the suit 
cannot be removed on the ground of diverse citizenship. A citizen of a 
territory is not a citizen of a state, and to confer jurisdiction upon the 
courts of the United States, the diversity of citizenship must exist be- 
tween citizens of différent states. Cameron v. Hodges, 137 U. S. 325, 8 
Sup. et. 1154, 32 L. Ed. 132 ; Barney v. Baltimore, 6 Wall. 280, 18 L. 
Ed. 835 ; Hepburn v. Ellzey, 2 Cranch, 445, 2 L. Ed. 333 ; New^ Orléans 
V. Winter, 1 Wheat. 91, 4 L. Ed. 44. The removability of the suit will 
therefore dépend upon the second ground relied on by the défendant, in 
its pétition for removal, to wit, that the plaintiff's cause of action arises 
under the provisions of the act of Congress known as. the employer's 
liability act. Neither a constitutional question nor one requiring the 
interprétation of treaty provisions is hère involved, and removal is 
sought on the ground that the suit arises under a law of the United 
States. To authorize removal in such a case, it must appear (1) that 
the suit actually arises under a fédéral statute, (3) that the plaintiff's 
statement of his own claim discloses that it is one so arising, and (3) 
that the suit is one of which the Circuit Court has original jurisdiction. 
See, generally, Tennessee v. Bank, 153 U. S. 454, 14 Sup. Ct. 654, 

38 L. Ed. 511 ; Ex parte Wisner, 303 U. S. 449, 27 Sup. Ct. 150, 51 
L. Ed. 364; Chappell v, Waterworth, 155 U. S. 103, 15 Sup. Ct. 34, 

39 L. Ed. 85 ; Minnesota v. Northern Securities Company, 194 U. S. 
48, 24 Sup. Ct. 598, 48 L. Ed. 870 ; Railroad Company v. Davidson, 
157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 673 ; Railway v. Skottowe, 
162 U. S. 490, 16 Sup. Ct. 869, 40 L. Ed. 1048 ; Railroad Company v. 
Mottley, 311 U. S. 149, 29 Sup. Ct. 42, 53 L. Ed. 136 ; In re Winn, 
313 U. S. 458, 39 Sup. Ct. 515, 53 L. Ed. 873 ; In re Dunn, 213 U. 
S. 374, 39 Sup. Ct. 299, 53 L. Ed. 558. 

1. Does the suit arise under a law of the United States? The cause 
of action is based upon the second section of the act of Congress en- 
titled, "An act relating to the liability of common carriers by rail- 
road to their employées in certain cases," approved April 22, 1908, 
c. 149, 35 Stat. 65, 66 (U. S. Comp. St. Supp. 1909, p. 1171). The 
section reads as follows: 

"That every common carrier by railroad In the terrltorles, the District of 
Oolumbia, the Panama Canal Zone, or other possessions of the United States 
Bhall be liable In damages to any person sufCering injury whlle he is employed 
by such carrier In any of sald Jurisdictions, or. In case of the death of such 
employée, to his or her personal représentative, for the beneflt of the surviv- 
Ing widow or husband and children of such employée; and, If none, then of 
such employee's parents; and, if none, then of the next of kln dépendent 
upon such employée, for such Injury or death resultlng in whole or in part 
from the négligence of any of the officers, agents, or employées of such car- 
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rler, or by rea$OH o:Ç, ai^y defect or InsuSlclency, due to Its négligence, In Its 
cars, engines, àpplîances, machinery, track, roadbed, works, boats, Wtîarves, 
or other equlpment." 

That the suit directly arises Mander the àct of Congress was ruled by 
this court in the récent case of Cound v. Railway Company, 173 Fed. 
537; and it is deemed unnecessary to pursue the argument further 
except to say, in the language of Mr. Justice Bradley, referring to 
causes by or against fédéral corporations, that the suit "is pervaded 
from its origin to its close by United States law and United States 
authority." Provident Savings Society v. Ford, 114 U. S. 643, 5 Sup. 
Ct. 1108, 39 L. Ed. 361. ■_ 

3. Does the pétition of the plaintiff disclose that the .suit is one 
arising under fédéral law? The Cound Case responds affirmatively 
also to the question thus propounded. In that case the following lan- 
guage was employed: 

"This court therefore having jurisdlctlon of the cause as one arising under 
a law of the United States, it is quite immaterlal whether the plaintifC déclare 
In his pétition expressly upon the act, as in the présent case he did in his 
original pétition, or whether the pleadlngs be silent touching jurisdictional 
averments. If the case arise, as did the case before the court, under the sec- 
ond section of the employer's liability act — that is, if an employé of a car- 
rier by rallroad suffer personal injury from the négligence of the latter while 
employed in the performance of his duty, and such liijury resuit from an ac- 
cident, occurring in the territoties — approprlate allégations of such facts are 
alone siifflciént to confer jurisdiction of the case upon a United States court, 
without speclally pleading the act or without referring to Its provisions. This 
resuit foilpws, necessarily, since, in the case supposed, the suit is founded 
upon a law of the United States, which it is the duty of fédéral courts to take 
notice of and to enforce. See Voelker v. Eailway Company [C. C] 116 Fed. 
867; Thorntoii, Employer's Uablllty and Safety Appllance Acts, §§ 104 and 
107." 

See, also, Railway Company v. Cody, 166 U. S. 606, 17 Sup. Ct. 
703, 41 L. Ed. 1133. Pacific Railroad Removal Cases, 115 U. S. 1, 
5 Sup, Ct. 1113, '39 E. Ed. 319; In re Dunn, supra. 

3. Is the suit one of which the Circuit Court has original jurisdic- 
tion? We hâve seen that there is an absence of diverse state citizen- 
ship, and hence jurisdiction cannot be based upon that ground. It is, 
however, equally clear that the court has gênerai original jurisdiction 
of the cause on the ground that it arises under a law of the United 
States, since in such cases jurisdiction attaches without référence to 
the citizenship of the parties. Doolan v. Carr, 135 U. S. 618, 8 Sup. 
Ct. 1338, 31 E. Ed. 844; Bachrack v. Norton, 133 U. S. 337, 10 Sup. 
Ct. 106, . 33 L. Ed. 377 ; Simkins, Suit in Equity, p. 103 ; 3 Bâtes, 
Fed. Proc. at Law, § 668, citing numerous authorities. But, conced- 
ing the correctness of the principle, the plaintifï insists thàt, as neither 
he nor the défendant is a citizen of Texas nor a résident of this judi- 
cial district, suit could not be brought in the circuit court of this dis- 
trict, and that, not being maintainable hère originally, it cannot be re- 
moved. Generâlly speaking, the proposition thus announced is sound 
law. Ex parte Wisner, 303 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
364; In re Moore, 309 U. S. '490, 28 Sup. Ct. 585, 706, 53 L. Ed. 904. 
But it is subject to the qualification that where the parties bave waiyed 
the privilège of being sued in theîr own district, the jurisdiction over 
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the person attaches, and that upon the principle that where a court 
has gênerai jurisdiction of a suit it may be brought in any district 
by consent of tiie parties. In re Moore, supra; Loan Company v. 
Mining Company, 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101; 
Kreigh v. Westinghouse, 314 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 
984; Railway Company v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 
35 L. Ed. 659 ; Construction Company v. Gibney, 160 U. S. 217, 16 
Sup. Ct. 272, 40 L- Ed. 401. And it seems aiso to hâve been decided 
that, inasmuch as a suitor has the right to sélect his own forum, the 
consent of both parties is a prerequisite to complète jurisdiction upon 
the removal of such a cause. In re Moore, supra ; Foulk ,v. Gray 
(C. C.) 120 Fed. 156. 

The question remains, Hâve the parties waived the privilège to which 
they were entitled? That the défendant has donc so, by filing its 
pétition for removal, cannot be doubted. It was said by Mr. Justice 
Brewer, in the case of In re Moore, 309 U. S., at page 496, 38 Sup. 
Ct., at page 587 (52 L. Ed. 904) : 

"That the défendant consented to accept the jurisdiction of the United 
States court is obvious. It filed a pétition for removal from the state to the 
United States court. No clearer expression of its aeceptance of the jurisdic- 
tion of the latter could be had." 

What is the attitude of the plaintifif?' After a copy of the record 
was filed in this court he propounded interrogatories to witnesses, ob- 
tained a commission to take their testimony, and served a written no- 
tice upon the défendant that the dépositions would be used in this 
court upon the trial of the cause. It was only after he had thus availed 
himself of the process of the court and impliedly consented to its ju- 
risdiction that a motion was filed to remand the cause to the state 
court. But, notwithstanding his voluntary submission to the jurisdic- 
tion of the court in the manner stated, the plaintiff contends that he 
did not thereby waive his plea of privilège; and in support of this 
contention reliance is placed upon the act of the Législature of this 
state, approved April 18, 1907. Gen. Laws Tex. 1907, p. 249, c. 133. 
Section 1 of the act, amending the Revised Statutes of 1895 of the 
state by adding article 1194b, provides as follows: 

"Issuing process for witnesses and talîing dépositions shall not constitute 
a vvaiver of such plea of privilège, but dépositions taken In suoh casé may be 
read in évidence in any subséquent suit between the same parties concerning 
the same subject-matter in like manner as if taken in such subséquent suit, 
and if such plea of privilège is sustained the cause shall not be dismissed but 
the court shall transfer said cause to the court having jurisdiction of the per- 
ron of the défendant therein, and the cost Incurred prior to the time such 
suit is filed in the court to which said cause is transferred shall be taxed 
against the plaintiff." 

While the act of the Législature is binding on. the state courts, it 
is without application to jurisdictional questions arising in the courts 
of the United States. Discussing the conformity statute, enacted by 
the Congress in 1873 (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), 
in connection with the statutes of Texas regulating the appearance of 
défendants in certain cases, the following language was used by Mr. 
Justice Gray in Southern Pacific Company v, Denton: 
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"TJnder thls act, the Circuit Courts of the United States follow the practice 
of the courts of the state in regard to the form and order of pleading, in- 
cludlng the manner In whlch objections may be taken to the jurisdiction, 
and the question whether objections to the jurisdiction and defences on the 
merits shall be pleaded successlvely or together. Delaware County v. Diebold, 
Safe Co., 133 U. S. 473, 488 [10 Sup. Ct. 399, 33 L. Ed. 674] ; Roberts v. Lewis, 
144 U. S. 653 [12 Sup. Ct. 781, 36 L. Ed. 579]. But the jurisdiction of the Cir- 
cuit Courts of the United States has been deflned and limited by the acts of 
Congress, and can be neither restricted nor enlarged by the statutes of a 
State." 146 U. S. 209, 13 Sup. Ct. 47, 36 L. Ed. 942. 

See, also, Railway Company v. Pinkney, 149 U. S. 206, 13 Sup. Ct. 
859, 37 L. Ed. 699 ; Loan Company v. Mining Company, 210 U. S. 
368, 28. Sup. Ct. 720, 52 L. Ed. 1101; Marble Company v. Gibson, 
213 U. S. 10, 29 Sup. Ct. 324, 53 L. Ed. 675. The contention of the 
plaintiff is therefore not well taken. 

By consent of both parties to the record the court has acquired ju- 
risdiction of the cause, and the motion to remand should be over- 
ruled. Ordered accordingly. 



POTTER et al. v. TROT. 

CLARK et al. v. SAME. 

(Circuit Court, S. D. New York. Deeember 30, 1909.) 

1. IiIBEL AND SLANDEE (§ 6*)— LEGAL PlEADINaS— ALLEGATION IN AnSWEB. 

An Irrelevant allégation in an answer of a railroad company, by its 
président. In a suit to foreclose a lien, to whieh the plalntiflfs were not 
parties that the executive officers of the company had long slnce been 
forced to the conclusion that the methods adopted were to embarrass it 
and force them to a position where more money would hâve to be paid to 
complainant, and that in such enterprise complainant was only the agent 
and représentative of certain manipulators in New York City (the plain- 
tifCs), who, by the methods adopted and by unreliable and untrue advance 
expert estimâtes, had planned to bring about the conditions exlsting in 
an effort unlawfuUy to take away from certain stockholders of the cor- 
poration their interest In the property, was libelous per se. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent Dlg. § 4 ; Dec. 
Dig. i 6.*] 

2. LiBEL AND SLANDEE (§ 38*) — ^ALLEGATIONS IN PlEADINGS— MALICE— PBIVI- 

LEOE. 

A mallclous, Irrelevant allégation in an answer, charging plalntlffs with 
dlshonesty and being the manipulators of a fraudulent plan to deprive 
certain stockholders of their property, was not privileged. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent Dig. § 120; 
Dec. Dlg. § 3&*] 

Actions by Eliphalet N. Potter and others, composing the firm of 
Potter, Choate & Prentice, against Thaddeus O. Troy, and by George 
C. Clark and others against the same défendant. On demurrers to the 
complaints. Overruled. 

Shearman & Sterling, for plaintiffs. 
Battle & Marshall, for défendant. 

•For otber caseï see same toplc & { numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. The défendant personally verified the an- 
swer of a railroad company, of which he was président, in an action 
pending in the United States Circuit Court for the Western District 
of Virginia to foreclose a lien, and insisted, against the protest of the 
plaintiffs, upon inserting therein the following statement: 

"The executive officers of your respoiident's company were long since 
forced to the conclusion that the methods adopted throughout were for the 
purpose of embarrasslng respondent and forcing them to a position wbere 
more money would hâve to be pald to complainant, and that in this enter- 
prise eomplainant was only the agent and représentative of certain manipu- 
lators In New York City, who by the methods adopted, and by unreliable and 
untrue advance expert estimâtes, had planned to bring about the conditions 
now exlstlng, in an effort unlawfuUy to take away from certain stockholders 
of this corporation thelr Interest In thls property." 

The plaintiffs, who are bankers doing business in the city of New 
York, charge that this statement was made of them, was made mali- 
ciously, was false, and was irrelevant to the issues in the foreclosure 
suit. They were not parties to the foreclosure action, and the descrip- 
tion contained in the complaint of the issues in that action shows that 
the statement was entirely irrelevant. I think that the words are libel- 
ous per se. They describe the plaintiffs as manipulators of a fraudu- 
lent plan to deprive others of their interest in the railroad property. 
A direct charge of dishonesty is deliberately made. 

The défendant, however, claims that because the statement is con- 
tained in a pleading it is privileged. It is safe to say that both under 
the fédéral law and the law of New York, because malicious and ir- 
relevant, it ceases to be privileged. White v. Nichols, 3 How. 266, 11 
L. Ed. 591; Union Mutual Life Insurance Co. v. Thomas, 83 Fed. 
803, 28 C. C. A. 96; Moore v. Manu facturer s' Bank, 123 N. Y. 420, 
25 N. E. 1048, 11 L. R. A. 753. The complaint is good enough on a 
demurrer to withstand other criticisms. In the case of Sage v. Culver, 
147 N. Y. 241, 245, 41 N. E. 513, Judge O'Brien said: 

"Whlle the complaint In thls action is open to criticism as lacklng in that 
clearness and fullness of statement essentlal to good pleading, yet we think 
that the décision of the General Term overruling the defendant's demurrer 
was correct. When a complaint Is met by a demurrer on the ground of in- 
sufficlency, the question always Is whether, assuming every fact alleged to be 
true, enough has been well stated to constitute any cause of action whatever. 
The complaint will be deemed to be sufficient whenever the requisite alléga- 
tions can be falrly gathered from ail the averments, though the statement of 
them may .be argumentative and the pleading déficient In logical order and 
In technlcal language. The pleading will be held to state ail facts that can 
be implied from the allégations by reasonable and fair Intendment, and facts 
so Impliedly averred and traversable In the same manner as though directly 
stated. Zabriskie v. Smith, 13 N. Y. 330 [64 Am. Dec. 551] ; Marie v. Garrlson, 
83 N. Y. 14. 23 ; Sanders v. Soutter, 126 N. Y. 193 [27 N. E. 263]. The com- 
plaint in thls case was not, we think, so déficient in the statement of facts as 
to warrant the défendants In assaillng It by demurrer." 

The demurrer is overruled, with costs. 
175r.— 
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TOWER V. STIMPSON. 
(Circuit Ck>urt, D. Massachusetts. December 23, 1909.) 

L DiSMISSAL AND NONSUIT (§ 5*)— VOLUNTART DlSMISSAL. 

Complalnant may dlsmiss hls blU on payment of costs, unless a cross-blll 
seeking affirmative relief bas been flled prior to the motion to dlsmiss. 

[Ed. Note.— For otber cases, see Dismlssal and Nonsuit, Cent. Dig. § 
6;I>ec. Dlg. §5.*] 

2. Time (§ 11*)— Feactions of a Dat— riLiNG Pleadinq. 

The court wlll take notice of fractions of a day in determlning whether 
a cross-bill seeking affirmative relief bas been filed prior to the flling of 
complalnant's motion for dlsmlssàl of the blU. 

[Ed. Note.— For other cases, see Time, Cent. Dlg. § 53 ; Dec. Dlg. § ll:*l 

S. DlSMISSAL AND Nonsuit (§ 19*)— Voluntary Dismissal— Motion— Filinq — 
Subséquent FiLiNG or Cross-Bill. 

Where a cross-bill seeking affirmative relief was filed on the same day, 
but subséquent to the flUng of a motion by complalnant to dlsmiss the bill, 
the fillng of the cross-bill was ineffective to prevent the granting of the 
motion to dlsmiss. 

[Ed. Noté. — For other cases, see Dlsmissal and Nonsuit, Cent. Dlg. § 
36; Dec. Dig. §19.*] 

In Equity. Suit by Levi L. Tower against Isabel Bradford Stimp- 
son. On motion to dismiss. Grantçd. 

T. Hart Anderson, for complainant. 

Odin Roberts and Roberts, Roberts & Gushman, for défendant. 

LOWELL, Circuit Judge. On December 4th the complainant gave 
written notice to'the défendant dî his intention to rtiové to ■ dismiss 
Ws bill upon payment of costs. ■ He filed his writtenmotion with 
the clerk on December 6th. On that day the défendant filed a cross- 
bill, and now opposes the dismissalof the original bill. 

That the complainant's tttotion should be granted in the absence of 
the cross-bill is admitted. Mortdn Trust Co. v. Keith (C. C.) 150 Fed. 
606. That a cross-bill seeking afHfmative relief, and d,iily filed, ordi- 
narily prevents dismissal of the original bill by the ; complainant, is 
also admitted. The complainant hère Contends (1) that the cross-bill 
is inefïective, because filed a,ftëf''th;fe filihg of his motion, and (3) that 
ttie cross-bili does not pray affirmative relief within the practice of the 
court of chancery. Houghton v.: Whitin Machine Works (C. C.) 160 
Fed. 227. ' - ■■^' . -^ • . 

■ The filing pf the comjûlainànt'^ motion and the filing'of the cross-bill 
are note d on two successive.linésof thé same docket page; the mo- 
tion beingnoted on the upper of the two. The clerk fias informed the 
court that the motion was filed lîefore the cross-bill. ; The défendant 
has offered no évidence to control the effect of the docket entry and 
of the clerk's statement, and I find as a fact that the motion was fïled 
first. The défendant contends, however, that the filing of the two 
papers must be treated as simultaneous, because the court disregards 
fractions of a àa.j. This is true for some purposes, and the fiction has 

•For otker cases see same topic &■ % numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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been given âil extended application in some Engligh courts, yet even 
there the case at bar is recognized as outside its scopé. Thius in Ed- 
wards V. Reginam, 9 Ex. 638, Mr. Justice Coleridgt, spieaking for the 
Court ofExcliequer Ctiamiber, said: . 

"The court will inquire at what time a party does an act, as flling a bill or 
delivering his déclaration." 

That justice and convenience often require a court to notice the hour 
as well as the day of filing is illustrated by the case at bar. The com- 
plainant had a right to dismiss his bill. The défendant might defeat 
that right at any time by filing a cross-bill vvhich prayed for affirma- 
tive relief ; but he might not def èat the complainant's right by a bill 
filed after the motion was made, and nowadays a motion may be made 
in writing for some purposes, as well as by word of niouth addressed 
to the court. To make the cross-bill hère filed effective against tht, 
complainant's motion would allow the défendant, by keeping a close 
watch on the clerk's office, to speculate upon the complainant's pro- 
ceeding with the original bill, and-to follow up the complainant's mo- 
tion by the immédiate filing of a cross-bill. If the cross-bill has been 
already filed, the complainant will move for dismissal in vain. If the 
motion bas been made in court or filed with the clerk, the complain- 
ant's right of dismissal is perfected, and the defendant's cross-bill will 
thereafter be filed in vain. Whether the défendant would hâve prof- 
ited by a bill filed after receiving notice of the complainant's intention, 
but before the latter's motion was filed, need not hère be decided, nor 
whether this cross-bill sought affirmative relief. 

Original bill to be dismissed, with costs. 



BURT & BRABB LUMBER CO. v. BAILET. 
(Circuit Court, E. D. Arkansas, W. D. December 24, 1909.) 
No. 5.478. 

1. JUDGMENT (§ 828*)— FOEEIGN .TUDBMENT— ACTION— DEPENSES— JURISDICTibW. 

In an action on a foreign judgment of a state court, want of jurisdiction 
of that court, either of the subject-matter or of the person of the défend- 
ant, may be shown, and the Judgnient collaterally attacked, though it is 
a ludgment of a superior court of record of gênerai jurisdiction, and con- 
tains récitals of proper service of process or appearance by the défendant; 
but, if the court had 3urisdiction both of the subject-matter and the per- 
son, its judgment is conclusive as to ail matters and défenses which might 
hâve been pleaded or litigated, whether they were so or not. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509 ; Dec. 
Dig. § 828.*] 

2. Judgment (§ 828*)— Foebign State Court Judgment— Collatéral Attack. 

Civ. Code Prae. Ky. § 62, requires an action to recover real property to 
be brought'In the county where the property is located. Section 78 dé- 
clares that an action not required to be brought in a particular county may 
be brought in any county in which the défendant résides or is summcned, 
and section 79 provides that no judgment against a single défendant shall 
be rendered unless he is summoned in the county wliere the action is 
brought, or- unless he résides in such county when the action is brought, 
and is summoned elsewhere In the state, or unless he makes a défense 

*For other cases see same topio & § nombes in Dec. & Am, Diga. 1907 to date, & Rep'r Indexe». 
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before objectlng to the jnrlsdlctlon. Eeld, that where a défendant In a 
transltory action In a circuit court In Kentucky résides and Is summoned 
In a county of that state other than that In which the action is pending, 
and Judgment is rendered agalnst hlm by default, such judgment is void 
for want of jurisdictlon and may be colla terally attacked. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. §§ 1504-1509 ; Dec. 
Dlg. § 828.*] 

8. TjOGs and Logging (i 3*)— Standing Timbee— Sale— Intebest in Real Es- 

TATE. 

TJnder the décisions of the hlghest court of Kentucliy, a conveyance by 
deed of standing trees to be eut at a future date conveys an Interest In 
land. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dlg. §§ 6-12 ; 
Dec. Dlg. 1 3.*] 

4. Venue {§ 5*)— Local ob Tkansitoet Action— Covenants—Beeach. 

Whlle an action for breach of covenants In a deed, by the original cov- 
enantee. Is transitory at common law, a similar action by the remote 
grantee Is a real action, the venue of which must be làld In the county 
where the estate lies. 

[Ed. Note. — For other cases, see «Venue, Cent. Dlg. §§ 4-11; Dec. Dlg. 
S 5.»] 

B. Judgment (§ 17*)— Fobeign Judgment— Jubisdiction. 

Under Civ. Code Prac. Ky. § 62, providing that actions for the recovery 
of real property, or an estate or Interest thereln, shall be brought in the 
county where the subject of the action, or some part thereof, is situated, 
a circuit court of Kentucliy In the county where the land lay had juris- 
dictlon of an action by a remote grantee of the covenantee in a deed con- 
Teylng certain standing trees, who had the right to enter and remove the 
same wlthln flve years; and hence a default judgment agalnst the cov- 
enantor based on a Personal service of process In another county where he 
resided was valld. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 25-33, 422 ; Dec. 
Dlg. § 17.*] 

Action by the Burt & Brabb Lumber Company against J. M. Bailey. 
Judgment for plaintiff. 

Thls Is an action on a Judgment rendered by the circuit court of Leslle coun- 
ty, State of Kentucliy. ïhe défenses set up by the answer are that the circuit 
court of Leslle county was wlthout jurisdictiou of the person of the défendant 
for the followlng reasons: 

(1) That he was not legally and properly served wlth a summons in said 
cause, nor did he enter his appearance personally or by attomey or otherwise. 

(2) That at the time the proceedlngs in said action were commenced, and 
ever slnce, défendant was a citizen of Arlsansas, resldlng thereln, and was not 
legally or properly served wlth process, and that he never appeared In said 
action. 

(3) That when said action was commenced he was temporarlly In the coun- 
ty of Knott, State of Kentucliy. That the action was pending In the circuit 
court of Leslle county of that state, and he was not served In Leslle county. 
If It was attempted to serve said summons by dellverlng a copy to hlm In 
Knott county, such service would not, under the laws of Kentuclsy, constitute 
a légal service In an action pending In Leslle county ; and not having entered 
hls appearance elther in person or by attorney or otherwise, and not having in 
any way walved légal service of the summons, the circuit court of Leslie coun- 
ty was wlthout jurisdictlon to render a valld judgment against him, and for 
thèse reasons the judgment herein sued on, It is charged, Is absolutely void. 

There was also a set-off clalmed in the answer. 

The parties having by stipulation In writing waived trial by jury, the cause 
was trled to the court, and the followlng spécial findings of facts made: 

•For other cases see same topic & ! numbeb In Dec. & Am. Digs. 1907 to d&te, & Rep'r Indexe* 
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(1) That the plalntlff Is a corporation organlzed and existing under the laws 
of the State of Michigan, and that the défendant Is a citizen of the state of 
Arkansas, residing In this division and district. 

(2) That on July 2, 1890, the défendant, In considération of the sum of 
$760.10 pald to hlm by George F. Cross, conveyed to the said George F. Cross, 
his heirs and asslgns, by deed with full eovenants of warranty, 691 trees 
standing and growing on certain lands in the county of Leslle, state of Ken- 
tucky, with the rlght and privll^e of golng on the lands for the purpose of 
cutting and removing them within the period of flve years, and for a longer 
perlod If desired. 

(3) That by mesne conveyanees thèse trees and the rlght of cutting and re- 
moving them became the property of the plalntlff, the successor of the Asher 
Lumber Company ; Cross' deed conveying ail the rlghts acqulred from Balley 
as shown by the deed of Balley to hlm. 

(4) That before the trees were eut, and af ter they had become the property 
of the plalntlff as the remote grantee of the défendant, one Reuben Balley, 
who claimed to be the owner of the lands on which sald trees were standing, 
and by vlrtue of such ownershlp the owner of the trees by title adverse and 
superior to that of the défendant, brought a suit In equlty against the plain- 
tifiC in the circuit court of Leslle county,- state of Kentucky, to enjoin défend- 
ant from cutting the said trees or entering upon hls lands and cancellng the 
deeds as clouds upon hls title. That the plaintiff notlfled the défendant of the 
pendency and nature of that action and called on hlm to défend and protect 
his eovenants of warranty to said trees, but défendant failed to employ eoun- 
sel to make such défense, whereupon plaintiff employed counsel and ineurred 
court costs for the purpose of making a proper défense; the défendant ald- 
Ing In the défense by advising plaintifC's counsel and also testifying In its be- 
half. 

(5) That upon final hearlng the said Eeuben Balley, by a deeree of the cir- 
cuit court of Leslle county, recovered ail of said trees by virtue of his adverse 
title, which was adjudged to be superior to that under which the défendant In 
this case claimed and had sold the trees to Cross under whom plaintiff claimed 
title. That plalntlff herein took an appeal from the deeree of the circuit court 
of Leslle county to the highest court of the state of Kentucky, and by that 
court the judfiient and deeree of the trial court was afflrmed, and plaintiff 
evlcted and û<. ived of ail of said trees. 

(6) That on Alay 5, 1908, the plaintiff flled an action In the circuit court of 
Leslle county, Ky., against the défendant to recover as a remote covenantee Its 
damages for the breach of the covenant. That It claimed as damages the orig- 
inal purchase money and Interest thereon from the date of payment, $150 at- 
torney's fées, and $261.38 costs paid out In the suit against it by Reuben Balley 
taxed in the circuit court and Court of Appeals. 

(7) That upon the filing by plaintiff of the complaint the clerk of the circuit 
court of Leslie county issued a writ of summons in the manner and form pre- 
scribed by the laws of Kentucky, for the défendant, advising hlm of tUe pen- 
dency of the suit in said court, which sald writ was directed to the sheriff of 
Knott county, state of Kentucky, and by hlm served on the défendant In per- 
son in the county of Knott, and afterwards returned to the circuit court of 
Leslle county with a return of the sheriff stating that fact. 

(8) That the writ was actually served on the plaintiff personally in Knott 
county by the sheriff of sald county on the 9th day of May, 1908. 

(9) That at the time the said writ was served on the défendant by the sher- 
iff of Knott county in the county of Knott he was not a résident of Leslie 
county, but a résident of Knott county, where he had been residing for several 
years prior thereto, never having resided in Lesiie county. 

(10) That at the October term, 1908, of the circuit court of Leslle county, 
that cause came on for hearlng, and défendant making default by failing to 
enter an appearance or to plead, answer, or demur, judgment by default was 
rendered by the court on October 7, 1908, the judgment reciting, as a flndlng 
made by the court, "that the défendant, J. M. Bailey, was duly and personally 
served with summons herein in Knott county, Ky., more than 20 days before 
the flrst day of the term of the présent court, and that said défendant has 
failed to answer or make any défense herein." On the 9th day of October, 
1908, a day of the same term of the court, a trial on the default was had, and 
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Judgment rendered agalnst tbe défendant in fàvor of the plaintiffjfor the sum 
of $2,002.14, wlth 6 per cent, interest from reudition, and the costs of the suit, 
whlch were taxed at $9.60. 

(11) That said judginient bas never been jnodifled, set aslde, or in any way 
satlsfled, but is still in .full force, and that nothing bas been paid thereon. 
• (12) That tbe circuit courts of Kentucky are courts of record and bave gên- 
erai jurisdlction. 

(13) œhat there is nothing due to the défendant from the plaintifC on ac- 
count o£ the matters set upln bis claim for-set-oflC. 

Rose, Hemingway, Cantrell & Loughborpugh, for plaintiff. 

F. T. Vaughan, Palmer Danaher, and U. M, Meade, for défendant. 

TRIEBER, District Judge (after stating the facts as above). In 
the présentation of this cause, counsel confined themselves strictly to 
those questions' of law 'which are debatable for a want of harmony 
among the adjudicated cases," agreeirig' on others which are well set- 
tled, thereby relieving the court, of including in its opinion matter 
which wpuld only be a répétition of well-settled principles of law. 
Such conduct of counsel is çommendable and worthy of émulation by 
members of the bar generally. 

They agrée that, in an action on a judgment of another state, want 
of jurisdiction of the court which Vendered the judgment, either of 
the subject-matter or the person of the défendant, may be shown and 
the judgment collaterally attacked even if it is a judgment of a superior 
court of record of gênerai jurisdiction, and contains récitals of proper 
service of process or appearance of the défendant; but, if the court 
rendering the judgment had jurisdiction of the subject-matter and 
the persons, its judgment is conclusive as to ail matters and défenses 
which might hâve been pleaded or litigated, althoùgh not pleaded or 
litigated. 

They also agrée that under the Constitution and laws of the state 
of Kentucky there is a circuit court in each county of the state, and 
that thèse courts are superior courts of record of général jurisdiction, 
subject to some limitations, which, so far as they afïect the issues in 
controversy in this cause, will be hereinaf ter set f orth. Nor is there 
any controversy betweeh counsel as to the jurisdiction of the circuit 
court which rendered the judgment of the subject-matter; it being 
cohcedted that the court had jurisdiction of the subject-matter, regard- 
less of whether the action is local or transitory. The orily question 
on which counsel difïer is whether the court had jurisdiction of the 
person of the défendant, the action having been instituted in, and the 
judgment rendered by, the circuit court of Leslie county, the défend- 
ant not being at the time a résident of that county, nor served with 
process therein, he being in f act a résident of Knott ' county of the 
same state, where he was served with a writ of summons by the sheriff 
of that county, as shown by the eighth and ninth findings of facts 
. herein. The provisions of the Civil Code of Practice of the state 
bf Kentucky, so far as they are applicable to the issues involved 
herein, as are follows (title 5) : 

"Sec. 02. Actions may he brought in the coiinty In which the sub.lect of the 
action or some part thereof is situated: (1) For the recovery of real property 
or an estate oï' interest thereiii. » * » " 
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"Sec. 7S. An action which is nof requlred by the foregolng sections of this 
article to be brought in some other county may be brought in any county in 
wblch the défendant, or in which one of several défendants who may be prop- 
erly jolned as such in the action, résides or is summoned. 

"Sec. 79. In an action brought pursuant to section 78 against a single de- 
fendant there shall be no judginent against him uuless he be summoned in the 
county where the action is brought; or uuless he résides in such county when 
the action Is brought, and be summoned elsewhere in this state; or unless he 
make défense to the action before objectlng to the jurisdictlon of the court." 

On behalf of the plaintiff, it is contended that even if the action is 
transitory, if the défendant is served with process in any county of 
the same state, although it be other than that in which the suit is 
pending, when the court renders judgment against him by default, he 
having failed to enter his appearance or in any other way submitted 
to the jurisdiction of the court, such judgment, although erroneous 
and therefore subject to reversai on appeal, or in a direct proceeding 
to be vacated, it cannot be collaterally attacked. To sustain this con- 
tention they cite Stark v. Ratcliff, 111 111. 75, and Cole v. Potter, 135 
Mich. 326, 97 N. W. 744, 106 Am. St. Rep. 398. 

The last-cited case is distinguishable from the case at bar because 
that action was based upon a domestic judgment rendered by a jus- 
tice's court of the state of Michigan. It may be proper to state that 
upon similar facts the Suprême Court of Arkansas, in Ford v. Adams, 
54 Ark. 137, 15 S. W. 186, held the judgment absolutely void for 
want of jurisdiction of the person. But Stark v. Ratclifï is directly 
in point and sustains the contention of counsel. 

On the other hand, the courts of England andi the Suprême Court 
of the United States hâve held that such a judgment is a nullity and 
may be collaterally attacked. Houlden v. Smith, 14 Ad. & El. (N. S.) 
841 ; Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 897. 

In the first case, decided by the Court of Queen's Bench of Eng- 
land, the facts were as follows: The plaintiff instituted an action of 
trespass for false imprisonment against the défendant, who was pre- 
siding judige of the County Court of Lincolnshire, holden at Spilsby. 
The plaintiff, a résident of Cambridgeshire, was sued in the County 
Court at Spilsby, but served with a summons in Cambridgeshire, and, 
failing to appear, judgment by default was rendered against him, 
and, exécution having been returned nulla bona, summons was served 
by order of the défendant callirig on the plaintiff to appear at Spilsby 
on a certain day and be examined as to his not paying the judgment. 
Failing to appear in obédience to thàt summons, the défendant ordered 
him Gommitted to jail for 14 days for contempt. The statute author- 
izing thèse proceedings directed it to be issued by the County Court 
within the limitations of which the party shall then dwell or carry on 
his business, which, in that case, was the County Court of Cambridge- 
shire. Upon thèse facts it was held by the court that the action of 
the judge was without jurisdiction, and that he was liable to the plain- 
tiff for ialàe imprisonment. 

In Thompson v. Whitman, :the facts were that the lavvs of the state 
of New Jersey prohibited nonresidents of that state from raking clams 
and oy.s<:ers in the waters of the state under penalty of forfeiture of 
îh« vessel 'cmployed, and, any two justices of. the county in which the 
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seizure was made were invested with jurisdiction to condemn the 
vessel upon proper information filed. A citizen of New York being 
unlawfully engaged in raking clams in the waters of the state of New 
Jersey, the sheriff of Monmouth county seized the vessel, not in that 
county, but across the line in an adjoining county, and thereupon filed 
an information for condemnation before two justices of Monmouth 
county, who entered a decree of condemnation under which the vessel 
was sold by the sherifif. In an action of trespass by the owner of the 
vessel against the sherifif, in which that judgment was pleaded in bar 
of the action, it was unanimously held by the Suprême Court that the 
justices of Monmouth county were without jurisdiction, the vessel not 
having been seized in that county, and the judgment rendered by them 
a nullity when attacked collaterally. The opinion of the court was 
deliyered by Mr. Justice Bradley, and, as ail of the opinions of that 
distinguished jurist discuss the law so thoroughly, it would be an act 
of supererogation for this court to attempt to add anything thereto. 
That this rule applies to actions in personam, as well as in rem, sec 
Wisconsin v. Pélican Ins. Co., 127 U. S. 365, 8 Sup. Ct. 1370, 32 L. 
Ed. 239 ; Andrews v. Andrews, 188 U. S. 14, 23 Sup. Ct. 237, 47 L. 
Ed. 366. The Kentucky Court o£ Appeals, while it has on direct ap- 
peal reversed judgments for want of jurisdiction of the trial court in 
actions in which the venue was in a county other than that in which the 
action should hâve been instituted, has never determined what its con- 
clusions would be if such a judgment were collaterally attacked. 

Therefore, in view of the décisions of the Suprême Court of the 
United States, this court must hold that this contention on behalf of 
plaintiflf cannot be sustained. 

The remaining question upon which the détermination of this cause 
dépends is whether by the laws-of the state of Kentucky an action, by 
a remote grantee against a grantor of standing timber to be eut and 
removed at a later day, and who conveyed the standing timber by deed 
with full covenants of warranty, is an action for the recovery of an 
interest in real estate which must be instituted in the county in which 
the lands are situated, regardless of the résidence ot the covenantor, 
or where he may be served with process (provided, of course, hé is 
served within the state), or is it a transitory personal action which can 
only be maintained in a court of the county where the défendant ré- 
sides or has been served with process? 

To sustain the jurisdiction of that court, it is necessary first to dé- 
termine whether the sale of standing timber to be eut at a future date 
is an interest in real estate, and, next, whether an action for a breach 
of the covenant by a remote grantee against the original covenantor 
is one based upon privity of estate and not merely for a breach of con- 
tract. 

While there is some conflict among the authorities whether a con- 
veyance by deed of standing trees to be eut at a future day conveys an 
interest in the land, the great weight of authority, and the better rea- 
soning, in the opinion of this court, is that ft does. 3 Washburn on 
Real Property (5th Ed.) p. 368; 2 Jones on Real Property, § 1063; 
1 Kerr on Real Property, § 56; Tiedeman on Real Property, § 10; 
Kpndall v. Porter Lumber Co., 69 Ark. 442, 64 S. W. 220; King- 
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Ryder Lumber Co. v. Scott, 73 Ark. 329, 84 S. W. 487, 70 L. R. A. 
873 ; McRae v. Stillwell, 111 Ga. 65, 36 S. E. 604, 55 L. R. A. 513 ; 
White V. Poster, 103 Mass. 375; White v. Sanborn, 6 N. H. 329; 
Moring v. Ward, 60 N. C. 272 ; Wait v. Baldwin, 60 Mich. 622, 27 
N-. W. 697, 1 Am. St. Rep. 551'; Slocum v. Seymour, 36 N. J. Law, 
138, 13 Am. Rep. 433 ; Russell v. Myers, 33 Mich. 522. 

In Schulenberg v. Harririian, 21 Wall. 44, 64, 23 h. Ed. 551, it was 
held that whilst the timber is standing it constitutes a part of the 
realty; when severed from the soil, its character is changed, and it 
becomes personalty. And this is the rule established by the highest 
court of Kentucky, and which controls this case. 

In Asher Lumber Company v. Cornett, (Ky.) 58 S. W. 438, 56 L. 
R. A. 672, the court seems to hâve held otherwise. The opinion in 
that case was delivered on September 28, 1900; but in June, 1901, 
another opinion was delivered in the same case, holding that the sale 
of standing timber to be eut at a future day is an interest in real estate. 
Asher Lumber Co. v. Cornett (Ky.) 63 S'. W. 974. The report fails 
to show how the case came before the court the last time ; but, in view 
of the fact that the parties are the same, the contract, description of 
the lands, and number of trees are the same as in the former case, 
and that the opinion was filed but a short time after the opinion in 
the first case, the last opinion was probably delivered on a motion for 
rehearing. But, in any event, it was a later décision, and the rule there 
established has been uniformly followed by the highest court of Ken- 
tucky since. Wiggins v. Jackson (Ky.) 73 S. W. 779 ; King v. Cheat- 
ham (Ky.) 104 S. W. 751, decided October 23, 1907. 

As appears from the second fînding of facts, the grantee had five 
years or longer, if desired, from the time of the sale, to eut and re- 
move the timber, it must therefore be held, under the laws of Kentucky 
as construed by its highest court, to be a conveyance of an interest in 
realty. Whether, if the conveyance by the original grantee to subsé- 
quent purchasers requires an immédiate severance of the trees, the 
rule would be otherwise, it is unnecessary to détermine in this case, 
as the deed from Cross conveys everything conveyed to him by the 
défendant and other grantors, and makes their deeds part of his. 

This leaves one other question to be determined, whether an action 
on covenants of warranty by deed conveying an interest in realty 
when brought by a remote grantee or covenantee against the original 
covenantor is transitory and may be laid in any county in which service 
of process may be had on the défendant, or is it an action for an in- 
terest in real estate which must be brought, under the provision of the 
Code of Practice of Kentucky, in the county in which the lands on 
which the trees are standing are situated ? 

That an action brought by the original covenantee is transitory at 
common law is well settled, while, on the other hand, it is equally 
well settled that when the action is by a remote grantee it is a real 
action, and the venue must be laid in the county where the estate lies. 
A collation of the authorities on that subject will be found in 8 A. & 
E. Enc. (2d Ed.) p. 232, and 5 Enc. PL & Pr. p. 363. And this is the 
rule established by the highest court of the state of Kentucky as early 
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as 1823 and never departed from since. Birney v. Haim, 2 L,itt. 
(Ky.) 263. 

The reasons for this distinction between actions brought by the 
original and a remote coveoantee are that, in the first case, the action 
is basèd on a breach of the contract between the covenantee and cove- 
nantor, and therefore the action is governed by the laws of breaches 
of contract. On the other hand, there being no privity of contract 
between the covenantor and a remote grantee, an action for breach of 
the covenants can only be maintained by reason of privity of estate, 
and if the covenant broken arises ont of a sale of realty only a real 
action can be maintained. 

As appears from the third finding of facts made by the court, the 
plaintifï is a remote grantee, and therefore the action arises by reason 
of privity. of estate and can only be maintained, under the laws of 
the state of Kçntucky, in a court of the county in which the lands are 
situated.' 

Upon the findings of facts the plaintifï is entitled to recover the 
amount of the judgment and costs, with interest thereon. 



HARDÏ V. CHANDLEE. 

(District Ctourt, N. D. Georgla, N. W. D. Beeemhftr 14. 1909.) 

No. 14. 

1. Feauptilent Gonveyances (f 88*) — Mortgages—Desceiption— Change or 

Seourities. 

A bankrupt, ownlng three lots, numbered 650, 719, and 720, respectlve- 
ly, rnortgaged part of No. 719 to clalmant, and thereafter moi'tgtiged 
f ractlonal parts of Nos. 650 and 719 to a bank ; the deed reciting tbat it 
was subject to a security deed theretofore granted to a fractional part of 
719 to clalmant. Thereafter the bankmpt, claiming that he had mort- 
gaged 719 to clalmant by mlstake, intending to convey 720 to him, in- 
duced hlm to take up the bank loan, whereupon a new security deed waa 
glven to him on No. 720, and the deed of lot 719 was canceled of record. 
Eelé, that clalmant, having voluntarily rellnqulshed his lien on 710, must 
stand as pne having had an antécédent debt without security so far as 
No. 720 was concerned, and : that the latter deed was vold in toto as 
âgalnët the bankrupt's eredltors. 

[Ed. Note. — For other cases, see Fraudulent Conveyanees, Cent. Dlg. §§ 
230-233; Dec. Dlg. § 88.*] 

2. MOfiTGAGES (§ 77*) — MiSTAKE — DESCBIPTIOIif OF PROPEKTT. 

Whère a'second mortgage on a lot referred to a prior mortgage on the 
same lot, and recited that the second mortgage was subject to the first, 
a subséquent claim of mlstake as to the lot mortgaged, and that it was 
Intended that the second mortgage should be a first lien on another lot, 
Was unsustalnable. 

[Ed. Note. — For other eaSes, see Mortgages, Cent. Dlg. § 176; Dec. Dlg. 
î 77.*] . 

In the rnatter of the bankruptcy of J. B. Morgan & Bro. Pétition 
by Wilsoii M. Hardy tO set aside a préférence granted to W, E. Chand- 
1er. Granted. 

Davis & Ivovvorn and lyijpscomb, WiUingham & Doyal, for petitioner. 
John W. & J. E. Maddox, for défendant. 

•For other cases see same topio & § ncmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NEWMAN, District Judge. The pétition in this case présents thé 
following situation: On May 2, 1906, J. B. Morgan, one of the bank- 
rupt firm of J. B. Morgan & Bro., borrowed from W. E. Chandler 
$500, and gave three notes, two for $300 each and one for $100, due 
in one, two, and three years, respectively. To secure this îoan he made 
a mortgagô on a pièce of real estate which was described as: 

"That portion of lot of land known as No. 719 lying and being In the eight- 
eenth district and third section of Polk county, Georgia, situated soiith of 
the East & West Railroad, eontaining 33 acres, more or less, with ail the 
rights and privilèges thereunto belonging." 

Morgan owned another lot in the same location. No. 720, and of 
about the same value as 719. On July 12, 1907, J. B. Morgan executed 
to the Rockmart Bank a security deed, the considération being $l,2t)0, 
to fractional parts of lots Nos. 650 and 719, eontaining together 51% 
acres, more or less. This deed recited that it was subject to a security 
deed theretofore made by J. B. Morgan to Chandler, to secure a Ioan, 
to a fractional part of lot No. 719. In the early part of 1908 Chand- 
ler agreed with Morgan to cancel his lien on lot 719 and take a security 
deed to lot 730. Consequently Morgan executed a deed to Chandler 
to a fractional part of lot No. 720 to secure the original Ioan of $500 
and interest thereon and also $65 additional, which had been loaned 
by Chandler to Morgan in June, 1907, making the total amount se- 
cured by this last deed to lot No. 730 $641.16. 

The transaction with référence to this second security deed or mort- 
gage is about this, according to the testimony of Chandler: He was 
at work,, when Morgan came to him and told him that he (Morgan) 
owed the Rockmart Bank $1,200, and asked Chandler if he had the 
money to lend him to take up that paper. Chandler told him he 
thought he had. Morgan then told him he would show him what sort 
of a paper the bank had. Soon after, probably the next day, Morgan 
brought the bank's paper to Chandler and showed it to him, and Chand- 
ler looked at it. It was at night. While Chandler was looking over 
the paper of the Rockmart Bank, he remembered his own paper had 
the same number of lot, and he told Morgan, "I already hâve this lot? 
number," and Morgan expressed suprise, and Chandler said, "Yes, I 
hâve got the same number," and Morgan said, "Well, it is a mistake, 
you hâve got the wrong number," and asked Chandler if he would cor- 
rect it. Morgan said the bank would ruin him for giving the second 
mortgage on the same lot without telling them. Chandler then agreed 
not only to correct the mistake, but to take up the bank's paper also. 
This was during the panic in the winter of 1907-08, and Chandler 
found that he could not borrow any money from the bank, and, indeed, 
could not get his own money out. Afterwards a new security deed 
was given, as stated above, on lot No. 720, and the security deed to 
Chandler on lot No. 719 was taken up and canceled on the records. 

This last security deed was given within four months of the filing of 
the pétition in bankruptcy by J. B. Morgan & Bro. There is testi- 
mony on the part of Chandler to the efïect that when he took the first 
security deed he thought he was taking the deed on lot No. 720, in- 
stead of No. 719. The trustée in bankruptcy brought suit to set aside 



140 175 FEDERAL EEPORTBB. 

the second mortgage or deed as a préférence, and the spécial master 
to whom it was referred has reported in favor of setting it aside and 
that the property be decreed to be the property of the trustée. It is 
sought, however, to support the deed for this new transaction on the 
ground that it was made to render effective that which had been the 
real intent of the parties when the first paper between Morgan and 
Chandler was made. 

A very interesting question is thus presented. Of course, there 
can be no doubt as to the right of a mortgagee or pledgee to hâve a 
change of security, provided the estate of the bankrupt for adminis- 
tration and for distribution to his gênerai creditors is not diminished 
thereby. If Chandler had retained his lien on lot No. 719, from the 
testimony as to the value of the lot (about $800), the amount that could 
hâve been realized from the sale of the lot would hâve been more than 
absorbed by the Chandler debt and the debt to the bank ; but lot No. 
720 would hâve been left free for the benefit of the gênerai creditors. 
After the Chandler lien was taken off of lot No. 719, the bank's se- 
curity became a first lien, and that would hâve absorbed the whole of 
the amount that could hâve been realized from lot 719 ; for, according 
to the testimony of Chandler, lot No. 650, which, in addition to lot No. 
719, was covered by the security deed to the bank, was not worth 
much. So the party really benefited by this transaction was the bank, 
which got the benefit of the withdrawal from lot No. 719 of Chandler's 
mortgage for $500 and interest. That which really injured the gênerai 
creditors and would cause their dividends to be diminished is the mort- 
gage on lot No. 730 ; lot No. 719 being already more than covered by 
liens and lost to them in any event. Certainly Chandler was no better 
off after the second mortgage was given than he was bef ore, and there 
can be no question but that the gênerai creditors were worse off than 
they were before. 

There are two or three singular things in this case, and one is that 
Morgan should hâve been apprehensive about the bank prosecuting 
him criminally for giving them a mortgage on property already mort- 
gaged, when the security deed which he made to the bank recited on 
the face of it that it was subject to a prior security deed to chandler. 
Another singular thing is that he should hâve expressed to Chandler 
his surprise that Chandler had a deed to lot No. 719, when he had not 
only given the deed to lot No. 719, but had recited in his deed to the 
bank the f act that Chandler did hâve this prior security. In view of 
ail this, it is singular that Morgan could say that he intended to give, 
and thought ail the time that he had given, Chandler a deed to lot No. 
730 as security, and that he still believed, after the foregoing occurred, 
that he had lot No. 730 as security. 

In view of ail the foregoing, it seems clear that Chandler, under 
ail the circumstances of this case, must stand in the position of one 
who had an antécédent debt without security, so far as lot No. 720 is 
concerned. He voluntarily relinquished his lien on lot No. 719, which 
lien was created more thah four months before the bankruptcy pro- 
ceedings, and which must hâve been held to be perf ectly valid in every 
way, and then took a lien on lot No. 720, thereby withdrawing from 
the property for the benefit of gênerai creditors lot No. 720, to the ex- 



ABLINQTON HEI6HTS FRUIT CO. V. SOUTHERN PAO. OO. 141 

tent of the amount of his lien. Beyond ail question the lien on lot No. 
720 must fail as to the $65 added thereto by the paper executed in 
January, 1908, and I think it fails also as to the entire amount. 

The important question on this branch of the case to me was whether 
Chandler had a reasonable cause to believe that the bankrupt was in- 
solvent. No question is made, as I understand it, that he was insolv- 
ent ; but the question is whether Chandler knew it, or had teasonable 
cause to believe it to be true, and to believe that a préférence was in- 
tended. The spécial master, who heard ail the testimony, has found 
that he did hâve reasonable cause, under ail the facts and évidence, to 
so believe, and, under the évidence, the court would not be justified 
in setting aside his finding in this respect. 

The effort to support this last transaction, wherein this security was 
given on lot No. 720, on the ground that it was only to rectify an error 
which occurred when the original transaction was entered into, and to 
carry into effect what the parties then really intended, must also fail. 
It is entirely clear to my mind that there was no mutual mistake as to 
the lot on which the deed was originally given. If there was a mistake 
on the part of Morgan as to the lot of land originally conveyed to 
Chandler as security, there must hâve been a similar mistake when 
he gave the second mortgage or deed to the bank, because of his ré- 
cital in that paper to the bank that Chandler had a prior lien. 

The whole transaction is complicated, and it is far from clear what 
the rights of the parties are ; but I think it should be disposed of in 
accordance with what is stated above, and that results in the confirma- 
tion of the report of the spécial master. 

A decree may be taken in accordance therewith. 



ARLINGTON HEIGHTS FRUIT CO. et al. v. SOUTHERN PAC. CO. et al. 
(Circuit Court, S. D. Califomla. November 22, 1909.) 

1. Commerce {§ Siï*)— Rates— Reasonableness— Détermination— Intebstate 

CoMMEKCE Commission— JuRiSDiCTioN. 
The final détermination of the reasonableness of Interstate freight rates 

Is wlthln the Jurisdictlon of the Interstate Commerce Commission and not 

wlth the courts, 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 85.* 
Jurlsdictlon of fédéral courts of sults under Interstate commerce act, 

see note to Balley v. Mosher, Il C. C. A. 318.] 

2. Commerce (| 89*)— Tempoeary Injunction— Bai.ancing Eqtjities. 

On an application for a temporary Injunctlon to restrain the enforce- 
ment of an increased Interstate freight rate, pending détermination of its 
reasonableness by the Interstate Commerce Commission, it is the duty of 
the court to balance the equities between the parties, and ascertaln which 
of them wlU sufïer greater détriment by the court's action. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 89.*] 

S. Commerce (§ 89*)— Interstate Rates— Increase— Reasonableness— Tem- 
porary Injtjnction. 

For several years prier to November, 1904, an emergency freight rate 
of $1 per hundred on lemons from Oallfornia to the New York market 
was in force to enable Califomla growers to compete with lemons Im- 

*For other cases see same topic & i kumbeb in Dec. & Am. Dies. 1907 to date, & Rep'r Indexes 
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pôttéd ft-om siclly. In November, 1904, after negotlatlon, the groweréun- 
derstood the rate was made petmanent, whereupon' they enlarged their 
orchards and Increased their business op. the bagis of that factor of ex- 
pense. This rate was contiuued for flye ycjars and until after the passage 
of the Payne-Aldrî^h Tariff Law Increas'liig the dïity on lemons from 1 to 
1% cents a pound, ^vhereupon défendants Increased the freight rate to 
$1.15 on the plea of greater cost of labor. There was évidence, however, 
: that thé coÈt of transportatlon was no greater than before, and that if a 
temporary Injunctlon restralning the new rate whlch the growers claimed 
was unreasohable^was not granted pehding a détermination of the rea- 
sonàbleness theredf by the Interstate Commerce Commission, thé grow- 
ers would be compelled to destroy their lemon trees and put their larid to 
pther uses, whlle the rlghts of the rallroad companies eould be protected 
by bond. Eelil, that the equltles were in favor of the growers, and that 
they were entitled to a temporary Injunctlon on ekecutlng a bond condl- 
tlohéd'to pay the différence in the rates In case the hlgher rate was sus- 
talned. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

Suit by the Arlington Heights Fruit Company and others against 
the Southern Pacific Company and others for injunction restraining 
défendants from putting into effect a proposed increased rate of $1.15 
per hundred poUnds, for transportation of lemons from California 
to the New York market, pending a détermination of the reasonable- 
ness of such rate by the Interstate Commerce Commission. Granted. 

Joseph H. Call, Asa F. Call, and Levy Mayer, for complainants. 

T. W. McKinley, for Southern Pacific Company. 

T. J. Norton and U. T. Clotfelter, for Atchison, Topeka & Santa 
Fé Railway Company. 

A. S. Halsted, for San Pedro, Los Angeles & Sait Lake Railroad 
Company. 

MORROW, Circuit Judge (orally). The court is not required at this 
stage of the proceedings to détermine whether the proposed rate of 
$1.15 per 100 pounds for the transportation of lemons to the New 
York market is just and reasonable or unjust and unreasonable. In- 
deed, the final détermination of that question rests with the Interstate 
Commerce Commission, and there is no disposition on the part of the 
court to intrude upon the jurisdiction of that tribunal. 

The présent application is for a temporary injunction that will pré- 
serve the status quo until a hearing is had upon the merits by the 
proper authority, the status quo being a charge of $1 per 100 pounds 
for the transportation of lemons frOm California to the New York 
market. What the court is required to do now is to détermine from 
the évidence submitted whether there is a reasonable probability that 
the complainants will be able to màiijtain the case set forth in the bill 
and establish the fact that the proposed increased rate of $1,15 per 
100 pounds will be nanjust aiid unreasonable; and whether pending 
such a hearing upon the merits the complainaiits will suffèr art irrép- 
arable injury. In 'reaching conclusions upon thèse questions it is 
the duty of the court to. balance the equities between the parties and 
ascertain which of them \Vill sufifer the greater détriment or incon- 
venience by theaction.of the court, H the balance of détriment or 
inconvénience, in the event the t«mporary injunction is refused, is 

•For other cases see same toplo £ S nctmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against the complainants, then the injunction will be granted. But 
if, on the other hand, the balance of détriment or inconvenience is 
against the défendants, in the event the temporary injunction should 
issue, then it should be refused. In the présent case, if the temporary 
injunction is issued, the défendants will be denied the right to col- 
lect the increased rate of 15 cents per 100 pounds until the Interstate 
Commerce Commission has determined whether such increased rate 
is just and reasonable or unjust and unreasonable, but in the mean- 
time the défendants will be fully secured in a bond to indemnify them 
for the différence between the proposed rate and the rate which they 
may collect. 

Now, how will it be with the complainants if the temporary in- 
junction is refused? They must pay the increased rate, which it is 
estimated will amount to about $250,000 in one year. If it is fînally 
determined that this rate is unju&t and unreasonable they may recover 
of the défendants the amount so exacted. But what will be their sit- 
uation or condition pending this détermination? It appears from the 
évidence that the lemon growers cannot pay the increased rate and 
market their crops in the Eastern markets at a profit. They must go 
out of business if required to pay the increased rate. They will be 
compelled to destroy their lemon trees and put their land to other 
uses. This is a détriment and inconvenience in addition to, or rather 
aside from, the différence in rate. If the equitic: of the parties re- 
lated only to the différence in rate they would be equally balanced and 
the temporary injunction would be refused. But there is évidence 
before the court that the equities are not so balanced. The complain- 
ants will suffer an irréparable in jury by the increased rate not meas- 
ured by the différence between that and the présent rate, and this fact 
clearly balances the equities in favor of the complainants. Moreover, 
there is évidence that for some years prior to November, 1904, the 
présent rate of $1 per 100 pounds was an emergency rate established 
by the carriers to enable the shippers to meet the spécial conditions 
of the season and of the Eastern markets. But in November, 1904, aft- 
er some negotiations between the parties, the rate was made a perma- 
nent rate, or at least the lemon growers so understood it, and there- 
upon, having faith that such permanent rate would be continued, they 
hâve enlarged the area of their orchards and increased their business 
upon that basis of this factor of expense. This rate has now been 
continued for five years. The défendants deny that they ever gave 
the complainants to understand that the rate of $1 per 100 pounds was 
to be a permanent rate, but I think the évidence furnished by the bill 
and supported by the affîdavits satisfactorily establishes the fact that 
the complainants, as a resuit of their negotiations with the défendant, 
were given to understand that the rate of $1 per 100 pounds would be 
a permanent rate upon which they could go on and develop this in- 
dustry, and the fact that it has been contiiiued for five years indicates 
that the rate was to be permanent, and is prima faoie évidence that the 
rate is not unreasonably low. 

Now, what has occurred since November, 1904, to justify the de- 
fendants in increasing the freight rate to $1.15 per 100 pounds? There 
is some évidence that there has been an increase in the cost of labor. 
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but thîs fact applies with equal force to the business of both parties. 
The entire cost of transportation is not, in fact, any greater. The 
services rendered by the carriers do not appear to be any more ex- 
pensive as a whole than they were in 1904, if indeed they are as ex- 
pensive now as they were then. Where, then, is the change of con- 
dition ? Why the increased rate ? It appears to be confîned exclusively 
to the législation by Congress respecting the tarifï. 

By the Dingley Tarifï Act of July 24, 1897, c. 11, § 1, Schedule 
G, par. 266, 30 Stat. ITS (U. S. Comp. St. 1901, p. 1651),' the duty 
on imported lemons was 1 cent per pound. This duty was raised by 
the récent act of August 5, 1909, to 1% cents per pound. This in- 
crease of duty appears to hâve been made upon représentations to 
Congress that it was necessary to hâve such a protective duty to 
enable the complainants to sell their product in compétition with the 
Italian or Sicilian lemons in the Eastern market. It is represented that 
in Italy or Sicily the cost of labor in producing lemons is only 25 per 
cent, of what it is in California and that the freight charge from Sicily 
to New York is only 25 per cent, of the freight charge on lemons from 
California to New York. As, for example, it costs $1 in labor to pro- 
duce 100 pounds of lemons in California, while it costs only 25 
cents to produce the same quantity of lemons in Sicily. The freight 
charge on 100 pounds of lemons from California to New York is 
$1, while the freight charge on the same quantity of lemons from Sicily 
to New York is 25 cents. It was upon representing such facts to 
Congress that the duty was increased one-half cent per pound. It was 
increased because freight and labor are so much higher in this coun- 
try than in Sicily, because the cost of freight and labor in this country 
was for each $1 per 100 pounds, and the cost of freight and labor for 
the foreign producer was for each only 25 cents per 100 pounds. Con- 
gress then had in view two facts justifying an increase in the duty on 
lemons. One was the cost of labor in this country and the other was 
the fact that the lemon growers in California were required to pay the 
railroad companies $1 per 100 pounds for the transportation of their 
lemons to the New York market. 

The purpose of Congress was to protect American industry. But 
does any one suppose that Congress would hâve made such an increase 
had it been suggested, or even suspected, that the railroad companies 
would immediately increase, their freight rate and appropriate a por- 
tion of this protection for their beneiit? Manifestly not. The policy 
of imppsing protective duties is for the benefit of the producer and 
to encourage home productions and home manufactures, and not to 
increase the cost of railroad transportation. Its ultimate purpose is 
to develop the country, encourage diversified industries, and save our 
markets for our own people on at least something like equal terms 
with the foreign producer. The wisdom of this policy is not a ques- 
tion for the judiciary. It is purely a législative question. But when 
such a policy has been adopted and placed on the statute book the 
courts must give it effect when the issue is presented. 

The facts submitted by the défendant in support of the proposed' 
increase of rate are very interesting and make a plausible showing in 
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support of their daim to a higher freight rate than that now prevail- 
ing, but I am not satisfied that they are entitled to share in the benefit 
of this particular increase in the customs duty. Perhaps, later on, 
when the industry of the lemon grower is firmly established and the 
market fairly equalized for the home producer, the défendants may 
properly increase the rate to correspond with other citrus fruits. But 
for the présent the equity of keeping the présent rate appears to be 
with the complainants until the subject can be investigated by the In- 
terstate Commerce Commission. The complainants should give a bond 
in the " sum of $250,000, conditioned expressly that in the event a 
rate in excess of the présent rate is determined to be just and reason- 
able, the complainants will pay to the railroad companies the différ- 
ence between the présent rate and such rate as determined by the 
Interstate Commerce Commission. That, I believe, was the condition 
of the bond given in the Lumber Case, Northern Pac. Ry. Co. v. Pa- 
cific Coast Lumber Mfrs.' Ass'n, 165 Fed. 1, 91 C. C. A. 39. Let a 
temporary injunction issue as prayed for in the bill of complaint. 



liAIGHTON V. CITY OF CARTHAGE, MO. 
(Circuit Court, D. Missouri, S. W. D. December 10, 1909.) 

1. Watebs ahd Wateb Coukses (S 188*)— Wateewobks Company— Feanchisb 

—Expiration — Effbct. 

On the expiration of a water company's franchise by limitation, the 
company's right to operate its plant and use the streets of the clty there- 
for ceased, and with It the right of the clty to demand service. 

[Ed. Note. — For Other cases, see Waters and Water Courses, Cent. Dig. 
{ 287; Dec. Dig. § 188.*] 

2. Watees and Wateb Coubses (§ 188*)— Feanchise— Expiration— Continued 

Service— Wateb Company's Obligations. 

Where, after the expiration of a water company's franchise, it continued 
to operate Its plant and render service to the public, It was bound duiing 
Bueh perlod to perform the obligations growlng out of such assumed quasi 
public service, to the extent that It was requlred to supply water adéquate 
to Its reasonable capacity and at reasonable rates, and to that extent It 
was subject to the jurlscûctlon of the courts to enforce Its implled under- 
taklng. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 287 ; Dec. Dig. | 188.*] 

8. Watees and Wateb Coueses (§ 188*)- Wateb Company's Franchise— Teb- 
mination— Continued Service— License. 

Where a water company, after the termlnatlon of Its franchise, continued 
to furnlsh water, It dld so accordlng to a quasi contractual relation, which 
was a mère license from whlch either it or the clty could withdraw at 

win. 

[Ed. Note. — ^For other cases, see Waters and Water Courses, Cent. Dig. 
J 287 ; Dec. Dig. § 188.*] 

4. Watees and Wateb Coueses (§ 188*)— Water Companies — Teemination of 
Franchise— CoNTiNUANCE of See vicb>— Régulation. 

A water company continuing to furnlsh water after the termination of 
its franchise is subject to régulation by the state or the municipality. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
I 287; Dec. Dig. § 188.*] 

*For other cases ses same topic & § NtrMSEB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
175 F.— 10 
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5. OouExs.d 493*)— JtJEispicTiON— State Ooukt— Peioe Action— Issues. 

Where the entlre subject-matter Involved in a suit In the state court 
was the rlght of a water company to shut off the supply of water because 
of the oity's f allure to pay arrears for'hydrant reutals, in which the water 
company reeognized that In furnlshing the water after the expiration of 
Its franchise it was performing a quasi public service for which it was cle- 
manding compensation, and the court restrained the shutting off of the 
water on certain conditions and retained jurisdiction for further orders, 
such retained jurisdiction extended only to the çarrying ont of the decree 
rendered, and did not glve to the court exclusive jurisdiction of a suit by 
complainant to preyent the city from interfering with bis expressed in- 
tention of ceasing to fumlsh water and dismantling the plant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 1349 ; Dec. Dlg. § 
493.*] 

0. CouETS (§ 493*)— Exclusive Jubisdiction— Pbioeitt. 

A decree in a state court in personam,' restraining; a water company un- 
der which complainant clalmed from refusing to continue to furnish water 
ta the clty on certain conditions, which neither flxed a lien on the water 
company's property nor assumed to act on any property in custodia le,;,'is, 
did not give the state cOurt exclusive jurisdiction 6f a subséquent proceed- 
ing by complainant to restrain the city from interfering to prevent him 
from dismantling and removlng the plant. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 1349 ; Dec. Dig. § 
493.* 

Confllct of jurisdiction with state courts, see note to Louisville Trust Co. 
V. City of Cincinnati, 22 C. C. A. 356.] 

7. JUDGMENT (§ 685*)- CONCLUSIVENESS— PAETIES— MOETGAGEES. 

A mortgagee of the plant of a watér company, who was not a party to a 
suit by the city to restrain it from refusing to furnish water because of 
the ciry's dellnquency in thé payment of water rates, was not bound by the 
decree So as to prevent him, after obtaining title to the waterworks com- 
pany's property by conveyance of the equity of rédemption Instead of by 
foreclosure, from dismantling and removlng the plant. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 1208 ; Dec. Dig. 
§685.*] 

& Watees and Wateb Ooueses (§ 188*)— Feanchise—Teemination— Plant— 
Eemoval feom Steeets. 

Oh the termlnatidn of a waterworks company's franchise by lapse of 
time, it was entitled to enter on the streets of the city without let or 
hindrance for the removal oif its pijies and appllances. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
i 287; Dec. Dlg. § 188.*] 

9. Watees AND Wateb Courbes (§ 188*)— Teemination of Feanchise— Remov- 
al OF Watee Company's Plant— Inteefeeence by City. 

Where, after considérable litlgatlon between a water company, whose 
franchise had expired, and the city, the vrater company, which was doing 
business at a loss, deeded its property to a mortgagee to save foreclosure 
expenses, and it appeared that the city intended tocarry out its pqrpose to 
lîeep the waterworks plant in opération until such time as It could com- 
plète its own independent plant, though complainant was desiroûs of re- 
movlng his property, he was entitled to an injunction restraining the city's 
ofEicers from interfering, by suit or otherwlse, with his employés In remov- 
lng his pipes and appllances from the city's streets. 

[Éd. Note. — For other cases, see tVaters and Watér Courses, Cent Dig. 
§287; Dec. Dig. § 188.*] 

In Equity. Suit by G. Ralph I^aighton against the City of Carthage, 
Missouri. Decree for complainant. 

•For other cases see same toplc & § numbkr In Dec. & Am. Dlgs. 1907 to daté, & Rep'r Indexes 
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This IS a Mil In equity to enjoln the défendant clty from in any wise inter- 
fering with, or preventlng the complalnant from remotlng, the water plant, 
machinery, water mains, pipes, and hydrants from the streets of the clty, etc. 
The application for preliminary injunction has beeH duly heard and suhmit- 
ted. The contfOTersy substantlally grovvs ont of the following state of facts: 

In 1885 the défendant, a clty of the third class, under the statute of Mis- 
souri, grantedto one Star the rlght and prh-ilege to construct and maintain 
pumping machinery and necessàry equipmerits for supplying the défendant 
'with water for flushirig Its sewers, streets, and alleys, and to establish and 
inaintain thereln hydrants, mains, and pipes for supplying clty buildings and 
Institutions with water, and also the ôitizens thereof for domestie purposes. 
By mesne conveyances and trangfers thls grant a^nd rlght passed to the Car- 
thage Water & Power Company. The grantee proceeded to establish such 
plant and water System at an optlay of between $100,000 and $200,000, and to 
furnish water under such contractual obligation. 

The franchise by Its terms expired about 1905. It contalned no provision 
entitling the grantee to renewal or extension of the rlght, and contalned no 
provision requirlng the clty to purcbase the plant and water System at the 
expiration of the charter. Neither was there any provision in the grant which 
prohibited the city from constructing its own water plant or System and op- 
eratlng the same contemporaneously with that of the grantee. 

When the limitation period of the grant expired, the water Company con- 
tlnued to operate its plant and to furnish the city with water as theretofore. 
A controversy arose between the city and the water company respecting the 
refusai of the city to pay its arrears for hydrant reniais ; the city assertlng 
certain defaults on the part of the company as to the quantity and quallty of 
the water furnished. The clty continuing and persisting In such default, as 
claimed by the water company, the latter gave notice of a purpose to shut off 
the supply of water to the city unless sald dues In arrear were paid. There- 
upon the city Instituted proceedlngs in the circuit court of Jasper county, Mo., 
to restrain the water company from carrylng into exécution its threatened 
dlscontlnuance of water supply for city purposes. Temporary injunction was 
granted, accordingly, conditlonally. The court on final hearing, after flndlng 
that the clty was Indebted to the water company in a large sum of money for 
hydrant rentals, found that: 

"Thé sum of $4,842.72 whlch was coUected from the taxpayers of the clty 
of Carthage on the spécial tax levy for the purpose bf paying for hydrant 
rentals and street sprinkllng, and that the sum of $7,000 belonglng to the sald 
water fund, collected in the same way and for the same purpose, has been by 
the councll of the clty transferred and diverted from the sald fund to the gên- 
erai revenue fund of sald clty, and should be returned to sald water fund 
from said gênerai revenue fund at the earliest possible date. * • * 

"The court further flnds from the évidence that the plalntiff is Indebted to 
the défendant for water furnished by the défendant to the plalntiff for sprink- 
llng the streets of the clty of Carthage at the rate of $20 per month, commenc- 
ing May 19, 1909, and the plalntiff Is to pay defei;dant for such sprinkllng 
from said date at the rate aforesaid. 

"tt Is therefore ordered, adjudged, and decreed by the court that the tempo- 
rary injunction heretofore granted in this case be contlnued In force untll Au- 
gust 20, 1909. And It is further consldered and ordered that if upon that date 
it appears to the court that the plalntifC has pald to the défendant the sum of 
$4,842.72, to be applled as may hereafter be ordered by the court, then the 
sum of $1,513 now in the hands of the clerk of thls court wlll be ordered by 
thls court to be paid over to the défendant for hydrant rentals from May 19, 
1909, and thereupon the temporary injunction heretofore issued in thls case 
wlll be contlnued in force 'untll the Novemb«r term, 1909, of this court, at 
whlch tlme, on the payment to the défendant by the plalntiff of sald sum, tbe 
court wlll make such other and further orders as to the continuance of the 
temporary injunction in force from time to time thereafter as the circum- 
stances require, and the efforts of plalntiff city in good faith to restore to the 
water f und of sald clty the sums transferred therefrom to the gênerai revenue 
fund may demand as justice and good conscience requires, whlch sums when 
so restored to sald water fund are to be paid to the défendant on the Indebted- 
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ness heretofore found ; otherwlse, plalntiffs blU at that tlme wlU be dis- 
mlssed, and the temporary Injunctlon dissolu éd. 

"It Is further ordered, decreed, and adjudged that unless the plalntlff on or 
before the 20th day of August, 1909, pay to the défendant, or, the clerk of this 
court for the défendant, the sald sum of $4,842.72, then on said 20th day of 
August, 1909, the plalntiffs blll herein wIU be dlsmissed." 

Afterwards on th'e 20th day of August, 1909, the court made a further order 
recitlng that the plalntlff city had complled wlth the order of the court of the 
31st day of July, 1909, and that It did on the lOth day of August, 1909, pay to 
the défendant the sald sum of $4,842.72. The clerk of the court was ordered 
to pay over to the défendant the sum of $1,513 theretofore deposlted wlth the 
clerk for the use of the défendant; sald sum to be lu payment of hydrant 
rentals from May 19, 1909, to November 19, 1909. It was thereupon ordered 
that the temporary Injunctlon heretofore issued In the case be modlfled and 
amended so as to requlre défendant to maintain sultable téléphone arrange- 
ments so as to be notlfled In case of flre, to furnish the best pressure of which 
Its pumps are capable, and to maintain such pressure durlng the tlme the lire 
department of the clty shall be uslng water to extlngulsh Ares. "And It Is 
further ordered that the temporary Injunctlon, as so modifled and amended, 
should continue In force untll the November. term, 1909, of thls court, and un- 
tll further ordered by the court." 

The sald waterworks company's plant havlng been long prlor to the pro- 
ceedings aforesaid mortgaged to secure its bonds, and default haviug been 
made to keep the conditions of said mortgage, on the 14th day of October, 
1909, at a meeting of the stockholders and directors of said company, it was 
resolved that, the company belng in default as aforesaid, and in fact Insol- 
vent, to save the expense and delay of foreclosure proceedlngs under the mort- 
gage, the property be conveyed to the complainant In trust for the use and 
beneflt of the mortgagee ; whlch was donc, and possession of the property was 
turned over to him. He thereupon gave wrltten notice to the city of Carthage 
that he would discontinue operating the plant, shut ofC the pumps, and move 
the same. Whereupon the city in the sald suit In the state court brought what 
it terms a "supplemental biU" agalnst the sald purchaser, complainant herein, 
who was a nonresident of the state, and not found thereln, seeking to enjoin 
him from carrying into exécution said purpose. On notice to ap employé of 
the water plant, the court granted a temporary restraining order enjoining 
the complainant herein. On his application the cause was removed into this 
court. Whereupon the défendant herein moved to remand the cause to the 
state circuit court, whlch motion was denled Thereupon the clty asked leave 
to dIsmiss the proceedlngs as agalnst thls complainant, which was granted. 
The temporary Injunction agalnst him ordered by the state court was dls- 
solved, and the cause of the city of Carthage agalnst the sald water company 
was remanded to the state court Thereupon the présent bill in equlty was 
presented, which charges that the clty, knowlng the purpose of the complain- 
ant to discontinue operating and remove sald plant, threatens to interfère 
wlth, Impede, and prevent the said action, threatenlng to brlng sundry and 
divers actions at law and in equlty to prevent him from obtaining lawful pos- 
session of hls property and removlng the same from the streets of the city, 
etc., and praylng for an Injunctlon to prevent the threatened acts. 

C. F. Mead and Willard P. Hall, for complainant. 
J. D. Perkins, for défendant. 

PHILIPS, District Judge (after stating the facts as above). When 
the franchise contract between the water company and the city expired 
by limitation, the right of the company to operate its plant and use the 
streets of the city therefor ceased, and with it the right of the city 
to demand the service. The relation between them was contractuaï, 
so that when the contract ended either was at liberty to go its _way. 
Neither could compel the other against its consent to do business 
with it. By consent the company continued to furnish water supply, 
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and the city continued to take it as theretofôre. The law is well set- 
tled that, under such tacit arrangement, while so acting the water Com- 
pany was rendering a service to the public, and, therefore, during such 
service it became subject and amenable to the obligations growing out 
of such assumed quasi public service, to the extent that it was required 
to supply water adéquate, to its reasonable capacity, and at reasonable 
rates, and to this extent became subject to the jurisdiction and super- 
vision of the courts to enforce such implied undertaking. The au- 
thorities are in agreement to this effect. Bridge Co. v. Frange, 35 
Mich. 400, 24 Am. Rep. 585 ; Cin. Inc. Plane R. R. Co. v. Cincinnati, 
52 Ohio St. 609, 44 N. E. 327; 4 Cook on Corp. (6th Ed.) § 913; 
Cedar Rapids Water Co. v. Cedar Rapids, 118 lowa, 234, 91 N. W. 
1081. 

As this postulate is conditioned upon the implied continued con- 
tractual relation, as in the case of a mère license, either party may at 
will withdraw therefrom and put an end to it. Were the law other- 
wise, it would be in the power of a mère licensee to perpetuate in- 
definitely an expired franchise, and it would be in the power of the 
grantor to compel continued service indefinitely from one under no 
contractual obligation to render service. 

The authorities relied on by respondent's counsel to support his con- 
tention that after the expiration of the charter contract, where shut- 
ting off the water supply would entail great inconvenience and dis- 
astrous conséquences to the public, depending, as in this case, upon 
the continued supply of water, a court of equity may interpose to en- 
join the shutting off the supply and removing the plant, will be found 
to apply to the instance where the grantee, after the lapse of the 
franchise, continues to perform such quasi pubHc service. So long as 
that relation continues, the party exercising this public function, is 
under obligations, as heretofore stated, and is amenable to légal com- 
pulsion to render this service at reasonable rates, and may not shut 
off the water supply because of any disagreement with the munici- 
pality respecting delinquencies on its part in making payment there- 
for, as the courts are open to compel the récipient to do justice so long 
as the fumisher is willing to continue to render such public service. 

In other words, where the franchise of a public service corporation 
expires, the relation thereafter between the parties is no otherwise 
than that of a corporation engaged in a quasi public business for which 
a franchise is necessary to confer the absolute right. So long as it con- 
tinues in such business, it is subject to régulation by the state, or the 
manicipality, a subordinate agency of the state. , But it is under no 
obligation to continue at the pleasure of the public, and it may elect 
to quit. Munn v. Illinois, 94 U. S. 113-126, 24 L. Ed. 77 ; Gaslight 
Co. v. Zanesville, 47 Ohio St. 36, 23 N. E. 60 ; East Ohio Gas Co. v. 
City of Akron (Suprême Court of Ohio, not yet officially published), 90 
N.E. 40. 

The foregoing proposition was not seriously controverted by counsel 
for the city at the hearing. The real contention put forth by him is 
that, by reason of the injunction proceeding had in the state circuit 
court, exclusive jurisdiction over the subject-matter of the présent bill 
was reserved to and résides in the said state court. To this there are 
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several complète ariswersi Iti the first place, thé entire subject-inatter 
involved in that suit concerned the right of the water company to shut 
oflf the supply oî 'Water to the cityibeeause of the daimed failureof 
the city to pay thfr artears for hydrant rentals. The bill and answer — 
the whale issues tried'Olit in that suit— pertainedto the question as to 
thé'accounting between the parties, and the right of the company to 
shut oiif the water simply because of the city's delinquency. The com- 
pany tàcitly recognized that in furnishing water after the expiration of 
the franchise it was perf orming a quasi pubUc service for wliich it was 
demanding pay. It: had 'not declared its purposé to cease operating 
its plant and to withdraw it from the city. The court ascertained that 
a large ainount was iii fact owing by the city to the company. To say 
the least of it, the court was most indulgent to the city. It did not, 
as is customary, require the défendant to make good its delinquencies 
as a condition to the injunctive rehef, but only required it to pay over 
what money it had on hand. And after finding the fact to be that the 
city had diverted to other use a considérable sum of money applicable 
to said hydrant rentals, it required the company to proceed until such 
time as the city could reinstate that fund. It so held on until ail pay- 
ments were or should be paid. The relief given in that case could be 
no broader than the issues involved. When the court retained juris- 
diction for further orders, its efifect, in law, is that it retained it only 
for the purpose of carrying to completion its decree. By no possible 
permissible construction could the court thereunder extend its juris- 
diction to compel a subséquent purchaser of the plant to continue to 
furnish the city water at its pleasure. 

In the second place, the decree was not in rem. It neither fixed any 
lien on the res, nor was the physical property in custodia legis. The 
decree was wholly in personam, as far as it went, commanding mère 
persoiial service of the corporation under the conditions therein in- 
volved. 

In the third place, the property was burdened with an antécédent 
mortgage subject to the conditions therein expressed, among which 
was the right of the mortgagee to foreclose in case of default in the 
payment of interest, etc. The company did default, becoming in fact 
insolvent, whereupon the trustée in the mortgage was entitled to enter 
into possession and foreclose. Thereupon the stockholders and direct- 
ors, as they had a right to do, in convention declared such default and 
forfeiture, and to avoid the expense and delay of a foreclosure pro- 
ceeding, by consent of ail parties concerned, executed to the complain- 
ant a deed of conveyance to the property to hold in trust for the bene- 
fit of the mortgagee. The mortgagee whose rights were anterior was 
not made a party to the suit in the state court, and is not bound by any 
judgment therein. : ' . ' 

"A mortgagee of a street railway compaHy Is not eoncltided by decree af- 
fecting the valldlty to whlch the mortgagor only was a party." LoulsvUle 
a?rust COi v. Oincinnati, 76 Fted. 293-296, 22 O. 0. A. 834. 

"The pfivlty of the mortgagee ijvith the mortgagor i:espeets on]y the estnte 
as It exlsted at the date of the mortgage. It cannot bë àffectèd by decree 
agaiûst the mortgagor to whlch he îs not a party." Secor y. Slnglèton (C. C.) 
41 Fed. 725; and authoritles therein clted. 
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Palpably enough the coraplainant cannot be regardée! as a purchaser 
pendente lite, taking the property cum onere, under the mère decree fer 
Personal service to be performed by the mortgagor, imposed after the 
making of the mortgage. 

When this purchaser so acquired the property, he immediately gave 
notice to the city that he would no longer supply it with water, and 
that he would dismantle and remove the plant. lie was thereafter un- 
der no contractual relation with or obligation to the city, expressed or 
implied, to render continuai service to it. 

No authority has been cited, and I am unable to find any, that even 
squints at the principle of law that by any stretch of judicial authority 
the State court, under a decree which was res inter alios acta, can 
reach out its hand and compel this complainant to run its plant in- 
definitely for the accommodation of the défendant city. 

The right of the complainant at the termination of the contract to 
enter upon the streets of the city to remove its plant, without let or 
hindrance, does not admit of debate. As expressed in the syllabus in 
Cleveland Electric Railway Company v. Cleveland, 204 U. S. 116, 37 
Sup. Ct. 202, 51 L. Ed. 399: 

"In the absence of any provision to that effect in the original franchise, the 
city gi-anting a franchise to a street railway eompany cannot, on the expira- 
tion of the franchise, talie possession of the rails, pôles, and operating appli- 
anf es ; they are property belonging to the original owner, and an ordinance 
granting that property to another eompany on payment to the owner of a sùm 
to be adjudicated as its value is void as deprivlng the owner of its property 
without due process of law." 

The right to enter upon the streets of the city for the purpose of 
excavating and removing the water plant, pipes, hydrants, and other 
equipments, inheres in the very right of ownership of the property, 
as, otherwise, the right of ownership could not be exerted. 

Both parties bave presented records, papers, and afïidavits on this 
hearing, to which the court has given due considération. Among 
thèse are the affidavits of the city ofificers portraying in strong colors 
the dire conséquences of discontinuing the supply of water to it bef ore 
the completion of its independent water System now in process of 
construction. For such results the city can neither rightfully nor 
morally blâme any one but itself. The wrath of its inhabitants should 
be against the city authorities, or turned inward upon themselves as 
the authors of their own misfortune. The city had its choice either 
by anticipation to hâve built its own waterworks, and bave them in 
readiness when the contract with the water eompany should expire, 
or to hâve negotiated with the eompany for the purchase of its plant ; 
and, if the terms of the purchase could not be agreed upon, the city 
was empowered by the State statute, by prescribed légal procédure, to 
hâve the cômpany's plant condemned to its usé at a price to be iîxed 
by a local court or a jury presumably not unfriendly to it. It and its 
citizens saw fit to take neither course. By refusing to pay its debt to 
the water eompany, and by diverting the fund created for such pur- 
pose, it thereby rather aggrâvated the alleged condition. of insufficient 
water supply, as it was thereby crippling the very means by which the 
opération of the plant could be rendered efficient. It could not couvert 
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its own delinquencies into an équitable right to compel, on its owra 
terms, the company to maintain and operate its plant, furnishing it 
and its inhabitants water until, in its own way and time, it could com- 
plète its waterworks, and then challenge the company's right to use 
its streets either in furnishing private consumers water, or to Temove 
its plant. This is especially intolérable when it appears from the af- 
fidavit on behalf of the complainant that it is operating its plant at 
an expense in excess of the income from the water rentals. 

Doubtless this court, by its action in the premises, will incur denun- 
ciation from the people who may suffer from the hand of the law. 
But as the law is "a rule of action prescribing what is right, and pro- 
hibiting what is wrong," the court must follow where it leads, regard- 
less of Personal conséquences to the mère minister of justice. 

The mayor and council of the city state in affidavits that it is not 
their purpose to institute any new suit or action to prevent the proposed 
action of the complainant. But they were careful to refrain from 
saying that they or the city did not intend to take any action to prevent 
or obstruct the complainant in the exercise of his claimed right. And 
Judge Perkins, representing the city herein, with that candor charac- 
teristic of an intellectually honest man, admitted in effect that the said 
state court would be applied to to deal with the complainant's servants 
and employés if they undertook to dismantle and remove the water 
plant as for a contempt of said injunctive decree. In view of the 
former action of that court in granting a temporary injunction against 
this complainant, under the semblance of a supplementary proceeding 
in the original suit (which, from the discussion had before this court 
on the motion to remand, counsel for the city must hâve become satis- 
fied was a clear misconception of a légal right), it is transparent what 
will ensue if this court should deny the injunction herein prayed for. 
The moment an employé of the complainant undertook to shut down 
the pumps, or stick a pick in the streets of the défendant for the pur- 
pose of removing the plant, water mains, hydrants, etc., the défendant 
would obstruct and intimidate them by applying to the state court 
for a contempt attachment, having such laborers arrested and brought 
before the court to be tried for contempt. It is no answer to this to 
say this court cannot by injunction stay such course or procédure, that 
the jurisdiction of that court to proceed can be tried out in the due 
course of judicial proceeding; as, for instance, by appeal, during 
which the laborer may lie in jail under sentence, unless the complain- 
ant, at his own expense, undertook to conduct such emjJoyé's défense, 
or to^furnish bail for him. Such litigation might be interminably mul- 
tiplied and indefinitely prolonged, during which the défendant will 
hâve completed its own water plant, compelling in the meantime the 
complainant to furnish it water, with or without loss to him. No 
more effectuai means could be devised, without pecuniary liability on 
the part of the city, for the wrong donc the complainant than this pro- 
posed scheme. Short, indeed, would be the arm of this court, if it 
could not reach out its protecting hand to relieve a suitor, under such 
circumstances, from such gross injustice. 

A temporary injunction is ordered as drawn by the court. 
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UNITED STATES v. MARDEN et al. 

(Circuit Court, D. Massachusetts. December 29, 1909.) 

No. 544 (2,040). 

OusTOMS DuTiES (§ 38*)— Classification— "CuTCH." 

The Importation in question, being an extract of the bark of the mai- 
grove, used for tanning, is classlfiable as "cutch," under paragraph 542 cl 
the tarlff act of July 24, 1897 (30 Stat. 197 [U. S. Comp. St. 1901, p. 1683]). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,821 (T. D. 29,312), and 
reversed the assessment of duty by the collector of customs at the port 
of Boston on importations by Marden, Orth & Hastings and C. A. 
Spencer & Son. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

LOWELL,, Circuit Judge. This is an appeal taken by the United 
States from a décision of the Board of General Appraisers. The para- 
graphs of the Dingley bill (Act July 24, 1897, c. 11, 30 Stat. 151 [U. 
S. Comp. St. 1901, p. 1626]) hère in question are as follows: 

22. Extracts and décoctions of logwood and other dyewoods, and extraets 
of barks, such as are oommonly used for dyeing or tanning, not specially pro- 
vided for in this act, seven-eighths of one cent per pound; extracts of que- 
bracho and- of hemlock bark, one-half of one cent per pound ; extracts of 
sumac, and of woods other than dyewoods, not specially provided for in this 
act, five-elghths of one cent per pound. 

642. Cutch. [From the free Ust.] 

The importation is an extract of the bark of the mangrove (Rhizo- 
phora mucronata), and is commonly used for tanning. The importers 
contended that it is commercially known as "cutch." The collector as- 
sessed the duty under paragraph 22 ; the Board of General Appraisers 
held that it was cutch, and therefore to be admitted free from duty 
under paragraph 542. 

"Cutch" is a word derived from the spécifie name of the acacia 
catechu. The cutch early imported into this country was probably pre- 
pared altogether from the wood of this tree, and was used chiefly, 
though not altogether, for dyeing. Before 1897 an extract from the 
bark of the mangrove was imported for the same use and was com- 
mercially known as cutch. The introduction of anilin dyes largely dis- 
placed cutch of either sort as a pigment, but a considérable use in tan- 
ning leather was found alike for the prepared wood of the acacia and 
for the prepared bark of the mangrove. The United States does not 
dispute that the importation in question is commercially known as 
cutch, but nothing precisely and minutely similar was imported until 
after the adoption of the Dingley tariflf in 1897. The importer must 

•For other cases see same topic £ ! humbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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show that the importation is cutch, and the United States has sought 
to show that two substances, viz!, (1) cutch as prepared from the man- 
grove before 1897, and (2) the importation in question, although they 
hâve substantially the same origin and now hâve the same commer- 
cial désignation, are yet différent things within the purview of the 
Dingley tariff. 

There is some évidence that the réactions of the two substances are 
not quite the same, and more ash may be found in (S) than in (1). 
The United States also contends that sulphite is used in the prépara- 
tion of (2), and not in the préparation of (1). Without reviewing this 
évidence in détail, I find it enough to say that the Board of General 
Appraisers has found as a fact that "protestants hâve established by a 
prépondérance of compétent testimony that the article under considér- 
ation is cUtch, and is so knoWn in trade and commercé." The examina- 
tion di the évidence made by the Board was fuller and more detailed 
than my own has been, but apart from the authority properly attached 
to the finding of a board which has especial expérience in dealing with 
this class of cases, my own independent judgment is in agreement with 
the conclusion above stated. 

Judgment of the Board of General Appraisers afHrmed. 



BARBER ASPHALT CO. v. FORTÏ-SECOND ST., M. & ST. N. AVE. 
■ RT, CO. 

In re LADD. 

; ;, j<CIrcuît Coprt, S- I). New York, pècember 17, 1909.) " • 

KKOEIVEES (§ 171*)— ClAIMS BY RE0EIVEBS5— ëET-OlT. ,, 

A clalm of one street railroad company agp.inst anôther under a contract 
, between them, existiBg.when the lattèr company went Into the hands of 
recejvers, iCannot be set ofC againsi a clalm oî the reçeivers for power sup- 
plled by them or the use' of their tracks,' or for the apportionuient of cash 
fares recelved during the reeeivershlp, whlch does not corne under the con- 
tract between the two compànles. ; 

[Ed.: Note.— For other cases, see Becelvers, Cent. Dlg. § 325; Dec. Dlg. 
S 171.*] 

In Equity. Suit by the Barbei" Asphalt Company against the Forty- 
Second 'Street, Manhattanville & St. Nicholas Avenue Raihvay Com- 
pany. On exceptions" to report of spécial master, on rehèaring as to 
the claim for "current operàting debt incurred in the ordinary course 
of business," inadè by William W. Ladd, as receiver oî the New York 
City Railway Company. ' Report Côhfirmed. 

See, also, 170. Fed. 102S.- ' , ■ ' ■ 

Dexter,'Q§born&,, Fleming, for receivçr of New York City Railway. 

Merrill '& RDgers,.:Çor défendant Ranway Co. 
• : ,Evarts,Xhpate & Sherman,; for Tecèi.ver, of Railway Co. ^ 
Bow.ers & Sands, for' 'Central. Trust Co. ■ , . 

•Foi-other cases' sèé saine tôpiç fi Ç soMU-mn in Dec. & Am. Diss. 1907 tp date, & Rep'r Indexe» 
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LACOMBE, Circuit Judge. The argument has gone somewhat into 
the questions argued upon exceptions to the original report, but 1 see 
no reason to modify the conclusions expressed in the memorandlum 
filed upon disposing of théin. As was then pointed out, the situation 
is complicated, intricate, and difficult, and the fundamental documents 
not easy of construction. It is most important that an authoritative 
exposition of thèse documents should be secured, before the receivers 
of ail thèse roads embark in an interminable controversy as tp items 
of charge and crédit, with ail the loss of time and money therein in- 
volved. The master has reached a conclusion which, if it be sound, 
will finally dispose of this daim, and presumably of similar ones 
against other roads. He has presented the argument in support of 
his conclusions clearly and tersely, and I concur, in order that the 
questions of law presented, which would not apparently be modified 
by proofs of what was actually disbursed for physical opération and 
repairs, may be finally determined now, instead of waiting t'ill the 
funds of the varions roads, which should be used to pay debts, may 
be largely dissipated in a long accounting. 

This concurrence, however, is not without considérable doubt, espe- 
cially as to any items of charge arising subséquent to September 24, 
1907. When the property of the New York City Railway Company 
went into the hands of receivers, and its opération thereof, and in- 
deed its activities generally, ceased, the "open account" between it and 
the Forty-Second Street Company came to an end, except for possible 
items of interest subsequently charged on amounts then due. When 
the receivers began the opération of the property in their hands as 
court officers, and thus came into relations with the Forty-Second 
Street Company, a new open, account began. When the receivers 
furnished pcYSfer or supplies, or demanded apportionment of cash 
f ares received on lower Broadway, they did so, not as mère successors 
to the claims of the company whose property they took, but as in- 
dependent operators of its road. If in the first three months of their 
receivership they sold electric power to the Forty-Second Street Com- 
pany to the amount of $30,000, and if during the sarne time the Forty- 
Second Street Company collected cash fares while using tracks in 
the receivers' possession, for the use of which they became obligated 
to pay $5,000, it is difficult to understand on what theory they can 
get rid of the obligations to account to receivers for those sums on 
the ground that they had a claim against the New- York City Com- 
pany when the latter ceased opérations on September 34th. To allow 
such a set-ofï would be substantially to give the Forty-Second Street 
claim against the New York City Company a préférence over the 
claims of other gênerai creditors, to which it would seem not to be 
entitled. 

The exceptions are ail overruled, and the report confirmed. Lest 
there be any doubt as to what will corne up on appeal, the décrétai 
order may contain the provisions of the earlier one entered on the 
first report. 
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RBCOED & GUIDE CO. T. BROMLET et fll. 

(Circuit Court, E. D. Pennsylvanla. December 4, 190&. On Behearlng, 

January 25, 1910.) 

No. 161. 

t. CoPTBiGHTS (S 29*)— Notice— SinnciENCT. 

The copyright act (Aet June 18, 1874, c. 301, 18 Stat 78 [U. S. Comp. 
St. 1901, p. 3411]) provides that no person shall maintaln an action for the 
Inf rlngement of a copyright unless he shall glve notice thereof by Inserting 
In the several copies of every édition, on the tltle page, or the page Iror 
mediately foUowlug, If It be a book, the foUowlng words: "Bntered ac- 

. cordlng to Act of Congress In the year by A. B. in the office of th& 

Llbrarlan of Cîongress at Washington," or at hls option the word "copy- 
right" together wlth the year the copyright was entered, and the name of 

the party by whom it was taken out, thus "Copyright by A. B." 

Held, that a copyright notice on the cover page of a perlodlcal, above the 
tltle, "The entlre contents of thls paper covered by copyright," or "Con- 
tents covered by copyright," was insufflclent. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 29; Dec. Dig. 
î 29.*] 

a. Copyrights (§ 40*)— Notice— REPuni-icATiON of Matteb. 

PlalntlfC publlshed weekly numbers of a real estate record relatlng to 
transfers of real estate In New York City called the "Record and Guide," 
whlch numbers complalnant attempted to copyright under the name "Real 
Estate Record' and Builders' Guide Company" under whlch the publlsher, 
S., was dolng business. Thereafter the same information publlshed In the 
weekly numbers, comblned and rearranged, but In other respects un- 
changed, was publlshed in quarterly numbers durlng the year 1905, and 
the weeklles and quarterlies Consolidated Into an annual volume contaln- 
Ing the same Information under the same arrangement, and thls copy- 
righted by the Real Estate Eecord Association, claimed to be another name 
under whlch S. was dolng business. Eeld, that the copyright on the 
weekly numbers was forfeited, slnce it could be protected only by repeating 
the original notice whenever the copyrlghted matter was afterwards pub- 
llshed, under the copyright act (Act June 18, 1874, e. 301, § 1, 18 Stat. 78 
[U. S. Comp. St. 1901, p. 3411]), providlng that no person shall maintaln an 
action for the Infringement of a copyright, unless he shall glve notice 
thereof by inserting the copyright notice in the several copies of every édi- 
tion publlshed. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 40.*] 

S. Copyrights (§ 29*)— Notice. 

A copyright notice at the bottom of eaeh page of a publication, "The 
text of thèse pages are copyrlghted. AU rlghts reserved. Notice Is hereby 
glven that infringement will lead to prosecution," was not a compllance 
wlth the form preserlbed by the copyright act (Act June 18, 1874, c. 301, § 
1, 18 Stat. 78 [U. S. Comp. St. 1901, p. 3411]), and was therefore insuffl- 
clent. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 29 ; Dec. Dig. 
§ 29.*] 

4. Copyrights (| 29*)— Notice. 

A notice Of copyright, "Copyrlghted 1907 by C. W. Sweet," was a suffl- 
clent compllance wlth the notice prescribed by the copyright act (Act June 
18, 1874, c. 301, § 1, 18 Stat. 78 [U. S. Comp. St. 1901, p. 3411]). 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 29; Dec. Dlg. 
i 29.*] 



•For otier cases see same toplc & | numbek In Dec. & Am. Digs. 1907 to date, & Rcp'r Inûeie» 
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6. COPTBIGHTS (§ 83*)— INFBINQEMENT— AcnON. 

In a suit for Infrlngement of a copyright covering a weekly periodical, 
the court could take Into considération quarterly and annual republlcation 
of the matter under a copyright notice by anotber, though published after 
the commencement of the suit, in order to sustain a détermination that 
the original matter was not thereby protected, under the raie that the 
chancellor Is govemed by the situation at the date of the decree, rather 
than at the date of the fillng of the bill. 

[Ed. Note. — For other cases, seè Copyrights, Dec. Dig. § 83.*] 

6. COPTBIGHTS (§ 90*)— INI'BINGEMENT— COSTS. 

Where, in a suit for infrlngement of copyright, it appeared that eom- 
plalnants had lost thelr rlght to protection either by Insufflcient notices or 
by republication of the matter under notices of copyright by others, but 
the infrlngement was establlshed, défendant would not be allowed costs, 
but each party would be required to pay one-half the costs. 

[Ed. Note. — ror other cases, see Copyrights, Cent. Dlg. ! 85; Dec. Dig. 
§90.*] 

On Rehearlng. 

7. Copyrights (§ 29*)— Notice— Date. 

A copyright notice was in two Unes as follows: 

Copyright by The Real Estate Record and Builders' Guide Of. 

Vol. LXXV. May 6, 1905. No. 1938. 

A continuous black Une was drawn completely across the column between 
the flrst and second Unes separatlng them as If they were in différent 
columns. Eeld, that the date — May 6, 1905 — could not be regarded as a 
part of the copyright notice, whlch was therefore vold for want of a date. 
[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § 29; Dec. Dlg. 
129.*] 

8. COPYEIGHTS (§ 74*)— INFEINOEMENT— iNJUNCnON. 

Where complainant sued for infrlngement of an alleged copyright on a 
publication of information concernlng transfers of New îork City real 
estate, three Instances of eopying wlth référence to three différent de- 
scriptions were insufflclent to justify an injunction agalnst défendants' 
work, but complainant would be left to its remedy at law. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 65; Dea Dlg. 
i r4.*] 

In Equity. Bill by the Record & Guide Company against George W. 
Bromley and others. Bill dismissed. 

Joseph Day Lee and Ernest Howard Hunter, for complainant. 
Francis S. Cantrell, Jr., and Charles N. Butler, for dc^endants. 

J. B. McPHERSON, District Judge. The présent bill is filed to 
restrain the infrlngement of certain copyrights of which the plaintifï 
daims to be the owner. The facts that are now relevant are as follows : 

For several years before June 1, 1907, C. W. Sweet was the proprie- 
tor and publisher of a periodical that appeared each week in the city 
of New York under the name of the "Real Estate Record and Build- 
ers' Guide." It is commonly known as the "Record and Guide," and 
will be so referred to hereafter. About June 1, 1907, the plaintiff ac- 
quired Sweet's interest in the periodical and in the copyrights de- 
scribed in the bill, and since that date the business has been carried 
on in the same manner as when Sweet was the owner. In Aprili 1908, 
he also assigned to the plaintifï such causes of action as he might 

*For otber cases see same topic & § numbeb in Dec. £ Âm. Digs. 1907 ta date, & Rep'r Indexes 
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hâve against the défendants for infmging the copyrights in ques- 
tion, and tfiiS suit7if,''bfb'ught to redrèss thèse violktions, and also 
other violatiohsavèrred to hâve been committed ty the défendants 
between April, 1908, and September 9th of the same year, the day when 
the bill was filed. •' 

The principal feàtùre of the Record and Guide was, and is, the ap- 
pearance each week of, tabulated Hsts of ail conveyances ' (including 
leases and mortgages) of real estate in the boroughs of Manhattan 
and the Bronx., Tlie list of conveyances présents in condensed form 
a number of facts, namely, the nature of the conveyance, the names 
of the grantor and grantee, a brief description bf the property, its 
Street number and also its block and lot numbët, the considération 
stai,ed, the date of executiori and of recording, atid the amouht of 
such mortgage 'â's may be given. An example of the summaries that 
make up this list is the foUowing item : 

"71st st., W. No. 51 n. s. 535.6 from Central Park W. 16x102, 5 sty, stone- 
front dwelling. Thos. J. McLaughlln to Mrs. I^. Hall, Mort. $25,000; Feb. 9, 
Mar. 12, 1907, 4: 1124^11 A $16,000— $23,000, other consid.. $100." 

Obviously such information is important to many persons, for ex- 
ample to real estate dealers, builders, materialmen, and the large num- 
ber of other people who for some reason are interested in keeping track 
ôf the transfers of real property; and, as the Record and Guide of- 
fers an easy and expeditious method of obtaining the information, it 
bas a numerous and established clientèle, and its business and good 
will are of considérable value. The plasntifï gets this information 
at much trouble and expense in the public record office of the city of 
NeW York, keeping two men c'ontinually (and sometimes more than 
two) employed in the offices of the register of deeds, and employing 
other persons to- tabulâtes arrange, and publish the data thus obtained 
froni the original instruments that are filed for record. Once each 
quarter and also once each year the facts contained in the weekly num- 
bers are combined and rearranged, and are then published in book 
form, thus giving to subscribers and purchasers a more convenient 
and more permanent record. In ail thèse publications, whether week- 
ly, quarterly, of yearly, the lists are arranged according to streets in 
alphabetical or numerical order, although the block and lot numoers 
are also given. 

Nearly ail thèse publications are said to bave been copyrighted — 
although the suit is only concerned with some of thèse rights— and 
the défendants are charged with having infringed in the following 
manner ; Largely by the unauthorized use of previously issued copies 
of the Record and Guide, they prepared and published several years 
ago a compilation which purports to give the name of each owner of 
real estate in the boroughs of Manhattan and the Bronx. This com- 
pilation was arranged, not according to streets, but according to the 
block and lot numbers of the varions parcels of real estate; and, in 
order to be conveniently used, needed, to be examined in connection 
with an atlas of New York that was also' published by the défend- 
ants. This compilation bears the title "Owners' Names of the City 
pf New York"^ (or the Bronx), and is visually spoken of as "Owners' 



EECOED & GtriDE CO. V. BROMLET. 159 

Names." The character o£ this publication will appear from the fol- 
lowing example: 

"Bl. 1647. 

"1 Wrn. EWlng, 1, 9, 92." 

— this entry meaning that William Ebling became the owner of lot 
1 in block 1,647 on January 9, 1892. Further information concerning 
the property could be obtained from the atlas, and, after the street and 
number had thus been discovered, additional facts could be learned 
from the Record and Guide. To supplément Owners' Names, the de- 
fendants hâve been publishing every two weeks Hsts arranged accord- 
ing to the same plan and containing similar information. Thèse lists 
are called "Current Sheets." Every two years since the original Own- 
ers' Names was published, a new compilation has also appeared, bear- 
ing the same title and including ail transfers made since the biennial 
issue immediately preceding. The plaintifï charges that, in order to 
obtain the information contained in Owners' Names and Current 
Sheets, the défendants did not go to the original sources, namely, 
the conveyances or the public records, but copied the information 
contained in the weekly numbers of the Record and Guide, merely re- 
arranging it to suit the plan of their own publications. It is further 
charged — and this is not denied — that the défendants hâve sold a large 
number both of Owners' Names and Current Sheets, and that they 
intend to continue the publications of both perjodicals. 

This is a sufficient outline of the controversy to explain the ques- 
tions that are now to be -discussed. As the action is founded on the 
averment that the plaintifï's copyrights hâve been infringed, the first 
inquiry must be: What copyrights hâve been taken out? Upon this 
point the testimony is not in serious dispute. No copyright was ap- 
plied for before February 18, 1905, but, beginning with that date (ex- 
cept for several weeks in November and December, 1905), an effort 
has been made to copyright every weekly issue up to and including 
the issue of Àugust 22, 1908, and to copyright the annual issues for 
1905 and 1906 — to speak now only of the annual issues that are said 
to hâve been infringed. Thebill does not charge the infringément of 
any copyright taken out upon a quarterly, neither does it charge that 
the copyright on the annual. issue for 1907 has been infringed. (Of 
course, there could be no charge in the bill that the copyright on the 
annual issue for 1908 had been infringed, since that volume did not 
appear until 1909.) So far as the weeklies are concerned, the évidence 
satisfies me that (with the exceJDtion referred to, narriely, part of No- 
vember and December, 1905) the requirements of the copyright law 
were complied with, unless the method of giving notice was so détective 
that the protection of the statutes must be denied, or unless a copyright 
originally good became vitiated by failure to repeat the notice when the 
necessity of répétition arose. « 

As it seems to me, the plaintifï's case must fail, because the copy- 
rights in question either never became effective by reason of failure 
to give the proper notice, or were lost by reason of failure tp repeat 
the notice when the copyrighted matter was republished. The' évidence 
requires the.yarjous issues of the Record and Guide tq be considi 
ered in periods: (1) For the year 1905 j (2) from January 5, 1906,» 
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to March 23, 1907; (3) from March 23, 1907, to June 1, 1907; (4) 
from June 1, 1907, to August 22, 1908. Before considering the facts 
applicable, respectively, to each of thèse periods, the well-established 
rule should be recalled that thé statutory requirements must be care- 
fully observed before a valid copyright may be obtained, or (even_ if 
a copyright has been originally secured) before a right to sue for in- 
fringement accrues to the author or owner. For présent purposes, it 
is only necessary to call attention, first, to the act of 1874 (Act June 
18, 1874, c. 301, § 1, 18 Stat. 78 [U. S. Comp. St. 1901, p. 3411]), 
which provides: 

"TEiat no person shall maintaln an action for the Infrlngement of hls copy- 
right unless he shall glve notice thereof by Inserting in the several copies of 
every édition publlshed, on the tltle page or the page immedlately foUowlng, 
if It be a book, • * ♦ the following words, vlz., 'Entered according to Act 

of Congress in the year by A. B. In the office of the Librarlan of Con- 

gress at Washington' or at his option the word 'Copyright' together with the 
year the copyright was entered, and the name of the party by whom it was 
taljen ont ; thus 'Copyright 18 — by A. B.' " 

And, second, to section 11 of the act of 1891 (Act March 3, 1891, 
c. 565, 26 Stat. 1109 [U. S. Comp. St. 1901, p. 3417]), which provides: 

"That for the purposes of this act » ♦ * each number of a periodical 
shall be considered an independent publication, subject to the form of copy- 
rlghting as above." 

In Thompson v. Hubbard, 131 U. S. 148, 149, 9 Sup. Ct. 719, 33 
L. Ed. 76, the notices in question were, "Entered according to Act of 
Congress," and at a later period, "Copyright, 1880," and it was held 
that neither was a compliance with the statute. The court said : 

"It Is very clear that Hubbard, as the proprietor of the copyright, was 
bound to give the statutory notice In the several copies of every édition pub- 
llshed by hlm, and that he dld not do so. The plain déclaration of the statute 
Is that no person shall malntahi an action for the infrlngement of hIs copy- 
right, unless he shall give notice thereof by inserting the prescribed words in 
the several copies of every édition publlshed. That means every édition which 
he, as controlllng the publication, publishes. His failure to give such notice 
debars hlm from madntaining an action for the Infrlngement of his copyright. 
The Word 'action' means an action elther at law or In equity." 

The opinion concludes by declaring that the right of action for in- 
fringement, as well as the copyright itself , "is wholly statutory, and 
the means of securing any right of action in Hubbard are only those 
prescribed by Congress." To the same effect is Higgins v. Keuffel, 
140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 470. In Mifflin v. White 
Co., 190 U. S. 264, 23 Sup. Ct. 771, 47 L. Ed. 1040, the court cited 
Thompson v. Hubbard as authority for the statement that : 

"It Is Incorrect to say that any form of notice Is good which ealls attention 
to the person of whom Inqulry can be made and Information obtained, since, 
the right being purely statutory, the public may justly demand that the per- 
son clalming a mouopoly of publication shall pursue, in substance at least, the 
statutory method of securing it" 

The court added: 

"In determinlng whether a notice of copyright Is mlsleadlng, we are not 
bound to look beyond the face of the notice, and Inquire whether under the 
facts of the particular case it is reasonable to suppose an intelligent person 
could actually hâve been mislead." 
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This being the rule to be applied, the facts relating to the several 
periods may now be examined, 

1. For the year 1905 the notice was given as follows : On the cover 
page of the periodical at the extrême top, above the title "Real Estate 
Record and Builders' Guide," was printed either "The entire contents 
of this paper covered by copyright," or "Contents covered by copy- 
right." Following the cover page were several pages of advertise- 
ments, interspersed occasionally with reading matter, and then the 
body of the periodical began, including the tabulated lists in question. 
At the head of the first column on the first page of reading matter, 
the title of the periodical was repeated, with some information about 
the price and with other détails, foUowed by two lines like this ex- 
ample : 

Copyright by The Real Estate Becord and Builders' Guide Co. 

Vol. LXXV. May 6, 1905. No. 1938. 

The notices upon the Cover page are obviously insufficient, and the 
notice upon the interior page is the only one that need be considered. 
An inspection of any of the weekly numbers will show clearly that 
the date on the second line is the date of publication, and evidently 
was not intended to be a part of the notice of copyright, Whether the 
date may nevertheless be rcad into the precediing line need not, how- 
ever, be determined, since in my opinion (assuming the notice to be 
sufficient) the plaintifï has no right of action for the infringement of 
the copyright upon any of the weekly issues for 1905 ; the reason be- 
ing as follows: The copyrights upon the weekly issues were applied 
for in the name of the Real Estate Record and Builders' Guide Com- 
pany. This was a trade-name under which C W. Sweet was doing 
business, but for présent purposes it may be conceded that the use of 
the trade-name did not invalidate the copyright. But, as the right 
was granted to the Real Estate Record and Builders' Guide Company, 
such right could only be protected by repeating the original notice 
whenever the copyrighted matter should be afterwards published. 
This point was decided in Mifflin v. Dutton, 190 U. S. 365, 23 Sup. 
Ct. 771, 47 L. Ed. 1043. In that case Mrs. Stowe copyrighted the last 
13 chapters of the Minister's Wooing in her own name, but afterwards 
permitted thèse chapters to be printed in the Atlantic Monthly, and 
did not repeat the original notice in the successive numbers of the 
magazine. Thèse numbers, however, were copyrighted in the name of 
Ticknor & Fields, but the Suprême Court held that, in spite of this 
effort by the publishers, the original copyright was vitiated by the sub- 
séquent publication. Mr. Justice Brown said : 

"Mrs. Stowe's copyright of the last 13 chapters would doubtless hâve been 
Talid but for the fact that they subsequently appeared in the November and 
Decenaber numbers of the Atlantic Monthly wlthout notice of such copyright. 
As we hâve already held that the copyright of the Atlantic Monthly by Tick- 
nor & Fields did not operate as notice of the rights of the author to any ar- 
ticle therein appearing, It follows from the case just decided — (Mifflin v. Whlte 
Co., supra) — that the appearance of the last 13 chapters in the Atlantic Month- 
ly vitiated the copyright under section 5, which provides that no person shall 
be entltled to the beneflt of the act unless he shall gîve Information of hls 
copyright by causlng to be Inserted In the several numbers of each and every 
édition published durlng the term secured a notice of such copyright" 

175 F.— 11 
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In the case now under considération, the same information that 
was contained in the weekly numbers of the Record and Guide — com- 
bined and rearranged, it is true, but in other respects unchanged — was 
published in quarterly numbers during the year 1905; but, as thèse 
numbers do not seem to haye been offered in évidence, I am not ad- 
vised whether any effort was made to copyright them, and, if so, in 
whose name. It does appear, however, that the weekHes and quar- 
terlies were consoHdated in an annual volume containing the same in- 
formation under the same arrangement, and this was copyrighted by 
the Real Estate Record Association, and notice in that name was pub- 
lished) in the annual volume. This is said to hâve been another trade- 
name under which Sweet was doing business, but the fact seems to be 
immaterial. The point is that he could not take out the copyright un- 
der one hame and successfuUy protect the republication of the same 
matter by giving notice in another name. Obviously the public would 
hâve no information that the two names ref erred to the same person ; 
and, under the ruling in MifHin v. Dutton, supra, the original copy- 
rights were vitiated by the subséquent détective publication. 

2. The facts with regard to the second period, from January 5, 1906, 
to March 23, 1907, leave, no room for doubt as to the proper conclu- 
sion. During that period, the only notice of copyright is contained in 
the folloyving sentences that were printed at the bottom of each page 
on which the items concerning the varions parcels of real estate were 
published: 

"The text of thèse pages are copyrighted. AU rlghts reserved. Notice la 
hereby glven that Inf ringement -wlU lead to prosecution." 

I do not under stand that âny serions effort was made to sustain 
this notice, although there wàs some argument to the effect that the 
notice might be combined with what appears upon an earlier page in 
eàch of the issues. This is the title page of the issue, but I ara unable 
to sèe how the words there f ound, namely, "Ç. W. Sweet," with the 
weekly date of publication, can be properly carried over and read into 
the sentences that hâve just béen quoted. If the argument was seri- 
ously meant, I think nothing more need be said about it than to refer 
agaifi to what was said by the, Suprême. Court in Thompson v. Hub- 
bard concerning the necessity. of complying with the rèquirements of 
;the copyright law. Moreovér, if 'more bç needed, it also appears that 
thé matter containedi in the wéèklies issued durin* the year 1Ô06 was 
aft'erwards rejiublished in the anniial number for ,that year, and that 
this volume was copyrighted, riot by C, W, Sweet, but by the Record 
and Guide Real Estate Information Bureau. 

• 3. During the third period, namely, frorn Match 33, 1907, to Jijne 
'1, 1907, the title page of eafch Weekly contains the notice, "Copyrighted 
1907 by C. W. Sweet." This fotm compiles with the statute ai>d is suf- 
Êcient, but the right of action for inf ringement must be denied be^ 
cause the sarrte matter contained in thèse numbers àfterwards appeai-ed 
in the annual number foir the year 1907, and this annual number was 
copyrighted. not by C. W. Sweet, but by the Realty Records Company, 
and due notice of such copyright appears upon the annual volume. 
Under the décision in Mifflin v. Dutton, the copyrights obtained dur- 
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ing this period (as well as the copyrights from January 1, 1907, to 
March 23, 1907, belonging to the second period) were thereby vitiated. 

4. A similar statement may be made concerning the weekly issues 
from June 1, 1907, to August 22, 1908. The notice upon each of 
thèse issues is in proper form, namely, "Copyrighted 1907 (or 1908) 
by the Record and Guide Co." But, although this notice is sufficient, 
nô right of action for infringement can be maintained because the 
publication of the annual volume for 1907, and its copyrighting, not 
by the RecordI and Guide Company, but in the name ôf the Realty 
Records Company, bring the situation within the ruiing of Mifflin v. 
Dutton. Moreover, the quarterlies for 1907 were copyrighted either 
by the Realty Records Company or by the Record and Guide Real 
Estate Information Bureau, 

So far as the weekly issues during the year 1908 are concerned, a 
like ruiing must be made. AU the quarterlies for 1908, and the annual 
number for that year, were copyrighted in the name of the Realty 
Records Company, and, although the annual volume and one or two 
of the quarterlies appeared after the institution of the présent suit, 
I hâve no doubt that it is entirely proper for the court to take their 
appearance into considération, and to base upon them the conclusion 
that the weekly issues from January to August 23, 1908, ceased thereby 
to be protected. It is well known that in equity the chancelier is gov- 
erned by the situation at the date of the decree, rather than at the time 
when the bill was filed. "The rights of the parties as they stand when 
the decree is rendered are to govern, and not as they stood at any pre- 
ceding time." Randel v. Brown, 2 How. 406. 11 L. Ed. 318. 

If I am correct in the views thus expressed concerning the invalidity 
of the plaintiff's copyrights, it is, of course, unnecessary to discuss the 
question of infringement. But I hâve read the whole record, and I 
hâve no hésitation in saying that the évidence upon that subject is of 
such a character that I believe the suit to hâve been fully justified. 
While it is true that the reasons already given destroy the foundation 
of the plaintiff's action and therefore forbid the court to grant the re- 
lief for which he asks, I think the évidence that bas been offered con- 
cerning the défendants' acts should be permitted to influence the dis- 
position of the costs ; and the decree dismissing the bill may therefore 
contain a direction that each party shall pay one-half of the total costs 
of the suit. 

On Rehearing. 

The pétition for a rehearing was put upon the following ground: 
The opinion had held that the bill could not be maintained because the 
copyrights were abandoned when the matter covered thereby was pub- 
lished afterwards in the quarterlies and annuals. Now, this ground of 
attack had been distinctly taken by the défendants, and the plaintiff 
presumably had made such answer at the final hearing as it then 
cared to make. But, as the court had adjudged this answer to be in- 
sufficient, the pétition sought for a second opportunity to meet the at-' 
taçk, and asked leave to expand and elaborate an argument that had 
been previously thought worthy of only scant attention. 

It is manifest, I think, that such a change of attitude can hardly 
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expect to be regarded with favor. The bill scarcely alluded to the 
subject that is now made so prominent; the foUowing being the only 
paragraph that refers to it : 

"Not only are sald data put In a convenlent shape for référence In the week- 
ly Issues of the Record and Guide, but once each quarter and also once eaeh 
year the precedlng weekly Issues are compared, edited, checked up, revlsed, 
and publlshed by your orator (and were so published by sald Sweet during the 
perlod of hls ownership) and sold to persons as a more permanent référence 
book than the weekly issues from thelr nature can be." 

This is not only susceptible of the meaning that the quarterlies and 
annuals contain substantially the same matter as the weeklies, merely 
revised and rearranged; but I venture to affirm that this is the nat- 
ural and ordinary meaning. The défendants' answer apparently so 
understood it, for the direct charge is made therein that the quarterlies 
and annuals, "containmg the subject-matter of the preceding weekly 
issues of said Record and Guide, were without statutory notice of 
copyright, and with unlawful notice of copyright, wherefore said 
copyrights on said weekly issues became null and void and the subject- 
matter thereof public property." A later paragraph of the answer 
charged, further, that the quarterly issues "were not copyrighted nor 
marked with légal notice of copyright, wherefore the subject-matter 
thereof was and is public property." 

With notice of this défense thus clearly set forth, the plaintifï took 
its proofs, and prepared its case for final hearing. But the printed 
brief contained no référence to the défense except a casual allusion in 
one or two sentences, although the défendants' brief treated the sub- 
ject fully and in détail. Moreover, although the plaintifï was per- 
mitted to file an additional brief in reply, only two short paragraphs 
on separate pages alluded to the matter at ail, and thèse certainly 
failed to show that the plaintifï relied upon them to meet the défend- 
ants' attack. Both briefs of the plaintifï are devoted to the discussion 
of other questions, and it is upon thèse questions that the whole stress 
of its argument is put. In my opinion, therefore, the court was justi- 
fied in saying that: 

"Once each quarter and also once each year the facts contained In the 
weekly numbers are comblned and réarrangea, and are then publlshed In book 
form, thus glvlng to subscrlbers and purchasers a more convenlent and more 
permanent record." 

— and was justified also in drawing the inference that the plaintiflf in 
eflfect conceded that the quarterlies and annuals substantially repro- 
duced the weeklies, merely recasting them in a more convenlent form. 
It is true that the weeklies contained much advertising and reading 
matter which did not af terwards appear in the quarterlies and the an- 
nuals, and it is also true that the quarterlies and annuals contained 
some matter (mainly prefatory) which is not found in the weeklies; 
but it can hardly be denied that the items with which we are now 
concerned (upon which alone the copyright is said to hâve been in- 
fringed) were carried over ihto the quarterlies and annuals without 
material change, except that they were mechanically re-combined and 
re-arranged. 
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If this view of the facts was correct, the plaintiff, as I understand 
its position, admits that the bill was properly dismissed ; and the prés- 
ent pétition therefôre controverts the court's view with much élabora- 
tion, and seeks to hâve the decree set aside on the ground — which is 
now insisted upon for the first time — that the quarterlies and annuals 
are not substantial reproductions of the weekiies in the particulars that 
are now relevant, but are independent periodicals, standing upon their 
own footing, and entitled tô be protected by independent copyrights. 
In strictness I think I would not hâve been bound to entertain this 
proposition. I am far from even intimating that the question was 
held in reserve to be used in case of an unfav'orable décision upon the 
other points ; on the contrary, I am fully satisfied that no such purpose 
existed, but the efïect is precisely the same as if a plaintiff should try 
an experiment with his first argument, feeling confident that he can 
strengthen it on a second attempt in case it should prove too weak. 
In other words, the plaintiff's original attitude was that the quarterlies 
and the annuals were merely more convenient éditions of the week- 
lies, and practically derived their whole value from the fact that they 
embodied the same information that was first published in the week- 
lies. But, considering that this position had been followed by unsatis- 
factory results, the plaintiff offered to change it radically, and to con- 
tend that the quarterlies and annuals are not in any sensé éditions of 
the weekiies, but are independent publications entitled to a copyright 
on their own account. But, as I did not wish to apply too strict a rule 
to the plaintiff's pétition, I allowed it, although I believe that it might 
hâve been properly refused on the grounds just indicated. I hâve 
therefôre reheard the case, and hâve considered again some of the 
questions that are presented by the record. For the purposes now in 
hand, I shall assume that the plaintiff's argument is sound, and that 
the quarterlies and annuals are so far independent publications that 
the effort to copyright them did not affect the copyrights on the week- 
iies. Even upon this assumption, however, I see no reason to change 
the dtcree, as I think will be made clear by a brief statement. Since 
the weekiies are now to be regarded by themselves, it is necessary to 
décide whether a valid copyright was obtained upon any of the num- 
bers that were issued between February 18, 1905, and the beginning of 
the foUowing iSovember. The relevant facts hâve been already stated, 
and need not be repeated. I bave re-examined the title pages of the 
numbers issued during that period, and I am confirmed in the belief 
"that the date on the second line is the date of publication, and evi- 
dently was not intended to be a part of the notice of copyright." 
Nothing can make this fact so plain as the inspection of one of thèse 
numbers. A continuons black line is drawn completely across the 
column between the first and second lines, separating the two as 
distinctly as if they were in différent columns, and making it perfectly 
clear that the copyright notice was regarded as fully finished upon the 
first line, and that the second line was used for the différent purpose of 
giving the date of publication, the volume number, and what seeras 
to be the total number of the weekly issues. 

The cases that hâve been cited in order to persuade the court to read 
the date from the second line into the first do not apply. In Callaghan 
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V. Myers, 13S U. S. 617,; 9 Sup. Ct. 177, 33 L. Ed. 547, the title of a 
book was deposited in 1867, while the notice of copyright gave the 
year as 1866. This variance was held to be immaterial. The- date in 
the notice was conclusive, and the only effect of the mistake was to 
shorten the duration of the copyright by one year. The title of an- 
other book was deposited by "E. B. Myers & Chandler," while the no- 
tice t>f copyright gave the name of "E. B. Myers" alone. This also 
was held to be an immaterial variance "under the circumstances of the 
case" (apparently because Myers was a partner in the firm) ; and the 
statute was said to be "substantially complied with, particularly as it 
is not shown that the défendants were misled by the variance, or in- 
duced to do or omit anything bécause of it." In Falk v. Schumacher 
(C. C.) 48 Fed. 222, the notice was "1889, Copyrighted by B. J. Falk, 
New York." As the court. said, this was "less symmetrical and con- 
cise" than a notice which was in accord with the strict letter of the 
statute, but was nevertheless sufficient under the décision in Callaghan 
V. Myers as a substantial compliance with the statute. In Snow v. 
Mast (G. C.) 65 Fed. 995, the notice was "Copyright '94. By B. L. 
Snow" ; and the obvious and well-known abbreviation for 1894 was 
held to point with sufScient certainty to the year. BoHes v. Outing Co. 
(C. C. A.) 77 Fed. 966, 23 C. C A. 594, 46 L. R. A. 712, decided that 
a notice reading "Copyright 93 by Bolles, Brooklyn," was good; citing 
Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 279. 28 L. Ed. 
349, as. authority for the use of "Bolles" without a given name or 
initial, and holding, also, that no person could possibly be deceived by 
the omission of the figures denoting the century. And finally in Hills 
V. Austrich (C. C.) 120 Fed. 862, the notice "Copyright 1902, Pub- 
lished by Hills & Co. Ltd. London, England," was held to be "sufficient 
within the ruling of the Court of Appeals in Bolles v. Outing Com- 
pany," supra — no more definite reason being given. 

In each of thèse cases there is an attempt to include every élément 
of the notice that is set out in the statute; and I think no décision can 
be f ound in which the total absence of one of thèse éléments is held to 
be immaterial. No doubt a substantial compliance with the statute is 
enough, but it is the notice itself that must comply ; and in my opinion 
it does not substantially comply, or indeed comply at ail, if it omits the 
date altogether. If the court may travel outside the body of a notice 
and search ;for a mîssing date in the next Une, I see no reason in prin- 
ciple why it may not be asked to search at other points on the page, 
no matter how remote; for, if there be a date anywhere else on the 
page, the argument that is now made would require the court to 
combine it with the remaining éléments of the incomplète notice, and 
thus patch up a notice that would in the end be gpod — and to do this 
whenever the court may be'satisfied that the applicant for the copy- 
right intended that the date should be thus combined. In the cases 
cited the notice obviously intended to include ail the necessâry élé- 
ments,, for in some form ail appear, and the intention to include them 
ail is therefore manifest ; but hère the notice itself contains no date at 
ail, and the only ground for sUpposing that the date in the next line 
may hâve been intended to supply the missing requisite is found in 
thç nearness of the numerals. Would it hâve been an equally good 
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ground if the numerals had been two lines away? Or three? And 
how am I to know what was in the mind of the applicant in this re- 
spect? Even if the contents of his mind might be orally proved, no 
such évidence was offered; and I think, therefore, it must be mani- 
fest that, if I read the date from the second line into the first, I shall 
be acting upon nothing but my own belief of what the applicant in- 
tehded, although he may in fact hâve had no such purpose. Suppose 
he did net know, or had forgotten, that the statute imperatively re- 
quires a date. This is by no means an impossible supposition ; but, 
in that event, the notice as it now stands in the first line is precisely 
what he intended it to be, and to add anything to it would be to sub- 
stitute my notice for his. Without prolonging the discussion, I re- 
peat the' conclusion that the first line is the whole of the copyright 
notice that was intended to be published; and, as it contains no date 
whatever, it is clearly insufficiènt. 

From what has just been said, and from what is contained in the 
first opinion, it foUows that no valid copyright was taken out upon any 
of the weekly issues before March 23, 1907. With five exceptions, 
therefore, ail the instances in which the plaintifï claims that the de- 
fendants hâve infringed are to be found before that date. Of thèse 
five two were satisfactorily explained, and only three are urged upon 
the plaintiff's brief as furnishing sufficient évidence that copying bas 
taken place. Two of thèse three are disputed, and there is évidence 
upon both sides of the question. The third is a clear example of copy- 
ing without explanation or excuse. But even three such instances 
would not be enough to justify so drastic a remedy as an injunction in 
the présent case. The injury that would be inflicted upon the défend- 
ants would be so disproportionate that the plaintifif may be properly 
left to its remedy at law. The order as to costs seems to me to be a 
sufficient punishment for the misconduct that has been proved since 
March, 1907. I make no finding how far, if at ail, the défendants 
copied from the Record and Guide before that date. If I am right in 
my view about the validity of the copyrights on the weeklies, the de- 
fendants had a légal right to make use of the issues that had no law- 
ful protection, whatever the ethics of the situation may hâve been. 

Thç decree entered on December 4, 1909, will not be disturbed. 



EDWARD & JOHN BURKE, Limited, v. BISHOP. 
(Circuit Court, S. D. New York. January 14, 1910.) 

1. Teadb-Mabks and Tradb-Names (§ 75*)— TJnlawful Compétition— Labels. 

Bottles, labels, and capsules in which Guinness' Extra Stout, bottled 
by T. B. Hall & Ce, Liverpool, and purchased by défendant for resale from 
Willlatii A. Ross & Bro., Iniporters, held so similar to the Bottles, labels, 
and capsules previously devised and used by complainants, E. & ,J. Burke, 
Limited, bottiers of the s;ame stout, as to deceive the public, and therefore 
constituted unlawful compétition. 

[Ed. Note. — For other cases, see Trade-MarliS and Trade-Names, Dec. 
Dlg. § 75.*] 

•For other cases aee same topic & § kumeek in Dec. & Am. Dit'S. 1907 to date, & Rep'r Indexes 
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2, Tbade-Mabks and Teade-Names (§ 23*)— Labels— Right to Use— Pbopeett 

EiGHT. 

Where complainants adopted a red capsule In connertion witM certain 
speclfled labels and coUocatlon to distliiguish Guinness' Stout, bottled and 
exported by them and sold in the United States, their right to the use 
thereof was a property right which the courts would protect against in- 
fringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §26;Dee.Dig. §23.*] 
8. Tbadk-Marks and Trade-Names (§ 86*)— Abandonment— Lâches. 

A eomplalnant Is not entitled to protection against Infringement of its 
labels, capsule, and collooatlon, used in the sale of an article of merchan- 
aise, If, for a long period, It has knowingly allowed others to use sub- 
Stantlally the same capsule, labels, and coUocation without objection. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §95; Dec. Dig. § 86.*] 
4. Teade-Maeks and Trade-Names (§ 32*)— Unlawfui, Compétition— Aban- 
DONMENr— Lâches— Intent. 

In order to estaWlsh abandonment of a merchant's right to protection 
of his labels and collocation under whlch his goods are sold, an actual 
Intent to abandon must be shown, though it may be inferred from his acts 
or lâches neeessarily pointlng to actual abandonment. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §36; Dec. Dig. §32.*] 

6. Teade-Maeks and Teade-Names (§§ 32, 86*)— Protection— Abandonment— 
Lâches. 

Complalnant had Instltuted elght différent suits In the United States to 
restrain Imitation of its dress of bottles in which it sold Guinness' Stout, 
Includlng the capsule ; and in 1893, when R. commenced selling the same 
stout under similar labels, collocation, and capsules, complaint was made, 
and negotiations followed. Suit was commenced in 1896, whlch was con- 
Blderably delayed owing to the résidence of the parties and witnesses; 
and, complainant's sollcitor dylng, the suit was diseontinued by consent in 
1901. A new suit was instltuted In March, 1904, and évidence was taken 
thereln In 1906, 1908, and 1909; there belng no orders limlting the time, 
or motions or requests for more expéditions prosecution, and since the 
suit was begun there had been a partial compliance by R. wlth complain- 
ant's demand. Held, that complalnant had not abandoned its right to the 
protection of its labels, capsule, and collocation ; nor was It guilty of such 
lâches as to preclude an Injunction restralning defendant's use of a cap- 
sule, labels, and collocation constitutlng ualawful compétition, though 
complalnant was not entitled to an accounting. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 36, 95; Dec. Dig. §§ 32, 86.* 

Abandonment of trade-marks and trade-names, see note to Saxlehner v. 
Elsner & Mendelson Co., 33 C. O. A. 294.] 

6. Teade-Maeks and Teade-Names (§ 85*) — Unlawfdl Compétition — Ex- 
tra vaqancb IN Advebtising. 

Mère extravagance in advertising is not such a fraud as wlU deprive a 
eomplalnant of relief In a suit for unlawful compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §94 ; Dec. Dlg. §85.*] 

In Equity. Suit by Edward & John Burke, Limited, against Isaac 
C. Bishop, to restrain alleged unfair compétition in trade in the sale of 
Guinness' Stout in bottles bearing capsules and labels in a collocation 
so like the style and dress of complainant's bottles as to be likely to 
deceive purchasers. Injunction granted, but accounting denied. 

*For other cases see same topic & § nvmbsr in Dec. & Am. Dlg>. 1907 to data, & Rep'r Indexe* 
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Edmund Wetmore and Oscar W. Jeffery, for complainant. 
Parker & Aaron, for défendant. 

RAY, District Judge. The complainant is, and at the time of the 
commencement of this suit was, a corporation organized and doing 
business under the laws of the Kingdom of Great Britain and Ireland, 
and for many years has had, and now bas, a place of business in the 
city of New York, U. S. A. Its business is that of export bottiers of 
stout, aies, whiskies, and other goods. It is the successor in business 
of the firm of Edward & John Burke, composed of Edward Burke, 
John Burke, and John Gardner Nutting. In 1870 that firm was the 
sole export bottiers for the United States of the stout brewed by 
Arthur Guinness, Son & Co., Limited, and they continued to be such 
sole export bottiers of such stout until 1874 or 1875. For about 
50 years the complainant and its predecessor hâve exported to the 
United States this Guinness' Stout in bottles bearing labels and cap- 
sules in the following style, dress, and collocation (with some insignif- 
icant altération of détail), viz. : The bottle itself is of the shape and 
size of the ordinary lager béer or béer bottle. On one side is an oval 
label with the picture of a small harp thereon (trade-mark), such label 
bearing the words, in large print, "Guinness's Extra Stout, James 
Gâte, Dublin," and, in small type, the words, "Printed and issued by 
us as our trade-mark and label, Arth Guinness, Son & Co.," a num- 
ber printed in large red figures, and also, in small type, the words 
"Bottled by E. & J. Burke, Limited, Dublin, Ireland, who sell no other 
brown stout in bottles." Below this, and attached horizontally, is an- 
other oval label of the same color bearing the words : 

"Guinness' Extra Foreign Stout, Dublin. We the undersigned guarantee 
and hold ourselves responsible that we bottle none other than Guinness's Fin- 
est Foreign Stout vvhlch we hâve continuously done for past half century. 
Edward & John Burke, Limited. Establlshed In Dublin in 1849." 

On the opposite side is another oval label bearing the legend in 
large print : 

"E. & J. Burke, Guinness' Foreign Stout, Brewed In Ireland. Caution — 
None genuine wlthout our patent capsule bearing our trade mark. Edward 
and John Burke, Limited. Dublin." 

The caution is in smaller type. Above the caution is the picture of 
a cat between the words, "trade" and "mark," and underneath the cat 
is the monogram, "E. & J. B." Ail thèse labels are of a buff or yel- 
lowish color, except the central part of the third one has some check 
marks made by red lines. The capsule, covering the nose of the bottle 
and extending downward something more than an inch, is red, except 
the tip or very top of the capsule, which is yellow, and both side and 
top hâve the said trade-mark (cat) and monogram, and letters "E. & 
J. Burke, Dublin," thereon. That which first catches the eye or at- 
tracts attention is the red capsule. The next prominent feature is the 
first and second label mentioned and their color and arrangement with 
référence to each other; the first being perpendicular to the other. If 
one stops to read, the third label tells who bottled the stout. Ail the 
labels tell that the contents are Guinness' Stout. 
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The défendant, Isaac C. Bishop, is, a citizen of the United States, re- 
siding in the Southern district of the stàte of New York and doing 
business in the city of New York. He is a dealer in stout, aie, and 
other beverages, but not a bottier or an importer. Prior to the com- 
mencement of this suit, April 1, 1904, he sold in his said business bot- 
tled stout, contained in bottles of the same size and shape as those of 
complainant. This stout was manufactured by Arthur Guinness, Son 
& Co. of Dublin, Ireland, at that place, and was bottled by T. B. Hall 
& Co. of Liverpool, England, and imported to the United' States by 
William A. Ross doing business in the city of New York under the 
name and style of William A. Ross & Bro. by whom it was sold to the 
défendant. This stout was put up and sold in bottles of the same 
size and shape as Burke's, dressed and labeled as follows, viz. : The 
fîrst label in ail respects, including size, shape, and color, is the same 
as the first-mentioned label on the complainant's bottles, substituting 
the words, "T. B. Hall & Co., 79 to 83 Norfolk street, Liverpool," for 
the words, "E. & J. Burke, Limited, Dublin." The second label, of 
the same size, shape, and color of complainant's and attached at the 
same place and in the same way, reads : 

"Auk's Head Bottling. Guinness's Extra Foreign Export Stout, Brewed 
by Arthur Guinness, Son & Co., Ltd.. James's Gâte, Dublin, and guaranteéd 
genulne by W. A. Ross & Brother, Belfast & Liverpool, wlio sell no other 
stout." 

On the opposite side of the bottle is a third label of the same shape, 
size, and gênerai color of complainant's third label omitting check 
marks, bearing the words, "Ross's Brand," with an auk's head be- 
tween the word "Ross's" and the word "Brand." Beneath the auk's 
head is printed : 

"Great Auk's Head, Regrd. Trade Mark. W. A. Eoss & Brother, Belfast, 
Liverpool & London. Guinness's Extra Foreign Stout, brewed by Arthur 
Guinness, Son & Co., Ltd. James's Gâte, Dublin, Ireland. Guinness's Stont." 

In small type running around the border are the words: 

"This label is registered and entered at Stationers Hall, London. Used only 
by W. A. Ross & Brother, Belfast, Liverpool & London." 

Abové this label is a fburth, of white paper, bearing the words, 
printed in red, "Great Attk's Head." The capsule, covering the nose 
of the bottle and extending down on the neck thereof as far as does 
complainant's capsule, is oi the same red color as complainant's cap- 
sule, but has a small strip of blue added. On the side of this capsule 
is found the words, "Guaranteéd genuine, W. A. Ross & Brother," and 
on the white top or tip is found the picture of the auk's head and the 
words, "W. A. Ross & Brother, Ltd., Belfast & Liverpool." 

At a Httlé distance the ohe; bottle thus labeled and dressed resembles 
the other as So dressed and labeled so closely, when the sides bearing 
the two labels first described are présentée! to the eye and the bottles 
stand side by side, that the one would easily and probably be mistaken 
for the other. On close inspection and reading we discover the dif- 
férence. Presenting the other sides of the two bottles standing side 
by side (those sides bearing the trade-marks, cat, and auk's head re- 
spectively and the name "E. & J. Burke" in large letters on the one and 
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"Ross's Brand" in laro;e letters on the other), and the resémblance is 
much less marked. When thus presented to a purchaser or consumer, 
he would not be liable to mistake the one for the other provided he 
wanted stout of Burke's bottling and looked to see if he had it, al- 
though he might not understand that "Ross's Brand" and "Auk's Head" 
are not of Burke's botthng. Simply taking in at a gênerai glance the 
two bottles, or not having but one before him and guided, as riaturally 
he would be, by the gênerai size and shape of the bottle and the most 
distinctive feature, the color (red) of the capsule, the ordinary pur- 
chaser or customer, calling for a bottle of Guinness' Stout of Burke's 
bottling, would readily accept the one for the other, the "Ross's Brand" 
for the Burke. The first label described, the brewers require ail bot- 
tiers to affix to their bottles ; name of the bottier printed thereon being 
made to correspond with the fact. The second and third labels are of 
the bottler's own choice or design. The position the second label shall 
occupy is fixed by the bottier. The bottier also sélects his own capsule 
and its color. The close resémblance of a bottle of Guinness' Stout 
bottled by Hall & Co. and imported and sold by W. A. Ross & Bro. to 
a bottle of the same stout bottled by Burke and imported and sold by 
them is too close, too similar, to be the resuit of accident or of any- 
thing but study and a purpose to imitate the labels and dress of E. & 
J. Burke. The color, size, and shape of the second label and its posi- 
tion on the bottle and the color and length of the capsule indicate this 
very plainly. Then, again, there is too much similarity in the placing 
of the large letters on the third label. "Guinness's Stout" on Ross' 
bottle is in the same place we find "Guinness's Foreign Stout" on 
Burke's bottle. 

Why say "Ross's Brand," instead of "W. A. Ross & Brother," in 
large capitals on the third label? This is designed and calculated, 
whether designed or not, to deceive and mislead ; to give the impres- 
sion to one accustomed for some twenty years to hâve access to stout 
of Burke's bottling only that Ross' brand of Guinness' Stout is one 
brand of Burke's bottling. The word "brand" may be used to indicate 
the manufacturer or the quality of the contents, or with something 
else as a means of identification, or to indicate the trade-mark, or 
quality or kind as indicated by the brand or mark. See Century Dic- 
tionary, "Brand." On Burke's bottle, at top of the third label, the 
words "E. & J. Burke, Trade Mark," and monogram surrounding the 
picture of the cat, indicate very clearly the trade-mark. On defend- 
ant's bottle in this third label with the auk's head occupying the same 
place, substantially, as the cat on Burke's label, and surrounded by 
"Ross's Brand, Great Auk's Head, Regd. Trade Mark," the word 
"Brand" in large capital letters conveys a double meaning, and in con- 
nection with its position and the rest of the collocation aids to deceive ; 
at least it tends to confusion. I assume that both had the right to use 
bottles of the same size and shape, and that both had the right to use, 
and were required to use, the first label mentioned. It was entirely 
unnecessary for Ross to use a second label of the same size, shape, 
and color as Burke's and attach it at the same place on the bottle and 
in the same relation to the first label as did Burke. It was entirely un- 
necessary to imitate the shape and gênerai color of the third label and 
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the gênerai arrangement and size of words and trade-mark printed 
tHereon. It was not at ail necessary to closely imitate Burke's capsule. 
In my opinion Ross did far too much by way of imitation and much 
too little by way of differentiation. When adding the fourth label, it 
would hâve been inexpensive and simple to bave added in large red 
print, to correspond with "Great Auk's Head," the words, "Bottled 
by W. A. Ross & Brother." It would hâve been very easy and inex- 
pensive to hâve changed the size, shape, and color of the second label. 
Indeed, since complaint was made, and this suit commenced, Ross bas 
changed the second label to a rectangle of white paper, leaving off the 
auk's head, and printing thereon the foUowing only, "Great Auk's 
Head, the best the brewers brew," in red, and "Bottling of Guinness's 
Extra Foreign' Stout guaranteed genuine by W. A. Ross & Brother 
who sell no other stout, Belfast, Liverpool & London," in white on a 
blue ground. 

Lâches and Abandonment. 

The défendant contends that the complainant is not entitled to relief 
because of lâches, and that there bas been an implied consent to or 
acquiescence in what défendant has done or is now doing. He con- 
tends that C. Machen & Hudson of Liverpool hâve used the red cap- 
sule, as bave Wheeler & Co. of Belfast, and C. G. Hibbert & Co. of 
London. Exhibits are in évidence showing this. The gênerai dress 
and style of the Hibbert exhibit and Machen & Hudson exhibit are 
very différent from that of complainant's. Complainant's exhibit, 
"Hall Pélican Bottle," defendant's Exhibit 34, and defendant's Ex- 
hibit 25, bottled by Machen & Co., in gênerai dress and style, including 
the red capsule (but having a blue tip), closely resemble the dress and 
style of complainant's bottle. AU the bottles are substantially of the 
same shape and size. C. Machen & Hudson has no connection with 
Machen & Co. Hall & Co. Pélican Brand, purchased from Machen 
& Co., was discontinued after complaint and investigation as to Burke's 
right to the red capsule, which investigation was made by Hall & Co. 
Hall & Co. also state in a letter that Machen & Co. had not shipped the 
Pélican brand to the eastern ports of the United States, and it is stated, 
and I find no évidence to the contrary, that the "Pélican Brand," re- 
ferred to, was never found on the market in the United States. Mr. 
Ross also said he had never seen any of either the Machen & Hudson 
or Wheeler bottled stout in the United States. T. B. Hall & Co. also 
used the red capsule on a bottle containing Guinness' Stout (Defts. 
Ex. 20) having a blue tip. It used a certificate label of the same color 
as the first label (Arthur Guinness & Son's proprietary label) oval, and 
affixed in connection with it. The third label on the opposite side of 
the bottle is quite distinctive, and has a boar's head in red, on a white 
ground, over the words ""Trade Mark," and is surrounded by the 
words in white on a black ground "T. B. Hall & Co., Export Bottiers, 
Liverpool." 

The défendant has introduced some évidence which he claims tends 
to show that Guinness, Son & Co. saw the Ross labels, etc., in advance 
of their use and approved them. I do not see that this has any signif- 
icance even if proved. I find no évidence that Arthur Guinness, Son 
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& Co. has ever assumed to dictate to or control the use of capsules, 
labels, and gênerai dress of bottles, by those who bottle its stout for 
export, or who bottle and export it as between themselves. I assume 
that it may dictate the labels and dress of such bottles or décline to sell 
their stout to those who refuse to conform. That company does re- 
quire the use of the first label descrïbed, which, as I understand, is the 
proprietary label of the company. I find no évidence that it has ever 
interfered between E. & J. Burke and W. A. Ross & Bro., or that it 
has ever done anything to prevent the adoption by E. & J. Burke of 
the capsule, labels, and dress described, or to grant permission to W. 
A. Ross & Bro., or any one else, to use it or them. It is clear that E- 
& J. Burke, the complainant and their predecessors in business and 
title, were the first bottiers of Guinness' Stout to adopt and use the red 
capsule and the labels and collocation formerly and now used by them. 
This red capsule, in connection with the labels and collocation, came 
to distinguish Guinness' Stout bottled and then exported and sold in 
the United States by complainant. The complainant became the owner 
of the right to use same. It became a property right, one the courts 
may and ought to protect. The business became and was valuable to 
them, and they had the right to the patronage and trade of that part 
of the gênerai public in the United States who desired and called for, 
or who should désire and call for, Guinness' Stout of Burke's bottling. 

Neither the défendant, nor W. A. Ross & Bro., nor any one else 
had or has the right to deceive or mislead the public or any part of 
it into purchasing and using or purchased or using Guinness' Stout 
bottled by them, even if just as good, under the belief or misapprehen- 
sion that it was bottled by the Burkes. This would be unfair compéti- 
tion in business or trade. If the défendant, or W. A. Ross & Bro., 
défendant consummating their acts by selling, hâve done this by 
simulating the capsule, labels, and collocation long in use and first in 
use by the Burkes and adopted and used to designate Burke's bottling 
of this stout from that of ail others, and such simulation has led to 
confusion, or is calculated to lead to confusion and deceive the public, 
such acts ought to be restrained. If, however, the complainant cor- 
poration has for a long period of time knowingly allowed others to use 
substantially the same capsule and labels and collocation without ob- 
jection, and, if continued, without taking légal steps to assert and en- 
force its rights, it has abandoned its rights. The intent to abandon is 
inferred from the acts and lâches described. It is, of course, true that 
"to establish the défense of abandonment it is necessary to show not 
only acts indicating a practical abandonment, but an actual intent to 
abandon." Saxlehrer v. Eisner & Mendelson Co., 179 U. S. 19, 31, 21 
Sup. Ct. 7, 11, 45 L. Ed. 60. 

But intent to abandon is necessarily inferred from acts which neccs- 
sarily point to actual abandonment. It is not necessary to show déclara- 
tions of an intent to abandon. For such acts of abandonment we are not 
to go back of 1874, as before that the bottling of Burke of this stout was 
the only one sold in the United States. I bave already ref erred to the use 
of the red capsule, etc., by others. The McMullen exhibit has no red cap- 
sule. Ross, as a witness, speaks of showing to Guinness, Son & Co. a red, 
white, and blue capsule. The one used by Ross & Co. and sold by the 
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deiféndaht is, I présume, the bnè rèferred to. The white tif» àrtd We 
yétj riarrow strip oî tlùe àt the lower end thereof do nôt -diffèrentiate 
ît at'a little distance froih the red capsule with yellow tip of the com- 
plairiant. Wheeler & ,Co. used the red capsule something like 20 of 
25 yeàrs , ago, was rè(iuested to discontinue its use, and did _so. It 
seêms that |hat Company théreafter resumed its use; but of this com- 
plainarit had no knowjedge until af ter this suit was instituted. There 
is no sufficient or substantial évidence of the use of the red capsule in 
the United States or of the red capsule in connection with a simula- 
tion ôf Burke's labels, etc., to sustain the défense of abandonment. I 
hâve referred to but a small part of the évidence. It is unnecessary. 
It must be concedèd that complainant has been somewhat lax in as- 
serting and enfôrcing its rights, especially as against W. A. Ross & 
Bro; There are in évidence some eight orders and decrees in as many 
différent Suits in the United States brought to restrain imitation of 
complainaiit's style of drëss of its bottles, including capsule. This is 
doing fairly well in the way of litigation generally. However, the de- 
fendant complains of lâches in prosecution as against him and W. A. 
Ross & Bro., and contends that he had the right to assume there was 
acquiescence in his acts. 

In 1893 Ross commenced the acts now complained of. Complaint 
was made, and negotiations foUowed, and a suit was commenced in 
1896. Considérable delay was had in the prosecution of that suit, 
much or sOme of it due to the résidence of the parties and witnesses. 
The complainant's solicitor and counsel died, and, some time théreafter, 
in 1901, the suit was discontinued by consent. The défendant insists 
Ross had the right to assume that complaint of his acts as then being 
committed was discontinued also. But this does not appear in any 
papers or oral agreement. In that suit both the complainant and the 
défendant were citizens of the Kingdom of Great Britain and Ireland, 
and there was no jurisdiction. That question was not raised, how- 
ever, by the parties. This suit was brought in March, 1904, about 
three years théreafter. The case shows that évidence was taken in 
1906, 1908, and 1909. I do not find any orders limiting time or mo- 
tions or requests for a more expéditions prosecution. I find nothing 
to indicate an acquiescence in the acts complained of and some of 
which hâve been contintied. On the other hand, I can see reasons why 
the suit hàs not been pressed vigorously by either party. Since this 
suit waS brouçht, thére has been a partial compliance with the demand 
of the complàmant. Mr. Ross testifies that since March, 1905, he and 
his company hâve not used the oval certificate label, heretofore de- 
scribed (second label mentioned), but hâve used in place thereof, at the 
bottom of the side of the bottle and underneath the Guinness' pro- 
prietary label bearing their trade-mark, the harp, the following label, 
viz. : A white rectangle (oblong) bearing the words in large, red 
capitals, "Great Auk's Head," and underneath those words, on a blue 
ground, in 'white letters, the following, "Bottling of Guinness's Extra 
Foreign Export Stout, guaranteed genuine by," and underneath that 
on thé whité groùnd, in small black létters, "W. A. Ross & Brother, 
who sell no other stout, Belfast, Liverpool, and London," and vmder- 
néath that, in "red scrip type, the words "the best the brevvers brew," 
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On the opposite side is the "Ross's Brand" label quoted and also the 
white rectangular label with red, capital letters "Great Auk's Head.'' 
This bottle bas the red capsule with narrow blue band and white tip be- 
fore described. The main trouble with this dress is that it does not tell, 
except by careful reading, that the contents is not of E. & J. Burke's 
bottling. The red capsule, to those who regard that as characteristic 
of Burke and as belonging to E. & J. Burke, still says the stout is of 
Burke's bottling. If W. A. Ross & Bro. really intend to use a red, 
white, and blue capsule, and thus differentiate its capsule (or bottle of 
stout) from that of E. & J. Burke, Limited, it would be easy to let the 
white show on the side of the bottle and make the blue much more 
conspicuous by making the blue band wider. This would not in the 
least detract from the appearance of the bottle. I find no' évidence of 
fraud on the part of the complainant. W. A. Ross & Bro. so bottles 
and advertises that one is left in doubt as to the bottier of the stout 
exported by them unless we carefully read the fine print of the pro- 
prietary label, and on defendant's Exhibits 8 and 12 I find : 

"Ask always for Great Auk's Head Guinness's Stont, and see that labels, 
corks and capsules bear the great auk's head, trade mark and the signature 
thus, W. A. Ross & Brother, without which none Is genuine." 

Was this intended to be a statement by Ross & Bro. that bottled 
stout not bearing the great auk's head is not genuine Guinness' Stout? 
Thousands would get that impression. Mère extravagance in adver- 
tising is not such fraud as deprives a complainant of ail remedy. See 
Dr. Peter H. Fahrney & Sons Co. v. Ruminer, 153 Fed. 735, 737, 83 
C. C. A. 621; Clark Thread Co. v. Armitage (C. C.) 67 Fed. 896; 
City of Carlsbad v. Kutnow, 71 Fed. 167, 18 C. C. A. 24 ; Beecham v. 
Jacobs, 159 Fed. 129, 86 C. C. A. 623 ; Nims, Unfair Compétition, § 
273. 

I am of the opinion that the complainant is entitled to an injunction 
but not to an accounting. Menendez v. Holt, 128 U. S. 514, 525, Ô 
Sup. Ct. 143, 32 L. Ed. 526 ; tiesseltine, Unfair Trade, 284, 285. 

To deny the injunction would sanction what W. À. Ross & Bro. 
hâve done, and may do again, and what they probably would do. The 
discontinuance of the former suit, the delay in bringing this suit, and 
its slow prosecution, combined, would seem to disentitle the com- 
plainant to an accounting. I am not called upon to décide that the de- 
fendant cannot sell bottled stout, of the Ross bottling, the bottles bear- 
ing the proprietary label of Guinness, Son & Co., Ltd., and the red cap- 
sule with white tip and blue lower border and in no other wày imitating 
or simulating complainant's dress and style, or to décide that W. A. 
Ross & Bro. cannot use the red capsule in use by them alone, or that 
the change made in labels and dress since the commencement of this 
action is sufificient. This court takes the case as it finds it and the 
complaint made and the offense committed and complained of when 
the suit was brought. The injunction will run against those acts. I 
think that the complainant should recover one-half of its taxable costs. 

Decree accordingly. 
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PBNNSYLVANIA STEEL 00. T. ELMORE & HAMILTON CON- 
TRACTlNG CO. 

(arcuit Court, N. D. New York. December 21, 1909.) 

1. ToBTs (§ 11*)— Bbeaoh of Conteact— WiLiFUi, Violation— RiaHTS OF Sub- 

CONTRACTOR. 

Where a subcontractor for the construction of concrète piers for a 
bridge, with knowledge of the use to which the piers -were to be plaeed, and 
that plalntlff, a subcontractor for the Iron work, would necessarily place 
heavy loads and valuable property thereon, willfuUy, intentionally, and 
fraudnlently falled to properly mix the concrète and construct the piers In 
compliance with Its coutract, and knew the piers were unsafe and insufB- 
clent, so'that when plaintlff attempted to use them one of them collapsed 
and Injured plalntlfC's property, défendant was liable to plaintlff for the 
damages sustained; ■defendant's duty being one imposed by law, irre- 
speetlve of contract 

[Ed. Note. — For other cases, see Torts, Dec. Dlg. § 11.*] 

2. Négligence (§ 55*)— Consteuction of Stbuctukes— Liabilitt to Subcon- 

TBACrOBS. 

Where defenuant, a subcontractor for concrète piers of a bridge, so neg* 
Ugently eonstructed the sarae, with knowledge that plaintlff, an indépend- 
ant subcontractor for the Iron work, would necessarily place heavy valua- 
ble material and tools thereon, that one of them disintegrated and fell, 
causing damage to plaintlffs material and tools, and the defeets In the 
piers were not known to plalntlff and could not hâve been ascertalned by 
careful inspection, and défendant knew of the unsafe condition, défendant 
was liable for the Injuries sustained, though there was no contractual re- 
lation between plalntlff and défendant. 

[Ed. Note. — For other cases, see Négligence, Cent, Dlg. S 68; Dec. Dlg. 
I 55.*] 

Action by the Pennsylvania Steel Company against the Elmore & 
Hamilton Contracting Company. On demurrer to plaintifï's com- 
plaint to recover damages for in jury to property. Overruled. 

Battle & Marshall, for plaintiff. 
Edgar T. Brackett, for défendant 

RAY, District Judge. The ground of demurrer is that the déclara- 
tion of the plaintiff does not state a cause of action upon which the 
plaintiff can recover. 

The complaint concludes, "By reason of the premises the plaintiff 
has sustained damages in the sum of $30,000," and then demands 
judgment for that sum and for costs and disbursements. 

Without going into détail, a summary of the complaint is as fol- 
lows : 

• (1) The plaintiff is a Pennsylvania corporation, and the défendant 
is a New York corporation, 

(2) Prior to December 16, 1908, the défendant, the Elmore & Ham- 
ilton Company, entered into a contract with the Washington & Berke- 
ley Bridge Company, a West Virginia corporation, which corporation 
prior to said date had commenced the érection and construction of a 
bridge over the Potomac river f rom Maryland to West Virginia at or 

*For otlier cases see same topic & S numbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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near Williamsport, state of Maryland The défendant, by its agi cé- 
ment, undertook and agreed, for a considération, to construct certain 
concrète piers for such bridge to be used for the support of the super- 
structure of such bridge when placed thereon. This superstructure 
was to be of steel and this fact was known to défendant, as was the 
weight of such superstructure. Prior to December 16, 1908, the plain- 
tiflf, the Pennsylvania Steel Company, commenced the érection of the 
said steel superstructure upon such piers under a contract between the 
plaintifï and the Washington & Berkeley Bridge Company. That is, 
the Washington & Berkeley Bridge Company was erecting the bridge, 
including concrète piers and steel superstructtire, and contracted with 
the défendant company to erect and construct the concrète piers and 
contracted with the plaintifif company to construct and erect or place 
on such piers the steel superstructure. The latter érection, of course, 
was to follow the first. The défendant company knew of defendant's 
contract and knew what weight the piers were to support. 

(3) The défendant knew plaintiff was to put the said superstructure 
on the piers, and that it was to use valuable and numerous materials, 
tools, machinery, etc., in so doing. 

(4) That it was the duty of the défendant to use reasonable care to 
employ compétent and skilled workmen, to use suitable and proper 
material and machinery in mixing and placing such concrète and prop- 
erly mix the concrète complying with the spécifications in so doing, 
so as to give reasonable support to the superstructure and insure rea- 
sonable safety to the same and to the tools, etc., to be used thereon 
and therewith in the érection of such superstructure. 

(5) That défendant, its officers, agents, and employés, in violation 
of the said duties, "intentionally, willfully, maliciously, negligently, and 
fraudulently mixed the concrète used in pier No. 10 and intentionally, 
willfully, maliciously, negligently, and fraudulently set and constructed 
said concrète after the same had been mixed, and failed to use the 
ordinary and usual machinery which should hâve been used for the 
proper mixing of the concrète, and in various other ways intentionally, 
willfully, maliciously, negligently, and fraudulently constructed said 
pier No. 10, and then delivered same to the said Washington & Ber- 
keley Bridge Company a short while before they knew same was to 
be used for sustaining and supporting the superstructure, tools, ma- 
chinery, and materials which plaintiff was about to place thereon." 
This allégation is intended to be that pier 10 was delivered a short time 
prior to the time it was to be used for supporting the superstructure, 
and that défendant knew it was to be used for that purpose very soon, 
not that it was delivered before défendant knew it was to be used 
to support such superstructure. 

(6) That pier No. 10 was "improperly, fraudulently, willfully, and 
carelessly made and constructed by the défendant, and same was rot- 
ten, weak, and wholly insufficient to support the weight" to be put 
thereon by plaintiff, "as the défendant well knew and believed." 

(7) That défendant then turned over the piers to said Washington 
& Berkeley Company and represented that it was complète and sufifi- 
cient to bear the said load and weight intended, etc., and "invited the 

175 F.— 12 
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plaintiff, its ofEcers, agents, and employés, to place such superstructure, 
materials, tools, etc., thereon. 

(8) That none of such defects were open or visible, but ail were 
such as could not be observed or discovered by the use of ordinary 
care on the part of the plaintifF. That plaintiff and its officers and 
agents were wholly ignorant of such defects. 

(9) That pursuant to such invitation and représentations, etc., the 
plaintiff put tools, etc., on said piers and commenced the érection and 
placing of such superstructure thereon when, on said 16th day of 
December, 1908, the said pier No. 10, "owing to the aforesaid nég- 
ligence and fraud of the défendant," and while plaintiff was at work 
thereon, crumbled awày and disintegrated, and the superstructure, ma- 
terials, and tools, etc., were precipitated to the ground, a distance of 
some 45 feet, and such superstructure, tools, etc., were totally dle- 
stroyed. 

The main contention of the défendant is that there were no contract- 
ual relations between the plaintiff and the défendant companies, that 
défendant owed no duty to the plaintiff growing out of such a rela- 
tion, that the action or complaint is for négligence and to recover dam- 
ages for négligence, and that the action cannot be maintained. 

The complaint says that, "owing to the aforesaid négligence and 
fraud of the défendant," the piers crumbledi away and disintegrated, 
and the superstructure and tools fell and were destroyed. The dam- 
age is not charged up to "the négligence" alone, but to the "aforesaid 
négligence and fraud." The fair meaning and construction of the 
pleading is that the damage and injury resulted directly from the 
acts and condiuct of the défendant, improper mixing of the concrète, 
etc., so the piers were rotten and weak, contrary to the spécifications, 
and then turning such piers over with assurances that they were ail 
right, and that that would constitute a fraud on the Washington & 
Berkeley Bridge Company. 

In Onè aspect, and allowing the words "intentionally, willfully, and 
maliciously," as descriptive of the nature and character of defendant's 
acts, to détermine the nature of the action, it is an action for a will- 
ful tort and wrong, and the complaint states a good cause of action. 
Allowing the use of the word "negligently," as descriptive of the na- 
ture and character of defendant's acts of omission and commission, to 
détermine the nature of the action, as one of willful tort and wrong, 
or as one of négligence pure and simple, and we hâve a complaint in 
an action of négligence, and then we are to consider whether, in such 
a case, it is necessary for the complaint to allège or show contractual 
relations or privity of contract between the plaintiff and défendant. 

In the first aspect mentioned, we hâve a casé where a contracter 
intentionally, willfully, maliciously, and fraudulently does an act, that 
is, intentionjdly violâtes his contract for the purpose of def rauding the 
owner or one with whom he contracts, makes à dangerous structure, 
khowing the; use to whichit is to be put, one dangerbus to persons 
and property thereon, which is designed for people to go upon and 
place heavy loads and valuable property upon, andi then turns it over 
for such use with assurances that it is ail right and safe and according 
to contract. It f ails wheii put to its intended use and damage to Ihe 
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property of third persons, rightfullythere, foUows. Can there be any 
doubt of the existence of a right to recover damages? Not if Kuel- 
ling V. Lean Manufacturing Ce, 183 N. Y. 78, 83, 75 N. E. 1098, 2 
L. R. A. (N. S.) 303, 111 Am. St. Rep. 691, or Devlin v. Smith, 89 
N. Y. 470, 477, 43 Am. Rep. 311, or Torgesen v. Schultz, 192 N. Y. 
156, 169, 84 N.E. 956, 18 L. R. A. (N. S.) 726, 12 Am. St. Rep. 894, 
of Heaven v. Pender, L. R. (11 O. B. D.) 503, or Riggs v. Standard 
Oil Co. (C. C.) 130 Fed. 199, or Thomas v. Winchester, 6 N. Y. 397, 
57 Am. Dec. 455, is good law. 

I think ail thèse cases good law and determinative of the sufïiciency 
of this complaint. In fact, I think, that dlisregarding the word "neg- 
ligently" we hâve a charge of willful and intended in jury to property. 
The complaint in efïect says the piers were intentionally, willfully, and 
maliciously constructed in a rotten and unsafe condition, the maker 
well knowing persons were to go thereon, some 45 feet from the 
ground, and take valuable property with them for use there. But one 
resuit in the natural course of things could follow. The natural and 
probable conséquence of the act and conséquence reasonably to be 
apprehended was injury to property and perhaps to person. Then why 
is it not a case of willful injury to property? Suppose a person know- 
ingly andl willfully constructs a dangerous bridge upon which he 
knows his neighbor is liable to drive and has the right to drive, and 
does it maliciously. He then assures his neighbor that it is safe, and 
the neighbor drives upon it with his team. The bridge goes down, 
and the man is injured and his team killed or drowned. Can there 
be any question that the neighbor may recover for both injuries to 
person and injuries to property? 

It seems clear to me that, under the circumstances described, while 
there is no actual contractual relation or contractual obligation bc- 
tween the one who erects the dangerous part of a structure and third 
persons who are to use it and add to it, and who are within the con- 
templation of the contractors as the users thereof in completing the 
entire structure, the first-mentioned party owes a duty to the second- 
mentioned party to at least cOnstruct it according to his contract, and 
even if he does so construct it and knows it to be unsafe to go upon, 
that he then owes a duty to the prospective users known to him to 
inform them of such dangers. It is extremely technical to hold that 
one who knowingly constructs a dangerous thing and tums it over 
to the owner to be placed in the hands of a third! person known to 
such maker to be used by such third person in a way which will prob- 
ably and naturally resuit in injury owes no duty to such third person. 
Under the authorities cited, there seems to be no question that the 
third person in such a case suiïering personal injuries would hâve a 
remedy in an action for damages. Is there any good reason why he 
should not hâve a remedy by an action for damages for injury to his 
property when such damages are the known and natural and probable 
conséquence of the act? In Heaven v. Pender, supra, the principle 
of law stated was, and this is approved by the Court of Appeals in 
Torgesen v. Schultz, supra : 

"Any one who leaves a dangerous Instrument, as a gnn, In sneh a way aa 
to cause danger, or who wlthout due waming supplies to others for use an In- 
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strument or thlng ^hlch to hls knowledge, from Its construction or otherwlse, 
Is In such a condition as to cause danger, not necessarlly Incident to the use 
of such an Instrument or thlng, Is llable for injury caused to others by reason 
of hls négligent act" 

This statement of the principle doés not confine liability to damages 
to the person. The liability arises, not out of a breach of contractual 
relations, and the duty is not one imposed by contract, but is a duty 
imposed by law, irrespective of contractual relations between the par- 
ties. 

That the right of action in such cases is not confined to the recovery 
of damages for in jury to the person is shown by the décision in Wel- 
lington V. Downer Kérosène Oil Company, 104 Mass. 64, cited and 
approved in Kuelling v. Lean Mfg. Co., 183 N. Y. 87, 75 N. E. 1098, 
2 L,. R. A. (N. S.) 303, 111 Am. St. Rep. 691. In Wellington v. 
Downer, etc., supra, the complaint alleged and claimed damages to 
both person and property, and a verdict was directed for the défend- 
ant. Judge Gray, later Mr. Justice Gray of the Suprême Court of the 
United States, gave the opinion of the court on appeal, and said: 

"It is well settled that a man who delivers an article, whlch he knows to 
be dangerous or noxlous, to another person, wlthout notice of Its nature and 
qualifies, Is llable for any Injury whlch may reasonably be contemplated as 
Ukely to resuit, and whlch does In fact resuit, theref rom, to that person or any 
other who is not hlmself in fault." 

He then cited cases, and continued: 

"The second count of the déclaration expressly avers that the défendants 
Bold naphtha to Chase for the purpose of being retalled and resold to be burned 
in a lamp for Ulumlnating purposes, knowlng It to be explosive and dangerous 
to Ufe when so used, and knowlng Chase's business to be that of a retailer 
and hls purpose to retail and resell the same to the public to be so used ; 
that Chase resold a part thereof to the plaintlff to be so used, and, while he 
was so uslng it, It Ignlted and exploded, and Injured hls person and property ; 
and that both Chase and the plaintlff were Ignorant of its dangerous quall- 
tles. Proof of the facts thus alleged would show that the défendants were 
gullty of a violation of duty in selllng an article whlch they knew to be ex- 
plosive and dangerous, for the purpose of belng resold In the market, wlthout 
glvlng information of Its nature, and were therefore bound to contemplate, as 
a natural and probable conséquence of thelr unlawful act, that it mlght ex- 
plode or Ignlte, and Injure an Innocent purehaser or hls property, and to an- 
swer in damages for such a conséquence if it should corne to pass. The ruUng 
of the leamed judge who presided at the trial was therefore erroneous, and 
the exceptions must be sustained." 

In niy judgment it is immaterial that the dangerous thing made and 
turned over for use by others known to the maker is a structure, such 
as piers for a bridge, instead of some article of commerce such as 
naphtha, or a drug, or a chemical compound. This is shown by the 
décisions ïn Devlin v. Smith, 89 N. Y. 470, 43 Am. Rep. 311 ; Cough- 
try V. Globe Woolen Co., 56 N. Y. 124, 15 Am. Rep. 387, commented 
on in Devlin v. Smith, supra, pages 478, 479 of 89 N. Y. (42 Am. Rep. 
311), where it is stated that the principle is the same whether or not 
the dangerous structure is on the premises of the défendant. 

Now consider the case as an action to recover damages for négli- 
gence: In Devlin v. Smith et al., supra, our J. T. S. contracted to 
paint the dôme of a courthouse. He contracted with J. S., the défend- 
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ant, to erect the necessary scaffolding which was to be first class, and 
J. S. did erect it ; but through the négligence of J. S. it was so negli- 
gently and defectively constructed that, when people went upon it to 
paint the dôme, it fell, and plaintiff's intestate, one D., a painter, right- 
fuUy thereon, was injured and died The plaintiff's intestate was 
employed by J. T. S., who had the contract to paint the dôme, and 
who had caused the scaffolding to be erected by employing an experi- 
enced and compétent man, J. S., to construct it. It was held that J. 
T. S., who employed the plaintiff's intestate and sent him upon the 
scaffold, and whose duty it was to provide the scaffolding, was not li- 
able, as he was not négligent, but that J. S., who negligently erected 
the scaffold, was liable to the représentatives of D., the painter, who 
lost his life by reason of such négligence. There was no contractual 
relation whatever between J. S. and the plaintiff's intestate, but J. S. 
knew the purpose for which the scaffold was to be used, and it was 
held that he owed to those who were to use it the duty, imposed by 
law (not by contract), to use ordinary care to make it reasonably 
safe and suitable for the purpose for which it was to be used, and 
that for his négligence he was liable to plaintiff's intestate. The opin- 
ion was given by Rapallo, J., one of the ablest jurists ever on the 
bench, and he said : 

"As a gênerai rule the builder of a structure for another party, under a con- 
tract with him, or one who sells an article of his own manufacture, Is not lia- 
ble to an action by a third party who uses the same with the consent of the 
owner or purchaser, for Injuries resulting from a defect therein, caused by 
négligence. The llability of the builder or manufacturer for such defects Is, 
in gênerai, only to the person with whom he contracted. But, notwithstandlng 
thls rule, liability to third parties has been held to exist when the defect is 
such as to render the article in itself Imminently dangerous, and serions in- 
jury to any person using it is a natural and probable conséquence of its use. 
As where a dealer in drugs carelessly labeled a deadly poison as a harmless 
medicine, It was held that he was liable not merely to the person to whom he 
sold it, but to the person who ultimately used it, though it had passed through 
many hands. Thls llability was held to rest, not upon any contract or direct 
privlty between him and the party injured, but upon the duty which the law 
Imposes on every one to avold acts in their nature dangerous to the lives of 
others. Thomas v. Winchester, 6 N. Y. S97 [57 Am. Dec. 455]. In that case 
Mayor, etc., v. CunllfC, 2 N. Y. 165, was cited as an authority for the position 
that a builder is liable only to the party for whom he bullds. Some of the ex- 
amples there put by way of Illustration were commented upon, and, among 
others, the case of one who builds a carrlage carelessly and of defective ma- 
terlals, and sells it, and the purchaser lends it to a friend, and the carrlage, 
by reason of its original defect, breaks down and the friend Is injured, and the 
question is put: Oan he reeover agalnst the maker? The commenta of Rug- 
gles, C. J., upon thls supposititlous case, In Thomas v. Winchester, and the 
ground upon which he answers the question in the négative, show clearly the 
distinction between the two classes of cases. He says that in the case sup- 
posed the obligation of the maker to build falthfully arises only out of his 
contract with the purchaser. The public bave nothing to do with it. Mis- 
fortune to third persons not parties to the contract would not be a natural and 
necessary conséquence of the builder's négligence, and such négligence is not 
an act imminently dangerous to human llfe. 

"Applylng thèse tests to the question now before us, the solution is not diffi- 
cult. Stevenson undertook to build a scaffold 90 feet In helght, for the ex- 
press purpose of enaoUng the workmen of Smith to stand upon it to paint the 
interlor of the dôme. Any defect or négligence In Its construction, which 
should cause It to give way, would naturally resuit in thèse men being pre- 
cipltated from that great helght. A stronger case where misfortune to third 



peinons iiot parties to the oontract wotild be a natural and neeessary consé- 
quence of the buîlder's négligence çan haJ'dly be supposed, nor is it easy to 
Imagine, a more apt Illustration of a case where such négligence would be an 
acti ifflmlneutly dangerous to human Ilîe. Thèse circumstànces seem to us to 
briùg thie cksé falrly tvltbln thç' prihciple of Thoinas v. Winchester." 

In L^chman v. Hooper, 52 N. J. Law., 253, 19 Atl. 215, Furman & 
Kite contracted to ptit up an engine, house aiid employed McKenzie 
to put in>thé lintels to the door, who sent Lechman, the plaintifE, to do 
that work. .Furman & Kite had contracted with défendant, Hooper; 
to put up the walls, and he had done the worjç in such a négligent 
manner that they were unsafe. There was no contractual relation 
whatever between Lechman, the plaintiff, and Hooper, the défendant. 
While plaintifi was putting in the lintels, the defectiye and negligently 
constructed wall fell, and the plaintiff was injured- Held, he could 
recover of Hooper the damages sustained. The court said : 

"The wall that fôll and injured the plaintiff had been built by the défend- 
ant, and, as the jury has found, had been left by him in a dangerous condi- 
tion. Being consclous of that fact, he had dlreeted oue of his meu to prop It 
up In the usual manner — an order that had not been adequately obeyed, and 
hence the accident. 

"The verdict acquits the plaintiff of ail négligence on his part. 

"The only connection between the plaintiff and défendant was that they 
were engaged In doing worli on the sanie structure, by force of independent 
contracts with, the builder; the défendant haviug undértalien to do the mason 
work, and the master of the plaintiff to do the Iron work. The plaintifC had 
been sent by his employer to put in the lintels to the door of the building in 
question, and, whlle assistlng in ralslng a derrick for that purpose, had been 
hurt by the falUng of the wall already mentloned. • * * 

"TBe légal situation was thls: ïhe défendant had erected this wall, and, 
therefore, the law imposed on him the duty to put It in a safe condition, or 
to give warning of its unsafe condition, and this was a duty he owed to eaeh 
individual persoh who should lawfully come upon the premlses." 

It is true that in some of the cases, as in the scafïold cases, the dan- 
gerous structtire was erected for the express purpose of going upon, 
while hère the dangerous piers were erected to support and carry the 
Steel superstructure which was to be erected thereon by the plaintiff. 
But it was well kno\yn to the défendant, the complaint allèges, that 
the plaintiff's agents must go upon such piers, at a great height, with 
men, material, and tools, to erect and place the superstructure ; hence 
défendant well knew that in the natural course of things the natural, 
probable, and neeessary conséquence of its will fui négligence and vio- 
lation of çontract with the Washington' & Berkeley Bridge Company 
would be injury to the property of the plaintiff and the persons of its 
servants and employés. The complaint also allèges that the diefendant 
turned it over as safe and prôperly constructed and invited the plain- 
tiff to go thérepn with men, tools, ètc,,knowing the defective and 
unsafe condition of such piers. Therefore we havç a case where the 
défendant company was négligent in the construction of thèse piers, 
and the négligence made them unsafe for persons to go upon with 
tools and matçrials such as défendant knew the piers were designed 
to support 9,nd were to be u,sed to support; where the immédiate re- 
suit of the négligence was known to the défendant, viz., the danger- 
ous condition of the piers;' wheré the défendant knew the plaintiff's 
men and mâtèrial were to go thereon in adding the superstructure and 
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completing the bridge; where the natural, necessary, and probable 
conséquences of the négligence were in jury to such persons and 
property; where such injury followed; where the dangerous defects 
of construction were not known to the plaintiff and could not be as- 
certainedl by careful inspection; and where the structure was repre- 
sented by the défendant to be safe and plaintifï was not négligent. 
The complaint states a good cause of action in either aspect; that is, 
as one to recover damages for a willful tort or wrong, or as an action 
to recover damages for négligence. Devlin v. Smith, 89 N. Y. 470, 
477, 478, 42 Am. Rep. 311; Torgesen v. Schultz, 192 N. Y. 156, 159, 
84 N. E. 956, 18 L. R. A. (N. S.) 726, 12 Am. St. Rep. 894 ; Kuelling 
V. Lean Manufacturing Co., 183 N. Y. 78, 88, 75 N. E. 1098, 2 L. R. 
A. (N. S.) 303, 111 Am. St. Rep. 691; Heaven v. Pender, L. R. (H 
Q. B. Div.) 503 ; Wellington v. Downer K. O. Co., 104 Mass. 64, 67, 
68 ; Riggs v. Standard Oil Co. (C. C.) 130 Fed. 199 ; Thomas v. Win- 
chester, 6 N. Y. 397, 57 Am. Dec. 455 ; Heizer v. Kingsland & Doug- 
lass Mfg. Co., 110 Mo. 605, 19 S. W. 630, 15 L. R. A. 821, 33 Am. 
St. Rep. 432; Lewis v. Terry, 111 Cal. 39, 43 Pac. 398, 31 L. R. A. 
220, 52 Am. St. Rep. 146 ; Woodward v. Miller, 119 Ga. 618, 46 S. 
E. 847, 64 L. R. A. 932, 100 Am. St. Rep. 188 ; Lechman v. Hooper, 
52 N. J. Law, 253, 19 Atl. 215; Derry v. Flitner, 118 Mass. 131; 
O'Neill V. James, 138 Mich. 567, 101 N. W. 828, 68 L. R. A. 342, 110 
Am. St. Rep. 321. 

No motion has been made to separate the causes of action, and the 
complaint stands as did the complaint in Kuelling v. Lean Mfg. Co., 
183 N. Y. 78, 75 N. E. 1098, 2 L. R. A. (N. S.) 303, 111 Am. St. Rep. 
691, where the allégation was that in constructing the roller "the de- 
fendant intentionally, willfully, maliciously, negligently, and fraud- 
ulently" put into it, etc. 

The demurrer is overruled, with costs. On payment of costs within 
30 days, défendant may answer. 



BOATMEN'S BANK OF ST. LOUIS v. FKTTZLBN et al. 
(Circuit Court, D. Kansas, Second Division. December 13, 1D09.) 

No. 1,063. 

1. OONTEACTS (§ 136*) ILLEGAI. CONSIDERATION— EFFECT, 

A contract havlng for Its considération, In wliole or in part, that which 
Is in Itself unlawful, may not be enforced. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 681-700; Dec 
Dig. § 136.»] 

2. ASSIGNMENTS (| 100*) DEFENSftS .AGAINST ASSIGNEE. 

Any défense whieh mlglit be interposed against the enforcement of a 
nonnegotiable contract is alike avallable against the assignée thwreof . 

[Ed. Note. — For other cases, see Assiguments, Cent Dlg. § 177; Dec. 
Dlg. § 100.*] 

8. MoNOPOLiEs (I 21*) — FtTBTHERANCE— Contracts. 

Whlle ail contracts made with the express pnrpose of furthering th« 
objéct of an unlawful cômblnation prohibited by law are uneuforcenble, 

«FOF other cases see same toploA { numbhb in Dec. A Am. Dlg». 1S07 ta date, A Rep'r Indexa* 



184 175 FEDŒRAL BBFOHTBIB. 

the légal prohibition does not extendto those, the enforcement of whlch 
only Indlrectly or Incldentally furthers the prohlblted object. 
[M. Note. — For other cases, see MonopoUes, Dec. Dlg. § 21.* 
Valldlty of monopolistlc contracts as affected by public policy, see note 
to Oravens v. Carter-Crume Ce., 34 O. C. A. 486.] 

4. Monopolies (§ 21*) — Anti-Trust Law— Application. 

Laws Kan. 1897, p. 481, c. 265, prohibits contracts In furtherance of 
trusts, monopolies, or combdnatlons, and section 7 déclares that any con- 
tract or agreement In violation of the act shall be void and unenforceable 
In any of the courts of the state, and that, wheu any civil action shall be 
commenced In any court, It shall be lawful to plead In défense thereof 
that plalntlfC, or any other person Interested, is at the tlme, or has within 
a year next preceding the date of the commencement of the action, been 
gullty, elther as prlnciral, agent, or représentative, or consignée, of a vi- 
olation of the act. Held, that sueh section as construed by the Kansas 
Suprême Court relates only to transactions prohlblted by the act, and 
hence, where a live stock commission flrm advanced money to défendant, 
who executed notes secured by a mortgage for Its repayment, including 
compensation to be paid to the commission company for services rendered 
and to be performed for défendant in selling or purchasing cattle, it was 
no défense to an action on the notes and to foreclose the mortgage that 
the commission company was a member of an illégal combinatlon of llve 
Btock commission merchants vchich was in violation of such act, which 
was neither a party to the proceedlng, nor Interested In the transaction. 
[Ed. Note. — For other cases, see Monopolies, Dec. DIg. § 21.* 
Rlghts and llabilltles of parties contracting with trusts or combina- 
tions In restraint of trade, seé note to Chicago Wall Paper Mills v. Gen- 
eral Paper Co., 78 C. Ç. A. 612.] 

6. Coepobations (§ 657*) — REauLATioN— Statutks— Eepeal. 

Since Laws Kan. 1901, p. 238, c. 127, regulating forelgn corporations 
and permlttlng them under certain conditions to take and enforce liens 
on property within the state, contains no express prohibition against a 
foreign corporation not havlng complied with the act, taklng a mortgage 
lien on property within the state, and prescribes no penalty for Its so do- 
Ing, the taking of such mortgage dld not constitute such violation of the 
law as to render the mortgage unlawful, nor prevent foreclosure thereof 
after the statute had been repealed. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 657.*] 

Action by the Boatmen's Bank of St. Louis against D. G. Fritzlen 
and others, on exception to the answer of défendants Fritzlen. Excep- 
tions 3 and 4 taken to part of paragraph 7 and to the entire matter 
pleaded in paragraph 8, and to paragraph 10, sustained. 

Botsford Deatherage & Creason, for plaintifï, 
D. R. Hite and H. J. Bone, for défendants. 

POLLOCK, District Judge. Complainant présents its amended bill 
of complaint to foreclose a mortgage on real property executed by de- 
fendants Fritzlen, for an accounting, and decree for amount due f rom 
défendant D. G. Fritzlen to complainant thereunder. Défendants 
Fritzlen hâve answered this bill, and complainant has taken certain ex- 
ceptions thereto, which hâve been argued and submitted for décision. 

The first exception to be noticed arises on the following state of 
facts, pleaded in paragraphs 7 and 8 of the answer in défense of this 
suit: That on November 15, 1889, défendant D. G. Fritzlen made, 

•For other cuei leetame toplc A S ntiii3sb In Dec. & Am. Dlgs. 1907 to date, tt Rep'r Indexes 
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executed, and delivered to Elmore-Cooper Live Stock Commission 
Company, a corporation of the state of Missouri, doing- a live stock 
business at the city of Kansas City (hereinafter called the "comrnis- 
sion Company"), his four nonnegotiable promissory notes, aggregating 
in amount $19,046.07. That in said amount there was included the 
sum of $3,000 as commissions earned and to be earned by the commis- 
sion Company in the purchase and sale of cattle for défendant D. G. 
Fritzlen, at the price and sum of 50 cents per head. That of even date 
with said promissory note Fritzlen and wife made, executed, and de- 
livered to the commission company their chatte! mortgage on a large 
number of cattle to secure payment of the promissory notes. There- 
after the commission company assigned and delivered said notes to 
complainant, who thereafter, in renewal of said four promissory notes 
and the advancement by complainant to défendants Fritzlen, or paid 
for their benefit, the sum of $9,844, the promissory note for $32,0OO, 
and real estate mortgage in suit, were executed and delivered to the 
payée therein named, as agent acting for complainant, who thereafter 
indorsed and delivered the same without considération to complainant. 

It is further averred, at the time said four nonnegotiable notes and 
chattel mortgage were executed and delivered to said commission 
company, that company was a member of an association or combina- 
tion of live stock commission firms known as the "Kansas City Live 
Stock Exchange." The by-laws, acts, and practices of such associa- 
tion, which are fully pleaded in the answer, made said association un- 
lawful and illégal under the provisions of the anti-trust act of this 
State. Chapter 265, p. 481, Laws 1897. Wherefore it is averred, by 
reason of the said four promissory notes, including the sum of $3,000 
as commission, payable to said commission company, and as said notes 
and mortgage were made in and governed by the laws of this state, 
and as said commission company was a member of said unlawful 
combination or association, therefore it is averred said promissory 
notes and mortgage were illégal, void, and nonenforceable against the 
makers by the original payée therein, the commission company. And 
further, as said promissory notes were in form nonnegotiable, what- 
ever défense the makers thereof might hâve presented as against the 
original payée, the commission company was not eut off by the trans- 
fer to complainant, and therefore the vice of illegality inhering in 
the original transaction still obtains to the benefit of défendants 
against this suit brought by complainant on the renewal note and mort- 
gage in suit, and, as the illégal part of the considération therein ex- 
pressed is incapable of séparation from the valid, ail must be held in- 
valid, or at least to the extent of the amount of the four original 
promissory notes transferred to complainant. 

The anti-trust act of this state, in so far as thought applicable or 
important, provides as follows : 

"Section 1. A trust Is a combination of capital, sklll, or acts, by two or 
more persons, flrms, corporations, or associations of persons, or either two or 
more of them, for either, any or ail of the folio wing purposes: First, to create 
or carry ont restrictions in trade or commerce or aids to commerce, or to car- 
ry out restrictions in the full and free pursuit of any business authorized or 
permltted by the laws of the state. Second, to Increase or reduce the priée 
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of merchandlse, produce or eommodîtlesi or to control the cost or rates of In- 
surance. Thlrd, to prevent compétition in tbe manufacture, mailing, trans- 
portation, sale or purchase of merchandise, produce or commodities, or to pre- 
vent compétition Ip aids to commercé. Fourth, to flx any standard or figure, 
whereby its price tO the public shall be, in any manner, controlled or estab- 
lished, any article or commodity of merchandise, produce or commerce in- 
tended for sale, use or consumptlon in this state. Fifth, to malie or enter In- 
to, or ex^ute or carry out, any contract, obligation or agreement of any klnd 
or description by which they shall bind or bave to bind themselves not to sell, 
manufacture, dispose of or transport any article or commodity, or article of 
trade, use, merchandise, commerce or consumption below a common standard 
figure or by which they shall agrée in any manner to keep the price of such 
article, commodity or transportation at a fixed or graded figure, or by which 
they shall in any manner establish or settle the price of any article or com- 
modity or transportation between them or themselves and others, to preclude 
a free and unrestricted compétition among themselves or others In transporta- 
tion, saie or manufacture of any such article or commodity, or by which they 
shall agrée to pool, combine or unité any interest they may hâve in connection 
wlth the manufacture, sale or transportation of any such article or commod- 
ity, that its price may in any manner be affected. And any such combinations 
are hereby declared to be against public poliey, unlawful and void." 

"Sec. 5.. Every person, company or corporation wittoin or without this state, 
their oflScers, agents, représentatives, or consignées, violating any of the pro- 
visions of this act, within thîs state, are hereby denled the right, and are 
hereby prohiblted from dolng any business within this state. 

"Sec. 6. Eaeh and every person, company or corporation, their offlcers, 
agents, représentatives, or consignées who, either directly or indirectly, vio- 
la te any of ;the provisions. of this act shall be deemed guilty of a misdemeanor 
and on conviction thereof shall be subject to a fine of not less than one hun- 
dred dollars tior more than one thousand dollars, and shall be imprlsoned not 
less than thlrty days iior more than six months. * * * 

"Sec. 7. Any contract or agreement in violation of any of the provisions of 
this act shâH" be absolutely void and not enforceable in any of the courts of 
this state, and when any civil action shall be commenced' in any court of this 
state, It Bhall be lawful to plead in the défense thereof that the plaintifC or 
any pthet person interested in the- prosecution of the case is at the time or 
has within one year next preceding the date of the commencement of any such 
action bîéen gûiîty, éither as principal, agent, représentative, or consignée, di- 
rectly Of indirèetly, of a violation of any bf the provisions of thîs act, or that 
thé cause of action grows out of any business transaction in violation of this 

The argunient made against the vahdity qi the origittal promissory 
notés js thiS: As they were giyen to the membèr of a voluntary as- 
sodâtibn pr conibination, the ruiës, acts, and praCtices of which associ- 
ation made its existence unlàwfùl because in violation pf the anti-trust 
laws pf thé state, thërèf o'ré a member of such unlawful association, by 
thé terms of the act quoted; may not enforce a contract made to it by 
a Citiieri pf the state; a portion pf the considération of such contract 
being for' compensation éarried by such member of the unlawful as- 
soëiàtio'ii in the' transaction, of its business, wherein the agreed price 
among the mcmbers of the "association for the doing of the service per- 
formed '-!&'' charged in the contract. And much reliance is placed on 
the décision of the Suprême Court of this state in State v. Wilson, 73 
Kan. 343, 80' Pac. 639, 84 Paç. 737, 117 Am. St. Rep. 479, upholding 
this yie)!y'ofi -the act. However, it may be said that: cçise was decided 
in the year 1906, long,,after the contracts here.under considération 
were entered into by the partjes, hence that décision is not controlling 
hère if opposed to the settled course of décision of'thé courts at the 
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time the contracts were made. In considering this question it will 
not be possible to review the many authorities found in the elaborate 
briefs of solicitors for the respective parties. With many of the gên- 
erai and well-established principles of the law stated and relied upon 
by solicitors there can be no controversy. That an enforceable con- 
tract cannot arise out of the doing of an act by law prohibited is con- 
ceded. 

That a contract having for its considération, in whole or in part, that 
which is in itself unlawful, may not be enforced, is conceded. That 
any défense which might be interposed against the enforcement of a 
nonnegotiable contract is alike available against the assignée of such 
contract is conceded. And many like familiar propositions presented 
in argument. 

However, the question presented is: Was it unla-vyful for défend- 
ant Fritzlen to borrow money from the commission company and to 
exécute his promissory notes secured by mortgage for its repayment, 
wherein there was included compensation to be paid the commission 
company for services performed or to be performed by that company 
for the maker of the notes in selling or purchasing cattle, because of 
the fact the commission company was a member of an association 
formed in violation of the anti-trust act of this state, as that act had 
been construed by the Suprême Court of the state at the time the trans- 
action occurred, or, if it had not been construed by the Suprême Court 
at that time, as it should now be construed by this court, in harmony 
with the rulings of those courts whose décisions are controlling hère. 

If the contracts were made in furtherance of the object or purpose 
of the unlawful combination, then it is clear they may not be eiïforced, 
for, in such case, the prohibition of the law attaches to them and makes 
them unlawful. While to ail contracts made with the express intent of 
furthering the object and purpose of that by law prohibited, and while 
to ail contracts which from their very nature will be presumed to hâve 
been made with such intent, the direct and necessary efïect of which 
is to further the purpose of that which is in violation of law, the pro- 
hibition of the law attaches and renders nonenforceable, yet the pro- 
hibition of the law does not extend and attach to ail contracts, the en- 
forcement of which may indirectly or incidentally, further the object 
and purpose of that which is by law prohibited. And the reason for 
the rule is plain and easy of compréhension. For example, I may not 
either directly or indirectly employ another to commit a crime or vio- 
late the law, for to so do encourages the commission of crime and 
law breaking, and, if I do so, the person employed by me may not en- 
force his contract for compensation against me. ' But, if I borrow 
money from another, or employ him to perform for me a spécial serv- 
ice, I may not défend against the enforcement of my contract against 
me by alleging and oflfering to prove the person I contracted with to 
be a member of a band of counterfeiters and made his money in such 
unlawful business, or that he obtair;ed the spécial knowledge necessary 
to perîorm the service which I employed him to perform for me in the 
pursuit of an unlawful or criminal occupation. It is sufificient that my 
contract with him be légal, although the borrowed money I am com- 
pelled to repay, or the sum I may be required to pay him for his 
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service, may benefit him and may be by him employed in furtherance 
of bis unlawful occupation, and thus indirectly and incidentally further 
such unlawful pursuit by him. And this for the reason that courts 
of justice will not inquire into the character, réputation, or business of 
parties litigant before them except in so far as the nature of the con- 
troversy presented involves such inquiry. If relief be sought in a 
court of justice, and reliance for such relief be predicated on a state of 
facts which discloses the transaction involved arose out of a violation 
of the law, or the granting of the relief sought is contrary to public 
policy as declared by the law, or the direct and necessary effect of the 
granting of the relief sought will be to further the object and purpose 
of that by law prohibited, the court will décline to grant the relief 
sought. 

Otherwise it is the concern of the government or state, through its 
lawfully constituted authorities, to inquire of, apprehend, and bring to 
justice those who violate the mandates of the law. 

Tested by thèse gênerai principles, were the original notes and mort- 
gage in the hands of the commission company nonenforceable by that 
Company against défendant makers? It is too clear for argument the 
transaction out of which thèse contracts grew was entirely innocent 
and lawful at the common law. Therefore, if the défense pleaded to 
which exception bas been taken by complainant be sufficient in law, 
it must be so because of section 7 of the anti-trust act of the state 
above quoted. This section, as construed by the Suprême Court of the 
state in State v. Jack, 69 Kan. 387, 76 Pac. 911, 1 L. R. A. (N. S.) 
167, relates only to transactions prohibited by the act. It is there said : 

"The provisions of section 7 (Gen. St. 1909, § 7870) that In any civil action 
there may be pleaded in défense that the plalntlfC, or any person Interested in 
the prosecution, has wlthln one year been guilty of a violation of any of the 
provisions of the act, as held In Barton v. Mulvane, 59 Kan. 313, 52 Pac. 883, 
under a very simllar provision of the anti-trust act of 1889 (Laws 1889 [p. 
389] c. 257), contemplâtes only civil actions relatlng to, and growing out of, 
transactions prohibited by the act. It was not Intended by the Législature 
to deprlve the litigant of the rlght to resort to the courts for the protection 
of property rights and interests not connected wlth such eombinatlons or 
trusts. Thus Interpreted, the provision Is a valid exercise of législative pow- 
er, and is not open to the charge of appellant that it constltutes outlawry." 

Adopting this as the true construction of section 7, what is the only 
logical conclusion that may foUow when applied to the facts hère 
pleaded by way of défense ? 

Défendants Fritzlen, as makers of the original notes and mortgage, 
had no connection whatever with the Kansas City L,ive Stock Commis- 
sion Company, the unlawful combination. The commission company 
which loaned the money to défendants and performed or agreed to per- 
form the service for which the commissions included were agreed to 
be paid was a member of such unlawful combination. The unlawful 
combination itself, the Kansas City L,ive Stock Commission Company, 
had no connection with the contracts, no interest therein, and is not a 
party to this litigation. Therefore, conceding such unlawful combina- 
tion might bave been punished under the provisions of the act, and 
further conceding the inability of that organization to enforce any 
contract made by it arising from or connected v^fith the business of 
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its organization, and, further, conceding any contract made between 
the unlawful combination itself and the commission company growing 
out of or connected with its membership in or association with that 
combination, unlawful, hence unenf orceable, yet the question remains : 
How does the fact that the commission company was a member of the 
unlawful combination afïect its right of private contract with défend- 
ants Fritzlen, entirely disassociated from its relation to the unlawful 
combination, more than if it should be averred and proven the com- 
mission company, at the time the contracts were made by défendants 
with it, was a member of a band of counterfeiters, horse thieves, or 
other criminal organization. 

The insufficiency of the facts pleaded to constitute a défense be- 
comes, to my mind, clear, from the reasoning employed in a few of 
the many cases on the briefs of solicitors for the respective parties, 
Thus, in Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 32 Sup. 
Ct. 431, 46 L. Ed. 679, the sewer pipe company was a corporate citi- 
zen of the state of Ohio, and a combination, unlawful under both the 
fédéral anti-trust act and the anti-trust act of the state of Illinois. It 
was doing business in the state of Illinois, and made contracts for the 
sale and delivery of sewer pipe with Connolly, and with one Dee, both 
citizens of Illinois. The sewer pipe having been delivered and re- 
ceived under thèse contracts, to enforce payment of the contract price, 
the unlawful combination brought actions in the Circuit Court of the 
United States for the Northern district of that state. Défendant 
Connolly in the action against him pleaded facts which it was con- 
tended rendered his contract for payment of the purchase price of the 
pipe furnished void at the common law. This défense was denied. 
He also made the further contention the contract was nonenforceable 
because entered into in violation of the fédéral anti-trust act. This 
défense was also denied him. He further pleaded the contract made 
by him with the unlawful combination was in violation of the terms of 
the anti-trust act of the state of Illinois. This contention was upheld, 
but it was upheld on the ground that the contract was one made by 
him directly with the unlawful combination itself and growing out of 
the transaction of the very business which it was formed to conduct; 
therefore could not be enforced by it. However, the act was held 
unconstitutional and this défense denied on that ground. Mr. Justice 
Harlan, delivering the opinion of the court, quotes with approval 
therein from National Distilling Co. v. Cream City Importing Co., 86 
Wis. 352, 56 N. W. 864, 39 Am. St. Rep. 902, as follows: 

"The flrst défense does not deny any allégation of the complaint, but the 
substance of it Is that the sale and delivery of the goods in question to the de- 
fendant was void as against public policy, because the vendor vt'as at the time 
a member of an unlawful trust or combination, formed to unlawfully inter- 
fère with the freedom of trade and commerce and in restraint thereof and to 
accomplish the ends therein set forth. » * » Conceding, for the purposes 
of this case, that the trust, or combination In question may be illégal and its 
members may be restrained from carrying out the purposes for which it was 
created by a court of equity In a suit on behalf of the public, or may be sub- 
Ject to indictment and punlshment, there is, nevertheless, no allégation show- 
Ing, or tendlng to show, that the contract of sale between the plaintifC and de- 
fendant was talnted with any illegality, or was contrary to public policy. 
The argument, if any the case admlts of, is that, as the plalntlff was a mem- 
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ber of the 80-called 'tinjist,' or 'comblnatlon,' the défendant nilgljt voluntarily 
purchase the goods In question of It at àny agreed priée, and'convert them to 
its own use, and be justifled In a court of justice in Its refusai to pay the" 
plalntiff for them, beeause of the connection of the vendor with such trust or 
comblnation, The plaiutIfC's cause of action Is In no légal sensé dépendent up- 
on, or affected by, the alleged lllegallty of the trust or comblnatlon, because 
the lllegality, if any, is entirely collatéral to the transaction in question, and 
the court Is not called upoii in this action to ehforce any contra et talnted wlth 
illegaliti^, or contrary to public pollcy. The mère fact that plalntiff Is a memr 
ber of a trust or combination, ereated with the intent and purposes set f orth 
in the answer, wUl not disahle or prevent It in law from selUng goods wlthln 
or affected by the provisions of such trust or comblnation, and recovering thelr 
priée or value. It does ubt àppear that it had stipulated to refrain from feuch 
transaction. A contrary doctrine vpould lead to most startling and dangerous 
conséquences." 

In the more récent case of Continental Wall Paper Co. v. Voight & 
Sons Co., 312 U. S. 327, 39 Sup. Ct. 280, 53 L. Ed. 486, which was an 
action OU' contract brought to recover the purchase price of wall paper 
purchased, the plaintiff was a combination formed and existing in vio- 
lation of the fédéral anti-trust act. Défendant was a member of the 
unlawful combination. The contract in that case was declared unlaw- 
ful and nonenforceable because brought by the unlawful combination 
itself against a member thereof on a contract growing eut of and 
connected with the unlawful association of défendant with the plain- 
tiflf. Mr. Justice Harlan, delivering the opinion of the court, after 
ref erring to the ConnoUy Case, said : 

"The case now before us is an entirely différent one. The Continental Wall 
Paper Company seeks, In légal effect, the aid of the court to enforce a con- 
tract for the sale and purchase of goods which, U is admitted by the demur- 
rer, was in fact and was intendëd by the parties to be based upon agreements 
that were and are essential parts of an illégal scheme. We state the matter 
in this ■(fay, because the plalntiff by its demurrer admits for the purposes of 
this case the truth of ail j;he f acts alleged in the third défense. It is admitted 
by the demurrer to that défense that the account sued on has been made up in 
exécution of the agreements that constltuted or ont of which came the illégal 
combination formed for the purpose and with effect of both restralning and 
monopolizlng trade and commerce among the several states. 

"The présent suit is not based upon an Implied contract of the défendant 
Company to pay a reasonable price for goods that it purchased, but upon 
agreements, to which both the plalntiff and the défendant were parties, and 
pursuant to which the accounts sued on were made out, and which had for the 
object, and which it is admitted had directly the effect, to aceomplish the il- 
légal ends for which the Continental Wall Paper Company was organized. If 
judgment be given for the plaintiff, the resuit, beyond ail question, will be to 
glve the aid of the court In making effective the Illégal agreements that con- 
stltuted the forbidden combination. Thèse considérations make it évident 
that the présent case is différent from the Connolly Case. In that case the 
court regarded the record as presenting the question whether a voluntary pur- 
chaser of goods at stipulâtes priées, under a collatéral, independent contract, 
can escape an obligation to pay for them, upon the ground merely that the 
seller, which owned the goods, was an illégal combination ,or trust. We held 
that he eould not, and nothing more toucliing that question was decided or In- 
tendëd to be decided in the Connolly Case. The question hère is whether the 
plaintiff, Company cari hâve judgment npcn an accoimt which, it is admitted 
' by demurrer, was made up, wlthln the knowledge of both seller and buyer, 
with direct référence to and in exécution of certain agreements under which 
an illégal combination, represented by the seller, was organized. Stated short- 
ly, the présent case is this:' The plaintiff cornes into court admitting that it 
Is an illégal combination whose opérations restrain aud monopolize commerce 
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and trade among the states and asks a judgment that will glve effect, as far 
as It goes, to agreements that constltuted that comblnation, and by means of 
whlch the combinatlon proposes to accomplish forbldden ends. We hold that 
such a judgment cannot be granted wlthout departlng from the statutory rule, 
long established In the jurisprudence of both thls country and England, that 
a court wlll not lend Its ald, In any way, to a party seeking to realize the 
fruits of an agreement that appears to be talnted wlth illegallty, although the 
resuit of applying that rule may sometimes be to shield one who had got some- 
thing for whieh as between man and man he ought, perhaps, to pay, but for 
which he Is unwUling to pay. 

"In such cases the aid of the court Is denied, not for the beneflt of the de- 
fendant, but beeause public policy demands that It should be denied without 
regard to the Interests of the Individual parties. It is of no conséquence that 
the présent défendant company had Itnowledge of the alleged illégal combina- 
tlon and its plans or was directly or indirectly a party thereto. Its interest 
must be put out of vlew altogether when it is sought to hâve the assistance of 
the court in accomplishing ends forbidden by the law." 

In the light of the many décisions touching the question hère under 
considération, the promissory notes made by défendant D. G. Fritzlen 
and the mortgage made by Fritzlen and wife to the commission com- 
pany were vaHd and enforceable instruments in the hands of that 
company, and hence in the hands of complainant, presented in the 
form of the renewal note and mortgage in suit, notwithstanding the 
récent décision of the Suprême Court of the state in State v. Wilson, 
supra, which, as has been seen, was rêndered after the rights of com- 
plainant had attached. It is therefore ordered complainant's excep- 
tions Nos. 3 and 4 taken to a part of paragraph 7, and the entire matter 
pleaded in paragraph 8 of the answer, be sustained. 

The exception to paragraph 10 of the answer, in which it is pleaded 
in bar of this suit that complainant, a foreign corporation, not having 
complied with the provisions of chapter 137, p. 238, Laws 1901 of the 
State, possessed no poWer to take and hold the mortgage, the lien of 
which is sought to be foreclosed by this suit, remains to be considered. 

The title and body of that act reads, as follows: 

"An act concerning private corporations, and to allow foreign corporations to 
take, receive, purchase, hold and enforce liens upon property in this state. 

"Section 1. That foreign corporations, upon complying with the provisions 
of thls act, shall hâve the right to receive, take, purchase, and hold, by mort- 
gage or otherwlse, any securitles and liens exectited, glven or transferred, or 
Bo intended to represent or secure loans upon or purchase money of lands or 
other property situate or being within thls state, and to sell, asslgn, transfer 
and to sue upon, foreclose or otherwlse enforce the same. * » • 

"Sec. 2. Every such corporation shall, before being entitled to so take such 
lien and enforce the same, or any lien novc held, shall pay to the secretary of 
the charter board of this state, created in chapter 10 of the laws of 1898, a fee 
of one hundred dollars, and file wlth such secretary of such board the written 
consent to be sued and for service of process to be had and made provlded in 
chapter 10, in section 3; and the receipt and certificate, of guch secretary for 
such payment and of such filing of such written consent shall be received in 
ail cases as sufflclent prima facie évidence bf compliance with the provisions 
hereof and of the Incorporation of said corporation. 

"Sec. 3. Such corporation, shall at the end of every flve years after first 
complying with this law, pay to the secretary of said board an additioual fee 
of one hundred dollars, and in default thereof its authority and i)ower here- 
under shall be held suspended until such payment is made, but no longer." 

From a reading of the foregoing act, it will be noticed it contairts 
no express prohibition against complainant, a foreign corporation, tak- 
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ing the mortgage lien on real property in this state sought to be fore- 
closed, and it prescribes no penalty for complainant having done so. 
Therefore complainant did not violate the law in such manner as to 
render the mortgage taken unlawful. The purpose of the act was to 
provide for the régulation of foreign corporations. 

In view of the fact that this act was repealed before the commence- 
ment of this suit, and foreign corporations are now by express author- 
ity of the Législature of the state entitled to take and hold real estate 
mortgage liens, and from the fact the taking of the mortgage when 
taken was not an act done in violation of law, and therefore unlawful, 
and in view of the décisions of the Suprême Court of this state con- 
struing the provisions of that act, as found in State v. Book Co., 69 
Kan. 1, 76 Pac. 411, 1 L. R. A. (N. S.) 1041, and Hamilton v. Reeves 
& Co., 69 Kan. 844, 76 Pac. 418, and the gênerai principles of the 
law as announced in Blodgett v. Lanyon Zinc Co., 120 Fed. 893, 58 C. 
C. A. 79 ; Butler Bros. Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 84 
C. C. A. 167 ; Dunlap v. Mercer, 150 Fed. 545, 86 C. C. A. 435 ; lowa 
Lillooet Gold Min. Co. v. U. S. Fidelity & Guaranty Co. (C. C.) 146 
Fed. 437; Colby v. Cleaver (C. C.) 169 Fed. 206— no extended discus- 
sion of the question presented need be indulged. The terms of the 
statute were not complied with during its existence as a law of the 
state by complainant ; but the failure of complainant to so do will not, 
in my judgment, be now held a bar to its rights to prosecute this suit. 
The exception therefore taken to paragraph 10 of the answer must 
be sustained. 

It is so ordered. 



HANLON V. SMITH et al. 

(Circuit Court, N. D. lowa, E. D. December 9, 1909.) 

No. 678. 

1. Receitebs (8 186*)— Management or Peopeett— Acts or Eeceiveks— Na^ 

TUBE OF IiiABiLiTT— Judgment. 

The llabllity of receivers for their acts In the management of proi)erty 
placed In their custody by order of court Is officiai, and not Personal, ex- 
cept In cases of their Indivldual or Personal misconduct, so that a judg- 
ment agalnst them Is In effect a Judgment against the property In their 
custody, and sbould only be made payable therefrom. 

[EM. Note. — For other cases, see Receivers, Cent. Dlg. § 374; Dec. Dig. 
i 186.*] 

2. Recbivebs (§ 186*) — Actions— Judgment— Repbesentatiye Chabacteb— 

Statutes. 

Act Cong. March 3, 1887, c. 373, § 3, 24 Stat. 554, and Act Aug. 13, 1888, 
c. 866, $ 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), authorizing suits 
agalnst receivers appointed by United States courts without previous Iftave 
of court, does not change the character of their liabllity, nor authorlze 
a Personal judgment agalnst them. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 374 ; Dec. Dlg. { 
186.*] 

*For otber caeee <ee same toplc & S number In Dec. &. Am. Digs. 1907 to date, & Kep'r Indexes 
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8. RECEIVEBS (§ 60*)— DiSCHAKGE— EELEABE OF LiABItITT, 

Where recelvers appointed by fédéral courts are uneondltlonally dis- 
charged, and the property In their custody is released or delivered to a 
purchaser pursuant to a sale thereof under a decree of court appointiug 
them, thelr liabllity as recelvers is terminated. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dlg. §§ 105-107 ; Dec. 
Dlg. § 60.*] 

4. Raileoads (§ 194*)— Recbivebs— Saub or Pbopebtt— OsLiGATioNa or Re- 

CEIVEE— LlABILITY OF PtTBCHASEE. 

Wbere the property of a rallroad was sold under order of court, and the 
decree of sale, deed, and order of confirmation provided that the pur- 
chaser as part of the considération should assume and pay ail the Ua- 
bllitles Incurred by the recelvers at any tlme before their final discharge 
In operatlng the road and reserved Jurlsdictlon to retalîe the property and 
resell it for such liabllitles, the purchaser's obligation to pay such claims 
can be enforced agalnst It by the persons to whom the recelvers were 
llable in an action at law In any court of compétent jurlsdictlon at any 
tlme before the action Is barred. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. §§ 651, 652 ; Dec. 
Dlg. § 194.*] 

5. Raileoads (§ 194*)— Receivees— Obligations— Remédies. 

The remedy of clalmants agalnst recelvers of a rallroad for Injuries sus- 
tained In the opération of the road by the recelvers, by fillng a transcrlpt of 
judgments recovered agalnst recelvers In the suit in whlch the recelvers 
were appointed, is not exclusive, and does not relieve the purchaser at the 
receiver's sale of its Personal obligation and agreement to pay such lia- 
bllitles In accordance with the terms of the decree of sale, etc. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. § 655; Dec. Dlg. 
§ 194.*] 

6. Raileoads (§ 194*)— Reoeivers— Actions Against Receivebs— Puechaseb— 

Intervention. 

Where a purchaser of a rallroad at a recelvers' sale bound Itself as a 
part of the considération to pay ail liabllitles Incurred by the recelvers 
prlor to their discharge In operatlng the road, the purchaser vras entltled 
to Intervene In any action pendlng in which it was sought to establlsh a 
clalm agalnst such recelvers, whlch it had assnmed, and contest such 
claims and appeal from a décision relatlng thereto. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 655 ; Dec. Dlg. 
I 194.*] 

T. Raileoads (§ 194*)— Receivebship^Action Against Receivebs— Receiv- 
ebs' Sale— PuBCHASEB— Paeties. 

Where a purchaser of a rallroad at a recelvers' sale agreed as a part of 
the considération to assume ail Uabilities of the recelvers prior to their 
discharge in operatlng the road, the purchaser was a proper party to a 
suit agalnst the recelvers for injuries to a switchman while the road was 
being operated by the recelvers» and was properly jolned thereln by an 
amended pétition. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dig. f 655; Dec. Dlg. 
i 194.*] 

Action by John T. Hanlon against Charles H. F. Smith and an- 
other, as receivers of the Chicago Great Western Railway Company. 
Plaintiff filed an amended pétition for joinder as a party défendant of 
the Chicago Great Western Railroad Company, purchaser of the prop- 
erty at a receivers' sale, which amendment défendants move to strike 
on the ground that the railroad company is not a necessary or proper 
party to the action, and, if made a party, there would be a misjoinder 
of parties and causes of action. Alotion to strike denied. 

*For other cases see same topic & i numbeb In Ijec. & Am. Digs. 1907 to date, & Rep'r Inâ«ie( 
1T5 F.— 13 
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John Wé Kintzinger, for plaintiff. 

Hurd, Lenehan & Kiesel and Carr, Carr & Evans, for défendants. 

REED, District Judge. This action was commenced în the district 
court bi lowa in and for Dubuque county July 28, 1909, to recover of 
the défendants, as receivers of the Chicago Great Western Railway 
Company, damages for a personal injury alleged to hâve been sus- 
tained by plaintiff in February, 1909, while in their employ as a switch- 
man in a yard of that company, in Dubuque, lowa, because of their 
neghgence in the opération of the railroad of the company, and in 
due time properly removed to this court. Since the removal the plain- 
tiff bas filed an amendment to his pétition, in which he allèges, in sub- 
stance, that since the action was commenced ail of the property of the 
Chicago Great Western Railway Company that was in the custody and 
control of the défendants as such receivers bas been sold under de- 
crees of the courts appointing them to the Chicago Great Western 
Railroad Company, a corporation of Illinois, to whom the same has 
been deeded, and who in such deed has assumed and agreed to pay as 
a part of the purchase price of said property, besides other obligations, 
ail liabilities incurred by said receivers at any time before their final 
discharge in operating said road, which includes their liability to the 
plaintiff for the injury sustained by him, thât said property has been 
tumed over by said courts pursuant to such sale and deed to said 
railroad company, and the receivers discharged from further service 
in connection therewith, and asks that said purchaser, the Chicago 
Great Western Railroad Company, be made a party défendant to 
this action, and that he hâve judgment against it for the damages so 
sustained by him, because of its assumption of , and agreement to pay, 
the liability of the receivers to him therefor. The défendants move to 
strike the amendment from the files upon the ground that the railroad 
companyis not a necessary or proper party to the action, and, if made 
a party thereto, there would be a misjoinder of parties and of causes 
of action. 

It appears from the records of this court in the suit of John A. 
Humbird et al. v. Chicago Great Western Railway Company, to which 
référence is made in support of the allégations of the amendment to 
,the pétition,-, that on January 8, 1908, the défendant Charles H. F. 
Smith and A.' B. Stickney were âppointed receivers df ail of the prop- 
erty of every kind, nature, and description, wheresoever sitùated, of the 
Chicago Great Western Railway Company (an Illinois corporation 
then owning and operating a System of railroads in Illinois, Minnesota, 
lowa, Nebraska, Kansas, and Missouri) by the Circuit Court of the 
United States for the District of Minnesota, Third Division, in a suit 
in equity brought in that court by said John A. Humbird et al. âgainst 
said Chicago Great Western Railway Company; that ancillary pro- 
ceedings were immediately instituted in this court, and in the several 
Circuit Courts of the United States in the varions districts into which, 
or through which, lines of railroad of said company extend, and that 
said receivers were also âppointed as such for ail of the property and 
iranchises pf said çpmpc^ny within this district and in said other dis- 
tricts ; that they duïy "qualified as such and at once took possession 
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of ail of the property of said company; including that withi» this disr, 
trict, and continued thereafter to operate the same and receive <the ta- 
come thereof under the orders of said courts tintil finallydischafged; 
ap hereinafter stated. On January 1, 1909, said A. B. Stickney re- 
signed as one of said receivers, and the défendant Horace G. Burt was 
appointed in his stead, and he thereafter continued to act as one of 
such receivers under the orders of the courts so appointing them. The 
order appointing such receivers authorized and directed them — 

"to take Immédiate possession of said property, and to operate the railroad 
whieh is now operated by or In the Interest of the défendant, and to eollect 
and receive the income and tolls thereof and ail the moneys due or to become 
due to said rallway Company. • • •" 

It aiso con tains a provision as folio ws : 

"That for ail liabillties Incurred by said receivers in the opération of the 
railroads, or any of them, or the property hereby placed in thelr charge, each 
clalmant may file an intervenlng pétition in this cause, and hâve his demand 
adjudicated In this court, thereon. Judgments against the company, or àgainst 
the receivers, or the properties upon demands whieh the receivers are by this 
order requlred to pay, not appealed from, vvill be audited and allowed upon 
flling a transcript of the same in the spécial master's office, of this court, and 
will be properly classifled as adjudicated claims against the recel vership ; but 
nothlng herein contalned shall authorize the levy of an. exécution, or of any 
other writ or process, on the property in the hands of thèse receivers, or any 
interférence whatever with thelr custody or possession of the same." 

July 10, 1909, said Circuit Court of the United States for the Dis- 
trict of Minnesota entered a decree authorizing the sale by the spécial 
master of ail of the property of said company so placed in the custody 
of such receivers upon terms specified in said decree, and prescribed 
the notice to be given of such sale, whieh decree was also entered in 
this court on July 12th following, and contains, besides others, the 
following provisions : 

"(1) It is further ordered, adjudged, and decreed that: • • • 

"As a part of the considération for the property purchased, the purchaser 
shall talie the property and shall receive the deed therefor upon thé express 
condition that, in addition to the sum bid therefor (vi^hich shall not be less than 
$12,000,000), the purchaser shall pay and discharge ail the following claims. 

"(a) [The costs and expenses of the suit and recelvership.] 

"(b) Ail indebtédness, obligations, or liabillties whieh by such receivers shall 
hâve been contracted or Incurred in the opération or on account of the property 
of the said Great Western Eallway Company, at any tlme before the same 
shall hâve been delivered to the purchasers, or in the discharge of their duties 
as receivers at any tlme before they are flnally discharged. 

"(c) and (d) [Speclfy certain debts and obligations of the Chicago Great West- 
ern Rallway Company, not necessary to now notice.] 

"The purchasers shall pay any of the claims described in clauses (a) and 
(b) whieh are establlshed or unquestioned, and any dlsputed claims when al- 
lowed by the master without objection or by the court, and they shall pay to 
the master or into court the moneys required to discharge the same from tlme 
to tlme as the court may direct. * * * 

"Jurisdiction of this cause and of said property Is retalned by this court for 
the purpose of enforcing the provisions of this decree ; and the court réserves 
the right to reject any bid and to retalie and to resell said property in case for 
a period of 30 days the purchasers shall fall to comply with any order of the 
court with respect to the payment of any such indebtedness, obligation, ot 
llablllty. 

"The purchasers shall hâve the right to enter tljeir appearance before said 
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master or In thls court or In any other court, and they or any of the parties to 
thls suit shall hâve the right to contest any clalm, demand, or allowance 
pending at the tlme of the sale and then undetermlned, and any clalm or de- 
mand which may arise or be presented thereafter, whlch, If allowed, would be 
payable by the purchaser or whlch would be chargeable against the property 
purchased under the provisions of thls decree, and may appeal from any dé- 
cision relating to any such clalm, demand, or allowance. » • * " 

It also appears that, pursuant to said decree, the franchises and ail 
property of said Great Western Railway Company of every nature and 
description were on August 21, 1909, sold by the spécial master at pub- 
lic auction, after giving the required notice of such sale, and that the 
Chicago Great Western Railroad Company, an Illiijois corporation, 
has succeeded to the rights of the purchasers thereof, subject to ail 
the terms and conditions of said decree. Said notice of sale contains 
the following: 

"(d) The purchasers or thelr assigna will take the property and reçoive the 
deed therefor upon the express condition that, in addition to the sum bid there- 
for, such purchasers shall pay and discharge ail of the following clalms, which 
are not paid by the amount bid, to wit: * * • also ail indebtedness, obli- 
gations or liabillties which by such receivers shall hâve been contracted or In- 
curred in the opération or on accouut of the property of said Chicago Great 
Western Railway Company at any time before the same shall hâve been de- 
livered to the purchasers or in the diseharge of their duties as receivers at 
any time before they are flnally discharged. * • * " 

And the master's report of such sale contains the following: 
"In connection with said offier and before receiving any bids therefor, I 
did publicly announce that the said property was offered for sale, and would 
be struclî off to the purchaser thereof, subject to the terms, conditions, réserva- 
tions, and obligations in said decree contalned, includlng those recited in the 
said notice of sale, Exhibit A hereto, and I did then and there speciflcally ref er 
any and ail Intending bldders to the said decree of sale for more particular 
Information in the promises." 

The sale of said property was duly confirmed by the decree of the 
courts on August 28, 1909, and said master directed to make a deed of 
ail of said property to said Chicago Great Western Railroad Company 
as the purchaser thereof, but subject to ail the terms and conditions of 
such decrees. 

It further appears that on September 1, 1909, a deed of ail the prop- 
erty of said Great Western Railway Company was made and executed 
to said Chicago Great Western Railroad Company by the spécial mas- 
ter pursuant to such sale and the decrees authorizing and confirm- 
ing the same, which deed was duly approved by the courts and con- 
tains by référence thereto ail the provisions of said decrees, and was 
so made to, and accepted by, said Chicago Great Western Railroad 
Company subject to ail the terms and conditions thereof, a copy of 
which deed is attached to the amendment to the pétition as an exhibit 
thereto ; that afterwards, and on December 6, 1909, an order was duly 
entered discharging said receivers unconditionally. 

The question presented by the motion to strike is : May the Chicago 
Great Western Railroad Company, the purchaser of such property un- 
der the circumstances stated, be joined and made a party défendant 
with said receivers in an action commenced against them prior to its 
purchase and the delivery to it of such property for a liability incurred 
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by such receivers while operating a railroad of the Chicago Great 
Western Railway Company? A question closely related to the fore- 
going is : Does the discharge of the receivers relieve them f rom Ha- 
bilities incurred while acting as such? The Hability of receivers for 
acts donc by them in the management of property placed in their cus- 
tody by order of a court is officiai, and not personal, unless it may be in 
cases of their individual or personal misconduct, and an action or 
judgment against them is in effect an action or judgment against the 
property in their custody, and should be made payable theref rom only. 
McNulta v. Lochridge, 141 U. S. 327-332, 12 Sup. Ct. 11, 35 L. Ed. 
796 ; Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593-601, 12 Sup. Ct. 
905, 36 L. Ed. 829; Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 
37 L. Ed. 815. 

Section 3 Act Cong. March 3, 1887, c. 373, 24 Stat. 554, and of Act 
Aug. 13, 1888, c. 866, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), pro- 
vides : 

"That every recelver or manager o( any property appointed by any court of 
the United States may be sued In respect of any act or transaction of his in 
carrylng on the business oonnected wlth such property, without the previous 
leave of the court in whlch such recelver or manager was appointed ; but such 
suit shall be subject to the gênerai equlty jurlsdictlon of the court in which 
such recelver or manager was appointed se far as the same shall be necessary 
to the ends of justice." 

While this section authorizes suits to be brought against receivers 
appointed by a court of the United States without previous leave of 
the court appointing them in any court of compétent jurisdiction for 
liabilities incurred by them in managing the property in their custody, 
it does not change the character of their Hability nor authorize a per- 
sonal judgment against them. Their Hability remains as before and 
the suit in whatever court brought, and the judgment against them 
therein, if any, must be against them as receivers, and should be madie 
payable only from the property or funds in their custody. When, 
therefore, the receivers are discharged and the property in their cus- 
tody is released and restored to its owner, or delivered to a purchaser 
pursuant to a sale thereof, under a decree of the court appointing 
them, it must be that their Hability as receivers is at an end, for they 
are no longer officers of the court, and it has deprived them of the 
means, whereby they could satisfy and discharge any judgment that 
might be rendered against them in their officiai capacity. In Mc- 
Nulta V. Lochridge, 141 U. S. 332, 13 Sup. Ct. 13 (35 L. Ed. 796), 
above, it is said : 

"Actions against the recelver are in law actions against the recelvership, or 
the funds in the hands of the recelver, and his contraets, misfeasances, and 
négligences are officiai and not personal, and judgments against hlm as re- 
celver are payable only from the funds In his hands." 

This necessarily impHes that, when a receiver has delivered over 
the funds or property in his possession pursuant to the order of the 
court whose officer he is, his officiai Hability ends with the termination 
of his officiai existence, and that a judgment against him thereafter is 
unauthorized. It is so held in Texas & Pacific Ry. Co. v. Johnson, 
76 Tex. 421, 13 S. W. 463, 18 Am. St. Rep. 60; s. c. 151 U. S. 81, 
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14 Sup. Ct. 250, 38 L. Ed. 81 ; Farmers' Loan & Trust Co, v. Central 
Railroad of lowa (C. C.) 7 Fed. 537 ; Davis v. Duncan (C. C.) 19 
Fed. 477; Brockert v. lowa Central Ry. Co., 93 lowa, 133, 61 N. W. 
405; Johnston v. Robuck, 114 lowa, 530, 87 N. W. 491 ; Archambeau 
V. Platt, 173 Mass. 249, 53 N. E. 816, and cases cited; Ryan v. Hays, 
62 Tex. 47 ; Texas & Pacific Ry. Co. v. Watson (Tex. Civ. App.) 24 
S. W. 953 ; Fordyce v. Du Bose, 87 Tex. 78, 26 S. W. 1050, even when 
a State statute authorizes such judgment. 

It does not follow, however, that the property turned over by the 
receivers in this instance is discharged from liabilities incurred by 
them in operating the railroad while it was under their management. 
The rights of ail persons having claims against them growing out of 
their management of the railroad hâve been carefully saved and fuUy 
protected by the orders and decrees of the court in the receivership 
suit. In the decree of that court for the sale of the property, also in 
that confirming the sale, the purchaser is required as part of the con- 
sidération to be paid for the property to assume and pay ail liabilities 
incurred by the receivers at any time before their final discharge in 
operating the railroad in their custody ; and the jurisdiction and right 
of the court is reserved to retake the property and resell the same for 
such liabilities if the purchaser shall fail to pay the same after they 
are finally established. The Chicago Great Western Railroad Com- 
pany purchased this property and received its deed therefor and pos- 
session of the property from the receivers upon such conditions, and 
it thereby assumed such liabilities and expressly agreed to pay the 
same when established, and that obligation may be enforced agâinst it 
by the persons to whom the receivers were liable in an action at law 
in any court of compétent jurisdiction at any time before the action 
is barred. Lawrason v. Mason, 3 Cranch, 492, 2 L. Ed. 509 ; Union 
Life Ins. Co. v. Hanford, 143 U. S. 187-190, 12 Sup. Ct. 437, 36 L. 
Ed. 118; Texas & Pacific Ry. Co. v. Johnson, 151 U. S. 81, 14 Sup. 
Ct. 250, 38 L. Ed. 81; Texas & Pacific Ry. Co. v. Bloom, 164 U. S. 
636, 17 Sup. Ct. 216, 41 L. Ed. 580 ; B. & O. R. R. Co. v. Burris, 111 
Fed. 882-884, 50 C. C. A. 48 ; Johnson v. Knapp, 36 lowa, 616-618 ; 
Sloan v. Central lowa Ry. Co., 63 lowa, 728, 16 N. W. 331 ; Knott 
V. Dubuqtie & S. C. Ry. Co., 84 lowa, 462-468, 469, 51 N. W. 57 ; 
Beeson v. Green, 103 lowa, 406, 72 N. W. 555 ; Follansbee v. Johnson 
et al., 28 Minn. 311, 9 N. W. 883. And see Street's Fed. Eq'. § 2801 
et seq. 

True, under the decrees in the receivership suit, this plaintiff, if he 
recovers judgment against the railroad company, may file a transcript 
thereof in that suit, and) hâve it enforced against the property turned 
over to the railroad company ; but this remedy is not exclusive (Texas 
& Pacific Ry. Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 350, 38 L. Ed. 
81, above), and does not relieve the railroad company of its personal 
obligation and agreement to pay the liabilities of the receivers (Sloan 
V. Central lowa Ry. Co., 63 lowa, 728-733, 734, 16 N. W. 331). In 
Texas & Pacific Ry. Co. v. Bloom, 164 U. S. 636, 17 Sup. Ct. 316, 
41 L,. Ed. 580, above, it is indicated that, when in a receivership suit 
the property is sold and a fund thereby raised for the payment of li- 
abilities of the receiver, resort must be had ordinarily to that fund for 
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the payment of such liabilities. In that case, however, the property 
was returned to its owner, the railway company, without any express 
undertaking or agreement upon its part that it would pav any of the 
habilities of the receiver; but the company was held liable in an ac- 
tion at law for a liabihty incurred by the receiver upon the ground 
that its raiiroad had been largely benefîted and increased in value be- 
cause of improvements made by the receiver with net earnings of the 
road far in excess of his liabihties, which would otherwise hâve been 
available for the payment of such liabilities. Had the raiiroad com- 
pany in that case, upon the property being restored to it, expressly 
assumed and agreed to pay the liabilities incurred by the receiver be- 
cause he had expended the net earnings in excess of his liabilities in 
improving the road and for additional equipment, there can be no 
doubt, under the holding of the court, that it would hâve been held 
personally liable upon such undertaking. It was, ni effect, so held 
because it had received the property back from the receiver in its im- 
proved condition, acquiesced in his discharge, and therefore impliedly 
obligated itself to pay the liabilities of the receiver to the extent of 
such betterments; and that the net resuit to it was the same whether 
it was required to pay such liabilities by an action at law or an équi- 
table proceeding in the receivership suit against its property in its 
improved 'condition. 

Under the terms of the decrees authorizing and confirming the sale 
of the Great Western Railway property, the Chicago Great Western 
Raiiroad Company as its purchaser bas the right to enter its appear- 
ance in this action, or in any action pending in any other court in 
which it is sought to establish a claim against the receivers, which it 
has assumed and agreed to pay, and contest such claims, and it may 
appeal from any décision against it relating thereto. This right is» 
necessary to its protection, and it probably could exercise it without 
this provision of the decree, for having agreed to pay such claims 
when established, unless it may appear in pending suits thereon and 
contest them, it may be adjudged liable therefor without an oppor- 
tunity to défend against the claims, especially if judgment may be 
entered against the receivers therefor, which, if authorized, would be 
conclusive upon the court administering the property. Central Trust 
Co. V. St. Louis, etc., Ry. Co. (C. C.) 41 Fed. 551; Dillingham v. 
Hawk, 60 Fed. 494, 9 C. C. A. 101, 23 L. R. A. 517 ; St. Louis, etc., 
Ry. Co. V. Holbrook, 73 Fed. 112, 19 C. C. A. 385. The raiiroad 
company therefore is not only a proper party to this action, but it is 
to its interest as well as that of the plaintiff that it be made such; and 
it may be that the court should require it to be brought in if the plain- 
tiff should not voluntarily do so (Code lowa, § -JWB), for a party 
cannot be divested of his rights in a proceeding to which he is not a 
party. 

In Texas & Pacific Ry. Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 
250, 38 L. Ed. 81, above, the action was commenced in the state court 
against the receiver before his discharge. After his discharge, the 
railway company was brought in by an amendment to the pétition, , 
and judgment went against it for the liability incurred by the receiver. 
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and în favor of the receiver. In that case, however, the receiver 
pleaded his discharge, while in this they do not, and in this respect 
only does that case differ from this. 

The conclusion therefore is that the motion to strike the amendaient 
from the files should be denied, and it is accordingly so ordered. 



FIDELITY TRUST CO. v. AMERICAN SUIîETY CO. et al. 

(Circuit Court, E. 0. Pennsylvania. December 11, 1909.) 

No. 50. 

1. Bonds (§ 62*) — CoNSTEtrcTiON— Extent or Liabilitt. 

Défendants principal havlng contracted to exécute a statue In bronze, 
In order to secure the first payment on the approval of the sketch model, 
in accordance wlth the contract, gave a bond with défendant as surety, 
reciting that Its ■condition was such that, If the principal should well 
and truly provide ail materlals and perform In a good and workmanlilse 
manner ail the work covenanted and agreed by him to be provided and 
performed in the contract, and In each and every respect do and comply 
wlth ail and singular the terms and stipulations of the contract for him 
to perform and observe, the obligation was to be void, otherwise of fuU 
force and virtue. Held, that the bond, though an absolute obligation to 
pay money, was so modlfled by the accompanying conditions that plaintlfC 
on breach thereof could only recover for such damage as followed the 
princlpal's breach of the contract. 

[Ed. Note. — For other cases, see Bonds, Dec. Dlg. § 62.*] 

2. Bonds (§ 62*) — Contbactoe's Bond — Construction. 

PlalntifC employed an artist under a written contract to construct a 
bronze statue for $35,000, to be paid as foUows: 10 per cent, when the 
sketch model was approved ; 10 per cent, when the staff model was com- 
pleted and placed on Its pedestal ; 20 per cent, when the full-slzed plaster 
model had been delivered at the foundry; 30 per cent, when the bronze 
statue had been completed and accepted; and 30 per cent, when the 
statue was completed and accepted — the artist being required prlor to 
each payment to give bond in an amount equal to the sum paid to com- 
plète the contract. The first two payments were made and bonds given 
pursuant thereto, when the artist made default, and did nothing further 
toward the completlon of the contract. Helâ, that the provisions for 
payment did not malie the contract separable into as many contracts as 
there were steps, on the completlon of each of which payments were 
to be made, but that It was entire, and that for the contractor's breach 
défendant surety was liable for the amount plaintifC had paid to him 
pursuant to the bonds, and not only for nominal damages. 

[Ed. Note.— For other cases, see Bonds, Dec. Dlg. § 62.*] 

Action by the Fidelity Trust Company against the American Surety 
Company and others. On motion by défendants for a new trial, and 
for judgment notwithstanding the verdict. Denied. 

John Marshall Gest and John G. Johnson, for plaintiff. 

James H. Westcott and W. W. Smithers, for American Surety Co. 

J. B. McPHERSON, District Judge. This controversy arises upon 
the foUowing undisputed facts : 

•For other cases see same toplo & § numebb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeies 
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Richard Smith of the city of Philadelphia died in September, 1894, 
leaving a will by which he provided inter alia for the érection of an 
elaborate and costly structure in Fairmount Park. He spoke of this 
structure as "a monumental mémorial," and directed' the plaintiff to 
erect it as trustée under the will, specifying that 

"The said mémorial Is to inelude equestrian statues in bronze of Major- 
Generals George B. McClellan and Winfleld S. Hancock and colossal statues 
in bronze of Major-Generals George G. Meade and John F. Reynolds; the 
niches in the, right and left ,w1ngs of the design to hâve pedestals to recelve 
bronze busts oî the f ollowing distlnguished Pennsylvanians, namely ; Govern- 
or Andrew G. Curtin, Major-General John F. Hartranft, Admirais David D. 
Porter and John A. Dahlgren, General James A. Beaver, Major-General S. W. 
Orawford, and in addition thereto the architect, James H. Windrim, and my 
exeeutor, John B. Gest. A mural tablet In bronze vriU be placed upon the ped- 
estal stage of one of the main columns with the inscription 'This Motiumental 
Arch presented by Richard Smith, Type Founder, of Philadelphia, In memory 
of Pennsylvanians who toolï part in the Civil War, whose strife was not for 
aggrandizement, but when conflict ceased, the North with the South united, 
again to enjoy the common héritage left by the Fathers of our Country, re- 
solving that thereafter ail our people should dwell together in unity.' 

"Upon the pedestal stage of the other main eolumn will be placed upon a 
bracketed rest, on the right of the entrance front, a statue of myself, In 
bronze, and underneath, the name of Richard Smith, In large letters. The 
central part of said mémorial to be for a carrlage way, and on either slde pas- 
sages for pedestrians. And I direct that the entire expense of the mémorial 
and the érection and completion thereof shall not exceed flve hundred thou- 
sand dollars ($500,000)." 

In the course of carrying out the testator's instructions, the plain- 
tiff entered into a written contract with Paul W. Bartlett, a sculptor, on 
November 2, 1898, by which Bartlett agreed : 

"That he will himself design, model and sculpture, to the best of his art 
and slîill, an equestrian statue of the late MaJor-General George B. McCTlel- 
lan, and complète the same in bronze set in place as a part of the Monumental 
Mémorial to be erected in West Fairmount Park, Philadelphia, under the pro- 
visions of the will of the late Richard Smith, wlthin two years from the date 
of September 1, 1898." 



The agreement then went on to provide : 

"The total heis-ht of the hors» nnrt rlrlpr Rhnl 



"The total height of the horse and rider shall be one hundred and eighty 
inehes, more or less, above the bronze plinth or base upon which the statuary 
rests, the sizes of ttie horse and rider to be in proportion thereto. 

"The model shall be subject to the approval of the party of the flrst part 
or its authorized agent. After the model has been approved by the party of 
the first part, or its authorized agent, the same shall be cast in bronze of the 
formula ninety per cent, pure copper, seven per cent, pure tin, and three per 
cent, zinc or spelter the section of the métal In the casting to be in no place 
less than one quarter of an Inch in thiekness ; the casting to be done by a rep- 
utable bronze foundry, executed and finlshed in the most artistic and work- 
manlike manner. 

"The party of the first part, or its authorized agent, shall bave the right to 
test the bronze used in said castings, and reject the same if found not in ac- 
cordance with the formula stipulated in this contract; and, for the purpose 
of making tests, coupons shall be cast upon each pièce of casting to be re- 
moved by the représentative of the party of the flrst part for such tests. 

"The castings shall be inspected and approved at the foundry by the author- 
ized agent of the party of the flrst part before acceptance. 

"The plinth or base upon which the statue rests, shall hâve a concealed 
gutter cast to recelve ail drippings from storm water, and connection provided 
to a conductor furnished under another contract There shall also be cou- 



202 175 FEDERAL REPORTER. 

structed In the plintli or base In a suitable position, and according to working 
drawings.provided by the party of the first part, a trapdoor and frame for 
access to the statue from the ecre wells provlded in the contract for granité 
worlc. 

"The statue shall be attached to the granité worli with proper bolts. clamps, 
etc., of bronze, in the best style of art, and to the entire satisfaction of the 
authorized agent of the party of the first part. 

"Second. The party of the second part hereby agrées to submit at his studio 
to the party of the first part, or Its avithorisied agent for approval, one or more 
sketch models in clay, wax or plaster, of the statuary he is to exécute, at a 
scale of two and a half Inehes to one foot, prionto the commencement of any 
work upon the enlarged model ; if the party of the second part fails to niake 
thîs model acceptable to the party of the first part, then this contract is void, 
and ceases to be obligatory on the party of the flrst part, or upon the party of 
the second part; if sald sketch model Is approved, the party of the second 
part further agrées to make a duplicate thereof In plaster and deposit the 
same with the said trustée; but it is distinctly understood that said duplicate 
is not to be published, and is to remain the property of the party of the sec- 
ond part ; and the sald party of the second part further agrées to furnish and 
set in position, a full sized model in staff or cément of the suhject from an ap- 
proved sketch, upon a temporary full sized model of the Monumental Mémorial 
to be ereeted in staff in said park, under a contract with other parties. 

"The said party of the second part agrées after the full sized model bas 
been set in position on the staff structure, to make such modificatioiis in di- 
mensions or design as may be mutually agreed uiwn by the parties hereto. 

"Third. The party of the second Tpart also covenants and agrées that ac- 
cording to the provisions of this agreement he will proceed without delny to 
prépare the sketch model. the model for the staff structure, and the finished 
model, and cast the equestrian statue; that he will Insure said model and 
statue in an Insurance eompany satisfactory to the party of the flrst part, un- 
til the said statue in bronze shall be eompleted, and set in place, and in an 
■ amount to be increased from time to time, according to tlie payments made 
herein and equal to the total amount thereof, pay the premiuni of Insurance 
thereon, and assign and deliver the policy of insurance to the party of the 
flrst part ; that he will ship said statue at hls own expense to the city of l'hil- 
adelphia, in a proper manner to prevent injury In transporta tion, and that he 
will set it up on the said Monumental Mémorial in the clty of Philadeljihia, 
In the position thereon designated, in conformity with the provisions of this 
contract; and that upon the completion of said statue, the same shall, upon 
being acoepted by the party of the first part, be free from ail Incumbrances. 

"It is hereby speciflcally covenanted and agreed that no lien shall be filed 
against said statuary or Monumental Mémorial, by either the contracter or 
suheontractor, or other person or persons. 

"Fourth. It Is further covenanted and agreed by and between the said par- 
ties of the flrst and second parts, respectively, that no change of any kind or 
character whatever shall he made in the design of the sketch model as ap- 
proved, unless such change be agreed to In writing, and signed by the parties 
hereto, respectively; and the party of the second part shall make no claim of 
any kind or character whatsoever for any extra compensation of said eques- 
trian statue, either for services rendered or materials furnished. 

"Fifth. And it is further agreed by and betwëen the sald parties of the first 
and second parts that the said party of the second part shall promptly and 
without delay proseeute the work to be donc by hlm under this contract, with 
ail diligence, to insure the completion thereof wlthin the time limlt of this 
contract; that if he should fail to commence the sald works promptly, as 
herein provlded, or shall fail, in the judgment of the party of the first part, 
with reasonable diligence to proseeute the same as herein provlded, then, and 
In either case, the said party of the flrst part shall hâve the power to annul 
this contract by glving notice in writing to the party of the second part, or his 
légal représentatives ; and upon the giving of such notice, ail moneys unpaid 
on account of this contract shall be and beeome forfeited to the said trustée 
(party of the flrst part) and the party of the first part shall thereupon be au- 
thorized to proceed to provide for the completion of sald sculpture and statu- 
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ary, wholly free and dlscharged from any and ail obligations to the party of 
the second part In respect to the matters and works mentioned In tbis con- 
tract, with the rlght of party of the first part to compensation from the party 
of the second part for such damages as may result from hls failure to falth- 
fully keep and perform this agreement. "■ 

"Sixth. The said party of the second part shall give to the party of the first 
part the written bond of a surety company satisfactory to the party of the 
first part, for the falthful performance by him of the terms of this agree- 
ment (said bond to be inereased from time to time, according to the payments 
made hereunder, and equal to the total amount thereof), and pay Its premi- 
ums, charges and expenses for glving such seeurity; and, if said premiums 
be not pald by the party of the second part at the time they fall due, the party 
of the flrst part may pay them, and they shall become a charge against the 
said party of the second part, and may be deducted as a lien from any amount 
due, or to become due, in payments to be made under this contract." 

In considération of the faithful performance by Bartlett of the fore- 
going covenants, the plaintiff agreed to pay : 

"The aggregate sum of $35,000 in the foUowing installments: 

"(1) Ten per cent, or $3,500, when the sketch model is approved. 

"(2) Ten per cent, or $3,500, when the staff model Is completed and placed on 
Its pedestal. 

"(3) Twenty per cent, or $7,000, when the full sized plaster model bas been 
delivered at the foundry. 

"(4) Thirty per cent, or $10,500, when the bronze statue bas been completed, 
accepted by the party of the first part or its authorized agent. 

"(5) Thirty per cent, or $10,500, the final payment, to be made, when the 
bronze statue shall be set In place upon the said Monumental Mémorial and 
accepted as completed by the party of the first part, or its authorized agent." 

The sketch model provided for by the contract was made and ap- 
proved, and thereupon the plaintiff on June 16, 1899, paid to Bartlett 
$3,500, the first of the foregoing installments. A bond for this amount 
had previously been executed and delivered by Bartlett and the de- 
fendant company, the bond being in the usual form of an absolute 
obligation to pay $3,500 to the plaintiff, accompanied by the follow- 
ing condition: 

"Whereas the above-named Paul W. Bartlett has entered into a contract wlth 
the said the Fidelity Insurance, Trust & Safe Deposit Company, as trustée, as 
aforesaid, bearing date the second day of November, 1898, to design, model, 
and sculpture an equestrlan statue of the late Major General George B. Mc- 
Oellan, and complète the same in bronze, set in place as a part of the Monu- 
mental Mémorial to be erected In West Fairmount Park, Philadelphia, Penn- 
sylvania, and 

"Whereas, the said the Fidelity Insurance, Trust & Safe Deposit Company 
Is entitled to a bond In the sum of thirty-flve hundred dollars ($3,500) accord- 
ing to the terms of said contract, at the time the sketch model is approved and 
payment made theref or, for the performance of said contract: 

"Now the condition of this obligation is such, that if the above bounden 
Paul W. Bartlett shall well and faithfuUy provide ail materials and perform 
In a good and workmanlike mànner air the work covenanted and agreed by 
hlm to be provided and performed in the said contract, and in each and evéry 
respect perform, do and comply with ail and singùlar the terms ând stipula- 
tions in said contract for him to do, perform and observe, then this obligation 
to be void ; otherwise, to rémain In full force and virtue." 

On November 11, 1899, the full-sized staff model was approved and 
placed in position, and the second payment of $3,500 was made. In 
the receipt for that sum Bartlett acknowledged "that the approval o^ 
this model is subject to the corrections suggested by the committee 
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of the Fairmount Park Art Association." A second bond for $3,50(y 
was executed and delivered by Bartlett and the défendant company 
on November 8th; the form of the instrument being in ail respects 
similar to the form of the bond that had been given in the preceding 
June. For reasons which do not appear, Bartlett failed to complète 
his contract by September 1, 1900, and the next step that is disclosed 
by the évidence is the giving of notice to Bartlett and to the défend- 
ant company on January 29, 1903, to the effect.that, as the contract 
had not been complied with, the surety company would be held liable 
upon the bonds hereinbefore referred to. There is no doubt that nego- 
tiations to some extent followed thèse notices, and there was an évi- 
dent disposition to deal leniently with Bartlett's default, for on Sep- 
tember 6, 1903, a supplemental agreement was enteredi into extending 
the time for completion. It need not be set eut in fuU. It recites the 
original agreement, the first two payments, the giving of the two 
bonds, Bartlett's failure to complète the statue, his request foi an ex- 
tension of time, and the plaintiff's willingness to consent ; and then 
déclares that Bartlett — 

"wlU proceed with his sald contract to design, aiodel and sculpture, to the 
best of his art and skill, the equestrian statue of Major General George B. 
McClellan and complète the same in bronze, seit In place as a part of the Mon- 
umental Mémorial erected in West Fairmount Park, Philadelphia, under the 
provisions of the will of the late Kichard Smith, on or before July 1, 1903." 

The remaining clause of the agreement ratifies and confirms the 
original agreement, except as thus mddified. The défendant com- 
pany agreed to the extension, but stipulated that no suit by reason 
of any default should be brought against either Bartlett or itself after 
January 1, 1904. Whether any further effort was made by Bartlett to 
complète the statue was not distinctly proved, but it did appear with- 
out dispute that the work has not been done. The statue was not de- 
livered, probably has never been finished, and accordingly on July 6, 
1903, the. plaintiff notified Bartlett and the défendant company that 
the extended time limit had also expired without resuit, and that the 
company would be looked to for the payment of "the sum of $7,000, 
with interest, in accordance with the provisions of the two bonds above 
referred to." The présent action, which was begun before January 
1, 1904, is upon the bonds in question, and claims to recover the two 
installments of $3,500 each, with interest from the date of suit. Bart- 
lett was not served with process, and the trial proceeded against the 
surety company alone. The company offered no évidence, and the 
court directed a verdict for the plaintiff, subject to the following two 
points presented by the defendiant : 

"(1) Under ail the évidence your verdict should be for the défendant. 
"(2) Under ail the évidence your verdict cannot be for the amount of the 
bonds, but only for nommai damages." 

As it seems to me, the question for décision is comparatively simple. 
Of course, the bonds in suit, although in part they are absolute obli- 
gations to pay money, are so modified by the accompanying conditions 
that the plaintiff can only recover for sUch damage as may appear to 
hâve followed Bartlett's breach of contract. But I am unable to ap- 
preciate the force of the argument that no damage at ail has been done, 
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or, at the most, only nominal damage, and that the plaintiff has failed 
to prove this essential branch of its case. The plaintiff has certainly 
parted with $7,000 in reliance upon the fulfillment of the contract. 
Bartlctt received the money, and failed to complète the work that he 
engaged to perform. If, therefore, the contention that is now urgedi 
upon the court must be upheld, the plaintiff has paid $7,000, and has 
received nothing in return. In my opinion there is only one ground 
upon which this argument can possibly stand, namely, that the cove- 
nants of the agreement are independent — so unrelated to each other 
that the court should regard them as separate undertakings. Upon 
this view there would be a separate and independent covenant to make 
a sketch model, for which the plaintiff must irrevocably pay $3,500, 
whatever might happen to the contract afterwards ; and a separate and 
independent covenant to complète and set in place a staff model, for 
which the plaintiff must irrevocably pay a second sum of $3,500, and 
so on, with the other three covenants to pay installments of the price. 
It is conceivable that such an agreement might be made, but positive 
language would be needed to bring about so unusual a resuit ; and it 
is hardly to be doubted, I think, that no such construction can be put 
upon the contract under considération. Even if its meaning were 
ambiguous, the modem view taken by the courts would lean towardi 
construing it to be entire rather than divisible. The subject is re- 
ferred to in Wald's Pollock on Contracts (3d Ed. by Williston) p. 371 : 

"In the earlier décisions the courts Incllned to treat the several tertus of a 
contract, unless expressed to be dépendent on the other party's performance, 
as separate and independent promises, paying little regard to the effect which 
default in some or one of them might produce in defeating the purpose of the 
contract as a whole. At this day the tendency is the other way. The court 
looks to the purpose and effect of the contract as a whole as a guide to the 
probable intention of the parties, and the presumptlon, if any there be, is that 
breach or default in any materlal term of a contract between men of business 
amounts to default In the whole." 

A similar thought is expressed on page 335 : 

"If, however, there be any presumptlon elther way In the modem view of 
such cases, It Is that in mercantile contracts at any rate ail express terms are 
materlal. Merchants are not In the habit of placlng upon their contracts stip- 
ulations to which they do not attach some value and importance. Bowes v. 
Shand (1877) 2 App. Cases, 463. In a case not mercantile (Wilkinson v. Qem- 
ents [18721 L. R. 8 Chan. 110) Lord Justice Mellish said: 'I quite agrée that 
as a gênerai rule ail agreements must be consldered as entire. Generally 
speàklng, the considération for the performance of the whole and each part 
of an agreement by one party to It Is the performance of the whole of it by 
the other, and if the court Is not In a position to compel the plalntifE, who 
cornes for spécifie performance, to perform the whole of It on his part, the 
court wlll not compel the défendant to perform hls part or any part of the 
agreement As a gênerai rule, therefore, an agreement Is entire.' " 

And in 7 Amer. & Eng. Enc. of Law (2d Ed.) p. 95, par. 4, it is 
said : 

"A contract is entire when by Its terms, nature, and purposes it contem- 
plâtes and intends that each and ail of its parts, materlal provisions, and the 
considération are common each to the other and interdependent. A divisible 
contract is one In its nature and purposes susceptible of division and appor- 
tlonment, having two or more parts in respect to matters and things contem- 
plated and embraced by it, not necessarily dépendent upon each other, nor Is 



It iilteîîaëa'by thé parties that they shall be. The question dépends largely 
upon thë int€Hit!Gn df tbe 'parties as determined from the language of the con- 
tract and thè stibject-matter.'if 

In a récent treatise on the law of coritracts (3 Page on Contracts 
[1905] § 1484),' Ijie author states the rule derived from the case to 
be as follows: , 

"In determlnlng:' wheth^t a. eontraet Is entire or severable, the Intention of 
the parties is pafamounf, and, if this Intention is clearly expressed, no ques- 
,tlon ean arise as to \vhïeh çlass of contract it is. Thls intention is, however, 
'oftèii not clearly expre?sed; as tbe parties haVe generally no clear Idea whetb- 
«r the contract is entire or seVerablé, and no deflnite idea of the légal consé- 
quences which would follow from its being In either class. The Intention of 
the parties mùst therefore be deduced from the language usçd by the applica- 
tion of the ordihary rules of construction." 

See, also, Loud v. Land Ce, 153 U. S. 564, 14 Sup. Ct. 938, 38 L. 
Ed. 832, and State v, Davis, 53 N. J. Law, 147, 20 Atl. 1080. 

But in the very nature of the sùbject-matter the intention hère can- 
not be in doubt. The plaintiff contracted for a single and indivisible 
thing, namely;, a complète statue ; and a sketch model or a staff model 
was of no value whatever except as a step toward the end in view. 
Taken by itself,neither model would be worth anything to the plain- 
tiff. The priée to be paid was a lump sum, and was certainly intended 
to be àpplied upon, the purchase of a finished work, and not to be em- 
ployed in the impossible effort to buy froin time to time fractional 
parts of what was incapable of division. The statue was to be an ar- 
tistic performance. It was to be designedi, modeled, and sculptured 
by the artist himself. Into it must of necessity enter the skill and 
talent, pérhaps the genius, of the sculptor, and whatever else may 
comprise his personal équation; and it is not feasible to deliver such 
a product by installments. It is true that the price might be made 
payable not in one sum at the end of the work, but in specified portions 
from time to time. Such a method of payment would be likely to suit 
the convenience pr the needs of the artist, and it wouldl be natural to 
fix upon the successive steps towàrds the completion of the statue as 
the times when successive advances should be made upon the price. 
But the choice of such steps was plainly arbitrary. The first day of 
certain months might hâve been selected with quite as much propriety ; 
and, if particular days had been selected, their choice would hâve had 
/just as mudi, or as little, bearing on the construction of the contract 
as the choice of the succéBsive steps toward the end df the work. 

In briéf,' the plaintiff bargained for an artistic production — for a 
statue, which was in itselï as indivisible as a painting or an engraving. 
Th price was, a unit, although it was to be,paid by installments. Two 
of thèse installments were paid, but the statue has never been com- 
pleted. " Utidef siich circumstances, to say that the plaintiff has sui- 
feredno Ipss, although it,has had no, gain from the contract, but has 
paid $7,000 ta the defaulting artist, is'totake a position that I db 
not think can; be successfuUy maintained. 

If authority iS' needed to support the verdict, it may be found in 
Jihës'v.'rècott, 59 Pa, 178, 98 Ami Dec. 828, and Union Trust Co. v. 
Citîzens'Ti-ust Ce*., 185 Pa. '21*?,' 39 2«ai. 886. 'In Jàiiës'v. Scott it 
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appeared that Janes had guaranteed that Burke would furnish certain 
machinery and dig an oil well for Scott. It was shown that Scott 
had paid Burke $1,370 as the work went on (in addition to a sum not 
now important), and that Burke had abandoned the contract before 
completion. Janes asked for an instruction that no more than nominal 
damages could be recovered, but the trial judge refused the point, 
and instructed the jury that the contract was entire, and that Burke's 
right to be paid depended upon his completing the work. It follows 
from this that previous payments were contingent advances, which 
could be reclaimed if the contract was not finished. The vexdict was 
for $1,527.55 (apparently $1,370 with interest), andi the Suprême Court 
held that Scott was entitled to recover this sum against the guarantor, 
saying : 

"The loss of the plalntlffs was at the very least what they had paid (to 
Burke), and this the court held the plalntlffs might recover. There was no 
error In this." 

In Union Trust Co. v. Citizens' Trust Ce, the évidence was that the 
plaintifï had advanced to Klein (who was a builder) two bonds of 
$1,000 each, upon which Klein was to raise money to build two houses 
for the plaintifï. The défendant company guaranteed the completion 
of the houses, and agreed to save the plaintifï harmiess against loss 
or damage not exceeding $2,000. Klein pledged the bonds for other 
purposes, dug one or both of the cellars, and then abandoned the opéra- 
tion. The Suprême Court sustained a direction to find for the plain- 
tifï, saying (page 222 of 185 Pa., page 886 of 39 Atl.): 

"But the covenant on which the plaintlff rests thls action is that in which 
the défendant undertakes to be liahle to the extent of $2.000 for the perform- 
ance of the building contract by Klein. The breach alleged is the total fail- 
ure on his part to build at ail. The damages clnimed are the $2.000 paid in 
advance for which the plaintlff bas received nothlng. The learned judge of 
the court below held correetly that as the case stood at the close of the évi- 
dence the plalntiff was entitled to recover. * • * The plaintiff is entitled 
to bave Its bonds retumed to it, or, if that cannot be done, to be reimbursed 
for Its loss." 

I see no essential diflference between thèse décisions and the présent 
case. 

The motion for a new trial is refused. The motion for judgment 
notwithstanding the verdict is also refused, and to this refusai an ex- 
ception is sealed. 



THE WM. J. QUILLAN. 
(District Court, S. D. New Tork. January 20, 1910.) 

(Syllalus ty the Judge.) 

Sbopping (§ 193*) — Genekal Avebage. 

Loss by fire In a vessel arising from garbage tankage shlpped at Bar- 
ren Island, New York. Held, that the goods were dangerous aud though 
It did not expUcItly appear how the fire arose, it should be attributed to 

*For other cases see same topic & % numbbb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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the tankage and the UDderwriter of the shipper was not entltled to re- 
cover a gênerai average contribution from the vessel. 

[Ed. Note. — Por other cases, see Shlpping, Cent. Dig. | 609; Dec. DIg. 
! 193.» 

General average, see notes to Pacific Mail S. S. Co. y. New York, H. & 
R. Min. Co., 20 0. C. A. 857 ; The Santa Ana, 84 C. C. A. 316.] 

Action by the Atlantic Mutual Insurance Company against the 
schooner Wm. J. Quillan. L,ibel dismissed. 
See, also, 168 Féd. 407. 

Carter, Ledyard & Milburn, for libellant. 
Horace L. Cheyney, for claimant. 

ADAMS, District Judge. The libel allèges that on or about the 13th 
of January, 1906, the schooner Wm. J. Quillan sailed from Barren 
Island for Savannah, having on board a cargo of garbage tankage in 
bags, the property of Heller, Hirsh & Company, the shippers thereof,. 
who were insured with the libellant in the sum of $6,685, which was 
the fair and reasonable value thereof; that while the schooner wa& 
proceeding on her voyage, on or about January 14, 1906, it was dis- 
covered that some of the bags of the cargo were on fire and the vessel 
bore away for Norfolk, Virginia, and arrived at Portsmouth, Virginia, 
on or prior to January 15th; that prior to the arrivai of the schooner 
at Portsmouth and for the purpose of extinguishing the fire and saving 
the cargo, vessel and freight, water was introduced into the hold of the 
vessel under the orders and direction of the master, so that eventually 
the entire cargo and the bags were flooded with water by which means 
the fire. was extinguished and the vessel saved ; that of the cargo only 
954 bags were damaged by fire and ail the residue, the contents of 
13,561 bags and the bags containing the same were not on fire and 
were damaged only by water used in extinguishing the fire; that the 
cargo was in such condition that it could not be carried to its destina- 
tion and was sold at Portsmouth; that the libellant thereafter paid 
to Heller, Hirsh & Company $6,331.01, the insured value thereof, after 
deducting therefrom the net proceeds received by Heller, Hirsh & 
Company from the sale thereof; that the sound value of the 13,561 
bags and their contents damaged only by water was $6,157.07 and the 
net proceeds of the sale did not exceed $443, and the amount of the 
value sacrificed exceeded $5,714.07. The libel further allèges that by 
reason of the premises a case for contribution in gênerai average arose,. 
and the obligation rested upon the Quillan to cause a gênerai average 
statement to be prepared and to furnish to the adjusters employed to 
make such adjustment ail information within the possession of the 
master, oificers and owners of the schooner necessary for a true and 
correct adjustment of the contribution payable on account of the value 
of the cargo sacrificed; that Heller, Hirsh & Company and the libel- 
lant hâve been ready and ofïered to furnish ail information in the pos- 
session of either of them requisite for a full and complète statement irt 
feneral kverage and furnished such information to Cunningham, Coale 
; Company of Baltimore, Maryland, adjusters heretofore designated 

*For other cases see same topic & S nvmbeb In Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexai. 



XHE WM. J. QUILLAS. 20» 

by the said schooner as the adjusters to prépare such statement, but 
the schooner, her officers and owners hâve failed to furnish the req- 
uisite information to enable the adjusters to prépare such a statement; 
that the Ubellant is unable to state the exact amount it is entitled ta 
receive but allèges that it is entitled to receive the amount payable 
by the schooner on account of the value of the cargo sacrificed, up- 
wards of $4,750, with interest thereon from January 15, 1906, it there- 
fore prays that process issue against the schooner and that a gênerai 
average statement be prepared under the direction of the court and 
the schooner be condemned to pay the amount due to the libellant. 

The answer admitted, in substance, the allégations of the libel except 
that it denied the quantities stated, averring that about 60 per cent, 
of the bags were on fire or damaged thereby. It denied that a case for 
contribution in gênerai average arose because the fire was due to the 
inhérent vice or quality of the tankage, raising the question whether 
a spontaneous combustion arising from such cause made resort to 
gênerai average proper. 

The answer also alleged: 

"7. In further answer to the allégations of the sald libel, the claimant 
avers that the said schooner had but one hold and that the sald 14,515 bags 
of tankage constituted a full and complète cargo for said vessel ; and that 
the said vessel durlng said voyage and at the time of said fire had no cargo 
on board except said 14,515 bags of tankage. 

8. The claimant further avers that the said flre arose out of the spontane- 
ous combustion of said tankage due to the Inhérent vice or quality thereof. 
The claimant avers that by reason thereof no case for contribution in gênerai 
average arose as alleged in the said libel, and dénies that the libellant is en- 
titled to receive any contribution from the sald vessel or from the owners 
thereof In gênerai average on account of the damage to the said cargo or any 
part thereof arising from the introduction of vrater into the hold of said 
schooner for the purpose of extinguishing the sald fire. 

9. In further answer to said libel, the claimant avers that the said schooner 
was considerably damaged by the said flre and by the measures resorted to 
by the flremen for the purpose of extinguishing the said fire, as a resuit 
whereof the said schooner and the owners thereof sustained damage in the 
sum of $4,888.61, as follows: 

Repairs to sald schooner $1355.86 

88 days demurrage at $57.60 per day 2188.80 

Varlous expenses in attempting to extingulsh said fire, pumping 
water out of the vessel, towages, etc 1343.95 

4888.61 
The claimant of said schooner hereby clalms the beneflt of sald sum of 
$4888.61, as a set-off against any liability on the part of sald schooner or the 
owners thereof under the allégations of said libel. If any such liability exista 
which the claimant dénies." 

The libellant excepted to the answer and it was decided that upon 
the pleadings the libellant was entitled to succeed (see The Wm. J. 
Quillan, 168 Fed. 407), but in the decree the schooner was allowed 
time for an amended answer, and the f ollowing was filed : 

"The claimant. In pursuance of leave glven In Interlocutory order entered 
16th February, 1909, hereby amends hls answer In the above cause by adding 
the f ollowing paragraph thereto, after paragraph 9: 

10. The claimant avers upon information and bellef that said cargo of 
tankage at the time it was loaded upon said Schooner at Barren Island, was 
not in fit and proper condition for shipment through the neglect and fault of 

175 F.— U 
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the shlppers thereof in falllng to hâve It properly cured and drled ont, ail of 
which was unknown to the claimant, and that the flre in sald cargo was 
caused by the spontâneous combustion thereof due to its condition as afore- 
said." 

Thereafter testimony was taken by both sides under the amendment 
and the argument of the claimant now is, as appears from the brief, 
after describing the proceedings hereinbefore set forth: 

"Subsequently the claimant amended hls answer and alleged that the cargo 
of tankage, at the time it was loaded on board the schooner at Barren Island, 
was not in fit and proper condition for shlpment, through the neglect and 
fault of the shippers thereof in failing to hâve it properly cured and dried 
out, ail of which was unknown to the claimant, and that the fire in the cargo 
was caused by spontâneous combustion due to its condition as aforesald." 

It appears that garbage tankage is the product of ordinary city gar- 
bage, which is taken to Barren Island in scows and thrown into large 
vats where it is cooked under steam pressure so as to liberate or ex- 
tract the grease, which in connection with the moisture, is pressed out 
of the tankage; then it is sent automatically on belts through drying 
machines into a warehouse where it is spread out to cool, and after it 
is cooled it is automatically sacked and put into a warehouse for the 
purpose of shipment. The resuit is the production of a dry powdery 
material. 

If the tankage is properly prepared and manufactured, there is no 
danger of internai fire during any voyage it may be taken upon. Con- 
tact of the tankage with water in connection with lack of ventilation 
may cause a fire. But in this case the schooner was but two years old 
and was tight. The weather was clear when the cargo was loaded and 
the hatches put on. . She encountered no severe weather on the voyage 
and it dôes not seem that any water could hâve gone from the outside 
into the hold. Soundings were regularly taken but no water found. 
The cargo was properly dunnaged. The fire was not in the bottom 
next to the dunnage but several feet above it and several feet from the 
hatches. 

It has been said that the mate of the vessel was seen smoking a pipe 
during the time it was being loaded but it does not appear in what por- 
tion of thç hold the mate was at the time nor were there any facts 
stated which would connect him with the fire. The mate denied that 
he was smoking there during the loading and there is no such pré- 
pondérance of aie testimony as would show that smoking on his part 
was the cause of the trouble. 

The fire could be accounted for : (1) by an excessive quantity of 
oil or grease being left in the garbage during the process of manu- 
facture, (2) by a failure to properly dry out the tankage after it had 
gone through the pressing process or the failure to extract the moist- 
ure from it, and (3) by the loading of the cargo upon the vessel too 
soon after it came out of the kilns and before it had thoroughly cooled. 

The adoption of any of thèse théories would dépend more or less 
upon conjecture, but it is évident that there was some defect in the 
goods which caused the fire. 

Section 4282, p. 827, Rev. St. (U. S. Comp. St. 1901, p. 2943), has 
been referred to by the claimant. It provides: 
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"Sec. 4282. No owner of any vessel shall be liable to answer for or make 
good to any person any loss or damage whjch may. happe» to any merchah- 
dlse whatsoever, whlch shall be shipped, taken ta, or put on board any such 
vessel, by rèason or by means of any flre happening to or ott'bdàrd the vessel, 
unless such flre Is caused by the design or neglect of such owner." 

. It has, however, been explicitly held that this statutewas designed to 
relieve the harshness of the common law with respect to ship owners' 
liability but does net exempt them from liability to contribute toward 
gênerai average. The Roanoke, 59 Fed. 161, 8 C. C. A. 67, citéd in 
Ralli V. Troop, 157 U. S. 386, 413, 15 Sup. Ct. 657, 39 L. Ed. 742. 

The claimant cites the case of Pierce v. Winsor, 19 Fed. Cas. 646, 
where a vessel was put up as a gênerai ship and among other cargo 
placed aboard was mastic, an article new in commerce but as it proved, 
dangerous to other cargo. The dangerous quality was, however, un- 
known either to the shippers or the vessel owners and no fault could 
be imputed to either. It was held that thé damage and expenses oc- 
casioned by the peculiar character of the article must be borne by the 
shipper, the charterer, upon the ground that there is always an implied 
contract on the part of the shipper that the goods shipped shall not be 
of a character dangerous to the ship and the residue of the cargo and 
the want of knowledge would not release the shipper from respbnsi- 
bility to the owner. Apart from the présent one being a gênerai 
average case, this authority would seem to be conclusive in favor of 
the vessel. How then is the matter affected by the fact that this is a 
case of gênerai average, because the tankage seems to hâve been the 
cause of the fire. Although it was not shown how it originated, it 
appears to be reasonably sure that the fire arose from the nature of the 
goods. No cause for the fire is shown but the tankage took fire in a 
part of the cargo not subject to ordinary accidents, that is, nothing 
extraneous could reach it. 

I find nothing in the law of gênerai average which would take this 
case out of the principles expressed in Pierce v. Winsor (and see Brass 
V. Maitland, 6 EHis & Blackburn, 470) and it is not now clear to me 
that the Greenshields Case, depended upon for the décision in The 
Wm. J. Quillan, supra, should govern hère. That covered coal, which 
the ship owner knew was liable to spontaneous combustion, while the 
tankage hère was a manufactured product, which was dangerous if 
proper care was not taken in the production, but of that the véssel's 
représentatives knew nothing. The testimony shows that the latter 
can be made so as to be perfectly saf e but it was not so made hère and 
no doubt caused the fire, though how has not been made to appear. 
It would be inéquitable to permit the libellant to recover from the ves- 
sel damages which resulted from its own fault in shipping a dangerous 
article. 

The libel is dismissed. 
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WHELAN V. ENTERPRISE TBANSP. 00. 

(Circuit Court, D. Massachusetts. December 28, 1909.) 

No. 405. 

COBPOBATIONS (f 566*) — Insolvknct and Receiverb — Teanspobtatiow Com- 

PANIES— PrIORITIES OF CLÂIMS. 

In the distribution of tlie assets of an Insolvent steamshlp company, 
elalms of Connecting transportatlon companles for traffic balances due 
from défendant on account of joint freights collected by It are not entltled 
to prlority of payment over elalms of other unsecured creditors, In the 
absence of any agreement ereatlng a trust relation between the parties, 
but such clalmants are entltled to freights collected on their behalf by 
the recelver after hls appointaient. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 566.*] 

In Equity. Suit by John P. Whelan against the Enterprise Trans- 
portation Company. On exceptions to master's report. Modified and 
confirmed. 

See, also, 164 Fed. 95. 

Albion L. Millan, Morse & Friedman, and Brandeîs, Dunbar & Nut- 
ter, for complainant. 

Dickinson & Dickinson, Samuel Williston, Hill, Barlow & Homans, 
James H. Vahey, and Vahey, Innis & Mansfield, for défendant. 

Curtis, Mallet-Prevost & Coït (Alfred H. Strickland, of counsel), for 
intervening petitioner Clyde S. S. Co. 

LOWELL, Circuit Judge. The Clyde Steamship Company and the 
Dominion Steamship Company, intervening petitioners, hâve filed ex- 
ceptions to the master's report, which denied priority to their claims. 
The Enterprise Transportation Company, the insolvent respondent, 
owed thèse petitioners traffic balances, having collected from consign- 
ées the ;'reight due partly to itself and partly to the petitioners. The 
Enterprise Transportation Company delivered the goods and after- 
wards collected the freight. For those traffic balances the petitioners 
seek priority over the other unsecured creditors. The petitioners' con- 
tention rests upon two grounds : (1) That the respondent held the 
petitioners' shareof the freight collected as a trust fund of which the 
petitioners were beneficiaries ; (2) that a line of cases, most of them 
decided in the fédéral courts, of which Fosdlck v. Schall, 99 U. S. 
235, 25 L. Ed. 339, is deemed the prototype, hâve allowed priority to 
debts like the petitioners' in the distribution of insolvent estâtes made 
by receivers. 

1. In the case at bar I can find no sufficient évidence of a trust re- 
lation existing between the petitioners and the respondent. The master 
has found that it did not exist, and that, upon the évidence, the peti- 
tioners accepted the respondent as their debtor, and not as their 
trustée. In this finding I concur as a finding of fact. 

2. The gênerai rule of the distribution of an insolvent estate, so far 
as it is unincumbered, divides it ratably among the creditors. The 
créditer who has suspected his debtor's solvency, and so has kept his 
claim small, ordinarily gets the same percentage of payment as does 
the most credulous creditor, who has permitted his claim to become 

*For othar cain ■•• uun* toplc £ | nvmbsb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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very large. The insolvent may hâve încidentally used the money of 
the latter to reduce the claim of the former; but, apart from préfér- 
ences or fraud, this fact usually gives the latter no priority. Cases of 
especial hardship, however, hâve led some courts of authority to order 
the payment of certain unsecured claims out of the fund which would 
otherwise hâve been applied to the payment of mortgage creditors. 
In considering the matter, this court need not look much beyond the 
cases decided in the Suprême Court, as thèse hâve been numerous, and 
as in Gregg v. Metrcrolltan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 
49 L. Ed. 717, the Suprême Court disapproved the décisions of sev- 
eral courts of appeals. Even the Court of Appeals for this Circuit 
was said by the Suprême Court to hâve made in New England R. R. 
Co. V. Carnegie Steel Co., 75 Fed. 54, 58, 21 C. C. A. 219, "an evi- 
dently unwilling application" of an erroneous impression. 

An examination of the cases in the Suprême Court from Fosdick 
V. Schall to Gregg v. Metropolitan Trust Co. shows that in them the 
question always arose between certain gênerai creditors and the mort- 
gagee. Wallace v. Loomis, 97 U. S. 146, 162, 24 L. Ed. 895; Haie 
v. Frost, 99 U. S. 389, 25 L. Ed. 419 ; Miltenberger v. Logansport 
R. R., 106 U. S. 286, 308, 1 Sup. Ct. 140, 27 I^. Ed. 117 ; Union Trust 
Co. V. Souther, 107 U. S. 591, 2 Sup. Ct. 295, 27 L. Ed. 488 ; Teal 
V. Walker, 111 U. S. 242, 591, 4 Sup. Ct. 420, 23 L. Ed. 415 ; Burn- 
ham V. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596; Penn 
V. Calhoun, 121 U. S. 251, 7 Sup. Ct. 906, 30 L. Ed. 915; Sage v. 
Memphis R. R., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694; Union 
Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 
■825; Wood v. Guarantee Co., 128 U. S. 416, 9 Sup. Ct. 131, 32 L. 
Ed. 472; Kneeland v. American Loan & Trust Co., 136 U. S. 89, 96, 
10 Sup. Ct. 9'^, 34 L. Ed. 379 ; Morgan's Co. v. Texas R. R., 137 
U. S. 171, 196, 11 Sup. Ct. 61, 34 L. Ed. 625 ; Thomas v. Western 
Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663 ; Lackawanna Co. 
V. Farmers' Co., 176 U. S. 298, 20 Sup. Ct. 363, 40 L. Ed. 475. In 
Virginia Coal Co. v. Central R. R., 170 U. S. 355, 365, 18 Sup. Ct. 
657, 661, 42 L. Ed. 1068, it was said: 

"Indebtedness, as between the party furnlshlng the materials ana supplies 
and the holders of honds secured by a mortgage upon the property, is a charge 
In equity on the continuing income." 

And on page 368, of 170 U. S., on page 662 of 18 Sup. Ct. (42 L. 
Ed. 1068) : 

"A superlor equlty arose in favor of the materlalman as agalnst the mort- 
gage bords in the income arising both before and after the appointment of a 
receiver." 

While the facts in this case were unlike those in the case at bar, the 
quotations are made to show that payment for supplies was ordered 
upon the ground of an equity existing as against a mortgagee and not 
upon the ground of an abstract priority among gênerai creditors. 
Again, in Southern R. R. v. Carnegie Steel Co., 176 U. S. 257, 285, 
20 Sup. Ct. 347, 358, 44 L. Ed. 458, the Suprême Court said that a 
railroad mortgagee— 
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"impllèdly agrées that the currént debts of a rallroad company contracted In 
t3ie ordlnary course of its business shall be paid eut of current receipts before 
he bas any clalm upon such income." 

Andalso: ; . 

"That ,Tvben current earnlngs are used for the beneflt of mortgage credltors 
before current expenses are pald, the mortgage security Is chargeable in eq- 
uity with the restoration of any funds thus improperly dlverted from their 
primary use." 

Thrpughout this case also, while in other respects it difïered from 
the case at bar, the court clearly pointed out that the right of priority 
existing in the unsecured créditer arose from an équitable charge as 
against the mortgage creditors, and not upon his rank among credit- 
ors unsecured. In any casé where a gênerai créditer prevailed against 
a mortgagee, the former was held to hâve. an équitable claim to prior- 
ity as against the latter in the distribution of some fund which would 
otherwise hâve been disbursed for the latter's benefit. A debt for 
traffic balances might thus be considered payable from operating ex- 
penses in préférence to mortgage bonds ; but it hàs not been held 
that a debt. for traffic balances is thus payable in préférence to debts 
for fuel, wages, and other supplies, debts which are ordinarily paid 
from the current receipts of a railroad. No doubt it appears strange 
that a claim which is superior to a mortgage bond is yet but equal in 
rank to an ordinary debt. The anomaly arises from the fact that 
the priority of any claim as against a mortgage rests upon a duty of 
the mortgagee to contribute to the payment of the claim, not upon its 
priority in the gênerai distribution of the estate. This distinction is 
well illustrated in the case at bar. The petitioners hère do not seek to 
postpone the payment of the mortgage debt to their claim. As credit- 
ors for operating expenses they seek payment before other unsecured 
creditors. But an examination of the papers in the case shows that 
many of the other creditors whose payment the interveners seek to 
postpone are likewise creditors for operating expenses. There was 
no question of receivers' certificates issued to pay debts which the re- 
ceiver was authorized by the court to incur. Union Trust Co. v. Il- 
linois Midland R. R. Co., 117 _U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 
963. There was hère no provision in the order appointing the receiver 
which gave préférence to the payment of any debt. In the absence 
of such a provision, the Suprême Court has never, sô far as this court 
has found, decreed priority among claims in gênerai to any claim 
against the insolvent, except perhaps one for wages recently earned, 
an exception which is admitted, so far as it is admitted, for peculiar 
reasons. The case at bar has thus far been treated as if the rules of 
priority which prevail in the distribution of the property of a railroad, 
when administered by a receiver, apply to the case at bar, where the 
respondent is not a railroad but a steamship company. The court does 
not find it necessary to décide this point, which the Suprême Court 
left open in Wood v. Guarantee Co., 128 U. S. 416, 9 Sup. Ct. 131, 
33L. Ed. 473. . , , 

A part of the claim of one of the petitioners is based upon a traffic 
balance arising from the collection of freight, not by the respondent. 
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but by the receiver. Some money due the respondent at the time of 
the receiver's appointment was taken in garnishment proceedings, and 
so did not corne into the receiver's hands ; this is beyond the peti- 
tioner's claim. As to the rest, the master has found that the traffic 
balance became a debt due f rom the respondent to the petitioner before 
collection, and so the petitioner is entitled only to ratable payment. 
But the respondent hardly intended to make itself liable for thèse 
balances before actually collecting the freight. 

So far, therefore, as the receiver has in his hands money collected 
by himself for joint freight, I hold that the petitioner is entitled to re- 
cover its share of the money. In other respects, the master's reoort 
is confirmed. 
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THE ORINOCO. 

(District Court, S. D. New York. Deeember 17, 1909.) 

1. AdMIEALTT (i 5*) JUEISDICTION OF COTJETS— SulT AGAINST FOEEIGN VkS- 

SELS. 

A court of admlralty of the United States Is not required to décline ju- 
risdlctlon of a suit brouglit against forelgu vessels, seized within Its juris- 
diction, belonging to différent nations, for an injury whieh took place on 
tBe high seas, in the absence of any treaty provision affecting the case. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. § 77 ; Dec. Dig. 
§5.»] 

2. Admieamt (§ 4*) — JuEiSDicTioN op CouETS— Place of Collision— "High 

Seas." 

A collision which occurred off a foreign port, although within a marine 
league of the coast, was nevertheless on the "high seas" for the purposes 
of jurlsdictlon of a suit arising therefrom. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. §§ 38-68; Dec. 
Dig. § 4.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3287-3289.] 

3. JuDOMENT (§ 832*) — Questions Concluded— Decree of Foeeign Couet of 

Admibalty. 

A decree of an English court of admlralty, determlning the fault for a 
collision between the two vessels Involved, is concluslve of such question 
as between such vessels in a subséquent suit against both in a court of ad- 
mlralty of the United States to recover damages sustained by llbelant in 
such collision. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1523-1525; 
Dec. Dig. § 832.*] 

4. Admiealty (§ 60*) — Jueisdiction— Allégations of Pleading. 

A libel which allèges that llbelant sustained an injury, causing pain 
and suffering, in a collision between respondent vessels on the high seas, 
through their fault or the fault of one of them, States a cause of action 
cognizable in any court of admiralty jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. |§ 482-487; Dec. 
Dig. § 60.* 

Admiralty jurisdiction of actions for torts, see note to Campbell v. H. 
Hackfeld & Co., 62 C. C. A. 279.] 

•For other casea see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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In Admiralty. Suit by Mary Steurer against the steamships Kaiser 
Wilhelm der Grosse and Orinoco. Decree for libelant against the 
Kaiser Wilhelm der Grosse, and of dismissal as to the Orinoco. 

Cushman & Dewell, for libelant. 

Mr. Kirlin, for the Orinoco. 

Mr. Thacher, for the Kaiser Wilhelm der Grosse. 

HOUGH, District Judge. On November 21, 1906, a collision oc- 
curred between the two steamships above named, ofï the harbor of 
Cherbourg, France, but within a marine league of the French coast. 
On board the Kaiser Wilhelm libelant was a passenger, and sustained 
Personal injuries by reason of collision. The Kaiser Wilhelm is a 
German vessel, the Orinoco British, and libelant, although a résident 
of the United States at the time of fîling libel, is a subject of the em- 
peror of Austria. Shortly after the collision actions were promoted 
between the owners of the two steamships in the Admiralty Division 
of the English High Court of Justice. 

The above facts having been conceded, the libelant offered in évi- 
dence (under stipulation) the testimony taken in the English Admiralty 
Court, and the owners of the Orinoco ofïered on their part the plead- 
ings and judgments in the causes referred to, from which it appears 
that the Admiralty Division decided that the Kaiser Wilhelm was 
solely responsible for the collision aforesaid, which décision was af- 
firmed on appeal prior to the institution of this suit. 

Thereupon the claimant of the Kaiser moves, inasmuch as neither 
vessel is a vessel of the United States, while the libelant is an alien 
and the place of disaster within the territorial limits of the Republic 
of France, that this court décline jurisdiction. This motion the other 
parties oppose. 

The claimant of the Orinoco moves that, if the court be of opinion 
that enough is shown in the évidence to warrant a decree for the li- 
belant against either steamer, such decree pass against the Kaiser Wil- 
helm alone, because responsibility to this libelant must rest upon the 
same facts which enabled the British courts to hold the Kaiser Wil- 
helm solely responsible for the collision and its conséquences, and that 
therefore, as between the two steamships, the matter of their respective 
responsibility to ail parties injured by said collision is res judicata. 

To this motion libelant makes no objection ; but it is opposed by the 
claimant of the Kaiser Wilhelm, which urges upon the court the pro- 
priety (if jurisdiction is assumed) of examining anew the testimony 
on which the English decrees are based. 

1. To décline jurisdiction of this cause would, I think, be a depar- 
ture from the long-established practice of ail admiralty tribunals in the 
United States. Almost thé sole purpose of declining jurisdiction is 
to avoid the transaction of unnecessary business. If there be an ad- 
ditional reason, it is to be foundi in treaty obligations, which do not 
affect this cause. Seizure (or its légal équivalent) of thèse vessels was 
efîected within the territorial jurisdiction of this court, and ail parties 
hâve appeared generally. 
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"Where the parties are not only foreign, but belong to différent nations, and 
the injury * * * talies place on tlie high seas, there seems to be no good 
reason why the party injured » • * sbould ever be denled justice in our 
courts." The Belgenland, 114 U. S. 368, 5 Sup. Ct. 866, 29 L. Ed. 152. 

Thèse remarks are entirely applicable to this case, and so are those 
of Deady, J., in Bernhard v. Creene, 3 Sawyer, 335, Fed. Cas. No. 
1,349, quoted with approval in The Belgenland, supra. 

But it may be said that this disaster did not occur, and therefore the 
cause of action did not accrue, on the high seas — this on account of 
the place of collision. It may be admitted, and is, I think, true (if the 
law of France be the same as ours, of which, however, there is no 
proof), that France may exercise territorial jurisdiction over waters 
within a marine league of her own coast. But that does not prevent 
such waters being also a portion of the high seas. On this subject 
my views are expressed in United States v. Newark Meadows Im- 
provement Co., 173 Fed. 436. 

The motion to décline jurisdiction is denied. 

3. It has been ôften said that in order to render a judgment res 
judicata it must not only be given by a court of compétent jurisdiction, 
but by a domestic court. Such, however, is the comity between ad- 
miralty courts of civilized countries that as early as 1808 it was de- 
clared in Croudson v. Léonard, 4 Cranch, 434, 2 L. Ed. 670, that: 

"It is a well-established rule in England that the judgment, sentence, or de- 
cree of a court of exclusive jurisdiction directly upon the point may be glven 
in évidence as concluslve betvreen the same parties upon the same matter com- 
ing Ineidentally in question In another court for a différent purpose. It is not 
only concluslve of the right which it establishes, but of the fact which It di- 
rectly décides. This rule, when applied to the sentences of courts of adml- 
ralty, whether foreign or domestic, produces the doctrine (aforesald) upon the 
ground that ail the world are parties In an admiralty cause. * * * A 
spirit of comity has înduced the courts of England to présume that foreign 
tribunals, whether of prize or municipal jurisdiction, will act falrly, and wiU 
décide according to the laws which ought to govern, and public convenience 
seems to require that a question which has once been fairly decided should not 
again be litigated between the same parties unless in a court of appellate ju- 
risdiction." 

That was a case of prize, but the rule so early established is much 
wider. For the application of the rule to the facts of this case, The 
City of Lincoln (D. C.) 35 Fed. 835, is an explicit authority. 

Judge Brown founded his application of the rule in part upon the 
analogy of equity and of the cases cited by him. Farquharson v. 
Seton, 5 Russ. 45, is exactly in point. 

In Bailey v. Sundberg (D. C.) 43 Fed. 81, the same learned judge 
said: 

"In a suit in rem before a court of compétent jurisdiction, fairly prosecuted, 
ail persons having an Interest in the subject-matter and their prlvies are 
■deemed parties, and are bound by the decree, both as respects the res Itself 
and the questions necessarily Involved In the adjudication." 

And that principle was fully recognized by Wallace, J., on appeal 
in 49 Fed., at page 586, 1 C. C. A. 387. 

In this as in ail admiralty causes promoted against more than one 
claimant or respondent, the libelant must make out a prima facie case 
of fault by the vessels sued. The L. P. Dayton, 130 U. S., at page 
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350, 7 Sup. Ct. 568, 30 L. Ed. 669. This has been donc by the intro- 
duction of the British record. That record shows that a decree should 
pass against one or both of sâid vessels, because libelant was injured 
by a collision in no way due to fault of hers, and evidently not due to 
inévitable accident. 

If any claimant thinks that no case has been made by the libelant 
against his vessel, he may rest without évidence; but the libelant 
(after making no more than a prima facie case) can, according to es- 
tablished admiralty practice, leave the parties défendant to litigate be- 
tween themselves as to uitimate liability. This Jibelant has foUowed 
that course, and her interest in their controversy is limited to costs. 

There is, therefore, in this cause a litigation between the two claim- 
ants, and in my opinion not only may this court follow the judgment 
of the English tribunals, but it must do so. For "the gênerai principle 
announced in numerous cases is that a right, question, or fact distinctly 
put in issue and directly determined by a court of compétent jurisdic- 
tion as a ground) of recovery cannot be disputed in a subséquent suit 
between the same parties or their privies." Southern Pacific R. R. 
V. United States, 168 U. S., at pag;e 48, 18 Sup. Ct. 27, 42 L. Ed. 355. 

It is not necessary that the parties should be the same, nor that the 
cause of action be the same ; it is enough if a fact directly in issue in 
this litigation has been solemnly decided by another court of compétent 
jurisdiction in an action between the parties to be afïected by the dé- 
cision of the same fact in this case. I^ clearly appears that in such 
an action between thèse two claimants the Kaiser Wilhelm was ad- 
judged solely at fault for the collision alleged in the pleadings herein, 
and that fact the Kaiser's claimant cannot now deny as against the 
Orinoco. 

It must be admitted that, the libelant not having been a party to the 
English actions, nor privy to either party therein, is not boUnd by those 
judgments. If this action had been promoted against either vessel 
alone, it would hâve been necessary to décide the case anew, and it 
may even be admitted (though not decided) that, if the libelant hère 
insisted upon a recovery against both vessels, she would be entitled to 
be heard. But such is not the case. She has shown enough to entitle 
her to some decree, and is now content to leave to claimants the ques- 
tion as to vvhat decree shall pass. 

The décrées given in eyidence by the Orinoco cannot, I think, be 
regarded as strictly res judicatse, in the sensé of being a bar to the 
action; but they are conclusive and nonrebuttable évidence of the 
fact of fault, and this is sufficient for our purposes. 

Further, therefore, than to hold that the libelant has made out a 
prima fàçié çaSe of fault, I do not find it necessary to consider the 
évidence submitted, and accordingly hold that this court is bound to 
follow (mutatis mutandis) the Enghsh decrees. 

3. It is perhaps essential to the jurisdiction hère assumed that li- 
belant's right or cause of action shall be communis juris. The libel 
sets forth the law of France, but no proof of that law has been offeredl. 
It also, howeyér, avers pain and sufïering caused by the fault of the 
steamships^ or.one of them, and ccjincludes with the usual jurisdictional 
assertion; This is a sufficient avermënt of a marine tort, and if such 
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tort be committed on the high seas it is communis juris among ail 
courts possessing admiralty and maritime jurisdiction. 
•A decree will pass against the Kaiser Wilhelm der Grosse, with costs. 
The libel as against the Orinoco will be dismissed, also with costs. 
There does not appear to be any necessity for a référence to ascertain 
damages. If counsel desires one, it may be moved for; if not, an ap- 
pointment may be made to consider the question of damages. 



HUBBR MFG. CO. v. H. CRAWFORD & SONS. 

(District Court, M. D. Pennsylvania. December 28, 1909.) 

No. 88, February Term, 1907. 

1. Saies (§ 280*)— Conteact—Waeeanty— Construction. 

Where a traction engine was furnished ou a warranty that It would 
haul a speeified load over certain roads, whlch were shown to the plaln- 
tfffl's agent, "or over like roads, when roads are in condition to give en- 
gine drivers a good foothold," vplth the further qualification that "sald 
roads" must be wide enough for the engine to pass over without crowding 
it Into drains or upon banks, the qualification of the warranty applled to 
ail roads over whlch the engine was to go whether seen by the agent or 
not. 

[Ed. Note.— For other cases, see Sales, Dec. Dlg. § 280.*] 

2. Sales (g 277*)— Contraci^Wakrantt— Construction. 

The Intention of the parties to a warranty in a contract of sale, as gath- 
ered from the Instrument, Is not to be departed from in favor of either 
party if capable of ascertaiument. 

[Ed. Note. — For othor cases, see Sales, Dec. Dlg. § 277.*] 

3. Sales (§ 168%*)— Traction Engine— Test— Continuance. 

Where a contract for the sale of a traction engine provided for a 10-day 
trial to décide whether it conformed to the warranty, and, after the flrst 
démonstration, défendants refused to take part in any further test, and 
declared that they would bave nothlng more to do with the engine and 
would not take it under any circumstances, plalntlffs were entitled to treat 
the contract as broken without further trial and omit any further test or 
démonstration. 

[Ed. Note. — For other cases, see Sales, Dec. Dlg. § 1681^.*] 

Action by the Huber Manufacturing Company against H. Craw- 
ford & Sons. On rule to show cause why new trial should not be 
granted. Denied. 

J. W. Stone and John G. Reading, for the rule. 
Rodney A. Mercur, opposed. 

ARCHBALD, District Judge. The bargain may not hâve been a 
good one from the standpoint of the défendants, and the plaintifïs' 
agent who effected the sale was, no doubt, much more familiar with 
the subject and had the advantage of going over a part of the road 
on which the engine was to do its hauling, but that there was any 
imposition practiced, or any such overreaching as tainted the agree- 
ment with fraud, is idle to argue. The parties dealt at arm's length. 
The défendants wanted an engine powerful enough to haul a certain 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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load, which the plaintiffa guaranteed that the one specified would do. 
This engine they furnished, and the jury hâve found that it fulfille^ 
the guaranty, subject to the qualifications expressed in the agreement 
that the road should be in proper condition as to surface and width, 
which was held by the court to apply to ail the roads over which the 
engine was to go, those which the plaintiffs' agent had seen, as well 
as those which he had not seen, and the controlling question is as to 
the correctness of this ruling. 

The plaintiffs' offer, which the défendants accepted, forming the 
contract, was to furnish: 

"One twenty-flve horse power spécial contractor's engine, as per spécifica- 
tions attached, complète with jaclieted boller, extra water tanli on rear plat- 
form, fuel box to hold flve hundred pounds of coal, for the sum of two thou- 
sand dollars cash, when the engine fulfils Its guaranty, which Is as follows: 

"Sald engine is to haul in, over the road froin the iron bridge to Canton^ 
Pa., as shown the wrlter [Mr. Rose, the plaintiffs' agent], or over libe roads, 
when roads are In condition to give engine drivers a good foothold without 
slipping, flfteen tons on three or four wagons. * * • Sald roads must be 
wide enough for sald engine to pass over without crowdlng it into drains or 
upon banks. Huber Manufacturlng Company further agrées to furnish oper- 
ator for ten days' actual worli, to run said engine, when, if said engine bas 
fulfiUed its guaranty, the amount named In this agreement shall be paid. This 
engine to be delivered on or before the twentieth day of April, 1906, aud tested 
wlthin thirty days. In case the engine fails to do the work, as set forth in 
this agreement, the said H. Crawford & Sons agrées to retum same to railroad 
station, and the Huber Manufacturlng Company agrées to refund ail freight 
charges." 

The engine was delivered, although not within the time specified, 
and was accepted after some demur, although not upon that ground; 
the objection made to it being that it was too wide and too heavy for 
the work required of it. Having been persuaded otherwise, for the 
time being, the défendants unloaded it, and the plaintiffs furnished a 
man to run it; and the démonstration provided for in the agreement 
was entered upon. It was designed to haul in logs from the place 
where the défendants were lumbering to Canton, Pa., where they had 
their mill; and it was accordingly taken out a certain distance, and, 
a load having been made up for i(, it was started on its inward jour- 
ney. It must be confessed that some of the results which followed 
were not altogether assuring. The engine was strong enough, but 
it was not adapted to the roads, and satisfactory progress was not 
made over them. Certain things about the engine also gave out, and 
had to be fixed, and at a sandy place in the road both engine and 
wagons got stalled, and had to be left out overnight. It was only 
after repeated trials on successive days that they finally reached their 
destination. And when the engine was driven through the alley lead- 
ing to the défendants' mill and lumber yard at Canton, it was so wide 
that it extended over on the stone sidewalk and crushed it, although 
the plaintiffs well knew that this was the only practical way to get in 
there, and represented that it would do so. In conséquence of the 
showing so made, the défendants refused to participate in any further 
test of it, which was therefore abandoned. The jury were instructed, 
on this part of the case, that as the défendants absolutely refused to 
take part, beyond what they had, in the practical démonstration pro- 
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vided for in the agreement, the plaintiffs were excused from going 
on with it; and that, if, from the test so far made or otherwise,_they 
(the jury) were satisfied that the engine was equal to the work which it 
was guaranteed to do, the plaintiffs were entitled to recover. This 
and the construction put on the guaranty are the things that are now 
complained of. 

I see no occasion to recall any ruling made at the trial. The express 
guaranty contained in the agreement excludes the implication of any- 
thing outside of that as to the fitness of the engine for the work for 
which it was designed, including its ability to go through the alley 
without getting over on the stone pavement. And the guaranty, 
which was given, being in terms predicated upon the roads being in a 
condition to give the engine drivei-s a good foothold, and being wide 
enough for the engine to pass without crowding it into the drains on 
the one side or the bank on the other, its ability to fulfil the guaranty 
was to be judged with thèse conditions existing. The contention of 
the défendants is that the provision with regard to the width of the 
roads was intended to apply to those which Mr. Rose, the plaintiffs' 
agent, did not see; there being a point where they divide, and Mr. 
Rose being taken over only one part of them. But there is no such 
limitation in the provision as it reads. And there was equal reason 
for protection as to both. Indeed, the part over which he was driven 
was so narrow at points that it may well itself hâve suggested the 
précaution. But whatever prompted it, the guaranty is plain. The 
engine was to haul 15 tons weight, loaded on wagons, "over the road 
from the iron bridge to Canton, Pa., as shown the writer [ Mr. Rose] , 
or over like roads [referring, of course, to those which hedid not see] 
when roads are in condition to give engine drivers a good foothold 
without slipping [which manifestly applies to botli, there being no rea- 
son to require this of one any more than the other]. * * * gaid 
roads [also evidently meaning the same roads just spoken of, and 
referring to ail, as to which it was equally essential] must be wide 
enough for such engine to pass," etc. 

It is said that as the agreement emanated from the plaintiffs, having 
been drawn up by Mr. Rose, a construction favorable to the défend- 
ants, in case of doubt, is therefore to be put upon it. Also, that, as 
between two possible constructions, that one is to be adopted which 
is équitable, which in this instance is on the side of the défendants; 
the engine being useless for the purpose for which it was purchased. 
• Christian v. First National Bank, 155 Fed. 705, 84 C. C. A. 53. But 
notwithstanding the vièw to which the court was at first inclined at 
the trial, the agreement cannot be regarded as doubtful. Nor are we 
to be turned aside, by a conception of what may be équitable, from the 
natural interprétation of the agreement. The intention of the parties, 
as it is gathered from the instrument, is to be the guide, which is not 
to be departed from in favor of either party if capable of ascertain- 
ment. The roads, which, according to the terms of the guaranty, are 
to be in a condition to give the engine drivers a good foothold, and 
wide enough so as not to crowd the engine over into the ditches on the 
one side or onto the bank on the other, are necessarily the roads over 
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whidi the engine is to do its work, it matters not where. And it was 
just as ëssential that they should be wide enough to make this possible, 
as that , they should not be slippery. The plaintiffs protected them- 
selves against the latter, which, of course, they did not intend to limit 
to that part pf the road which Mr. Rose saw, But by the same consid- 
ération,^ both conditions being on a par so far as concerns the work of 
the engine, it is not.to be assumed that there was any intended limita- 
tion with regard to the width any more than the slipping. It is the 
"said roads" that must be wide enough for the engine to pass, which 
by this référence, as well as by the necessities of the case, includes ail 
of them. 

Neither can there be any just complaint as to the instructions with 
regard to the refusai of the défendants to participate in a continuance 
of the test. The démonstration provided for in the agreement, as to 
the ability of the engine to fulfil the guaranty, was, of course, neces- 
sary before anything was due on the contract. But the défendants' 
attitude was such that it was useless to proceed. A ten days' trial was 
to décide, and neither party could stop short of this, if it was demanded 
by the other. The engine might fail, as it apparently did at the start, 
and yet make good in the end, after the mode of handling it, in the 
place where it was to work, was understood better. But the trial was 
not to be one sided. And particularly was not for the purpose of satis- 
fying the plaintiffs, who, no doubt, had full faith in the engine, but to 
demonstrate to both parties, in a way that could not be questioned, 
whether it would or would not do what was required of it. The plain- 
tiffs were not called upon therefore to go through the idle form of 
driving the engine over the road, after the défendants had declared that 
they would hâve nothing more to do with it. This déclaration, more- 
over, was an ultimatum. It was not siniply that they would not take 
part in a further test, but that they absolutely would not take the ma- 
chine, in view of which there was nothing left for the plaintiffs to do 
but to throw upon the défendants the responsibility for abandoning the 
test, relying on their ability, upon suit brought, to convince the jury, as 
they bave, that the engine was capable of doing what had been guar- 
anteed, when the conditions were présent for which they had stipu- 
lated. 

The rule for a new trial is therefore discharged, and judgment di- 
rected to be entered on the verdict. 



MARKS et al. V. FIREMAN'S FDND INS. CO. 

(District Court, S. D. New York. January 5, 1910.) 

■Insttrance (§ 115*) — Mabine Iksubance— Instjrable Intebes-t— Sales— Pass- 
iNa Title. 

M. & Oo., on Febuary 10, 1909, sold certain beans, "duty paid, ex dock 
New York," evidenced by a broker's bought and sold note. Before arrivai 
ttie bnyers transferred their interest in ttie contract to F. On February 
27, 1909, M. & Co. sold certain other beans to F., "ex dock in bond" ; both 
lots belng payable in cash 10 days after date of delivery. The ships on 

•For other cases Bee same toplc & § numeeh In Dec. & Am. Dlgs. 1907 to date, E Rep'r Indexes 
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which both oonslgnments were transported arrlved at New York on Mardi 
25th and 26th, respectively, and were dlscharged ; M. & Co. entering both 
lots in the eustom house in bond. On March 30th they delivered to F. 
two delivery orders for the beans, addressed to the steamship company, 
on which F.'s représentative engagea a bonded lighter to transfer the 
goods to a bonded warehouse, but while the beans were on the lighter she 
sank, and the beans were a total loss. Thereafter F. paid M. & Co. a sum 
equal to the prlce of the beans, but took from them an assignment of their 
claim against the Insurance company which had insured the beans, with 
an agreement that suit should be prosecuted on the policies In the name 
of M. & Co. for S.'s beneflt. Beld that, notwithstanding the payment of 
the prlce, the title to the beans remaineid in M. & Co. prier to their with- 
drawal from bond and payment of the duty, so that M. & Cb. had an in- 
surable interest therein at the tlme of the loss. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 150 ; Dec. Dig. 
§ 115.»] 

In Admiralty. Action by Samuel Marks and others against the 
Fireman's Fund Insurance Company. Judgment for complainants. 

Wing, Putnam & Burlingham (Everett Masten, of counsel), for 
libelants. 

Kneeland & Harison (Lawrence Kneeland, of counsel), for respond- 
ent. 

HOLT, District Judge. This action is brought to recover insurance 
upon two lots of beans, one of 750 and the other of 500 bags, insured 
under a policy of marine insurance issued by the respondent to the 
libelants. It is not controverted that the policy was duly issued, that 
it originally covered the merchandise in question, and that the mer- 
chandise was lost by a marine péril. The only question in the case is 
whether the libelants, who had contracted to sell the beans, had an 
insurable interest in them when the loss occurred. 

On February 17, 1909, there were shipped at Fiume, on the steam- 
ship Atlanta, 1,750 bags of beans consigned to Marks & Co., the li- 
belants, andi covered by the said policy. On February 24th a like 
shipment of 500 bags was made on the steamship Argentina, similarly 
consigned and insured. On February 10, 1909, the libelants entered 
into a contract of sale with Maynard & Child, of Boston, evidenced 
by a broker's bought and sold note, whereby they sold 750 bags of 
beans, "February shipment from Europe, at $2 per bushel of 60 
pounds, duty paid, ex dock New York. Terms: Net cash in 10 days 
from date of delivery order. Buyers assume the risk of importation." 
Before the arrivai of the beans, Maynard & Child transferred theîi" 
interest in this contract to C. J. Ferrin, Jr., of New York. On Feb- 
ruary 27, 1909, the libelants entered into another contract of sale with 
C. J. F'^rrin, Jr., evidenced by a broker's bought and sold ■ note, 
whereby they sold 500 bags of beans, bought for February shipment, 
at $1.65 per bushel, "ex dock in bond. * * * Terms : Net cash 
in 10 days from date of delivery." 

The steamship Atlanta arrived at her dock on March 25th, and the 
750 bags of beans, to fulfill the iîrst contract, were cHscharged on the 
same day. The steamship Argentina arrived on March 26th, and the 
500 bags of beans, to fulfill the later contract, were dischargcd on 

Wor other cases see same topic & § ncmbee in Dec. & Am. Digs- 1907 to data,, at Rèp'r Indexes 



224 175 FEDERAL BEPOETHR. 

March 29th. The libelants entered both lots of beans in the custom 
house in bond. On March 30th they delivered to Ferrin two delivery 
orders for the beans, addressed to the steamship company. Thereupon 
a représentative of Ferrin engaged the bonded lighter Clio to transfer 
the goods to a bonded warehouse. The 500 bags from the Argentina 
were loaded on the lighter on April 5th. The 750 bags from the At- 
lanta were loadied on the same lighter April 6th and 7th. Ail this 
was donc under the direction and supervision of Ferrin's représenta- 
tive, and the charges for lighterage were to be borne by Ferrin. On 
the night of April 7th the lighter Clio sank at the dock where she had 
been loaded, and the beans on board were a total loss. After the 
loss the libelants claimed that they had sold and delivered the beans to 
Ferrin, and that Ferrin was bound to pay for them. Ferrin thereupon 
paid to Marks & Co. a sum equal to what would hâve been due from 
Ferrin for the beans, but took from Marks & Co. an assignment which, 
in considération of such payment, assigned to Ferrin the claim of 
Marks & Co. against the insurance company, with an agreement that 
this suit should be prosecuted in the name of Marks & Co., but for 
the benefit of Ferrin. 

The question in this case, whether the title to the beans had passed 
to Ferrin, leaving no insurable interest in them in Marks & Co., is a 
very close question. The contracts of sale provided for the sale "ex 
dock," which would ordinarily mean that the beans, upon their de- 
parture from the dock, became the property of Ferrin. Marks & Co. 
had given to Ferrin delivery orders for the beans. Ferrin's représen- 
tative had arranged for their transfer to the bonded warehouse, had 
employed a bonded lighter, had taken the beans from the steamship 
under the delivery orders, and had supervised their transfer into the 
bonded lighter. After the loss Marks & Co. claimed, and Ferrin ap- 
parently assented to the claim, that Ferrin had taken the goods, and 
was bound to pay for them. Ferrin did pay Marks & Co. a sum of 
money equal to the price of the beans, and the respondent claims that 
the assignment which was executed was a mère attempt to maintain 
the appearance of a claim against the insurance company which did 
not exist. I think that the fact that Marks & Co. claimed that the 
title had passed to Ferrin, and that Ferrin paid to Marks & Co. a 
sum equal to the price of the beans, is not décisive in the case. If 
Marks & Co. still had, in fact, an insurable interest in the beans, the 
respondent is liable upon its policy, and the fact that both Marks & 
Go. and Ferrin took a différent position does not, in my opinion, afïect 
the respondent's légal liability. 

The real question is: Did Marks & Co. hâve, at the time of the 
loss, an insurable interest in the beans? Upon this question, the fact 
that they were entered in bond seems to me the décisive point. The 
contract for 750 bags was, by its terms, a sale "duty paid ex dock," 
on terms of net cash in 10 days from date of delivery order. This 
was a contract for the payment of the duty by the seller and the de- 
livery of the goods from the dock. The entry of the goods in bond, 
if not consented to, would be a violation of the contract. The second 
contract provided for the sale of the 600 bags "ex dock in bond." It is 
a little difficult to see how this contract could be complied with. Il 
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the goods were to be entered in bond, they would hâve to be so entered 
by the consignées, Marks & Co., and they, therefore, apparently could 
not pass into the possession of the purchaser when they left the dock. 
Probably what was meant was that they should be entered in bond, 
and that, substantially at the same time, a withdrawal permit should 
be obtained, and indorsed to the purchaser, so that as soon as the beans 
actually reached the warehouse they could be disposed of by him. In 
any case the purchaser under the second contract would hâve to pay 
the duty, as is clearly shown by the absence of any statement about 
the duty, and the différence in price in the two contracts. 

In fact, however, both lots of beans were entered by Marks & Co. 
in bond, apparently with the consent and approval of Ferrin. No 
duty was paid on either lot, and no withdrawal entry was made by 
Marks & Co., or withdrawal permit obtained. The légal title to the 
goods, therefore, as they lay on the lighter, and as they would hâve 
lain in the warehouse, if they had ever reached the warehouse, re- 
mained in Marks & Co. In respect to the first lot, before Ferrin could 
obtain title to the goods. Marks & Co. would hâve beeri obliged to pay 
the duty, sign a withdrawal entry, obtain a withdrawal permit, and 
indorse it to Ferrin ; and the same things would bave been necessary 
to be donc in respect to the second lot, except to pay the duty. Marks 
& Co. retained the légal title and the complète control over the goods. 
If they had seen fit, notwithstanding their existing contracts with 
Ferrin, to sell the goods to any one else, such person, purchasing in 
good faith, without notice of Ferrin's contract, would, in my opinion, 
hâve obtained a perfect title. Marks & Co., indeed, would bave been 
liable under their contract to a suit for damages by Ferrin, but Ferrin 
could not hâve claimed that the goods themselves were bis, and that 
the sale of them by Marks & Co. to some third person did not transfer 
the title. 

The respondent's counsel argues that, admitting that the libelants 
had a lien upon the goods for the contract price, and consequently an 
insurable interest in them, the law of subrogation would defeat their 
recovering the loss from the respondent. If the payment by Ferrin is 
to be regarded as a payment of the price of the goods, and title had in 
fact passed to Ferrin, subject to a mère lien by Marks & Co. on the 
goods for the duty, the insurance company probably, upon paying the 
insurance, would hâve been entitled to receive from Ferrin, if he had 
not paid the price, or from Marks & Co., if they had received it, the 
amount which Ferrin had paid them, after satisfying the claim of 
Marks & Co. for the duty. But, in my opinion. Marks & Co. had more 
than a mère lien on the goods. They had still the légal title to them, 
and a jus disponendi in them. That being so, they are entitled to re- 
cover the insurance. The fact that, when recovered, it wiU be their 
duty to pay it to Ferrin, is a matter with which the insurance com- 
pany, in my opinion, bas no concern. 

My conclusion therefore is, in this case, that Marks & Co. retained 
an insurable interest in the goods at the time of their loss, and are en- 
titled to recover the amount demanded in the complaint. 
175 F.— 15 
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THE VIGILANT. 

(District Court, N. D.. New York. December 21, 1909.) 

Admiealtt (§ 54*) — Effect op Stipulation fob Release of Vesse]>- Subbo- 

GATION OF StJKETY TO LiEN OF LiBBLANT. 

A Stipulation for the release of a libeled vessel takes the place of the 
vessel, se far as the claim of the libelant is concerned, and the surety can- 
not, by taklng an asslgnment of such clalm, keep It allve as a lieu on the 
vessèl as agalnst a prlor mortgagee. 

[Ed. Note. — For other cases, see Admlralty, Cent Dlg. § 443 ; Dec. Dig. 
§ 54.*] 

In Admiralty. Suits by Nash Bros. & Co. and others against the 
steam tug Vigilant. Pétition by the Title Guaranty & Surety Com- 
pany to share in proceeds of vessel. Application denied. 

George È. Dennison, for petitioner. 
Brown, Ely & Richards, opposed. 

RAY, District Judge. On or about the Ist day of August, 1908, the 
steam tug Vigilant, being in the port of Ogdensburg and in need of 
repairs, requested Nash Bros. & Co., a copartnership consisting of 
John Hannan and Russell K. Nash, to furnish certain materials and 
do certain work as machinists in making such repairs. Nash Bros. & 
Co. compHed with the request. August 27, 1908, there was due and 
unpaid to Nash Bros. & Co. for same the sum of $1,891.32, and that 
Company filed a lien on the vessel, her tackle, etc., to secure the pay- 
ment of such sum, under and pursuant to the laws of the state of New 
York. Immediately thereafter said Hannan and Nash filed a libel in 
the District Court, Northern District of New York, against such 
vessel, her tackle, etc., and ail persons intervening, for the recovery 
of said sum, and a monition and attachment were issued, and the 
marshal attached and seized the vessel. Thereafter a stipulation or 
bond was filed indemnifying said Nash Bros. & Go. in the sum of 
$1,891.22, the amount of the libel, and such vessel was thereupon re- 
leased. The pétition allèges : 

"That your petUloner, through the mlsconduct of Its agent and attorney, be- 
came the stlpulator thereln." 

Thereafter the Galvin Transportation Company intervened and filed 
an answer to such libel. Thereafter Nash Bros. & Co. filed a reply and 
amended libel. Thereafter the évidence on the part of the libelant was 
taken and filed, but the said claimant has made default. Thereafter 
several libels were filed against the said vessel, steam tug Vigilant, by 
divers parties. Such prpceedings were thereupon had that such ves- 
sel was sold, and $11,900 realized, and such proceeds were duly de- 
posited. Thereafter a Consolidated monition was issued, consolidating 
said several libels, and the issues were sent to a commissioner to take 
the eyidenee. Af ter pa)mient of the amount of ail such libels, in- 
cludingi costs, etc., there will remain, says the pétition, a sum "more 
than sufficient to pay and discharge the claim of Nash Bros. & Co." 
The claim of Nash Bros. & Co. has been assigned to the Title Guar- 

•For other cases see same topie & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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anty & Surety Company, the petitioner, which is now the holder of 
satne under such assignment. 

George Nestor and others hold and own a certain mortgage lien 
on such vessel, her tackle, etc., and claim such balance under and by 
virtue of such mortgage and mortgage lien; but the petitioner, said 
stipulator, or surety, insists that the claim of said Nash Bros. & Co. 
as matter of law has priority to such surplus over such mortgage lien. 
The mortgage was prior to the Nash Bros. & Co. claim and is stated 
to be a purchase-money mortgage. 

The petitioner insists that this court in admiralty is a court of 
equity; that the property of the claimant went to enhance the value 
of the steam tug Vigilant, and that, but for such expenditure in re- 
pairs, etc., by Nash Bros. & Co., such vessel was practically virorth- 
, less ; that for this reason this court may place the claim of Nash Bros. 
& Co., now assigned to the surety on the bond given to secure its pay- 
ment and release the vessel, ahead of the mortgage lien. 

When the owners of the Vigilant procured and gave the bond in 
the usual form, with the Title Guaranty & Surety Company as surety, 
the vessel was released from the custody of the marshal and en- 
gaged in navigation until later arrested in the subséquent libel pro- 
ceedings. The Vigilant was arrested after release on the bond upon 
the claim of Patrick Hackett Hardware Co., which did not proceed to 
a dlecree ; but a decree was entered in the case of the claim of Fitz- 
gibbons Boiler Company. In the suit of said last-named company said 
George Nestor and others filed an intervening libel, setting ap their 
purchase-money mortgage of $15,000 given by the Galvin Transporta- 
tion Company, the then owner of the vessel, and on which was then 
due some $9,471, with interest from May 15, 1909. The Galvin Trans- 
portation Company filed an answer to the Nash Bros. & Co. libel, but 
by reason of the insolvency of the Galvin Transportation Company 
no défense bas been made to the suit of Nash Bros. & Co. ; and George 
Nestor and others proceed on the assumption that the usual decree 
has been or will be made in the suit of Nash Bros. & Co. 

The bond of the owners, with the Title Guaranty & Surety Company 
as surety, was in the usual form, with the usual condition that the 
owners would pay any decree that might be rendered in this court, 
to wit, the said claim of Nash Bros. & Co., the identical claim later 
assigned to said the Title Guaranty & Surety Company. That bond 
was given to secure the release, and did secure the release, of the steam 
tug Vigilant, her tackle, etc.,. and she proceeded on her voyage. 

The Title Guaranty & Surety Company seems to claim that having 
become surety for the owners of the vessel, obligated to pay the claim 
of Nash Bros. & Co., a lien prior in rank, but not in date, to that 
of George Nestor and others, it might secure and protect itself, as 
against the owners of the mortgage lien, by taking an assignment of 
the claim it agreed to pay in case the owner of the vessel did not, and 
that, so far as the owner of the mortgage lien is concerned, it takes 
the place and is subrogated to the rights of Nash Bros. & Co. It may 
be assumed that the holder of a valid mortgage on such a vessel 
may take it at any time on bis mortgage and hold it is against the 
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owner. The mortgagee has it in hîs power to stop navigation by 
that vessel, and stop the incurrence of further liens or charges which 
will take precedence to his. If .the owner incurs liability, and a libel 
is filed, and the vessel is seized, and no bond is given, the mortgagee 
may pay the amount for which the libel is filed, with costs, etc., and 
take the vessel. In such case it is beyond the power of the owner to 
subject the vessel to further liability by way of subséquent libel claims. 
If a libel is filed, and the vessel seized, and the bond is given, the vessel 
is released, and further libel liens may be incurred. 

When a libel is filed, and a vessel is seized, and the owner gives 
a bond, with surety, that the claim shall be paid, it seems to me that 
the bond takes the place of the vessel ; that the owner and surety are 
in place of the vessel so far, at least, as that claim is concerned; and 
that the surety, having promised to pay it in case the owner does not, 
cannot, by taking an assignment thereof , keep it alive as a lien on the 
vessel as against a prior mortgage. The bond being given and the 
vessel released, the mortgagee has the right to assume that the claim 
for which she was libeled has been or will be paid by the owner or his 
surety. That the bond or stipulation is a substitute lor the property 
seized and released is settled. United States v. Ames, 99 U. S. 35, 
36, 42, 25 L. Ed. 295 ; The Oregon, 158 U. S. 186, 206, 15 Sup. Gt. 
804, 39 L. Ed. 943; The Palmyra, 12 Wheat. 1, 10, 6 L. Ed. 531, cited 
in The Oregon, 158 U. S. supra, page 206, 15 Sup. Ct., page 812 (39 
ly. Ed. 943); 2 Rose's Code Fed. Proc, § 1216, (c), (d), also pages 
1175, 1176; The Haytian Republic, 154 U. S. 118, 127, 14 Sup. Ct. 
992, 38 L. Ed. 930; In re Morrison, 147 U. S. 14, 34, 35, 13 Sup. 
Ct. 246, 37 L. Ed. 60. The remedy of the libelant was transferred 
from the vessel to the bond or stipulation given as a substitute. United 
States V. Ames, supra, 99 U. S. page 42, 25 L. Ed. 295. In 2 Rose's 
Code, it is said (page 1141) : 

"The vessel returns to the clalmant, subject to the liens of ail who were not 
parties to the action before the discharge was made" — citlng cases. 

Probably there may be a subrogation in favor of the sureties to the 
claim of the libelant against their principal ; but this can be donc only 
after payment of the decree, and must be confined and limited strictly 
to the rights of the libelant against the claimant personally. The vessel 
is not affected. The bond releases the vessel for ail purposes of the 
suit. This was held in The Madgie (D. C.) 31 Fed. 926, 928, where 
the court said : 

"In addition to this correction of the previous decree, petitloners pray that 
they be subrogated to the rights of the libelant to the amount they hâve 
properly paid in this cause. This will be granted, but the subrogation must 
be limited strictly to the rights of libelant against the claimant personally, 
and the vessel is not afCected. The bond has released the vessel for ail pur- 
poses of this suit. CarroU v. The Leathers, Newb. Adm. 4S2 [Fed. Cas. No. 
2,455] ; Itoberts v. The Huntsville, 3 Woods, 386 [Fed. Cas. No. 11,904.]" 

The décision in The Evangel (D. C.) 94 Fed 680, 681, 682, seems 
décisive. There the surety sought subrogation to the rights of the 
libelant, whose claim he had paid!, as against prior mortgages, and 
claimed precedence to such mortgage liens. The court said: 
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"Since the sale of the vessel, the above-named surety company bas pald the 
sums decreed agalnst It In fuU, aggregating an amount exceeding the balance 
In the registry, and It is now before the court asking for said balance. The 
argument made in Its behalf Is founded «pon the theory that, baving secured 
the release of the vessel, and afterwards paylng demands which were orig- 
inal ly enforeeable by process In rem, It Is, aecordlng to principles of equity, 
entitled to be subrogated to the rights of the original creditors as Uenholders, 
and to clalm the money In the registry In lieu of the liens upon the ship, whIch 
were displaeed by giving the several release bonds above mentioned. Each 
of the other Interveners above named Is the owner of a mortgage upon the ves- 
sel, given prior to the commencement of this suit, and they clalm that the 
remnant of the fund should be pald to them In satisfaction pro tanto of the 
debts secured by their mortgages. Whether or not the équitable doctrine of 
subrogation has any place In admiralty practlce Is not a question which must 
necessarily be decided In thls case, because the surety company in whose be- 
half the doctrine Is Invoked wIU not présent Itself In a more favorable atti- 
tude for the purpose of clalmlng the fund In court, If the doctrine of subroga- 
tion shall be applled in this case, than it wlll otherwise occupy. Aecordlng to 
the rule in equity, payment of the debt of another who Is primarily liable un- 
der force of necesslty, or compulslon, Is essentlal to the rlgbt of subrogation, 
and a person, by his own voluntary act In becomlng surety for a debtor, does 
not become subrogated to the rights of the créditer. The only change effected 
by the giving of the release bonds was to extlnguish the creditors' liens upon 
the shIp, and to substitute In place of the shlp the personal securlty of the 
bonds. Subrogation could only taUe place when the surety company pald the 
amounts due to the creditors, and it could only acqulre the rights of the cred- 
itors exlstlng at the time of the payments ; that Is, the personal obligation of 
the signers of the bond. • • * However, ail liens upon a vessel, of every 
description, whether Impressed by the gênerai maritime law or local statutes, 
or created by bonds or mortgages, are completely and flnally extlngulshed by 
a sale of the vessel pursuant to the decree of a court of admiralty in a suit in 
rem. In this case the rights of the parties now before the court become def- 
Inltely flxed by the sale of the vessel. After the sale, no lien for a pre-existing 
debt could be transferred to the surety company, or revived or enforced. The 
case may be summarized thus: The fund In court stands In place of the ship. 
It is Insufficlent to pay in full the debts for whlch liens attached to the ship 
before the sale. Therefore It ail belongs to lien creditors. The liens In favor 
of those creditors who were pald by the surety company were displaeed by 
the release bonds given for that purpose by the surety company. No lien in 
favor of the surety company for money advanced to pay lien creditors ever at- 
tached to the ship, because the money was not advanced until after the ship 
was sold. The mortgage liens were exlstlng before and at the time of the 
sale. Therefore the mortgages are entitled to the balance in the registry." 

See, also, The Willamette Valley (D. C.) 76 Fed. 838, 842, 843; The 
Lottawanna, 31 Wall. 558, 32 L. Ed. 654. 

By no process of assignment or equity can the lien of the libelant 
be kept alive as a lien on the released vessel after release, or the pro- 
ceeds thereof after sale, in favor of the sureties as against a prior 
mortgage. 

Application denied. 
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Ex parte GOUYET. 
(IMstriet Court, D. Montana. June 1, 1909.) 

1. Aliens (I: 40*)— Females— KEEPiNa, Hakboeing, and Maintaining fob 

Imebopkb PtJBPosïïs— Statcjtbs— Çonstitotionalixy. 

So vameb. of Act Gong. Feb. 20, 1907, c. 1134, § 3, 34 Stat. 898 (U. S. 
Comp. St. Supp. 1909, p. 447), regulatlng the Importation of aliens, as pro- 
hit)its the keeplng, Iiarboring, or maintaining of a female allen for Im- 
proper purposes withln three years after she enters the United States, 
Is unconstitutlonal ; Congress having no authority to make such acts a 
crime, as they are wlthin the reserved power of tlie states. 

[E3d. Note. — For other cases, see Allons, Dec. Dig. § 40.*] 

2. Aliens (§ 39*) — Immigration -^ Régulation — Impoetation fob Immoral 

Ptisposes. 

Congress has power to prohlblt the importation of aliens for Immoral 
or undesirable purposes, and to punlsh any person who shall import, or 
attempt to Import, an allen for a prohibited pnrpose. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 100 ; Dec. Dlg. § 
39.*] 

8. Indictment and Information (§ 203*) — Counts— Sentence. 

Where a sentence did not exceed the punishment authorlzed on the con- 
viction on one of the counts of the indictment which was clearly suffl- 
clent, It was not erroneous because défendant wa^ convlcted on two 
counts, one of which was unsustainable, though the judgment record re- 
clted that the sentence Imposed was for both offenses. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
Il 651-656 ; Dec. Dig. § 203.*] 

é. Habeas Corpus (§ 48*) — Fedekal Courts— Jubisdiction. 

The poWer of fédéral courts to Issue wrîts of habeas corpus to inquire 
into the cause of restralnt of Uberty in certain speeîfled Instances Is ex- 
ptessly réstricted by Rev. St. §§ 751, 752, 753 (U. S. Comp. St. 1901, p. 
592), to the territorial jurisdldtlon of the court In which the application 
Is made. 

[Ed. Note.-^Por other cases, see Habeas Corpus, Cent. Dig. § 46; Dec. 

Dlg. §48.* :. , 

Jurlsdiction of fédéral courts, see note to In re Huse, 25 C. 0. A. 4.] 

Application for habeas corpus by Pierre Gouyet. Denied. 
E. A. Carleton, for petitioner. 
James W. Freeman, U. S. Atty. 

BEAN, IDistrict Judge. This is an application for a writ of habeas 
corpus to inquire into the cause of the imprisonment of the petitioner, 
who is noW cbnfined in the United States prison at L/eavenworth, Kan., 
under sentence of this court for violation of Act Cong. Feb. 20, 1907, 
c. 1134, § 3, 34 Stat. 899 (U. S. Comp. St. Supp. 1909, p. 450), en- 
titled "An act to regulate the immigration of aliens into the Unitedi 
States," which reads as follows: 

"Sec. 3. That the importation Into the United States of any allen woman 
or girl for the purpose of prostitution, or for any other immoral purpose, Is 
hereby forbldden; and whoever sball, directly or indirectly, Import or at- 
tempt to import, Into the United States, any alien woman or girl for the pur- 
pose of prostitution, or for auy other Immoral pnrpose, or whoever shall hold 
or attempt to hold any allen woman or girl for any such pnrpose in pursnaiice 

•For other cases see same topic & § numeee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 



EX PARTE GOXTTET. 231 

of sueh illégal importation, or whoever shall keep, maintain, control, support or 
harbor In any house or other place, for the purpose of prostitution, or for any 
other immoral purpose, any alien woman or girl, within three years af ter she 
shall hâve entered the United States, shall, in every such case, be deemed 
guilty of a felony, and on conviction thereof be imprisoned not more than flve 
years and pay a fine of not more than five thousand dollars ; and any allen 
woman or girl who shall be found an inmate of a house of prostitution, or 
practicing prostitution, at any time within three years after she shall hâve en- 
tered the United States, shall be deemed to be unlawfuUy within the United 
States, and shall be deported as provided by sections twenty and twenty-one 
of this act." 

The indictment under which the petitioner was tried and convicted 
contained three counts. The first charged him with importing into 
the United States an alien woman for the purpose of prostitution; 
the second, with holding or attempting to hold her for such purpose, 
in pursuance of such illégal importation ; and the third, with keeping, 
harboring, and maintaining her for purposes of prostitution within 
three years after she had entered the United States. Upon the trial, 
the second count was abandoned by the government, and the défend- 
ant found guilty on the first and third counts, for which offenses he 
was sentenced to confinement in the penitentiary at Leavenworth for 
the term of 20 months. 

Since the trial and conviction, the Suprême Court of the United 
States has decided that the provisions of the section above set out, un- 
der which the third count was framed, is unconstitutional, because 
Congress has no authority to make the acts therein mentioned a crime, 
as they are within the reserve powers of the state. Keller v. United 
States (decided April 5, 1909) 213 U. S. 138, 29 Sup. Ct. 470, 53 L- 
Ed. 737. It is therefore conceded by the government that the convic- 
tion, so far as that count is concerned, was void. On behalf of the 
petitioner, it is contended that the entire judgment and sentence is 
void, for the reasons, first, that the act of Congress making the im- 
portation into the United States of any alien worpan or girl for the 
purpose of prostitution, or for any other immoral purpose, a crime, 
is invalid, and not within the power of Congress to enact; and, sec- 
ond, because the conviction and sentence was on a count in the indict- 
ment which, it is now admitted, did not state a crime against the gov- 
ernment. 

In my opinion, neither of thèse pétitions is sound. That it is within 
the power of Congress to prohibit the importation into this country 
of aliens for immoral or undesirable purposes, and to punish any 
person who shall import or attempt to import an alien for a prohibited 
purpose, is to my mind clear. It is a power which has long been ex- 
ercised, and has been upheld by the Suprême Court. The third sec- 
tion of Act Cong. Feb. 26, 1885, c. 164, 23 Stat. 333 (U. S. Comp. St. 
1901, p. 1291), which was an act to prohibit the importation and migra- 
tion of foreigners and aliens under contract or agreement to perform 
labor in the United States, its territories and the District of Columbia 
(23 Stat. 333, c. 164), provides that for every violation thereof, the 
offender — 

"shall forfeit and pay for every such offense the sum of one thousand dollars, 
which may be sued for and recovered by the United States, or by any person 
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who shall flrst bring hls action therefor, Including any such alien or foreigner, 
who may be a party to any such coutract or agreement, as debts of like 
amount are now recovered In the Circuit Courts of tbe United States." 

In Lees v. United States, 150 U. S. 476, 14 Sup. Ct. 163, 37 L- Ed. 
1150, it was insisted that the act referred to, so far as it imposes a 
penalty for violation thereof, is unconstitutional ; but the court held 
that, since Congress had the power to exclude aliens, it might legally 
punish those who assisted in their importation, Mr. Justice Brewer 
saying : 

"Given the power to exclude, It has a rlght to malîe that exclusion effective 
by punishlng those who asslst in Introduclng or attempting to introduce aliens 
In violation of Its prohibition. The importation of alien laborers, who are un- 
der prevlous contract to perform labor In the United States, Is the act de- 
nounced, and the penalty is visited not upon the alien laborer — although by the 
amendment of February 23, 1887 (24 Stat. 414, c. 220), he is to be returned to 
the country from whieh he came — but upon the party assisting in the impor- 
tation. If Congress has power to exclude such laborers, as by the cases cited 
it unquestionably has, it has the power to punish any who assist in their in- 
troduction." 

The same doctrine was recognized in the récent case of United 
States V. Bitty, 208 U. S. 393, 28 Sup. Ct. 396, 52 L. Ed. 543, which 
was a prosecution under the act for a violation of which the petitioner 
was tried and convicted. No question was raised in that case as to 
the power of Congress to punish the importation of aliens. The only 
point suggested or considered was its authority to punish the keeping 
or harboring of an alien for immoral purposes after she had entered 
the United States. If there had been any question about the gênerai 
power to punish the importation of aliens, it is not probable that it 
would hâve been passed without notice by counsel and the court. 

The sentence imposed upon the petitioner, while apparently for 
both offenses of which he was convicted, was authorized by his con- 
viction under the first count of the indictment. It, therefore, is not 
only not void, but, as I understand the décisions of the United States 
courts, not even erroneous. Claassen v. United States, 142 U. S. 140, 
la Sup. Ct. 169, 35 L. Ed. 966 ; Evans v. United States, 153 U. S. 
608, 14 Sup. Ct. 939, 38 L. Ed. 839 ; Dimmick v. United States, 116 Fed , 
825, 54 C. C. A. 329; Peters v. United States, 94 Fed. 127, 36 C. C, 
A. 105. 

It is conceded by the attorney for the petitioner that, where a de- 
fendant is found guilty generally upon an indictment containing suf- 
ficient and insufficient counts, a judgment of conviction may properly be 
rendered ; but his position is that, when the verdict and judgment in- 
clude sufficient and insufficient counts specifically, the judgment is void 
and of no effect. There are some authorities holding that in such 
case the judgment is erroneous, and will be reversed on appeal (En- 
wright v. State, 58 Ind. 567) ; but this does not seem to be the view 
of the fédéral courts. 

In the Claasen Case, supra, the défendant was tried on eleven counts 
of the indictment. The jury did not render a gênerai verdict on ail 
such counts, but found the défendant guilty on five, and acquitted 
him as to the others, and he was sentenced accordingly. The court 
held on appeal that, as the sentence did not exceed that authorized 
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for a single count, the judgment would not be reversed if any of the 
counts upon which the défendant was convicted was sufficient to sup- 
port it. 

In the Dimmick Case, supra, the indictment contained four counts. 
The défendant was found guilty on the first and fourth counts, and 
not guilty on the second and third. He appealed, and, among other 
things, assigned error in respect to the admission of testimony con- 
cerning the charge included in the fourth count, and also challenged 
the vahdity of such count. The court held, however, that : 

"As the first count, and the verdict of guilty returned upon it, was sufficient 
to support the judgment and sentence, the question of the suflîclency of the 
fourth count. and the ruling on the proceedlngs thereunder would not be con- 
sidered"— cltlng Claassen v. United States, supra. 

In the Evans Case, supra, it was held that where a verdict of guilty 
was rendered upon ail the counts of an indictment, and the sentence 
did not exceed that which might properly hâve been imposed upon 
conviction under any single count, such conviction is good, and will 
not be disturbed on appeal, if such count is found to be sufficient. 

I do not understand that the rule announced in thèse cases is in- 
applicable to the case at bar, although the judgment record recites 
that the sentence imposed was for both offenses. There was no ap- 
portionment of the sentence, and the court was simply fixing the pun- 
ishment for the crime for which the petitioner had been convicted, as 
was the fact in the cases cited. So that, upon the merits, the petitioner 
is not entitled to the writ prayed for. 

It is proper to remark, however, in view of the point made by the 
district attorney, that it is doubtful whether the court bas jurisdiction 
in the premises. The Suprême Court and the Circuit and District 
Courts of the United States, and the several justices and judges there- 
of, are given power, within their respective jurisdictions, to issue writs 
of habeas corpus for the purpose of an inquiry into the cause of re- 
straint of liberty in certain specified instances. Sections 751, 753, 
753, Rev. St. U. S. (U. S. Comp. St. 1901, p. 592). The power thus 
conferred is expressly restricted to the territorial jurisdiction of the 
court to which the application is made. The gênerai holding is that 
the Circuit and District Courts of the United States hâve no power or 
authority to issue a writ of habeas corpus to be sent out of their re- 
spective jurisdictions (Church on Habeas Corpus, § 108 ; In re Bol es, 
48 Fed. 75, 1 C. C. A. 48 ; Ex parte Kenyon, 14 Fed. Cas. 353 [No. 
7,720] ; In re Bickley, 3 Fed. Cas. 333 [No. 1,387]), although I am 
advised that Judge Landiis, of the district of Illinois, has discharged 
prisoners confined in the Leavenworth prison, probably on the theory 
that the court imposing the sentence has jurisdiction to inquire on 
habeas corpus into the validity thereof . 

In any event, however, the pétition will be denied. 
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BOCHE V. JORDAN. 
(Clrctilt Court, E. D. New York. December 20, 190!).) 

1. JuDGMENT (I 708*)— Rks Judicata— Pabties. 

A conclusion in a prior suit between différent parties that Porto Rican 
bay rum imported Into ttie United States was not subject to eustoms du- 
ties or Internai revenue tax was not res judicata of such question in a 
subséquent action, though It would be regarded as persuasive authority. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1230 ; Dec. 
Dlg.:§ 708.*] 

2. CouKTS (§ 9e*) — Rui.Es OF Décision— Décision of Appellatb Cotjets. 

A décision of the Circuit Court of Appeals for the Second Circuit th^t 
Porto Rican bay rum was not subject to Import duty under Foraket Act 
April 12, 1900, c. 191, § 3 (31 Stat. 77), authorizing the imposition of a tax 
eqùal to ttie internai revenue tax Imposed in the United States on lilîe ar- 
ticles of merchandise of.domestlc manufacture on articles coming from 
Porto Rico into the United States, because bay rum was not within the 
définition of distllled spirits deflned by Rev, St. § 3248 (U. S. Comp. St. 
1901, p. 2107), nor a product of distillation made taxable by section 3254 
(page 2111), is conclusive on the Circuit Courts In such circuit. 

XM. Note.— :^or other cases, see Courts, Cent. Dig. §§ 325, 327, 328; 
Dec. Dig. i 96.*] 

3. Statutes (§ 220*) — Construction— Subséquent Act. 

The Circuit Court of Appeals having previously determlned that under 
Foraker Act April 12, 1900, c. 191, § 3 (31 Stat. 77), providing for the tax- 
ation of imports from Porto Rico, Porto Rican bay rum was not subject 
to eustoms duties because not distllled spirits nor the product of distilla- 
tion, taxable under Rev. St. §§ 3251, 3254 (U. S. Comp. St. 1901, pp. 2108, 
2111), such consti'uction could not be affeeted by the subséquent passage 
of Act Cong. Feb. 4, 1909, c. 65, 35 Stat. 694 (U. S. Comp. St. Supp. 1909, 
p. 857), deelaring that on bay rum or any article containing alcohol after- 
wards brought from Porto Rico into the United States a tax should be 
paid on any spirits contained therein. 

[Ed! Note. — For other cases, seé Statutes, Cent. Dig. § 298; Dec. Dig. 
I 220.*] 

4. INTEBNAL REVENUE (§ 12*) "BAT RUM." 

"Bay rum" is a fragrant spirit, obtalned by distilling the leaves of the 
pimento acris with rum, or by mlxlng the volatile oil proeured from the 
leaves by distillation with alcohol, water, and acetic ether. It is also de- 
flned as an aromatic liquld obtalned by distilling the leaves with the bay- 
berry, or by mlxing various oils, ks the oUs of myrica, of orange peel, and 
of pimenta, with alcohol. Under the décision of the Circuit Court of 
Appeals abové cited, it must be held that it is neither a "distJUed spirit," 
as that term is deflned by Rev. St U, S. § 3248 (U. S. Comp. St. 1901, p. 
2107), nor a, "product of distillation," within section 3254, providing for 
internai revenue taxation of products of distillation as distllled spirits. 

[Ed^ Note.— For other cases, see Internai Revenue, Ceiit. Dig. §§ 30-32 ; 
Dec. Dig.^ § 12.* 

For otHef définitions, see Words and Phrases, vol. 1, p. 3740]. 

Action by James W. Roche against Edward B. Jordan. Judgment 
for plaintiff. 

Walden & Webster, for plaintifï. 

William J. Youngs, U. S. Atty. (Levi Cooke, of counsel), for de- 
fendant. 

»For other cases see same toplc & § numbbr in Dec. & Am. Digs. 3907 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. The plaintiff seeks to recover mon- 
eys paid by him in the form of internai revenue tax through the pur- 
chase and use of stamps upon certain bay rum imported into the Uni- 
ted States from Porto Rico and arriving at ,the port of New York in 
the years 1907 and 1908. The total amount of the taxes so paid was 
$3,530.55, and the pleadings show the making of à protest sufficient 
to take the case out of the décisions of Chesebrough v. United States, 
192 U. S. 353, 24 Sup. Ct. 362, 48 L. Ed. 432, and Newhall v. Jordan 
(C. C.) 149 Fed. 586. 

It appears that protest has been made to the Commissioner of In- 
ternai Revenue, and as amended the complaint allèges the expiration 
of more than six months since the submission of the appeal to the 
Commissioner. The défendant, who is the CoUector of Internai Rev- 
enue for the United States in this district, has demurred, and has 
thereby raised but one question, viz., the liability to taxation under 
the provisions of sections 3248, 3251, and 3254 of the Revised Stat- 
utes (U. S. Comp. St. 1901, pp. 2107, 2108, 3111), in connection with 
section 3 of the Foraker act (Act April 12, 1900, c. 191, 31 Stat. 77), 
of bay rum manufactured in Porto Rico and imported therefrom. 

This précise question was raised in the case of Newhall v. Jordan, 
supra, in which the défendant was the same as in the présent action. 
But the décision in that case rested upon the question of protest, as 
established by the Chesebrough Case, supra, At the outset of its 
opinion the court assumed that bay rum imported from Porto Rico 
would not be subject to any internai revenue tax, because such bay 
rum — 

"can only be taxed at the sum imposed on bay rum In the TJnited States. 
There Is no such tax. Henee there is none on the Imported article." 

The court understood from the agreed statement of facts that 
domestic bay rum as such was subject to no internai revenue tax, and 
that therefore the letter of the P'^oraker act, which provides for an 
internai revenue tax as upon like articles of merchandise of domestic 
manufacture, did not apply to Porto Rican bay rum. It is apparent 
that while the décision in Newhall v. Jordan, supra, does not make the 
question res adjudicata, in that the plaintiff in the présent action is 
not the same, and inasmuch as the décision was in f avor of the de- 
fendant for failure of protest by the plaintiff, nevertheless the con- 
clusion of the court upon the proposition of law involved in the inter- 
prétation of the statute cannot be lightly disregarded in another case 
in the same court upon the same propositions. 

But the dictum in the Newhall Case, supra, was settled and made 
controUing upon this court by the décision of the Circuit Court of 
Appeals for this circuit in the case of Anderson v. Newhall, 161 Fed. 
906, 88 C. C. A. 511. The report of the case prints the opinion of the 
court below, in which the précise contention urged upon the présent 
deraurrer was presented as a basis for an alleged défense against 
collection of this tax by Collector of Internai Revenue Anderson. 
The Circuit Court for the Southern District of New York held that 
such tax could not be coUected, and that the alcohol contained in bay 
rum was not taxable as a distilled spirit, nor was the bay rum con- 
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taining the alcohol taxable as a distilled spirit, for the reason that no 
tax was levied by statute upon bay rum as a spécifie article. The 
court used the following language: "It being admitted that there is 
no internai revenue tax upon bay rum as such" — and also saying that, 
when a merchant speaks of bay rum, "he means a thing which is 
commercially whoUy différent from the 'distilled spirits, spirits, al- 
cohol, and alcoholic spirits,* attempted to be defined by Rev. St. § 
3248"; that bay rum is not "a dilution or mixture of distilled spirits, 
within the meaning of section 3248" ; and that the court fully agreed 
with the opinion in Newhall v. Jordan, supra. 

The Circuit Court of Appeals in its opinion distinguishes the pur- 
pose of the law — i. e., taxation — from criminal measures to enforce 
it and prevent fraud. It is stated that any production of alcohol 
through redistillation, which would itself be taxable, would involve 
the distiller in criminal prosecution, if illegally conducted. But the 
court places its décision partly upon another premise from the agreed 
statement of facts, viz., that bay rum is used exclusively "as a toilet 
préparation, wash, or cosmetic, and is never sold or used as a bev- 
erage." The court also states that it is conceded "that there is no 
internai revenue tax, eo nomine, upon bay rum of domestic manu- 
facture." From thèse premises the court finds that the possibility of 
the use of the alcohol in bay rum for other purposes "would not jus- 
tify a construction of the law which is plainly antagonistic to its ex- 
press provisions," and affirms the décision below, again approving of 
the discussion in Newhall v. Jordan, supra. 

The above décisions are controUing in this court as to the inter- 
prétation of the statutes involved and are décisive of this demurrer. 
The provisions of the Foraker act in question hâve been defined by 
the décision of the Circuit Court of Appeals, and the demurrer of 
the défendant must be overruled. 

The complaint allèges, and the demurrer admits, that the bay rum 
in question was manufactured in Porto Rico, and we hâve, therefore, 
no confusion from any doubt as to the place of manufacture. The 
goods arrived prior to the Act Cong. Feb. 4, 1909, c. 65, 35 Stat. 
594 (U. S. Comp. St. Supp. 1909, p. 857), which is as follows : 

"That upon bay rum, or any article contalnlng alcoliol, hereafter brought 
from Porto Rico into the United States for consumption or sale there shall 
be paid a tax on the spirits contained thereln," etc. 

But inasmuch as the Circuit Court of Appeals had theretofore de- 
termined the intent of the original statute, no inference can be drawn 
from the passage by Congress of a subséquent law amending the 
act to cover similar merchandise in the future. If the law did not 
provide for such internai revenue tax, then the amendment by Con- 
gress plainly covered the defect. Even if the law might hâve been 
intendied to cover thèse articles, but as construed by the courts did 
not do so, then the amendment of the statute met the situation. 

It is, however, contended by the défendant that the agreed state- 
ments of fact upon which the former cases hâve been decided did not 
express an accurate finding with respect to the liability of domestic bay 
rum to be classified as a distilled spirit for the purposes of taxation. 
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and that upon the présent demurrer a différent question présents it- 
self. 

The Century Dictionary diefines bay rum as : 

"A fragrant splrit much used as a cosmetlc, etc., especlally by barbera, ob- 
tained by distilUng the leaves o( the Pimenta acris of the natural order 
MyrtacBie, wlth rum, or by mixlng the volatile oU procured from the leaves 
by distillation with alcohol, water, and acetlc ether." 

The Standard Dictionary defines bay rum as : 

"An aromatlc Uquid obtalned by dlstllllng rum with the leaves of the 
bayberry (Pimenta or Myrcia acris) or by mixing varions olls, as the oils of 
myrica, of orange peel, and of pimenta, vrith alcohol; used as a cosmetlc 
and perfume." 

Section 3248 of the Revised Statutes is as follows : 

"Distilled spirits, splrlts, alcohol, and aleohollc splrit, wlthln the tnie la- 
tent and meanlng of thls act, is that substance known as ethyl alcohol, 
hydrated oxlde of ethyl, or splrit of wine, which is commpnly produced by the 
fermentation of grain, starch, molasses, or sugar, Includlng ail dilutions and 
mixtures of this substance; and the tax shall attach to thls substance as 
soon as it is in existence as such, whether it be subsequently separated as 
pure or impure splrit, or be immediately, or at any subséquent time, trans- 
ferred into any other substance, elther In the process of original production 
or by any subséquent process." 

Section 3251 of the Revised Statutes provides that : 

"There shall be levied and coUected on ail distilled spirits on whlch the 
tax prescribed by law bas not been paid, a tax," etc. 

While section 3254 is as follows : 

"Ali produets of distillation, by whatever name known, whlch contain 
distilled spirits or alcohol, on which the tax imposed by law has not been 
paid, shall be considered and taxed as distilled spirits." 

The acts relating to internai revenue do not specifically name bay 
rum as an object of taxation, nor do they name any other article Avliich 
is the product of distillation or made by mixing other produets with 
distilled spirits upon which the tax has not been paid. The imposi- 
tion of any tax upon any product of distillation, including, according 
to the provisions of section 3248, ail dilutions and mixtures of "dis- 
tilled spirits, spirits, alcohol, and alcoholic spirit," must be under the 
gênerai language of the foregoing statutes. Certain exemptions from 
taxation are enumerated, and particularly denatured alcohol, under Act 
June 7. 1906, c. 3046, § 1, 34 Stat. 215 (U. S. Comp. St. Supp. 1909, 
p. 854), covering domestic alcohol mixed with a denaturing matefial 
which destroys its character as a beverage and renders it unfit for 
liquid médicinal purposes. This exception does not seem in terms 
to include bay rum, and the défendant in the présent case contends 
that bay rum made in the United States must be either a distilled 
spirit or a mixture of distilled spirits, liable to payment of an internai 
revenue tax, if the spirits therein hâve not already paid an internai 
revenue tax. It is argued that the purpose of the law is a single tax- 
ation upon ail distilled spirits embraced within the gênerai provisions 
of the statutes above referred to. 
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The défendant also contends that the admission in the former cases 
"that there is no internai revenue tax imposed" on bay rum as such," 
when manufactured within the United States, meant merely that do- 
mestic bay rum was not mentioned by name in the statutes quoted, 
and that no attempt had ever been made to collect more than a single 
tax upon the distilled spirits with which the bay oil might be mixed, 
or with which bay leaves might be distilled, according to the définition 
quoted from the dictionaries hereinbefore referred to. But the déci- 
sions in, the previous cases, including that of the Circuit Court of 
Appeals, hâve determined that domestic bay rum is not taxable und'er 
the internai revenue law, and that (as a corollary thereto) Porto Rican 
bay rum is not taxable at the rate and under the classification of "dis- 
tilled spirits, spirits, alcohol, and alcoholic spirit," under section 3248, 
nor as a product of distillation, under section 3254, and the demurrer 
must be overruled upon the authority of those cases. 

Inasmuch as the demurrer has been submitted upon the merits, and 
a détermination a^ainst the défendant would seem to be final with 
respect to the plaintiff's right to recover, the plaintiff may hâve judg- 
ment absolute in the action if no answer be submitted within five days. 



UNITED STATES v. HUGHES et aL 

(District Court, W. D. Pennsylvanla. December 17, 1892.) 

No. 10. 

1. OouBTS (§ 376*)— State Laws as Rttlbs of Décision in Fédéral Couets— 

WlTNESSES. 

Under Bev. St. § 858 (U. S. Comp. St. 1901, p. 659), provlding that In ail 
other respects than those speelfled the laws of the state in which the court 
Is held shall be the rules of décision as to the competency of witnesses In 
the courts of the United States In trials at common law, In equlty, and In 
admiralty, does not apply to crlmlnal cases trled In the fédéral courts, 
where the competency of witnesses Is to be determined by the law of the 
Btate In which the court Is held as It exlsted when the courts of the 
United States were establlshed by the judlclary act of 1789. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dlg. % 984; Dec. Dlg. § 
976.* 

State laws as rules of décisions In fédéral courts, see notes to Wllson v. 
Perrln, U C. 0. A. 71 ; HIll v. Hlte, 29 C. C. A. 333.] 

2. CouETs (§ 376*)— State Laws as Rules of Décision in Fedeeal Couets— 

Witnesses. 

A person convlcted of and sentenced for murder or other Infamous 
crime Iti Pennsylvanla In 1789, on the establishment of the fédéral courts, 
was Incompétent to testlfy as a wltness in the state courts, and was there- 
fore Incompétent to testlfy in crlmlnal trials subsequently held in the féd- 
éral courts sittlng In that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 984 ; Dec. Dlg. § 
376.*] 

*For otber cases ses sàme topic & S hxtmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. WiTîTESSES (§ 49*)— DisQTjALiriOATTON— CoNvicnow OF Chime— Paedon— Ef- 

FECT. 

Pardon of a person convicted of an infamous crime, whether législative 
or executive, restores the person's competency to testify as a witness. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 116 ; Dec. DIg. 
§ 49.*] 

4. OONSTITUTIONAL LaW (| 50*)— DISTRIBUTION OF GOVEENMENTAI, POVfERS— 

Power to Pardon. 

The povirer to pardon havlng been vested In the Législature by the Con- 
stitution of Pennsylvania, as well as in the executive, the grant of power 
to the executive was no limitation on the right of the Législature also to 
exercise the power; and hence the failure of the Législature to exercise 
such power untll the passage of Act March 31, 1860 (Purd. Dig. p. 469, 
par. 357), did not affect the validity of such act or pardons granted pur- 
suant thereto. 

[E(J. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 48, 49 ; 
Dec. Dig. § 50.»] 

5. Witnesses (§ 49*)— Competency— Convicts— Pardon. 

Act Pa. March 31, 1860, § 181 (Purd. Dig. p. 469, par. 357) provides that 
where any person hath been or shall be convicted of any felony not punish- 
able wlth death, or any mlsdemeanor punishable with Imprlsonnient at 
labor, and hath endured or shall endnre the punlshment for which such 
ofCender hath been or shall be adjudged for the same, the punishment so 
endured shall hâve the like effects and conséquences as a pardon by the 
Governor. Eeld that, where a person convicted of murder in the second 
degree had served the term of Imprisonment imposed therefor and had 
been released, such service operated as a législative pardon, with ail the 
conséquences flowing therefrom, and operated to make the offender com- 
pétent to testify as a witness thereafter In crlmlnal trials In fédéral courts 
sittlng In that state. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 118 ; Dec. Dlg. 
§ 49.*] 

6. Pardon (§ 11*)— Amnesty— Distinction. 

"Pardon" Is granted to an indivldual criminal by name, while "amnesty" 
Is granted to classes of olfenders or communities. They differ, not in kind, 
but solely In the number they severally affc'ect. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. §§ 24-26; Dec. Dig. 
§ 11.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5168-5172 ; vol. 
8, p. 7745; vol. 1, p. 373.] 

Thomas Hughes and others were convicted of robbing certain post 
offices, and they apply for a new trial. Denied. 

Walter I^yon, for the United States. 
William J. Breene, for défendants. 

BUFFINGTON, District Judge. This is a motion for a new trial, 
dnd the reason alleged is the admission of the witness Hull to testify 
against the objection of the other défendants. Michael Coleman, 
Thomas Hughes, and Hull, the witness, were jointly indicted under 
section 5478, Rev. St. (U. S. Comp. St. 1901, p. 3696), for breaking 
into and robbing a number of post offices. When the case was called 
for trial, Hull, who had previously confessed to the government of- 
ficers his own guilt and that of his codefendants, enteredi a plea of 
guilty. The other défendants pleaded not guilty. Hull being called 
as a witness by the government, the défendants made objections to him 

•For other cases see same tople & § number lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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as being incompétent. To support their objection they exhibited to 
the court a record of Hull's conviction in the court of oyer and term- 
iner of Allegheny county, Pa., of the crime of murder in the second 
degree. In pursuance thereof he was sentenced to IS years' imprison- 
ment, which sentence he had served. The objection was overruled, 
HuU allowed to testify, and the défendants found guilty. The question 
is again raised on motion for new trial. 

The questions bearing on HuU's competency may be briefly stated 
in the position taken by counsel. It is contended by défendants' coun- 
sel, first, that in criminal trials in the United States courts in Pennsyl- 
vania the law of that state as it existedi at the passage of the judiciary 
act of 1789, in référence to the admission of évidence, must govern; 
and, second, that HuU, having been convicted of and sentenced for the 
crime of murder, which is an infamous one, would not hâve been a 
compétent witness in Pennsylvania in 1789, and is therefore now in- 
compétent. 

_ On behalf of the government it is alleged, first, that while the con- 
viction and sentence of Hull in the state court of Pennsylvania, as 
stated, might hâve rendered him incompétent in ail the courts of that 
state, yet it cannot hâve that effect in the United States courts ; sec- 
ond, that the crime of murder in the second degree is statutory in 
Pennsylvania, and did not exist until the act of 1794, that conse- 
quently it could not hâve rendered a man incompétent in 1789, for it 
did not exist, and no conviction could be had for its commission ; and, 
third, that Hull having served his term of imprisonment, this, under 
Act March 31, 1860 (P. L. 426) § 181, amounts to and is a pardon, and 
he is therefore compétent. 

The first position of défendants' counsel, viz., that the criterion in 
the admission of évidence is the law as it existed in 1789, is well taken. 
Section 858, Rev. St. (U. S. Comp. St. 1901, p. 659), after certain 
provisions not hère 'pertinent, provides: 

"In ail other respects the laws of the States In which the court Is held shall 
be the rules of décision as to the competency of witnesses In the courts of the 
United States In trials at common law and In equlty and admlralty." 

At first view it might seem this included criminal cases ; but the 
contrary bas been decided. In United States v. Reid, 12 How. 363, 
13 L,. Ed. 1023, the witness Clemens was rejected in 1851 in a crim- 
inal trial in the Circuit Court as being incompétent under the law as 
it existed in Virginia in 1789, although an act passed in 1849 made 
him compétent. This ruling was aifirmed by the Suprême Court ; Chief 
Justice Taney (speaking of section 34 of the act of September 24, 
1789 [U. S. Comp. St. 1901, p. 581], of which section 858, quoted 
above, is a substantial re-enactment) saying : 

"The language of this section cannot upon any falr construction he extended 
beyond civil cases at common law, as contradlstîngulshed from sults In equlty. 
So far as concems rlghts of property, It Is the only rule that could be adopted 
by the courts of the United States and the only one that Oongress had the 
power to estàbllsh. And the section above quoted was merely Intended to con- 
fer on the courts of the United Sta tes the Jurisdietlon necessary to enable- 
them to admlnlster the laws of the states. But It could not be supposed, wlth- 
out very plain words to show it, that Congress intended to give to the states 
the power of prescriblng the rules of évidence in trials for offenses against th& 



TJNITED STATES V. HDQHES. 241 

United States. For this construction would in effect place the crlmlnal juris- 
prudence of one sovereignty under the control of another. * • • Ttie law 
by which, in the opinion of this court, the admisslbility of testimony in crlm- 
lnal cases must tie determlned, Is the law of the state as it was when the 
courts of the United States were established by the judiclary act of 1789." 

This doctrine was followed in the late case of Logan v. United 
States, 144 U. S. 303, 13 Sup. Ct. 629, 36 L. Ed. 429, where Mr. Jus- 
tice Gray, af ter a f ull discussion of the question, says : 

"For the reasons ahove stated, the. provision of section 858 of the Revised 
Statutes, that 'the laws of the states in which the court is held shall be the 
rules of décision as to the competency of witnesses in the courts of the United 
States in trials at common law and in equlty and admiralty,' has no applica- 
tion to crlmlnal trials ; and, theref ore, the competency of witnesses in crlmlnal 
trials In the courts of the United States held wlthin the state of Texas Is not 
governed by a statute of the state which was flrst enaeted in 1858, but, except 
so far as Congress has made spécifie provisions upon the subject, is governed 
by the common law, which, as has been seen, was the law of Texas before the 
passage of that statute and at the time of the admission of Texas Into the 
Union as a state." 

There is no doubt that a person convicted of and sentenced for mur- 
der, it being an infamous crime, would hâve been incompétent in the 
courts of Pennsylvania in 1789. Conceding for the purposes of this 
case that a conviction and sentence for murder in the second degree 
would hâve the same effect, the question then arises : Is not Hull a 
compétent witness by virtue of the 181st section of the act of March 
31, 1860 (Purd. Dig. p. 469, par. 357)? The section is as follows: 

"Where any person hath been or shall be convicted of any felony, not pun- 
Ishable wlth death, or any misdemeanor punlshable with Imprisonment at la- 
bor, and hath endured or shall endure the punishment to which such ofCender 
hath been or shall be adjudged for the same, the punishment so endured shall 
hâve the like effects and conséquences as a pardon by the Governor, as to the 
felony or misdemeanor whereof such person was so convicted." 

As to the effect of a pardon in restoring competency there is no 
doubt. It has always been so held in Pennsylvania (sec Hoffman v. 
Coster, 2 Whart. 468, and Miller on the Competency of Witnesses, 
pp. 18-19), and in the courts of the United States (see Boyd v. United 
States, 142 U. S. 450, 12 Sup. Ct. 292, 35 L. Ed. 1077, and Logan v. 
United States, 144 U. S. 303, 12 Sup. Ct. 617, 36 L. Ed. 429). But 
is this act in effect a pardon, or is it an enabling statute, passed since 
1789, and which cornes within the spirit of the court's prohibition in 
United States v. Reid, supra? where it was said: 

"But no law of a state, made slnce 1789, can affect the mode of proceedlng or 
the rules of évidence In crlmlnal cases." 

We are of opinion the latter is not the true construction of this 
statute. It is true it indirectly changes the incompetency of many 
persons; but this follows from the scope of the application of the 
act, and not from the change of any rule or principle of évidence. 
The released criminal, who, without being mentioned by name, is par- 
doned by its comprehensive terms, and thereby madle compétent, is 
made so in no différent way than he would be were he pardoned by 
name by the executive. While pardons are usually granted by the ex- 
ecutive, the pardoning power by no means is confined to that branch 
175 F.— 16 
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of the government. In England, pardons by act of Parliament were 
not infrequent, and they are placed on a higher level than the king's. 
Blackstone, vol. 4, p. 401, says : 

"A pardon by act of Parliament is more bénéficiai than by king's charter, 
for a man Is not bound to plead it, but the court must, ex officlo, take notice 
of it." 

Which words were quoted with approval by Chief Justice Marshall 
in United States v. Wilson, 7 Pet. 162, 8 L. Ed. 640, where he says : 

"The reason why a court must, ex offlélo, take notice of a pardon by act of 
Parliament, Is that it is consldered as a public law, havlng the saine effect on 
the case as If the gênerai law punishing the offense had been repealed or an- 
nulled." 

Frôm the very nature of government, it requires no reasoning to 
prove the self-evident proposition that in Perinsylvania the power of 
pardon was vested in the législative branch by the inhérent power of 
the suprême lawmaking power and in the executive by constitutional 
provision. The grant of this power to the executive was no limita- 
tion on the right of the power granting it to exercise it also. Be- 
cause this législative power of pardon was dormant, so far as this 
case is concerned, until 1860, when the act in question was passed, 
does not stamp it as being of the nature which Justice Taney alluded 
to. The right of pardon by executive and législative branches, with 
ail the well-understood conséquences, including restored competency, 
existed in Pennsylvania in 1789, when Congress adopted the then 
rules of évidence as the criterion for future criminal trials. It must 
hâve had in mind the possibility of pardon by either branch, and the 
effect thereof . The subséquent exercise of that right by the législative 
branch was obviously as proper as by the executive, and législative 
pardon of Hull by spécial act of assembly (prior to the Constitution 
of 1874) would hâve restored his competency. Such being the effect 
if Hull were pardoned by name by the executive, there is no différent 
effect where he is pardoned by description of a class of offenders. 

Pardons are granted to individual, criminals by name; amnesty to 
classes of offenders or communities. They differ, not in kind, but solely 
in the number they severally affect. We are of opinion, therefore, 
that the act of 1860, quoted above, was a législative pardon or act of 
gênerai amnesty. It is true it does not take effect until after the im- 
prisonment has been served ; but that makes it none the less a pardon, 
or its effects différent. See Logan v. United States, supra. That such 
is the case; that it was passed as a gênerai pardon, and intended to 
supply the place of the numerous pardons the Governor was called on 
to issue to restore the competency of convictedi persons, is evidehced 
by the report of the commissibners of the Pénal Code, who, in re- 
porting to the Législature for passage the section quoted, said: 

"This section Is new. It Is founded on the prlnclple that, If the offender has 
fuUy suffered the punlshment infllcted by law upon his crimes, he should be 
restored to sb'clety wlthout any furthér légal taint. * * * In effect, the ob- 
ject of this stfltute is at présent attataed through the pardon of the Governor, 
which Is contlnually Invoked to restore such persons to thelr competency as 
Arttnesses, after they hâve fulflUed the sentence of the law." 
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This citation shows the act was passed as a substitute for individual 
pardons, to supply their place, aiid to make that which had been be- 
fore a matter of individual grâce one of gênerai right. Regarding 
this act as a législative pardon, that it has the same effect as an ex- 
ecutive pardon to Hull by name, we are of opinion his competency is 
restored, and his testimony was rightly received. The view we hâve 
taken renders it needless to discuss the first and second positions taken 
by the government as noted. 

The motion for a new trial is overruled, and the défendants directed 
to be brought up for sentence. 



In re WALRATH. 
(District Court, N. D. New York. January 4, 1910.) 

1. Bankrttptcy (§ 41») — Persons Entitled to Adjudication — Infants — 

"Debt"— "Person" Who "Owes Debts." 

Bankr. Act July 1, 1898, c. 541, § 1, subd. 11, 30 Stat. 544 (D. S. Comp. 
St. 1901, p. 3419), provicies that "debt" shall Inclnde any debt, demand, or 
claltn provaWe In banliruptcy; section 4 déclares tliat any "person" who 
"owes debts," exeept a corporation, shall be entitled to the beneilts of the 
act as a voluntary banlsrupt ; and section 63 déclares that debts shall be 
a fixed liabllity, absolutely owing at the time of the fillng of the pétition, 
etc. Held, that the words "owes debts" mean an obligation for which a 
debtor la legally liable, and hence the bankruptcy act Inehides an Infant, 
where he owes debts for which his property is legally chargeable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 41.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1864^1886; 
vol. 8, p. 7628; vol. 6, pp. 5322-5335; vol. 8, p. 7752; vol. 6, pp. 5129-5130. 

What persons are snbject to bankruptcy laws, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 0. C. A. 4.] 

2. Bankruptcy (| 407*)— Application ïor Discharge— Nature or Pboceed- 

ING. 

An application for a bankrupt's discharge Is an independent proceedlng, 
In which the jurlsdictlon and valldity of the prier proceedlngs are not in- 
volved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 731 ; Dec. Dig. 
§ 407.*] 

8. Bankruptct (I 407*) — JuDGMENT— Collatéral Attack — Infant's Dis- 
charge. 

Where a judgment was recovered agalnst an Infant on a debt for which 
His property was legally liable, and he thereupon beeame a voluntary bank- 
rupt, the bankruptcy adjudication was not subject to collatéral attack by 
the judgment creditor on an application by the bankrupt for a discharge, 
on the ground that an Infant was not wlthln the bankruptcy act, slnce the 
valldity of the adjudication, not appealed from, reversed, or set aslde, can- 
not be questloned, on application for a discharge, exeept by showing It was 
made by a court havlng no jurisdlction to pronounce it. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In the matter of Henry L. Walrath, bankrupt. Application in the 
nature of a demurrrer to the sufficiency of the spécifications of objec- 
tion to the bankrupt's discharge and to dismiss the same. Sustained. 

Baldwin & Magee, for the motion. 
McCarthy, Ludington & Hayden, opposed. 

*For otber cases see Bame topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RAY, District Judge. The above-named bankrupt îs an infant un- 
der the âge of 21 years, and it is alleged that for such reason this 
court bas no jurisdiction to grant a discharge in this proceeding. Hen- 
ry L,. Walrath filed his voluntary pétition in bankruptcy on or about 
May 26, 1909. An adjudication was made, and the matter referred 
to C. I<. Stone, Esq., one of the référées in bankruptcy. The first 
meeting of creditors was held July 19, 1909, and Frank E. Parsnow, 
a creditor, appeared and filed his claim in the sum of $939.40, and 
same was duly proved and allowed. A. H. Sheldon was appointed 
trustée of the estate of said bankrupt, and Parsnow participated in 
such appointment. The trustée duly qualifiée and acted. Parsnow 
demanded an examination of such bankrupt, and such examination 
was had. It appears there were no assets. No other creditor proved 
a claim. September 15, 1909, the bankrupt filed his pétition in due 
form, asking a discharge under the bankruptcy law. The référée has 
filed his certificate of conformity and recommends a discharge. On 
the return pi the order to show cause on such pétition for a discharge, 
said Frank E. Parsnow, who had proved such daim, filed spécifications 
of objection to the discharge of the bankrupt on the ground that, he 
being an infant, the court has no jurisdiction to grant such order. 

The claim of Parsnow proved and allowed, and which gives him 
standing in court, is the amount of a judgment in his favor against 
Walrath in an action for négligence, from which no appeal has been 
taken. The said objecting creditor has not at any stage moved to 
open the adjudication or dismiss the pétition instituting the bankruptcy 
proceedings. Infants are liable for some debts, and they and their 
property may be bound in judgment therefor. This claim of Parsnow 
is one of that class. It has been so adjudicated by a court of compé- 
tent jurisdiction. Walrath, the bankrupt, owes the debt. He owed 
the debt when the proceeding in bankruptcy was instituted. The law 
has so adjudged. The bankruptcy act, "An act to establish a uniform 
System of bankruptcy throughout the United States," approved July 
1, 1898 (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, 
p. 3418]), as amended February 5, 1903 (32 Stat. 797, c. 487), and 
June 15, 1906 (34 Stat. 267, c. 3333), provides in section 1 that " 'debt' 
shall inciude any debt, demand or claim provable in bankruptcy," and 
in section 2 that the courts of bankruptcy shall hâve power to "ad- 
judge pCrsons bankrupt who," etc., and in section 4 that "any person 
who owes debts, except a corporation, shall be entitled to the benefits 
of this act as a voluntary bankrupt-," and in section 63 that "debts of 
the bankrupt may be proved and allowed against his estate which are 
(1) a fixed Hability as evidenced by a judgment or an instrument in 
writing, absolutely owing at the time of the filing of the pétition 
against him," etc. 

This was a provable debt, and was proved by this objecting creditor, 
and duly allowed. The act nowhere excepts infants from its provi- 
sions or benefits. The language is as broad as it could bave been 
made in gênerai terms to inciude infants, and there is nothing else- 
where in the act indicating that they are not included in the language 
quoted. There is no ground of public policy for excluding them, or 
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so construing the act as to exclude them, where they owe debts. This 
court therefore holds that Henry L. Walrath was, although an infant, 
entitled to the benefits of the act, and that he was properly adjudicated 
a bankrupt. The proceedings had are neither void nor voidable. In 
re Cari S. Brice, 2 Am. Bankr. Rep. 197, 93 Fed. 943; Collier on 
Bankruptcy (7th Ed.) 96, 97, where it is said : 

"An infant, elther petitionlng or petitloned against, must appear to hâve 
capaclty to owe. It Is yet a mooted question, however, whetlier an infant -wbo 
has either held liimself out and traded as an adult, or who allèges only debts 
for necessaries, cannot be adjudged bankrupt on his own pétition. Tlie better 
opinion seems to be that he can." 

This infant in respect to this debt was under no disability. He 
owed the debt, and his property was liable for its payment. Sup- 
pose he had owed ten debts of the same class and grade, with only 
property sufificient to pay 50 cents on the dollar; is there any good 
reason why he should not hâve been adjudged a bankrupt, and his 
property applied in payment of ail pro rata? Or, should the first one 
to obtain judgment and exécution be allowed to sweep the deck, in 
the very face of the act and its declared purpose? Under the act of 
1841 (Act Aug. 19, 1841, c. 9, 5 Stat. 440), where, as hère, infants were 
not exempted from its opération, it was held they were entitled to its 
benefits. In re Book, 3 McLean, 317, Fed. Cas. No. 1,637. It is 
unquestionably true that an infant cannot be adjudicated a bankrupt, 
unless it appears that he "owes" debts. The word "owe" means 
something : That he is now legally liable for its payment, and that it 
may be enforced. This being so, he is entitled to his discharge in this 
proceeding instituted for that purpose ; no other ground of objection 
appearing. "Any person who owes debts" is entitled to the benefits of 
the act, and it cannot be successfully contended that an infant is not 
a person. 

But the validity of thèse proceedings cannot be challenged hère col- 
laterally. The petitioner has been adjudicated, and jurisdiction estab- 
lished. That judgment stands unimpeached. This is an independent 
proceeding. In re Clisdell (D. C.) 4 Am. Bankr. Rep. 95, 101 Fed. 
246 ; In re Mason, 3 Am. Bankr. Rep. 599, 99 Fed. 256. Sections 14 
and 29 state the objections which may be interposed and litigated hère. 
Jurisdiction and the validity of the prior proceedings are not included. 
The confusion in the cases has arisen over the attempt to show that 
an infant who actually "owes" a debt for which he and his property 
are liable, and which may be enforced against both, is not entitled to 
the benefits of the act, for the reason that infants who hâve made 
contracts not binding, and which may not ever become binding, which 
the infant may ratify on becoming of âge and then owe the debt in- 
curred by such ratification, but which they do not owe or cannot owe 
during infancy, are not entitled to the benefits of the act; in other 
words, that infants who do "owe" debts are not entitled to the bene- 
fits of the act, for the reason infants who do not owe debts are not. 

Infants with no liabilities except of the latter description are not 
entitled to the benefits of the act, for the reason they do not "owe" 
debts, not for the reason they are infants. An adult is not entitled to 
the benefits of the act unless he owes debts. The disability of the 
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infant goes to his pbwer to incur a debt, so that hé cannot be said to 
owe it, tiQt to his power to pay or avoid a debt he actually owes, or 
take thé bènefit of a law which releases him, or which may release 
hitn, from^ one hè actually "owes." The law does not say "any adult 
persoh who owes debts, except a corporation, shall be entitled to the 
benefits of this act as a voluntary bânkrupt," but "any persoh"; and 
until it can be demonstrated that an infant who owes a debt is not a 
"person," such infant is within the law and entitled to its benefits. 
Such infant is çlearly ihcluded ip the term "any person who owes 
debts," etc. It would hâve been just as easy for Congress to hâve 
said "Adult, persons who owe debts," or "Any adult person who owes 
debts," and thlis hâve excluded infants who owe debts. as to hâve used 
the langi-age it did. It was not the purpose of Congress to secure 
an equal distribution of the property of ail insolvent adult persons 
amongst their creditors, respectively, and give them the benefits of 
the act, and leave the property of infants within the grasp of the first 
creditor obtaining judgment, to the exclusion of ail others, and leave 
such infant liable for its unpaid debts or for the remainder of its un- 
paid debts. There is no reason why infants who owe debts which 
may be enforced against them and their property should not hâve the 
benefit of the act, and I can sée no légal obstacle to their having it. 
By the adjudication it was settled that Walrath, the petitioner, owed 
debts, and in that adjudication this objecting creditor acquiesced. He 
made himself a party to the proceedings in bankruptcy, when he ap- 
peared therein, and proved his claim, and examined the bânkrupt, and 
took part in the appointment of the trustée of his esta te. He cornes 
hère in this proceeding, alleging that he is a creditor of this infant, 
and, in légal eflfect, asserts that the petitioner owes to him an estab- 
lished and enfofceable debt. On his own showing this infant is within 
and entitled to the benefits of the law. He sets up no objection speci- 
fied as a ground for refusing a discharge in sections 14 and 29 of the 
act, and as the adjudication stands unreversed it must be assumed to 
be valid. As was said by Coxe, Circuit Judge, in Re Clisdell, supra : 

"The pétition for a discharge rests upon the fundamental proposition that 
the petitioner has been adjudicated a bânkrupt." 

This court holds that the validity of that adjudication, not appealed 
from, reversed, or .set aside, çannot be questionedj on application for 
a discharge, except by showing it was made by a court having no 
jurisdiction to pronounce it. 

, Motion granted, and there will be a discharge according to the 
prayer of the pétition. 

XHB CE. PAUL. 

.^(District Court, D. New Jersey. September J, 1909.) 
1. Shipping (§ 81*)— LiABiLiTT or Vbssel fob Torts— Négligence of Mas- 

Where It w^fl necessary that a heavily laden barge moored aldngside a 
wharf shbuld flOat ont wlthi thè èbb tide to avoid grounding, owing to the 
shallow water near the wharf, a scow which moored outside of her was 

•For other cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & RepT Indexe» 
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bound not to Interfère with her free movement, and was liable for her in- 
jtiry by being so conflned that she was obllged to rest on the uneven bot- 
tom. 

[Ed. Note. — For other cases, see Sbipping, Cent. 0ig. § 344; Dec. Dig. 
§ 81.»] 
2. Shipping (§ 81*) — liiABiLiTY Oï Vessel pob Torts— Joint Liabilitt. 

Wbere the plain fault of one vessel was sufflcieut to account for the 
injury of another, the latter la not to be charged wltb contributory fault, 
In the absence of clear proof. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 344 ; Dec. Dig. 
§ 81.*] 

In Admiralty. Suit by the Newbold Whiting Company against the 
barge C. E. Paul. Decree for libelant. 

A. H. Swackhâmer, for Ubelant. 

Wilson, Carr & Stackhouse, for claimant. 

RELLSTAB, District Judge. During the night of the 33d, or the 
early morning of the 34th, of April, ]906, the barge of the libelant 
sank, with its cargo of chalk, while moored at its wharf in Big Timber 
creek, a navigable, tidewater stream. The barge had been so moored 
for several weeks prier thereto, awaiting the discharge of its cargo. 
No one was in charge at the time it sank, and no one testified to see- 
ing it sink. Its sunken condition was discovered by the night watch- 
man of the libelant, about 1 o'clock in the morning of the 24th. 

On the 32d the claimant's barge or scow C. E. Paul (hereafter called 
the scow), loaded with stone, was brought alongside of the barge and 
moored; the stern of the scow being fastened to the wharf by two 
Unes running across the stern of the barge, and the bow by a line 
which was fastened either to a cleat on the barge's bow or to the 
wharf by crossing the bow of the barge. There is a dispute as to 
whether the stern lines crossed only a corner of the whole of the 
barge's stern ; also whether the bow line stretched across the barge's 
bow to the wharf, or was fastened to a cleat on the barge's bOw; ,but 
it is immaterial, in view of the conclusions I hâve reached as to the duty 
of the scow, to détermine which of thèse contentions is right. 

The libelant charges that the scow was negligently fastened to said 
barge or wharf, and that by reason thereof, and the rise and fall of 
the tide, the scow ran into and rested on the top of the barge in such 
a manner as to cause it to be fîlled with water and to sink. The claim- 
ant, in addition to denying such négligence, avers that the scow never 
collided with the barge, and that the barge sank because it was unsea- 
worthy. 

The creek bottom underneath the barge was uneven. Along the 
wharf there was a bank three f eet wide, and the barge, when sunken, 
rested on two humps, one at either end, and gave way in the middle 
under the strain. The barge drew six feet of water, and there was 
only three feet of water at low tide, where she was moored. It was 
necessary, therefore, if the barge was not to ground, that she should 
fîoat out with the ebb tide. When sunk, the barge listed towards the 
middle of the stream, the bottom close to the wharf, and the top some 

*For other oases eee same topic & S numbbh In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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three feet therefrom. The lines from the scow crossing the barge 
were so taut that they could not be loosened at the wharf ends. 

There was sufficient unoccupied wharf at one end of the barge to 
avoid the necessity of the scow's mooring along its side, if the wharf- 
age itself was in good enough condition to tie to. There is some dis- 
pute in the évidence as to the condition of this wharfage ; but assum- 
ing that its condition was such as to not permit of a proper fastening, 
and that there was need for the scow to moor where it did, it was the 
duty of the scow to so moor as not to interfère with the free move- 
ment of the barge already there. It is no défense to show that the con- 
dition of the creek's bottom underneath the barge, or the depth of the 
water there at low tide, was unknown to those in charge of the scow. 
Both boats were heavily loaded, and the barge, being at the wharf 
v/hen the scow came there, was entitled to an unobstructed passage to 
float out with the ebb tide, and when the scow moored alongside of 
the barge, using it as a fender or wharf, it was bound to see that such 
right was not obstructed or interfered with. 

In Vantine v. The Lake, Fed. Cas. No. 16,878, S Wall. Jr. 52, it was 
held that: 

"A vessel whleh moors alongside of another, at a wharf or elsewbere, be- 
comes responsible to the other for ail Injuries, resulting from her proximity, 
which human sklll or précaution could hâve guarded against." 

If the barge, on the ebb tides that occurred between the arrivai of 
the scow and the sinking of the barge, could hâve floated out, except 
for the présence and mooring of the scow, and she went aground be- 
cause the scow hampered her movements and prevented her floating 
out, and either from the resuit of her listing, or her seams giving way 
under the strain referred to, she fiUed with water and was unable to 
rise with the incoming tide, the scow is responsible for the resulting 
damages. A fortiori, if the fastening of the scow, whether across or 
to the barge, forced her to list with the ebbing tide, and held her down 
and against the wharf,, during which she filled and was rendered in- 
capable of floating when the tide changed. Meyers v. The America 
and The Nile (D. C.) 38 Fed. 356; Vantine v. The Lake, supra; Call 
v. The Addie Schlaefer (D. C.) 37 Fed. 383. 

There is nothing in the case that permits of a finding that the barge 
was unseaworthy, or. that it was moored in such a way as to prevent it 
from adjusting itself to the ebb and flow of the tides. It was old, 
considerably the worse for wear, and carried some water, but not 
enough to make it unseaworthy. It was serviceable for the uses to 
which it was put. It had responded to the flow and ebb of the several 
tides, while it lay moored awaiting the discharge of its cargo. It was 
floating when the scow was moored, and during each of the two flood 
tides that ensued between that time and the sinking thereof. 

Some other reason than that it was unseaworthy or improperly 
fastened must be found to account for its sinking. This, in my opin- 
ion, is found in the manner in which the scow was moored alongside. 
In mooring the scow where he did, its captain was considering only 
the safety of his own boat. He declined to moor along the unoccupied 
portion of the wharf, because, as he said, he was not satisfied he had 
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enough water there, did not know anything about the place, and did 
not care to take the risk of going there. He was in duty bound to 
consider the interest of the boat already at the wharf as well as his 
own. His very lack of knowledge of the depth of water along the 
wharf at low tide, or the character of the creek bottom, should hâve 
impelled him to obtain such knowledge, and détermine whether this 
loaded barge could safely ride the tides in case he moored alongside. 
In not doing so he lacked the particular information essential for the 
détermination of how his boat should be moored so as not to interfère 
with the free action of the barge in adjusting itself to the tides. 

According to his own testimony he moored at high water, while 
the barge was close to the wharf. He fastened the stern of his boat 
to the wharf by running two lines across the corner of the barge, and 
the bow of his boat to a line fastened to a cleat on the bow of the 
barge, with only two feet of slack. What is a proper fastening, when 
one boat uses another for a wharf or fender, dépends entirely upon 
the conditions in which the latter boat is placed. Such a fastening as 
the captain of the scow made in this case might be proper under some 
circumstances, but, in my opinion, was not under the f acts in this case. 
Neither in the allowance of slack nor the method of running his fas- 
tening lines did he exercise the degree of care required under the con- 
ditions then confronting him. If the mooring had been made at low 
tide, and the inner boat afloat, an allowance of two feet of slack might 
hâve been sufficient for the utmost need of room of such inner boat; 
but the giving of only two feet of slack at high tide, with the inner 
boat hugging the wharf, in view of the depth of the water and the 
character of the creek bottom along this part of the wharf, did not give 
sufficient play to enable the barge to float properly with the ebbing 
tide. 

The method of running the lines also may or may not be proper, ac- 
cording to the circumstances. The outside boat, in making its f asten- 
ings, must not run its lines so as to bind or unduly hamper the move- 
ments of the inner boat. If the lines are run at low tide, and they did 
not then unduly bind or hamper its movements, it would be a strong 
indication that the change of tide would not add any greater burden 
to the inner boat in this respect. When the lines are extended at high 
tide, however, no such indication would be présent. The inability to 
cast oflf thèse lines at their wharf ends, upon the discovery that the 
barge was sunk, and the chafing marks made by such lines subsequently 
discovered on the barge, convince me that the lines run eut by the 
outer boat did unduly bind and hamper the movement of the barge 
on the ebb tide. 

During the ebbing tide, in view of the sloping character of the 
creek bottom, greater depth of water would be under the outer boat, 
and as she responded to the action of such tide, the mooring lines, 
with two feet of slack, would soon become taut, and necessarily hold 
back the inner boat and cause her to ground, as she needed at least 
10 feet of play to avoid grounding at low tide. And inasmuch as 
she would be grounded before low ebb, she would not only bear the 
weight of her own cargo, but some of the weight of the outer boat. 
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which continuée! lowering until the tide became slack. This would 
cause her to list more, and to be more firmly imbedded in the creek 
bottom, than if she were merely carrying her own weight, making it 
more difficult for her to rise with the incoming tide. That a barge thus 
burdened should eventually open her seams, or otherwise spring a leak, 
is not strange. 

Not having knowledge of the depth of the water at low tide, or the 
character of the creek's bottom along the wharf, and having moored 
at high water, the captain of the scow, in addition to allowing more 
slack and the stretching of his lines so as not to unduly hold in the 
inner boat on the ebb tides, should hâve been alert to note the èfïect 
his mooring had on the barge, as the tide ebbed. This he did not do, or 
he was indiffèrent to what he observed. He says he never changed 
or moved the lines. The effect his mooring had on the movement of 
the barge at ebb tidie would demonstrate to any ordinarily caref ul, 
prudent master that it was improper, and bound to resuit in damage to 
the barge, and that this should be immediately changed. Not moving 
or changing the lines after opportunity was afforded to judge the ef- 
fect of the fastenings at the first ebbing of the tide after the scow was 
moored was as great an act of négligence as the original fastening, 
if it was not willful disregard of the other's rights. In my opinion, 
such barge would not bave sunk if the captain of the scow had exer- 
cised due précaution when he moored alongside. And for his failure 
in that respect, and in not changing his moorings when it was évident 
that such barge would sustain injuries if he did not, the scow is liable 
for ail the damages that resulted from such négligence. 

The question whether libelant was guilty of contributory négligence 
in leaving its barge unattended gave me some concern, but I hâve con- 
cluded that inasmuch as its barge was moored at its own wharf, and 
had ridden: a number of changing tides without injury, and the fault 
of the scow is, in itself , sufficient to account for the sinking of the 
barge, it, in the absence of clear testimony that such failure to look 
after the boat was a contributing cause to the sinking thereof , is not 
to be charged with such négligence. It is not enougb to raise a doubt 
with regard to the management of such vessel. The City of New ■ 
York, 147 U. S. 73-85, 13 Sup. Ct. 211, 37 L. Ed. 84; The Ludvig 
Holberg, 157 U. S. 60-71, 15 Sup. Ct. 477, 39 L. Ed. 630; The Ore- 
gon, 158 U. S. 186-197, 15 Sup. Ct. 804, 39 L. Ed. 943; The Mexico 
(D. C) 78 Fed. 653. 

As to the damages: Thç, libelant is entitled to be ttiade whole for 
ail the losses that it has sustained through the sinking of its boat. This 
would embrace the cost of raising it and its cargo, putting it in as good 
condition as before the sinking, and the différence between the value 
of the cargo before and after submersion. The libelant did not as- 
certain what it would cost to raise the barge with its cargo, but pro- 
ceeded first to ùnload, and pursued) this only at low tide, working only 
about three-quarters of an hour each day. After this had been carried 
on for about six months, it ascertained the cost of raising the barge, 
and contraçted to havs Jt done for $300. The post of repairs made 
necessary by sùch sinking was never ascertained, because before the 
boat was actually raised it was run into by another vessel, resulting in 
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addîtional injury. This necessitated a change in the contract with the 
wrecker, with the resuit that the barge was not raised for the Hbelant, 
but given to the wrecker, with $200 cash for removing it. 

When the barge was sunk, it carried a cargo of about 275 tons of 
chalk, valued close to $900. Of this the libelant succeedied in removing 
only 300 tons; the remaining 75 tons being a total loss. The extra 
cost of removing the 200 tons is said to hâve been 35 cents a ton, and 
the value of the recovered cargo is said to hâve been about one-half 
its normal value ; the différence in value being occasioned by its adul- 
tération with mud. This calculated, the loss would be about $250 on 
the 75 tons not recovered, and $400 on the 200 tons removed, making 
a total loss on the cargo of about $650. The libelant also claims that 
it was compelled to pay 10 cents a ton to unload other cargo that 
arrived there, because of the obstruction of such sunken barge, and 
that about 5,000 tons of such other material were unloaded during the 
18 months while the barge remained sunk. It does not appear at what 
part of such period suchcargoes were unloaded, and as the libelant 
unduly delayed the removal of such barge no damage can be had for 
the extra cost of such unloading. That the cargo was damaged to 
some extent by being submerged, and that it cost more to remove it 
because it was submerged, is undoubted; nor can there be any ques- 
tion but that the damage to the chalk increased the longer it remained 
under water. Whether it was practicable to raise the barge with its 
cargo, or how much of this damage to the cargo was due to its con- 
tinued remaining under water, and its added contact with the mud and 
other foreign substances, was not testified to. The wrecker testified 
that it cost, ail told, to raise and put the barge in proper condition 
$800 ; but, as already stated, this barge sustained additional damage 
by a second mishap, and how much of this cost is attributable to the 
latter does not appear. 

It will be seen from this récital that it is not possible to ascertain 
the amount of the sustained damages with any certainty. The libelant 
had it in its power to ascertain the cost of raising the boat immediately 
after it was sunk, and whether it would be necessary to first unload. 
This it did) not do, and we are left to speculate as to how much of 
the différence in value of the cargo is due to the submerging, and 
how much to its continuing under water, and how much of the latter 
was unavoidable. That it sustained damages to the boat and cargo is 
clear, as is also the fact that much of the damages to the latter could 
hâve been avoided by more prompt action on its part. 

An allowance of $200 as the cost of raising the barge, if it had 
been done promptly, a like amount as the cost of repairs resulting 
from the sinking of the barge and the strain to which it was subjected 
while lying on the uneven bottom, if it had been promptly raised, and 
a like amount as damages to the cargo, making a total of $600, will 
be allowed libelant, and a decree may be entered for that amount with 
costs. 
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WEIL V. ALABAMA STATE LAND CO. et aL 

(Circuit Court, N. D. Alabama, S. D. December 20, 1909.) 

No. 202. 

1. Eailboads (§ 87») — Public Aid— State Bonds— Sectjritt. 

Act Ala. January 11, 1870 (Acts 1869-70, p. 89), authorlzed the Issnance 
of State bonds In ald of the Alabama & Cbattanooga Rallroad Company, 
as a loan of the state's crédit to expedite the construction of the road. 
The State bonds were to be Issued only In exchange for the first-mortgage 
bonds of the rallroad, secured by the rallroad's land grants from the féd- 
éral government. The act also provided that the directors and stock- 
holders of the rallroad company should be held personally liable "to the 
State" for any loss Incurred by any consclous violation of the act, and, if 
the bonds should not prove sufflclent to secure the state, the Governor 
was authorlzed to require the rallroad to glve a second mortgage on Its 
railroad "ample and sufflclent to secure the state from any loss by the is- 
suance of state bonds." A slnklng fund was provided for to be used in 
the purchase of railroad company's bonds In the hands of the state, whlch 
were then to be presented to the State Audltor for cancellatlon and re- 
turned by hlm to the company, whlch présentation and cancellatlon to 
the requlred amount each year should constitute a full compllance with 
the flrst section of the act. Personal securlty was also requlred by the 
state for the completion of the road, conditloned that, on fallure to com- 
plète and equlp as requlred, the surety should become liable to the state 
for the entlre amount of the bonds of the state" which the company should 
recelve. Held, that the holders of state bonds issued under such act had 
no Interest In the securlty given the state by the company, the rallroad 
company owing no duty to such bondholders but only to the state, and 
hence the bondholders could not enforce their bonds as against the 
granted lands mortgaged to the state. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 73 ; Dec. Dig. 
§ 37.*] 

2. SUBBOGATION (§ 36*) — Pebsons Against Whom Enfobceable. 

Slnce the state and not the rallroad company was the principal debtor on 
the state bonds, and payment by the rallroad company to the state for 
the redeemed bonds dlscharged the rallroad company's obligations, the 
holders of the state bonds had no right by subrogation to look elther to 
the railroad company or to its property pledged for indemnity to the 
Btate for the payment of such bonds, and this especially after the state 
had parted with the lands mortgaged and recelved therefrom $40,000 in 
addition to the surrender of 1,883 of Its crédit bonds. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dlg. § 99 ; Dec. Dig. 
§ 36.*] 

S. CouBTS (§ 96*) — Fedebai, Couets— Rule of Décision— Décisions oe Su- 

PBEME COUET. 

Décisions of the Suprême Court of the United States on similar ques- 
tions are binding on the lovver fédéral courts, though not in Une with the 
carrent of authority In other jurisdlctlons. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 325, 327, 328; 
Dec. Dlg. § 90.*] 

Suit by A. J. Weil against the Alabama Statfe Land Company and 
others. On demurrer to bill. Sustained. 

Willett & Willett, for complainant. 
Smith & Smith, for défendants. 

*For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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GRUBB, District Judge. The complainant is the holder of seven 
of the bonds of the state of Alabama, a part of an issue of 2,000 
bonds, authorized by and issued under an act of the Législature of 
Alabama approved February 11, 1870 (Acts 1869-70, p. 89), entitled 
an act "to loan the crédit of the state of Alabama to the Alabama and 
Chattanooga Railroad Company, for the purpose of expediting the 
construction of the railroad of said company within the state of Ala- 
bama." The bonds were issued to the railroad company and by it 
sold in the market. The bill of complaint seeks to charge certain 
lands in the possession of the défendant the Alabama State Land 
Company with payment of said state bonds, by virtue of an alleged 
équitable lien or right of subrogation, created under the terms of the 
act of the Législature under which they were issued, by which said 
lands, granted to said railroad company by the United States, were re- 
quired to be mortgaged to the state of Alabama to indemnify and pro- 
tect it against loss f rom the loah of its crédit to said railroad company 
by the issue tb it of said state bonds. Under the provisions of a sub- 
séquent act of the Alabama Législature, known as the "debt settle- 
ment act," the défendant the Alabama State Land Company acquired 
title to said lands from the state of Alabama by the payment of $40,- 
000 and the surrender to it for cancellation of 1,883 bonds of said 
issue; the remaining 117 bonds, part of which are complainant's, 
not having been presented under the terms of the "debt settlement 
act" for liquidation. 

The conclusion reached by the court makes it unnecessary to con- 
sider any question except the effect of the act of February 11, 1870, 
and of the bonds issued under it, to create a right of subrogation in 
favor of the holders of the state bonds, or an équitable lien in their 
favor, upon the security given by the railroad company to the state of 
Alabama, as a condition of the issue of the state bonds to it. If no 
such équitable right or lien existed in favor of the state bondholders, 
the bill of complaint is without equity. 

This inquiry is to be determined by the character of the transaction 
between the state, the railroad company, and the holders of the state 
bonds, as deduced from the language of the act, authorizing the issue 
of the bonds and providing for the security to be given the state by 
the railroad company, and by that of the bonds themselves. 

The bond purports to be the obligation of the state only. The.only 
référence to the railroad company contained in the bond is the récital 
of the title. of the act under which it was issued, as follows : 

"The faith and crédit of the state of Alabama are hereby pledged for the 
payment of the principal and Interest of said bond, under the provisions of 
an act of the General Assembly of the state of Alabama, approved February 
11, 1870, entitled an act to loan the crédit of the state of Alabama to the Ala- 
bama and Chattanooga Railroad Company for the purpose of expediting the 
construction of the railroad of said company In the state of Alabama." 

Except for this référence, the bonds are in the ordinary form of 
obligations of the state, executed by the state alone, payable to bearer, 
and bear no indorsement, and would entitle the holder to look no fur- 
ther than to the faith and crédit of the state of Alabama for their 
payment. 
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The language; of the référence rather strengthens this inference that 
the recourse of the holder is confijied to the faith and crédit of the 
State. Nothing is pledged for the payment of the bonds by it, ex- 
cept "the faith and crédit of the state of Alabama," as prescribed 
"under the provisions" of the act referred to. The purchaser of the 
bond is not misled by any récital thereof into relying upon any as- 
surance for the payment of the bond, other than the obligation of the 
State issuing it. 

Assuming that the act referred to in the bond, as authorizing its 
issue, became part of the bondholder's contract, entitling him to any 
benefit accruing to him from its terms, though not embodied or refer- 
red to in the bond itself , the proper construction of the act, as to the 
right of the bondholder to claim the benefit of the security required by 
its terms to be given, and which was in f act given, by the railroad 
company to the state, is involved. 

The purpose of the act was to loan the crédit of the state of Ala- 
bama to the railroad company by lending it state bonds to assist in the 
completion of its road in this state. The benefit accruing to the com- 
pany was the obtaining of funds for this purpose on the state's crédit, 
which it could not hâve done upon its own. The considération moving 
to the state was : (1) The advantage of the completion and opération, 
under terms contained in the act, of, the road; and (2) the return of 
the state bonds, or their value, loaned to the railroad company. To 
secure the performance of each of the considérations moving to the 
state was the purpose of the lawmaker. The provisions of the act 
show this to bave been the purpose in demanding security from the 
company. By section 1 the bonds were only to be issued to the com- 
pany as the building and equipping of the road progressed in com- 
pleted sections. The state bonds were to be issued to the company 
only in exchange for its first-mortgage bonds, secured by first mort- 
gage on thé land-grant lands, some of which are involved herein. 
The directors or other offîcers and incorporators and stockholders of 
the company were by its terms "held personally liable to the state for 
any loss incurred" by any conscious violation of the act. If in the 
opinion of the Governor the first-mortgage bonds should not prove 
sufficient "to amply secure the state from ail harm and loss from the 
issue of the above-mentioned state bonds to said railroad company," 
then.he was required to demand, and the company to give, a second 
mortgage on its railroad "amply sufficient to secure and protect the 
state from any loss by the issue of said state bonds." By section 3 a 
sinkingiund was provided for, to be used in the purchase of the com- 
pany's bonds in the hands ôf the state, which were then to be pre- 
sei^ted tp the State Auditor for caiicellation and returned by him to 
the company; "and such présentation and cancellation of said bonds 
to the amount required each year, shall be a full compHance with fbe 
provisions of the foregoing section of this act," and this, though the 
state did not àppropriate the purchase money td the payment of its 
own bonds, conçlusively showing that the state bondholders had no 
interest in the security given the state by the company, and that the 
railroad company owed the bondholder no duty in the matter of . such 
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security, but only to the state. By the third section of the act, Per- 
sonal security was required to be given to the state by the company 
to secure the completion of the road, in amount not less than the 
aggregate of state bonds issued to the company, conditioned that the 
company complète and equip the road by a fixed time, and, in the 
event of its failure, its personal surety became "liable jointly and 
severally to the state of Alabama for the entire amount of the bonds 
of the state which said company may receive under this act." 

The investment of the state in the railroad was represented by the 
bonds issued to it. If the railroad failed of completion, by failure of 
the enterprise, not only would the state lose the advantage accruing 
from a completed and operated railroad, but in that event the security 
of the railroad bonds, by which it was indemnified, would probably be 
valueless, and it would be liable for the amount of its own bonds is- 
sued to the railroad, without reimbursement. To protect itself against 
such loss, it required personal bond of indemnity in addition to the 
railroad's mortgage bonds in its hands for the same purpose. It 
would hardly be contended that the state bondholders could resort to 
such Personal bond of indemnification for payment of their bonds. 
Yet there is as much reason for contending that the one was intended 
for their security as the other. Nor could it be contended that resort 
could be had against the company or the mortgaged property by the 
bondholders, if the company paid its bonds to the state and the state 
failed to use the money to pay its own bonds, leaving them in default. 
The provisions of the act, relating to the security to be given to the 
state by the company, construed al one and with the act, as an entirety, 
and in connection with the purpose of the state in requiring security 
of the railroad company, convince me that security was intended sole- 
ly to protect and indemnify the state against loss likely to arise out 
of the loan of its bonds to the company, and the failure of the com- 
pany to repay the loan and to complète and operate the road, the in- 
ducement thereto; and not to benefit the state bondholder, who by 
the terms of the bond, as well as the terms of the act itself, was re- 
qjiired to look to the faith and crédit of the state, which was ail that 
was pledged either by the 'bond or the act for the payment thereof. 
If the security of the mortgage bonds of the railroad company was 
not provided or intended for the benefit of the state bondholder, then, 
clearly, hé bas no lien, in law or in equity, upon the lands mortgaged; 
nor has he any recourse upon the railroad company itself. 

The case of Railroad Companies v. Schutte, lO's U. S. 118, 26 h. 
Ed. 327, is distinguished from this case in that the bonds involved in 
that case contained on their face a certificate by the Governor, which 
the railroad company adopted as its own, by eirculating the bonds, 
that the state held "the first-mortgage bonds of the railroad com.pany 
for a like amount as security to the holder thereof." This certificate 
was authorized by the act àuthorizing the issue of the bonds, which 
provided that upon a sale of the property, mortgaged to the state by 
the railroad company, the proceeds were to be invested by the State 
Treasurer in United States securities, "to be held by the state of Flôr- 
ida as trustée for the bondholders," until their demand for the payment 
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of the State bonds, when the securities were to be turned over to them. 
Thus by the terms of the bond, and of the act, a contract was entered 
into between the railroad company, the bondholder, and the state, that 
the mortgaged property was to be held by the state in trust for the 
bondholders. Not only are no such provisions to be found in the bonds 
or act in this case, but the language and provisions of both clearly 
show that the security was intended only for the indemnity of the 
state. 

In the case of Cunningham v. Maçon & Brunswick R. R. Co., 156 U. 
S._400, 15 Sup. Ct. 361, 39 h. Ed. 471, the bonds were those of the 
railroad company itself, indorsed by the state. The railroad compary 
was, as to the bondholder, the principal debtor. The statute authoriz- 
ing the state indorsement, and creating the lien on the railroad prop- 
erty in favor of the state, provided (page 403 of 156 U. S., pages 361, 
362, of 15 Sup. Ct. [39 L. Ed. 471]) that the indorsement should "vest 
the title of ail property of every kind which may be purchased with 
said bonds in the state, until ail the bonds, so indorsed, shall be paid," 
and that, upon default by the company in payment of its bonds, the 
state should take possession of the mortgaged property and apply the 
earnings "to the extinguishment of said bond or bonds or coupons." 
The bonds were those of the railroad company, secured by a trust 
deed on its property, executed to the state as trustée for the bondhold- 
ers, and by the indorsement of the state. This constituted the ordinary 
transaction of a corporate loan evidenced by bonds, secured by deed 
of trust, with collatéral personal security by indorsement, and it re- 
quires no argument to show that such security was intended to and did 
inure to the bondholders ; nor that the transaction hère involved is a 
dififerent one in légal effect. 

The Suprême Court, in the case of Chamberlain v. St. Paul R. R. 
Co., 92 U. S. 299, 306, 23 L. Ed. 715, said in référence to a sim- 
ilar transaction to that involved in this case : 

"In this case the deed and mortgage to the state were not Intended to create 
a trust In favor of the holders of her own bonds. The state was prlmarily 
liable to the bondholders, and It was only as between her and the company 
that the relation of principal and surety existed. It may be doubted whethar 
the bondholders could call upon the company In any event. The indorsement 
made by the président simply transferred the bonds ; It was not the act of 
the company. Be that as it may, whatever right the plaIntifC had to compel 
the application of the lands recelved by the state to the payment of the bonds 
held by him, it was one restlng In equity only. It was not a légal right arls- 
ing out of any positive law or any agreement of the parties. It did not create 
any lien whlch attaehed to and foUowed the property." 

In the case of Cunningham v. Maçon & Brunswick R. R. Co., 156 
U. S. 400, 419, 15 Sup. Ct. 361, 365, 39 L. Ed. 471, the court said: 

"It Is obvlous that If the statutory mortgage created by the act of 1866 was 
solely for the Indemnlflcatlon of the state and not for the security of the bond- 
holders, the latter, whatever may be their Indirect rights by subrogation, can- 
not directly avail themselves of the statutory mortgage." 

It bas already been determined by the court that the mortgage in 
the case at bar was given exclusively for the indemnification of the 
state. 
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The same conclusion was reached by the Suprême Court in the 
•Tennessee Bond Cases, 114 U. S. 6&3, 5 Sup. Ct. 974, 1098, 39 L. Ed. 
281, based upon a statute and bond similar in légal effect to those in 
this case, and which seems to me to be controlling of this case. The 
conclusion, as expressed in the first paragraph of the syllabus in that 
casfe, is as follows : 

"The Législature of the state of Tennessee, on the llth of February, 1852, 
enacted a law 'to establish a System of Internai improvements,' in which it 
was provided that the state should issue to certain railroad companies therein 
named its negotlable coupon bonds, and that, when the respective roads should 
be completed, the state should be invested with a lien upon each road and its 
superstructure and equipment, 'for the payment of ail of said bonds issued to 
the Company, as provided in this act, and for the interest accrulng on said 
bonds.' Held, in view of other provisions in the act, and of the practical con- 
struction put upon It, that the lien thereby created was created to secure pay- 
ment to the state of the amount of indebtedness it thus undertook to ineur, 
and not payment to the holders of the state bonds thus agreed to be issued ; 
and that the state could accept payment In other mode or modes than those 
pointed out by the act or acts creating the lien, and could cause the property 
to be released from it, either by législation, or by foreclosure under the stat- 
ute, while the bonds issued to the company for the construction of the road 
released or foreclosed were still outstandlng and unpaid." 

This disposes of the inquiry so far as it relates to the existence of 
a lien on the mortgaged lands, enforceable by the complainant. It re- 
mains to consider whether the complainant is entitled to be subrogated 
to the security, placed by the railroad company in the hands of the 
state for its indemnity. This is claimed upon the idea that the trans- 
action, in légal effect, if not in form, constituted the railroad company 
the principal debtor and the state its surety. 

In the case of Chamberlain v. St. Paul R. R. Co., 92 U. S. 299, 306, 
23 L. Ed. 715, the court, speaking of the légal effect of a similar 
transaction, said : 

"The state was primarily llable to the bondholders, and it was only between 
her and the company that the relation of principal and surety existed. It 
may be doubted whether the bondholders could call upon the company in any 
event." 

And in the Tennessee Bond Cases, supra, the second paragraph of 
the syllabus is as follows : 

"The relation of principal debtor and créditer at no tlme existed under the 
acts of the Législature of Tennessee referred to in the opinion of the court, 
between the railroad companies and the holders of the state bonds issued un- 
der the act ; nor did the state at any time under those acts hold the relation 
»f surety toward such holders. The state was at the outset and remained the 
Ole debtor bound on the bonds." 

Thèse cases seem to me conclusive that there was no relation of 
suretyship on the part of the state in the case at bar, since the bond- 
holders, by their contract, had a right to look to the state of Alabama 
alone for the payment of their bonds. If the state occupied the position 
of principal debtor, and not that of surety, to the bondholders, then the 
doctrine of subrogation would hâve no application, since subrogation 
applies only to property in the hands of a surety. It seems doubtful 
if there was any such privity of contract between the bondholders 
175 F.— -17 
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and the railroad company as to give the bondholders recourse of any_ 
kind against it. 

The principle of subrogation was also held by the Suprême Court 
to be inapplicable to a similar transaction, for the reason that, if the 
State was held to be a surety, subrogation could not be enforced 
against it, and there not being a spécifie lien upon the property, could 
not be enforced against its grantees. Chamberlain v. St. Paul R. R. 
Ce, 92 U. S. 306, 23 L. Ed. 715. So, in the case of Cunningham v. 
Maçon & Brunswick R. R. Co., 156 U. S. 400, 419, 15 Sup. Ct. 361, 
365, 39 h. Ed. 471, the court said : 

"A right of subrogation, such as Is hère clalmed by the appellants, does not 
Involve any direct lien in favor of tlie créditer, resulting from hls position as 
such. It only exists In conséquence of hls belng, as a creditor, entltled to en- 
joy certain rights which are vested In the surety at the time the subrogation 
Is clalmed. This principle is fundamental, and Its application is fatal to the 
complainants. As the credltors' rlght to subrogation dépends on the exist- 
ence, in the surety, of the rights to which subrogation Is sought, It follovrs 
that, after the surety bas parted with the thing glven hlm for hls protection, 
the créditer can hâve no subrogation to such thlng. In the présent case, when 
the subrogation was clalmed, the state had divested hersélf of ail of her 
rights, under the mortgage bf Indemnity, by selUng the mortgaged premises, 
and had applied thé proceeds of the sale to the payment of the debt which the 
mortgage was glven to secure. She had no longer any rights of her own, 
therefore nb subrogation could be derived through her. Aslde from this con- 
sidération. In order to enforce équitable subrogation against a surety, he must 
be made a party to the cause. The state of Georgia Is not, and cannot be, 
without her consent, Impleaded." 

Subrogation was held inapplicable to such case (1) because of the 
privilège of the state to be exempt from suit, and (2) because the 
state, if a surety and suable, had parted with the property, as to which 
subrogation was sought before it was claimed. In the case at bar> 
before the bill was filed by complainant, asking to be subrogated to 
the rights of the state in the mortgaged lands, it had parted with the 
lands to défendant, and received therefor the sum of $40,000, in addi- 
tion to the surrender toit of 1,883 of its bonds by défendant. 

The existence of an équitable right or lien in the bondholder dé- 
pends in each case upon the construction of the bond and of the act 
authorizing its issue. If the language of neither, liberally construed, 
is sufficient to creiate such right or lien, none exists. This is ail that 
is determined in the case of Tompkins v. Ft. Smith Railway, 135 U, 
S. 109, 8 Sup. Ct. 762, 31 L. Ed. 615. In that case the court said of 
bonds held to be in that predicament : 

"The bonds were the bonds of the state 'pure and simple.' They earried on 
their face no express obligation of the railroad company to the holder. The 
promise made by the company, on the acceptance of the bonds, was to pay the 
state, not the bondholder. The f allure of the company to meet its obligations 
to the state did not operate in any manner to relieve the state from its liabll- 
Jty on the bonds. • The debt Qf the state still remained, and was the only debt 
the bonds èxpressed on their face.. The debt of the company was to the state 
for the' bond, not to the bondholders on' the bond. Payment to the state dis- 
charged the obligation of the company." 

This language expresses the légal eJffect of the transaction, evi- 
denced by the bond and législative act in this case, and is convincing: 
(1) That, as payment to the state by the company for the loaned 
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bonds "discharged the obligation of the company," the bondhpldpr 
had no right to look either to the company or to its property, pledged 
for the indemnity of the state, and hence had no lien on such prop- 
erty; and (3) 'that, as the company was not, as to'the bondholders, the 
principal debtor and the state its surety, no right of subrogation ex- 
isted in favor of the bondholder, as to the property of the company, 
pledged by it to the state for its indemnity. 

The décisions of the Suprême Court, in the cases in which the bond 
and authorizing statute are of a like or similar légal effect to those in 
this case, are consistently to the effect that the bondholder bas no équi- 
table right or lien in the property pledged to the state for its sole 
indemnification. They are binding on this court, though not in line 
with the current of authority in other jurisdictions. It is said thaf 
they resuit in inequity, in that they justify the trustée in surrendering 
the trust property to a part of the cestuis que trust to the exclusion of 
the remaining part. If the transaction créâtes no trust relation in fa- 
vor of the bondholders in the property pledged to the state, no such 
inequity exists. The state bas the légal and équitable right to use such 
property for its exclusive benefit, in such manner as it may deem will 
best protect it against loss from its liability on the bonds, and thé 
bondholders cannot complain of such use, though excluded from ail 
participation therein. In this case, if the bondholders had no équitable 
lien upon or right of subrogation to the mortgaged lands, it was 
équitable, as well as legally compétent, for the state to dispose of the 
lands mortgaged, as it did by the terms of the "debt settlement act." 
The enactment of such subséquent législation by the state of Alabama 
may be looked to as a practical interprétation by its Législature of 
the original législation, as having conf erred no rights or liens in on the 
mortgaged lands in favor of the bondholders. Tennessee Bond Cases, 
114 U. S. 665, 5 Sup. Ct. 974,_ 1098, 29 L. Ed. 281. 

The conclusion reached deprives the bill of equity; and the demur- 
rer is sustained, with leave to complainant to amend witbin 30 days, if 
so advised; otherwise the bill to stand dismissed, at the costs of com- 
plainant. 
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(District Court, S. D. New York. November 29, 1909.) 

Bankbuptoy (§ 154*) — Suit by Trustée to Recoveb Peefebence— Cross- 
Bill. 

A court of equity In a suit by a trustée In bankruptcy to recover a 
préférence wlll not under the cireumstances entertaln a eross-bill for the 
recovery by défendant of the amount of the dividend to which he claims to 
be entltled frorn the bankrupt esta te, but will requlre him to prove his 
clalm In the bankruptcy court, but It may permit him, on the glvlng of 
security, to retaln In his hauds sufficient of the amount complainant Is en- 
tltled to recover to cover his dividend in case his clalm shall be allowed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 451 ; Dec. Dlg. 
I 154.*] 

•For other cases see same toplc & | kdmeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equîty. Suit by Alfred E. Ommen, trustée in bankruptcy of the 
John A. Baker Notion Company, against James Talcott. On motion 
for leave to file crossrbill. Motion denied. 

Fried & Czaki, for complainant. 
Rounds & Schurman, for défendant. 

HAND, District Judge. In vîew of the contest which the complain- 
ant promises upon any cross-bill which 'may be filed, I do not think 
I should admit a new litigation so late in this suit. The défendant 
must hâve been aware at the outset of the necessity for filing a cross- 
bill ; for, if the bill was successful, only by a cross-bill could he suc- 
ceed in this suit in retaining the amount of his dividend. There was, 
of course, no inconsistency in filing the cross-bill along with the dé- 
fenses in the answer. 

Moreover, I do not see that the défendant will gain anything sub- 
stantial by a cross-bill hère. I certainly should not permit him to re- 
cover upon it, unless I was of opinion that his claim was at the présent 
time provable in bankruptcy. The only theory upon which his cross- 
bill could be admitted at ail is that he was one of the beneficiaries of 
a fund, the whole of which he was directed to turn over to the court 
for administration. In equity his claim as beneficiary must be subject 
to the same rules of limitation as though he applied in the bankruptcy 
court for his bénéficiai interest pro rata in the funds of that court. In 
other words, it is a case in which a court of equity ought to observe the 
same limitation in giving a remedy on the cross-bill as the claim it- 
self would be subject to were suit brought upon it in the tribunal which 
normally has jurisdiction over it. Besides, I think that Mr. Czaki has 
shown that the cases which seem to permit a claim of this character to 
be set oflf are ail cases arising in bankruptcy, and that a court of equity 
has never attempted to allow a claim at a time when it could no longer 
be proved. Ail thèse were cases originally in bankruptcy, and, if so, 
they are equally authorities to the défendant in a bankruptcy court as 
they are in a court of equity. It is true that Page v. Rogers, 211 U. 
S. 575, 29 Sup. Ct. 159, 53 h. Ed. 332, was a case in which the decree 
was in equity, but in that case the court did not allow the set-off in the 
suit itself, but, on the contrary, directed the défendant to file his proof 
of claim in the bankruptcy court. On the other hand, there is a hope 
of the substantial détermination of this litigation, if the cross-bill is not 
interjected at the présent time, and, in view of the extraordinary delays 
which the suit has already sufïered, I am not in the least disposed to 
give the parties any further grounds for procrastination. 

I will not, however, deprive the défendant of the, use of so much of 
the recovery as he is apparently entitled to under his claim in bank- 
ruptcy, and there fore I will let him retain in his hands that proportion 
of his assets which his claim in bankruptcy if filed represents of the 
total of ail claims filed, including his own. This he may do if at the 
time the decree is entered he has already filed his proof of claim in the 
bankruptcy court. Of course, a certain portion of his dividend so re~ 
tained he will hâve to pay over as his proportion of the expenses of ad- 
ministration, but that cannot be ascertained at the présent time. When 
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I corne to décide the case and direct the final decree, I will therefore 
allow the défendant to retain his proportion of his daim in bankrupt- 
cy ont of the proceeds of this suit. If the complainant desires, the de- 
fendant will be obHged to give security for the payment of the por- 
tion so retained, provided he does not succeed in proving his claim in 
bankruptcy for any part or ail of the same, and the complainant will 
be permitted at any time to apply at the foot of the decree for a modi- 
fication as to that portion, if the défendant procrastinate in pressing 
his claim in bankruptcy, or to compel him to pay his share of the ex- 
penses. Meanwhile, if the Circuit Court of Appeals should afSrm the 
final decree in this case, the creditors will at least hâve a portion of the 
fund for distribution, and although they will hâve to wait in any event 
for a final settlement of the estate until the claim is finally proved in 
the bankruptcy court, that is a more expeditious method than to take 
testimony in equity. Moreover, in this way I believe I shall follow 
the course laid down by the Suprême Court in Page v. Rogers, supra, 
more entirely than in any other. 

I therefore deny the motion for leave to file a cross-bill, and will 
proceed with the détermination of the case. 



OMMBN V. TALCOTT. 
(District Court, S. D. New York. December 13, 1909.) 

1. Baitkbuptcy (§ 116*) — Action bt Trttstee to Kecoveb Prefebencb— Meas- 

UEE OP RECOVEBT — CONTBACT OF ReCEIVEB. 

A contract between a reeelver In bankruptcy and a claimant of a stock 
of merchandise which he had taken into his possession from the bank- 
rupt just prior to the flling of the pétition, made wlth the approval of 
the court, by which the latter was authorized to sell the goods, construed, 
and held to constitute a waiver by the reeeiver of any right of himself 
or the trustée to charge the claimant with tbe actual value of the goods 
then unsold, regardless of the amount received therefor, but to substitute 
for the goods themselves the proceeds aetually reallzed therefor on their 
sale so far as concerned any claim of the reeeiver, but not to apply in 
that respect to goods prevlously sold by the claimant without any agree- 
ment 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 116.*] 

2. Bankrxjptct (§ 116*) — Saxe of Peopehtt by Adverse Claimant— Con- 

sent BY Eeceiver. 

A court of bankruptcy bas jurisdlctlon, wlth the consent of an adverse 
claimant of property in possession, to authorlze its reeeiver after adjudi- 
cation, though out of possession, to consent to a sale of the property in 
ti\e interest of Its préservation under the joint supervision of the reeeiver 
and adverse claimant, leavlng their respective claims to the proceeds to 
be thereafter determined. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 116.*] 

8. Bankbuptcy (§ lie*) — Claims by Thied Peesons— Sale— Estoppel or 
Trustée to Question. 

A trustée in bankruptcy who for four years after his appointment made 
no objection to a sale of property made by an adverse claimant under an 
agreement wlth the reeeiver who preeeded him with the approval of the 
court Is estopped to thereafter question the validity of the contract. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 116.*] 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. EviDENCK (5 113*) — VoiDABLE Peefebknce— Suit bt Teustee fob Account- 
ing^Valub of Peopebtt. 

The value of nierçhandlse received by a eredltor of a bankrupt as a 
préférence for the purpose of an accountlng therefor In equlty Is what 
It will sell for under normal conditions, and, where there bas been a sale 
under such conditions, tbebest évidence of such value is the price realized 
at such sale. 
[Ed. Note. — For other cases, see Evidence, Dec. Dîg. | 113.*] 

6. BANKKUPTCT (§ 154*) — PbETOBENTIAI, TEANSFEB of PBOrEETT— ACCOXINTINa 

BY Ceeditob. 

A eredltor to whom a bankrupt transf erred property under clrcumstan- 
ces vsfhich made it an tinlawful préférence and who sold the same on an 
accountlng tberefor In equlty Is not entltled to crédit for any service ren- 
dered or dlsbursement made in maklng such sale. 

[Ed. Note.— For otber cases, see Bankruptcy, Dec. Dlg. § 154.*] 

6. Bankkuptct (§ ICS*) — Pbeteeential Teansfeb of Peopeett— Accountikg 

BY Ceeditoe— Intebest. 

A eredltor who obtalned a preferential transf er o( property from a 
bankrupt from the tlme he was advised that the b'ankrupt's recelver 
clalmed the property for the estate beld It as a trvçstee ex maleflclo, and 
Is chargeable wlth Interest at the légal rate at least from the time vehen 
he sold It even as to such as was sold under an agreement wlth the re- 
celver, whlch was wlthout préjudice to the right of the recelver to the 
proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 16S.*] 

7. Banketjptcy (§§ 473, 474*) — ^Actions by Tbustee— Costs. 

A trustée In bankruptcy who succeeds In a suit to requlre an account- 
lng foi" an' unlawful préférence Is entltled to eosts up to the time such 
accountlng Is ordered, although he clalmed more in bis blll than be was 
glven by the decree, but is llable for the costs and disbursements of the 
accountlng where they were made In respect to dlsputed items as to 
which he was unsuccessful. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §§ 473, 474.*] 

8. CouETs (§ 352*) — Fedebal Coubts— Eqtjity— Heabing Befoee Mastee— 

Eepoet. 

A nbaster In chancery In a suit In a fédéral court should not rule on 
requests to make flndings of fact, made by a party after service of bis 
draft report, which are not known to tbe fédéral equlty practlce, nor 
should he embbdy such mllffgs if made in bis report. 

[Ed. Ndte.— For other casés, see Courts, Dec. Dig. § 352.*] 

In Equity, Suit by Alfred E. Ommen, as trustée in bankruptcy of 
the John A; Baker Notion Company, against James Talcott. On 
report of spécial master. Final decree. 

Tbis cause cornes up for final decree upon the report of a spécial master 
appointed by an Interlocutory decree entered Slay 9, 1907. Tbe suit was 
brougbt to recover a stocli of goods taken by tbe défendant, a creditor, from 
tbe store of the bankrupt on the 15tb day of Deconiber, 1902. An Involuntary 
pétition In bankruptcy was filéd against the bankrupt on the foUowing day, 
whlch was foUowçd by an adjudication on January 9, 1903, and the plalntlfC 
was appointed trustée on Aprll 33. 1903. It Is of no conséquence at tbIs stage 
of tbe cause to rebearse the f acts vvblcb led up to the Interlocutory decree of 
May 9, 1907, except to state that tbat blll was drawn upon tbe theory that, 
wben the défendant seized possession of the goods on the day before the 
bankruptcy, he obtalned an unlawful préférence, wbich he was obliged to give 
up to the trustée. That Issue having been declded and the défendant baving 
Bold ail the goods meanwhile, tbe question reuiained for final decree, of as- 
certalning îwhat was tbe measure of the defendant's liabillty In bis account- 

•For other cases »ee same topio & 5 numbee In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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Ing. The stock consisted of a store of mlscellaneous articles of great number 
and small value, known In the trade as "noveltles." In statlng the account, 
the défendant bas charged hlmself with the proceeds actually received, and 
the complalnant wlshes to surcharge him with the différence between those 
proceeds and what he insists to be the actual value of the goods. 

The Interlocutory decree did not décide this question, nor did It define the 
way in whieh the account should be stated. However, it referred to a con- 
tract between the complainant, then a receiver, and the défendant, dated 
January 15, 1903, and conflrmed by the court of bankruptcy the next day, by 
virtue of the apparent authority of which the défendant sold, and the con- 
struction to be put on that eontract is the important issue upon final decrèe. 
The complalnant says that the eontract did not change the relations of the 
parties, and that. If it made rightful the defendant's subséquent sales of the 
goods, yet it reserved to him as receiver the same rights as though the sales 
had been wrongful. The sales nearly ail took place during the flrst six months 
of the year 1903, after which time the stock was substantially in the form of 
cash. 

The défendant insists that the eontract gave a consent to the sales and re- 
served the same rights in the proceeds as had existed in the stock, but no 
other rights, and that the stock was of a kind which tlme would injure and 
which must hâve been sold, unless both parties were to lose largely. There- 
fore he insists that he had every inducement to sell, if the complainant would 
allow him to substitute the proceeds for the goods. He further says, on the 
other hand, that the complainant, being ont of possession, had every induce- 
ment to allow the défendant so to substitute the proceeds for the goods, be- 
cause of the defendant's excellent facilitles for realiziug upon such a stock, 
and he had no reason to fear such a sale, since it was the most likely way of 
getting their actual value. 

The complainant, while coucedlng that It was to the defendant's advantage 
to sell, insists that he, as receiver, reserved his own rights precisely as though 
no eontract had been made, and that, novv that the sales hâve been made un- 
der the eontract, he may charge the défendant with the value of the goods 
precisely as though his sales had been as unauthorized as was his possession. 
He relies upon the following phrases contained in the récitals: 

"Whereas it is the désire of the respective parties hereto to realize the 
greatest possible value for the said property so held by the i)arty of the sec- 
ond part, without préjudice to the respective rights of the said parties hereto, 
in and to the said property so held by the said party of the second part as 
aforesaid, and 

"Whereas the said parties hereto are also desirous of preserving their re- 
spective interests and those of the trustée In bankruptcy hereafter to be ap- 
pointed, * * * and that the ends and purposes hereiubefore expressed 
will be best aceomplished by an orderly disposition of the said property un- 
der their joint supervision and control as hereinafter more particularly pro- 
vided. 

"Now therefore in considération of the premises, and without préjudice to 
any rights and remédies of either of the parties hereto, and without préju- 
dice to any action or proceeding that the trustée in bankruptcy • * * 
may deem necessary * * * and without préjudice to the rights or remé- 
dies of any of the individual creditors • * » and agreeable (sic) to the 
end and purpose that the said property may be reduced to cash » * • and 
that the parties hereto and said trustée and creditors shall hâve respeetively 
the same rights and interests in the proceeds as they had in the property it- 
self previous to such réduction." 

The substance of the agreement is a consent to the sale of the goods on 
joint account, the défendant to charge bis expenses and to retain from the 
net proceeds as much as he was entitled to under the original agreement with 
the bankrupt, paying the balance to the complalnant. 

The eontract coneludes: "Notbing herein « * * shall be coustrued to 
efCect (sic) any right, title, interest, lieu or clalra of either of the respective 
parties hereto, * * • In or to the said goods or accouuts of the proceeds 
thereof." 
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Frederick M. Czaki, for complainant. 
George W. Schurman, for défendant. 

HAND, District Judge (after stating the facts as above). If 
the receiver gave up no rights, the défendant got no protection from 
the contract, because without it he had the power to sell ofï the 
stock. He would hâve been in no worse situation without the con- 
tract than with it, for without it the complainant could hâve done 
no more than elect to charge him with the value, or the proceeds 
according as it was to his interest and to refuse to allow him his 
expenses, and that is precisely what he wishes to do, as it is. On 
the other hand, the obvious purpose of the receiver as the contract 
States was to get the stock sold as soon as possible. While it is 
true that he might hâve thrown eut the crédits if the défendant sold 
or held the défendant for the dépréciation of the goods, if he did 
not, the défendant might hâve preferred to let the stock remain un- 
sold and fight the issue of dépréciation, instead of reaHzing upon 
the goods and being obliged to lose ail his expenses. Therefore 
the receiver insured himself of a sale under the most advantageous 
conditions, which were derived from the defendant's exceptional ac- 
cess to the market and his very complète business organization ; and 
he likewise obtained a joint control over ail the sales, which he 
could not otherwise get. New, the complainant's construction not 
only removes any incentive to the défendant to enter into the con- 
tract, but also in so far as it does so remove ail incentive would hâve 
deprived the receiver of the assurance that the défendant would in 
fact sell the goods and so realize their value. AU this makes most 
improbable the complainant's interprétation. 

- Coming now to purely verbal construction, so far as concerned 
the property remaining in specie on January 15, 1903, the receiver 
had in equity only one right or remedy, which was to compel its 
redelivery in specie, with possibly damages for dépréciation, as I 
hâve suggested. It is true that he might hâve claimed, and may 
still retain, a right to sue at law in conversion, but that is irrele- 
vant to this suit in equity. So far as concerns any goods sold aft- 
er January 15, 1903, he therefore, by his consent to their sale, aban- 
doned ail rights which he then had in equity. This is definitely cor- 
roborated by the fact that the parties provide that they "shall hâve 
* * * the same rights * * * in the proceeds as they had 
in- the property itself." The use of the imperfect tense "had" in- 
dicates clearly enough that they recognized that at the time when 
the proceeds were to come into existence the rights of both in the 
property would be already in the past. This disposes of the com- 
plainant's entire contention in this suit that the contract preserved 
his rights "in the property" because even upon the most literal in- 
terprétation no possible construction can be placed on the words 
which does not involve the destruction of the only rights the re- 
ceiver had in equity. His intention must hâve been to substitute 
the.proceeds for the goods. 

It is true that the contract preserved any right to charge the de- 
fendant for damages arising from the détérioration of value in the 
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goods during the month between December 15, 1902, and January 15, 
1903, but there is no évidence of any such dépréciation, and this may 
therefore be neglected. If the complainant should urge that although 
he necessarily waived his right to a physical delivery of the goods 
which remained in specie on January 15, 1903, yet his rig^hts are 
to be taken as if he had not consented to their sale, and as if they 
still continued in specie, I can only say that the contract says nothing 
of the sort. It says that ail rights in the property shall be preserv- 
ed, and yet provides that the only existing right of équitable cog- 
nizance shall be destroyed. The only reasonable intention to be 
gathered from this verbal contradiction is that which the défend- 
ant has adopted. 

Therefore the sale of ail goods on and after January 15, 1903, 
was by consent and rightful. The défendant was liable for only 
what he received and could charge his reasonable expenses. Hence 
the account after that date was correctly stated by the master, ex- 
cept as to certain matters considered later on. 

This argument does not apply to so much of the goods as the de- 
fendant had already sold prior to January 15, 1903. As to thèse 
the estate was at that time entitled to an account in equity charging 
the défendant with either their value, or the proceeds, and I can- 
not construe the contract as going so far as to release those ex- 
isting rights, especially in view of the explicit réservations to the 
contrary. While thèse goods amount to only about $3,000 out of a 
total of nearly $13,000, I shall hâve to consider them separately later. 

I hâve heretofore assumed that the agreement when ratified was 
valid, but this the complainant dénies. To make plain the pré- 
cise issues several irrelevant propositions must be laid to one side. 
First, is the question of the court's jurisdiction summarily to dé- 
termine any controversies regarding a res in adverse possession of 
a third person. This is not involved hère because the défendant 
consented to sell the goods under the agreement. Hence ail talk 
about Whitney v. Wenman, 198 U. S. 580, 25 Sup. Ct. 778, 49 L. 
Ed. 1157, and kindred cases, is beside the point. It may be admit- 
ted that 3^ sale by the receiver out of possession would be a nul- 
lity, and would confer no title. The question is whether after ad- 
judication, which was on January 9, 1903, and with the consent 
of the adverse holder, hp may bind the estate. Second, it is of no 
conséquence whether the order was in fact necessary for the préser- 
vation of the estate, because that was a matter for the discrétion 
of the court when it made the order, and does not go to its juris- 
diction. Obviously the sales could not be now reopened upon a 
review of the court's détermination of that necessity. Either the 
court had jurisdiction, though not in possession, to détermine the 
necessity for sale, or it had not. I cannot review the actual déter- 
mination collaterally. Raht v. Attrill, 106 N. Y. 428, 13 N. E- 
283, 60 Am. Rep. 456, was a case where the receiver's certificates 
were issued in an action to which the trustée for bondholders was 
not a party. It could not therefore conclude them. Hère after the 
adjudication ail parties could be bound by an order, except the de- 
fendant, who consented. 
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The question is then resolved into this: Whether the court has 
jurisdiction with the consent of the adverse claimant to authorize 
its receiver after adjudication;, though out of possession, to con- 
sent to a sale of the property in the interests of its préservation. I 
cannot flnd any case squarely upon this point in either brief. Of 
course, it is well settîed that, though only entitledto possession, a 
receiver may after adjudication give a good title under the court's 
order. However, ail such orders présuppose possession by the re- 
ceiver, and hère he had no possession. 

Yet Bryant v. Swofford Company, 214 U. S. 279, 29 Sup. Ct. 614, 
53 L. Ed. 997, clearly authorizes such an agreement if the receiver 
gets possession in pursuance to the agreement, While I should not 
say that the contract in the case at bar went so far as that in Bryant 
V. Swofford Company, and actually put the receiver into joint pos- 
session with the défendant, it unquestionably recognized a joint 
control of the sales and of the proceeds. The words are "an orderly 
disposition of said property under their joint supervision and con- 
trol." Again, "Said sale shall be conducted for the joint account 
of said parties hereto." The défendant, though an adverse holder, 
admitted the possible interçst of the receiver and his right to share 
in the management of the property, and that was enough to give 
the court the power and duty to direct him in the control so con- 
ceded to hiiti. Had the contract provided that the defendant's pos- 
session should be considered that of the receiver, but that he should 
still be entitled to physical custody for purposes of sale, ail for- 
mal difïiculties would be avoided. I cannot believe that the law re- 
quires a mère change in form such as that to give validity to the order. 

After ail, what is the basis of jurisdiction in such cases? When 
the court has full possession of the res, a possession which it can 
défend, ail others must corne to it to assert any rights. If it has no 
possession, those who bave are free to act as they choose, unless the 
court can obtain personal jurisdiction over them. But the court has 
power after adjudication, even through a receiver, to sell the interests 
of ail creditors and of the bankrupt. Where an adverse party has 
possession, it could not enforce its sale, or put its purchaser in pos- 
session, but if the adverse party consents and co-operates, why can- 
not the CQurt in a necessary case pass the title of the creditors and 
bankrupt quite as well as if it had possession? The only diffîculty 
in principle is the possession of an adverse party. and that difficulty is 
removed by his consent, which it would be a contempt for him subse- 
quently to revoke. 

Moreover, the delay of the trustée should estop him on principles 
of good conscience. It is true that before he was appointed trustée 
on April 33, 1903, nearly ail the goods had been sold, but he should 
hâve expressed somc dissent even though the thing was donc. He 
says that he relied on his interprétation of the contract, but he made 
no effort to see whether his interprétation agreed with the defend- 
ant's, ând he slept for over four years without suggestion of com- 
plaint. I do not say it was dishonest, but I do think it is now too 
Stale a contention to urge. In Bryant v. Swofford Company, 214 
U. S. 279, 291, 29 Sup, Ct. 614, 53 L. Ed. 997, the receiver received 
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as property covered by a contract certain property in fact not with- 
in ïts terms. The contract was valid, and the adverse party was held 
entîtled to ail the property, including that part received but not in 
fact covered by the contract. It did not appear that the adverse par- 
ty had acted upon the faith of the receiver's supposition that the con- 
tract covered the property, but the court thought it too late for the 
trustée, after a lapse of less time than has elapsed in this case, to 
claim any part of it. There was not so much of an estoppel as in 
this case, nor was the claim so stale, but the trustée was concluded. 

Having disposed of those items of the account which arose on 
and after January 15, 1903, I must next consider the earlier items. 
The parties do not seem to hâve adopted the pràctice laid down for 
a gênerai accounting in equity. Under the seventy-ninth equity rule, 
which follows the sixty-first of the English Orders in Chancery, the 
accourtts should follow the old English pràctice as stated in the stand- 
ard books. 2 Daniell's Chancery, *p. 1331 ; S Smith, Chancery Pràc- 
tice, c. 13. In view of the unfamiliarity of many practitioners with 
the procédure, it may not be amiss to state what that pràctice was, 
modified in so far as the fédéral pràctice requires. The défendant 
should first file with the master an affidavit having annexed thereto 
ail his account, containing both débit and crédit items. At the end 
of a specified time fixed by the master, the complainant must file 
what was termed "the charge," which contained simply the tran- 
script of ail the débit items of the account as filed by the défendant 
and those added items, or increases in items with which he seeks 
to charge the défendant. Upon filing this with the master, the case 
proceeds upon the examination of the défendant and the taking of 
other testimony until ail évidence concerning the items in the "charge" 
has been completed. Thereupon the défendant will file his "dis- 
charge," consisting of ail the crédit items taken from the account 
and supported by his vouchers for amounts over $30. Remsen v. 
Remsen, 2 Johns. Ch. (N. Y.) 495. Testimony should then be taken 
on the items of "discharge," and, upon completion of the testimony, 
the master is in a position to state the account. The onus probandi 
is upon the complainant as to any items of the "charge" which are 
not admitted in the account as filed (2 Smith, Chancery Pràctice, p. 
137), and upon the défendant as to ail the items of "discharge." 

In the case at bar two questions arise : First, as to the proper items 
of "charge" prior to January 15, 1903; and, second, as to items of 
"discharge" prior to the same date. I am satisfied from the tes- 
timony that the master was correct in finding that the best évidence 
of the value of the goods was the price at which they were sold by 
the défendant, considering the conditions under which those sales 
were made. The value of a thing is what under normal conditions it 
will sell for, and the best évidence of that when you are sure that 
the sale is under such conditions is the actual sale itself. There are,' 
of course, many cases where you cannot be sure of excluding ex- 
ceptional factors bearing on the sale, but the sales made by the de- 
fendant were under conditions to obtain "the greatest possible value 
for the property," as the complainant himself while receiver ac- 
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knowledged in one of the récitals to the contract. I need not trou- 
ble about the New York décisions cited; for, independently of my 
Personal judgment that Parmenter v. Fitzpatrick, 135 N. Y. 190, 
31 N. E. 1032, controls in any case, Re Bloch, 109 Fed. 790, 48 C. 
C. A. 650, gives me the right to use this évidence. The complain- 
ant says that in no case were the sales made by the interested party, 
but in Parmenter v, Fitzpatrick they were made by the judgment 
creditors, to whom, of course, the sheriff looked for indemnity. 

I attach no practical value to the inventories, certainly in the face 
of the sales made so soon thereafter. It would be in my judgment a 
very absurd and shocking resuit to charge the défendant in the face 
of the sales, because some 10 days before he got possession he pre- 
pared an estimated valuation such as this inventory. Not only is 
it open to suspicion as to the values contained, but the very présence 
of ail the goods on the 15th of December is doubtful. The master 
has found the value to be the proceeds realized. Being satisfied that 
he had the right to consider the sales as évidence of value, I should 
hâve to entertain a very différent opinion upon the facts to reverse 
his report. 

As to the items of "discharge" prier to January 15th, they must 
be ail disallowed in accordance with the well-settled rule that any 
services rendered, or disbursements made, by a trustée ex maleficio, 
are made upon his own account, and cannot be credited to him when 
he comes to account in a court of equity. There is nothing unjust 
in this. The défendant wrongfully seized the goods, and at once 
began selling them, which he had no right to do, and which he knew 
he would be held liable for doing. In selling them he made cer- 
tain disbursements, but they were not made at the rçquest of the 
trustée or of receiver or of any other person. By ail rules of eq- 
uity they must be held to be purely voluntary, and he cannot crédit 
himself with them. 

The questions remain of interest, disputed items of "discharge," 
and costs. First as regards the question of interest. By December 
19, 1903, the défendant had received clear intimation that the re- 
ceiver regarded his possession as wrongful, for he attempted by sum- 
mary order to obtain possession. It is, of course, quite true, at least 
in theory, that a subséquent trustée might not agrée with the receiv- 
er, but I am satisfied that the défendant took his chances in retain- 
ing possession after that time, and that no demand was necessary. 
From then he became a trustée ex maleficio, having seized from the 
estate property which he. had no right to retain and which he knew 
was being claimed. Interest must therefore be charged against him 
at least from the time when he sold the property, and I can see no 
reason why he should not pay interest at the légal rate: Were he 
a duly constituted trustée, he would be obliged to pay only such in- 
terest as he in fact received or should hâve got, but I think it will 
not be contended that he has any such exemption from the time when 
his rétention became wrongful. A question does arise as to interest 
between December 15, 1903, and the date of sale of the property 
which was ail substantially completed by the end of June, 1903. As 
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this suit was in the first instance to obtain the property itself and 
not an action of conversion, I do not think that interest should be 
charged against the défendant while the property remained in specie. 
While the contract authorized the sale, it certainly did not mean to 
authorize his possession either of the property or of the proceeds. I 
shall therefore charge him with interest at 6 per cent, f rom the date of 
the sale of each article and from the collection of each account. 

As to the three items of discharge for rent, labor, and commis- 
sions, I will allow them ail ; the only one upon which I hâve any doubt 
being the commissions. I am inclined to think the word "compen- 
sation" used in the contract must hâve meant more than the defend- 
ant's actual outlay, which seems to be covered by the word "costs." 
Of course, it may hâve meant the "compensation" to his employés, 
but it is more équitable to construe it as meaning a compensation to 
himself. It is no doubt difficult to ascertain just what benefit to the 
sale of a stock of goods is derived from the personal superintend- 
ence of the merchant, independently of the services of those who 
conduct his business, but I think no one can deny that there is some 
substantial additional value derived from it, and I do not believe 
that the défendant intended, in case the proceeds were eventually 
ail to'be turned over to the complainant, that he should remain un- 
paid for such services. Thèse three items must, however, be al- 
lowed at only such proportion of their total amount as the gross pro- 
ceeds from the goods sold on and after January 15, 1903, represents 
to thë total gross proceeds. While this is only an approximation 
as to some of the items, it will serve as justly as any other rule. 

As to costs, I shall allow the complainant the docket fee and ail 
the disbursements up to and including the interlocutory decree. In 
doing this I am quite aware that the complainant has demanded more 
than he has received under the decree, and that his bill of complaint 
sought to go back until the Ist day of September, 1903. In that 
respect he failed, but the défendant had acted without any regard 
for the legality of his acts. He seized ail he could get, and he took 
ail chances of violating the law. He must now pay" costs when the 
chance has gone against him. The costs after the interlocutory 
decree must be borne by the complainant. The only doubt which 
I had was as to the costs up to the filing of the formai account. 

It is true that ail the proof taken by the défendant was strictly 
speaking irrelevant till the complainant in his "charge" sought to 
surcharge the account as fîled. Thereafter, the complainant, not the 
défendant, was called on to substantiate the surcharge. 2 Smith, 
Chancery Practice, 127. Therefore the défendant was accepting an 
onus probandi which was not his. However, no one seems to hâve 
followed the proper practice, and the complainant cannot object, be- 
cause the défendant accepted an onus which he need not hâve done. 
It was obvious enough that his accounts were to be disputed, and ail 
the testimony taken was at some time or other material to the dis- 
pute. The complainant has been unsuccessful, except as to some of 
the items of discharge, which caUsed none of the disbursements. 
Therefore the complainant must pay the defendant's disbursements 



!276 175 FEDERAL REPORTER. 

after the interloclttory'decree, for I shall look at the substance of the 
contract, not at its f orm. 

One respect in which the master has departed from the course 
of equity practiceîs so important that I feel bound to notice it. Hav- 
ing correctly served his draft report and awaited objections, headded 
to his final report his disposition of certain "requests to make findings 
of fact" which the corriplainant filed with him. Of course, the mas- 
ter may embody his conclusions in separately numbered findings, if 
he Wishes, but he should not rule on "requests to find," and, most of 
ail, he should not incorporate such rulings in his report. The objec- 
tions may be the basis for a revision of his report if the master be 
so advised, but that is ail. "Requests to find facts" are, so far as I 
can fitld after considérable investigation, wholly unknown in equity 
prâctice in the fédéral courts, and in this instance are undoubtedly 
borrowed from the prâctice of the New York Code which was found 
once so intolerably burdensome, as to be repealed, and which, hav- 
ing been now re-enacted with the hope of giving a larger scope of re- 
view to the New York Court of Appeals, has again become a most 
vexatîous annoyance to the judges. While, no doubt, only those 
exceptions to the final report are good which were taken by, objec- 
tion to the draft report, the objections will themselves corne up with 
the final report, and ordinarily will not be regarded at ail, unies s 
some point should be made as to the validity of the exceptions. It 
is in my judgment better that a report read as a narrative, and cer- 
tainly it should not be eut up with statements as to what the master 
declined to find. While the document hère incorporated is not within 
rule 76, that is only because it is quite anomalous in equity prâctice, 
and the rule certainly forbids what was actually done in this cause. 

Let a decree pass as f oUows : Charging the défendant with the ac- 
tual gross proceeds collected from ail accounts paid after December 
15, 1902, and from the sale of ail goods sold before or after Jan- 
uary 15, 1903, crediting the défendant with ail items of discharge 
in his account on or after January 15, 1903, except a certain propor- 
tion of the disiîuted items as mentioned above, charging interest from 
the receipt of each item of charge at 6 per cent, and crediting inter- 
est similarly upon each item of discharge allowed ; directing the de- 
fendant to pay costs and disbursements to the date of the interlocu- 
tory decree, and crediting him with his disbursements thereaf ter ; 
permitting the défendant, upon giving security, to retain so much of 
the sum directed by the decree as the face of his proposed claim in 
bankruptcy. bears to the sum of ail claims, including his own ; per- 
mitting the complainant to apply at the foot of this decree at any time 
for a modification compelling the défendant to pay over the retained 
portion upon the ground either of his unreasonable delay either to 
file or press his claim in bankruptcy, or of its disallowance in whole 
or part by the bankruptcy court; permitting likewise the complainant 
to apply at the foot of the decree to compel the défendant to pay over 
his proportion of any expenses in bankruptcy past or future upon due 
proof of their payment; finally, allowing either party to apply at the 
foot of the decree for any other niodification thereof . 
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MONK V. OORNELL STEÂMBOAT 00. 
(District Court, S. D. New York. December 14, 1909.) 

.1. TOWAGE (i 12*) — LiABÏLITÏ- FOB INJUKT TO TOW — NEGLiaENT TOWAGE 

Through Ice. 

Eespondent was employed by the charterer of a coal beat to tflw her, 
laden with coal, to its manufaeturlng plant in Brooklyn. After walting for 
two days on account of ice in the harbor, the charterer insisted cm havlng 
the coal, and two tugs tindertook to take the boat through half a mile of 
ice packed along the shore. One of the tugs went ahead first and broke a 
lane, but there were still cakes of ice floating therein, by which the boat, 
whieh was wider than the tug in advance, was so injured that she sank. 
The undertaking was dangerous to the boat, and known to be so by the 
tug masters. Held that, although the charterer was equally chargeable 
with négligence, such faet did not relieve resiwndeut from liability for its 
négligence to the owner of the boat, who was not a party to the towage 
contract. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 29; Dec. Dig. 
§ 12.*] 
2. Towage (§ 1.5*)— Action foe Injusy to Tow— Vessel Undeb Cttarter. 

The owner of a vessel under charter may maintain an action against a 
tug owner employed by the charterer for its injury through négligent tow- 
Ing, even before the expiration of the term of the charter. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 32; Dec. Dig. § 
15.*] 

In Admiralty. Suit by Thomas Monlt, Jr., against the Cornell 
Steamboat Company. Decree for libelant, 

Mr. Park, for libelant. 

Mr. Van Etten, for respondent. 

HOUGH, District Judge. This libel is brought to recover for négli- 
gent towage through ice under quite unusual circumstances. Libel- 
ant is the owner of the boat Monk, which was under charter for a long 
time to the Edison Company, a corporation having a manufacturing 
plant at Bay Ridge, Brooklyn. In February, 1908, thé ice in New York 
Harbor along the Brooklyn shore was very heavy. Libelant 's boat, 
having been laden by the charterers with coal for their Bay Ridge fac- 
tory, was by said charterers put in charge of respondents to be towed 
to her place of destination. On account of the heavy ice in the harbor, 
respondents did not move the boat for at least two days, at the end of 
which time they were informed by charterers that the coal must be 
delivered at Bay Ridge near the factory there situated or their plant 
would be obliged to shut down for lack of fuel. 

Respondents said it would take two tugs to get the coal boat 
through, and the reply given was that if it took six tugs the boat must 
go through and the coal be delivered. Thereupon respondent dis- 
patched the Monk in charge of two tugs, and arrived with her in safety 
at a point about half a mile off the Bay Ridge wharf. Between this 
point and the wharf the ice was heavily packed. It is described by 
several witnesses as having been originally apparently two to three 
inches thick, then broken up and packed together by wind and tide 

*For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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until ît formed a mass between two and three feet thick, extending 
solidly along the Long Island shore, and extending out into the bay 
for about half a mile. Leaving the coal boat in charge of the smaller 
tug, the larger and more powerful vessel endeavored to make a lane 
through the ice whereby the wharf might be reached. This larger tug 
(the Bavier) is of about 250 horse power and 21-foot beam. She 
ploughed through the above-described Kalf mile of ice, and then came 
back through the lane she had broken, "skinning along one side" of 
the same on her return, in order to make it wider, as the Monk was 
28 feet wide. To travel this half mile and return occupied 2i/^ hours 
— this on account of the thickness of the ice, which repeatedly stopped 
the Bavier's way and required her to back and ram. When the lane 
was completed it did not présent open water, but was marked by the 
discoloration of the ice which had been submerged temporarily by 
the passage of the Bavier. No very large cakes were encountered, but 
the mass was very solid. 

The Monk was in charge of a master appointed and paid by libelant, 
but obeying the orders of the charterer. He had made no objection to 
the voyage, although he looked upon it as dangerous. When the Ba- 
vier returned from breaking through the ice, she made fast ahead of 
the Monk by two short hawsers, the helper tug attached herself to the 
Monk's stern by one hawser, and a system of whistle signais was ar- 
ranged by which, if the Bavier became stuck in the ice, the helper 
would go astern in time to prevent the Monk from ramming the stern 
of the Bavier. The flotilla thus arranged then went through the ice, 
slowly, but without stoppage, and the master of the helper testifies 
that he did not start his engines, but was as a matter of fact towed be- 
hind the Monk. 

It is satisfactorily shown that the coal boat was in good condition 
. and entirely seaworthy, although not new. Before she got through 
this half mile of ice her captain déposes that he heard water coming 
into her on her port bow corner. She bas a partly rounded bow, and 
by the corner is meant the place where her rounded bow approaches 
the straight side. She sank within less than an hour after getting to 
the wharf, and subséquent investigation showed that on both the port 
and starboard bows three plank had been crushed in at or near the 
place of her greatest beam; i. e., where she was about 7 feet wider 
than the Bavier. 

The Monk's master testified, and the libel allèges, that this injury was 
occasioned, not by the necessary results of the ice contact to which she 
was subjected, but because her port bow was negligently thrown 
against unbroken ice, owing to a defective arrangement of the towing 
hawsers. As the witness put it : "The lane was big enough, if I had 
been brought through properly." I do not think this allégation sus- 
tàined. On the contrary, I am convinced that the hawsers were prop- 
erly made fast, and that the boat did not by any sheer encounter 
greater dangers on her port side than she did on her starboard. This 
finding is based, not only on the testimony from the tugs, but by the 
observed nature of the injuries which sank the Monk. The libel, how- 
ever, also allèges generally that it was négligent to attempt to tow the 
boat through the ice as it existed at the time and place in question. 
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The respondents did not wish to take this boat through the ice. It was 
donc only upon the insistence of the charterers, and when they agreed 
to make the effort they were quite aware that in so doing they were 
entering upon a difficult, dangerous, and doubtful opération. In the 
face, therefore, of known and anticipated danger, tliey were at least 
bound to exercise the care which other prudent and inteUigent men 
would ordinarily deem necessary under the same circumstances. The 
Packer (C. C.) 28 Fed. 160. There was no contract or agreement by 
the charterers exonerating the tugs from liabihty for the conséquences 
of lack of care under the circumstances. It remains, therefore, to as- 
certain from the évidence whether it is fairly shown that respondents 
failed to do anything which they reasonably might hâve done, not only 
with two tugs, but with any number of assisting vessels ; for, as above 
shown, the charterers had given them authority to practically use what- 
ever number of tugs they deemed necessary. 

To me the testimony indicates plainly that the ice was of such a 
character that no blunt-bowed boat could with reasonable safety be 
towed through it, if required to breast aside the ice in her passage by 
the strength of her own bow. The Bavier had not succeeded, and 
could not succeed, in getting the ice out of the lane she had made. 
Any passing vessel had to shove under the still unbroken ice the partly 
crushed mass which filled the lane. The Bavier was not wide enough 
to protect the Monk from this labor. The nature of the injury re- 
ceived is proof that the coal boat was obliged to throw aside ice in 
her passage. She was not strong enough to do it successfully. Her 
build did not fit her to do it properly ; yet it was obvions that she had 
to do it, while towing behind a vessel narrower than herself. This 
method of towing was condemned by this court in The Phœnix, 143 
Fed. 350. I see nothing in The Edwin Terry, 163 Fed. 309, 89 C. C. 
A. 17, and 162 Fed. 311, 89 C. C. A. 19, impugning the authority of 
The Phœnix, and that case must be followed. 

But the décision herein may in my opinion be equally well based on 
the much broader ground that, under the circumstances existing at the 
time and place of disàster, it was (with the means at hand) impossible 
safely to tow the Monk through half a mile of such ice as then lay off 
Bay Ridge, and that such impossibility was patent to experienced men. 
This I believe to be the truth, and in fact in fer from the testimony of 
the tug masters that they scarcely more than hoped to get through 
without injury, and were not surprised by what actually happened. 
The attempt to get through the ice, however, was made at the request 
and upon the insistence of the Edison Company, and if that company 
had owned the boat, or as charterer and bailee had brought this action, 
they would, under The Phœnix, supra, be entitled to recover only half 
damages. 

This owner libelant, however, is not affected by this ruling. He was 
out of possession of his boat, and a stranger to the contract between 
respondent and the Edison Company, which was négligent in respect 
of his property, resulting in permanent injury thereto. Such a bailor 
may bring an action based on the négligence, even before the expira- 
tion of the term of hire, as was held in Mears v. London & South- 
175 F.— 18 
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western Ry., 11 C. B. (N. S.) 850 (cited with approval in United States 
V. Loughrey, 173 U. S. 314, 19 Sup. Ct. 153, 43 L. Ed. 420). 
Decree for the libelant, with costs. 



UNITED STATES ex rel. FRBEMAN v. WILLIAMS. 
(District Court, S. D. New York. January 5, 1910.) 

1. Habeas Cobpus (§ 23*) — Aliens — Depoetation Proceedings — Jueisdic- 

TION. 

Where an allen, seeklng to enter" the United States, was ordered de- 
ported by the Secretary of Commerce and Labor, a District Judge has no 
jurisdlctlon to set aslde such order on habeas corpus, unless the Secretary 
violated the statute In resi)ect to ail of the grounds on whlch the déporta- 
tion was based. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 17; Dec. 
Dlg. § 23.*] 

2. Habeas Coepus (§ 92*) — Depoetation Peoceedings— Revibw— Jueisdic- 

TlON. 

A District Judge, on habeas corpus to review a déportation order, can 
at most consider only whether the conclusion of the immigration authori- 
tles was wlthout any évidence to support it. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 83; Dec. 
Dig. § 92.*] 

5. AxiENS (§ 49*) — DEPORTATION— GROtrNDS—"LlKELT TO BeCOME A PUBLIC 

Charge." 

The provision of the statute for the déportation of aliens "llkely to be- 
come a publie charge" Is not limlted to likelihood to become a pauper, but 
extends to likelihood to become periodically Inmates of prisons as a re- 
suit of crime. 

[Ed. Note. — ^For other cases, see Aliens, Cent. Dlg. § 107; Dec. Dig. § 
49.* 

For other définitions, see Words and Phrases, vol. 5, p. 4163; vol. 8, 
p. 7707.] 

4. Aliens (§ 40*) — DBa?OETATioN—STATUTBS— Construction. 

The construction of the provision of the statute for the déportation of 
aliens llkely to become a public charge to include persons llkely to become 
criminals does not confllct with the provision for exclusion of an allen 
convicted of crline. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 40.*] 

6. Aliens (§ 54*) — Déportation Peocbedings — Warrant — Récitals — 

Grounds. 

Neither the immigration act nor the promulgated régulations require 
that a warrant of arrest in déportation proceedings shall state the alleged 
grpunds on whlch déportation will be demanded. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 64.*] 

Habeas Corpus. Proceeding by the United States, on the relation of 
Robert Freeman, against William Williams, to obtain relator's dis- 
charge f rom an order directing his déportation as an alien seeking to 
enter the United States and likely to become a public charge. Writ 
quashed, and relator remanded. 

The relator was arrested upon a warrant issued by the Secretary of Com- 
merce and Labor, charging hlm with having been found In the United States 
in violation of law, in that he was an alien and had been convicted or ad- 

•For other cases see same tople & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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inltted haviflg commltted, prier to landlng, a felony or other crime or misde- 
meanor Involving moral turpitude. He was taken before the Commissioner of 
Immigration at Ellls Island, a Uearing was given hlm, and tbe proceedings 
were then sent to the Secretary of Commerce and Labor, who, after full con- 
sidération, ordered hls déportation. He bas procured a writ of babeas corpus 
Irom tbis order. B«îore the CJommlssloner évidence was introduced which 
would Justify the Inference, first, that he Is an allen ; second, that he bas 
twlce been convicted of an assault in Great Britain, once upon a police consta- 
ble ; thlrd, that he bas been Indicted for larceny In England, and that he bas 
absconded; fourth, that be bas commltted robbery of a large sum of money 
In Austrla; flfth, that In tbis country he frauduleutly sold false gems to per- 
sons bere whlle on a former vlsit; sixth, that he consorted with a gang of 
Australlan thleves in Europe. Upon the hearlng, by advlce of bis eounsel, be 
refused to answer any questions or make any explanation of the charges 
agalnst him. He bas been ordered deported on tbree grounds: First, because 
prior to tbe time of hls entry be had been convicted of one or more misde- 
meanora involving moral turpitude; second, because be had admitted the 
commission of one or more crimes Involving moral turpitude before the time 
of hls entry; thlrd, because he was as at the time of entry a person liliely to 
become a public charge. 

Hugh Govern, for relator. 

Henry Wise, for the United States. 

HAND, District Judge (after stating the facts as above). If the 
Secretary did not violate the statute in respect of ail three of the three 
grounds given for his déportation, I hâve no jurisdiction. The précise 
limit of the jurisdiction to review the sufficiency of the évidence I need 
not consider. At most it can go no further than to inquire whether 
the conclusion of the authorities was without any évidence whatever 
to support it. I do not say that the jurisdiction goes so far, but it cer- 
tainly goes no further. 

In the case at bar there was shown ample reason to suppose that the 
relator was a person of habituai criminal propensities. I am satisfied, 
indeed, that there was extrême likelihood that he would, if he remained 
hère, soon be concerned in crime, and, if évidence could be found, put 
into prison. Even while he was not imprisoned, he would live at the 
expense of any community in which he remained. The sole question is 
whether the words of the statute, "likely to become a public charge," 
must be limited to the likelihood of his becoming a pauper. Probably 
this was the primary meaning of the words, but in modem times many 
persons hâve come to regard crime and pauperism as analogous facts in 
the life of a community, and, without in the least intending necessarily 
to impose such a sociologicalpurpose upon the classification of Congress 
I believe that the statute should be reasonably construed as including, 
not only those persons who through misfortune cannot be self-support- 
ing, but also those who will not undertake honest pursuits, and who 
are likely to become periodically the inmates of prisons. Literally 
taken, the words in question certainly cover their case. They are 
surely public charges, at least during the term of their incarcération. 
Whether they are such while they are living dishonestly, though un- 
convicted, it is not necessary to détermine. 

So to construe the act is not to décide that such persons may be con- 
victed and punished upon loose considérations of their probable pro- 
pensities. The issue is wholly of the relator's right to enter the coun- 
try, and that right, as has been so often said, is entirely the création 
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of Congress. Nor does the construction conflict by împlîcation with 
the other subdivision of section 2 which makes a ground of exclusion 
the conviction of crime of an immigrant alien, or his admission that 
he bas committed a crime. That subdivision contemplâtes a single de- 
linquency; but hère the Secretary has concluded from the évidence 
that the relator's habituai propensities so dispose him to a criminal 
life that he will be likely to résume it. 

It is true that the warrant did not specify this ground of déporta- 
tion ; but the relator was advised at the outset of the hearing that the 
authorities meant to rely upon it as a ground of déportation, and I 
find no requirement, either in the act or in the promulgated régula- 
tions, that the warrant must state the alleged grounds. 

Having determined that there was one adéquate ground for bis ex- 
clusion, I shall not consider the other points which the relator raises. 
It is not necessary in this view to décide whether the relator's silence 
upon the hearing was an admission which should be used against him. 
The évidence was adéquate, without such admissions, to détermine that 
he was likely to become a public charge ; nor does it appear that upon 
that question the admissions were used against him. I do not mean to 
be understood as deciding whether they could or could not be so used, 
that being unnecessary to the détermination of this proceeding. 

.Writ quashed, and relator remanded. 



GLASER et al. v. ST. ELMO CO., Inc., et al. 
(Circuit Court, S. D. New Torlr. Deeember 20, 1909.) 

1. CÎOPTEIGHTS (§ 36*)— Expiration— NovELS. 

On the expiration of the copyriglit of a novel, any person may use the 
plot for a play, copy or publlsh it, or maliie any otlier use of It lie sees fit 
[Ed. Note.— For other cases, see Copyrights, Dec. Dlg. § S6.*] 

2. CoPTRiGHTs (§ 65*) — Expiration— Ptats. 

Where a copyrlshted play had been made, based on the plot and Inci- 
dents of a novel the copyright of which had expired, another author, 
though entitled to use the plot and incidents of the novel for a différent 
play, could not make use of the flrst play in constructing the second. 

[Ed. Note. — ^For other cases, see Copyrights, Cent Dlg. { 62; Dec. Dlg. 
$65.*] 

8. Copyrights (§ 37*) — BooKS-rTiTLB. 

The copyright of a book does not prevent others from taking the sam^ 
tltle for another book, though the copyright has not expired. 

rÉd. Note. — For other cases, see Copyrights, Cent. Dlg. § 38; Dec. Dlg. 
S 37.*] 

4. Copyrights (| 37*) — Namb of Book— EixpiBATioN— Plat. 

Where a copyrighted play was taken from the novel "St. Elmo," the 
copyright of which had expired, the owners of the play were not entitled 
to restraln défendants from using the same name for an entirely différent 
play constructed on the plot and incidents of the novel, on the theory that 
the nanie was protected by the copyright of the play. 

fEd. Note. — For other cases, see Copyrights, Cent. Dlg. { 38; Dec Dlg; 
f 37.*] 

•For otber caaei te» same t0]ilc A } nvmbkb lu Dec. ft Am. Dlg». 1907 to date, & Rep'r luclexei 
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5. rBADE-MABKS AND TBADE-NaMES (§ 75*) — UNLAWFUL COMPETITION. 

Where complalnants used the name "St. Elmo" as the name of a copy- 
rlghted play based on the plot and Incidents of the novel by that name, 
the use of the same name by défendants in the production of a différent 
play constructed from the same novel, In connection wlth a notice, how- 
ever, that défendants were the authors and produeers, and that It was 
net complalnants,' did not constitute unlawful compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86; Dec. Dig. § 75.»] 

In Equity. Suit by Vaughan Glaser and another against the St. 
Elmo Company, Incorporated, and others, to restrain the production 
of a play. Motion denied. 

Nathan Burkan, for complainants. 

Herman L. Roth (Arnold Lichtig, of counsel), for défendants. 

HOLT, District Judge. This is a motion for a temporary injunc- 
tion to restrain the défendants from producing a play called "St. El- 
mo." Augusta J. Evans, prior to November 23, 1866, wrote a novel, 
which she named "St. Elmo," for which she took out a copyright on 
that date. The novel had a large sale, particularly in the southern 
States. ■ At the expiration of 28 years, the original term of the copy- 
right, the author duly renewed it for an additional period of 14 years. 
The copyright of the novel, therefore, expired in the year 1908. By 
the provisions of the copyright act, the author had the right to drama- 
tize the novel at any time during the term of the copyright. In 1907 
saidi Augusta J. Evans authorized a dramatization of said novel to 
be made by John P. Ritter, and this play was given the same title 
as the novel, "St. Elmo." The play so constructed from the novel 
was copyrighted as a play on July 10, 1907, before the expiration of 
the copyright of the novel. The copyright of the play is now owned 
by the complainants. After the expiration of the copyright of the 
novel, in 1908, the défendant Neil Twomey also wrote a play based 
on the incidents of the novel, and called it "St. Elmo." The plaintiffs' 
play "St. Elmo" has been produced, and the complaint allèges that it 
has been a popular and successf ul play in the Southern states and other 
parts of the country. The défendants' play "St. Elmo" has also been 
produced on the stage, and the plaintiffs allège that its production has 
impaired the success of the complainants' play, and reduced the prof- 
its which they would hâve otherwise obtained from its production. 

As above stated, the author of the novel, by the terms of the copy- 
right act, had the exclusive right to dramatize the novel during the 
term of the copyright. She had the novel dramatized by a person who 
was acting with her co-operation and consent. The play, when com- 
pleted, was copyrighted as a play, and plaintiffs' play calledl "St. Elmo," 
therefore, was protected from piracy by the provisions of the copy- 
right act. By the expiration of the term of the copyright of the novel, 
however, any person could make any use of the novel which he saw 
fit. He could copy it, or publish it, or make a play out of it. It was 
no longer protected by the copyright act. But although a person could 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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make a play from the novel, using' its plot and mtidçnts in such play; 
hé coùld.npt çopy the play of "St. Elmo" alreàdy writtën and copy- 
righted, further thati to make such a gênerai use of the plot and in- 
cidents 6i the hovel aâ'was open to the public generally. 

The fifst question in this case, therefore, is whethe'r the second play 
called "St. Elmo" infringes the copyright of the first play of that name. 
I hâve examined the two plays in evidlence. There is nothing in the 
gênerai structure of the two plays to indicate that the second play 
was copied from or imitated the first play, or that any use was made 
of the first play in constructing the second play. ■. The author of the 
second play, in an afifidavit, dénies that he ever read or made any use 
of the first play. There is no other similarity between the two plays 
than would naturally be expected in two plays constructed by différent 
persons from the same novel. The claim, therefore, that the de- 
fendants should be enjoined from producing their play on the ground 
that it infringes the copyright of the complainants' play, is untenable. 
Nixon V. Doran (C. C.) 168 Fed. 575. 

The complainants claim, however, that, as they hâve a légal copy- 
right of a play named "St. Elmo," the défendants hâve no right to 
apply the name "St. Elmo" to the play produced by them. There is 
some doubt, under the authorities, whether a person who has a valid 
copyright in a book or play has an exclusive right to the title. Some 
cases hold that the title of a book or play isa part of the thing copy- 
righted, and that no other person can adopt such title. Weldon v. 
Dicks, L. R. 10 Ch. Div. 347 ; Estes v. Williams (C. C.) 31 Fed. 189. 
Other authorities hold that a copyright only extends to a literary pro- 
duction, and that a mère title of a book is not a subject of copyright. 
Harper v. Ranous (C. C.) 67 Fed. 90i; Corbett v. Purdy (C. C.) 80 
Fed. 901 ; Black v. Ehrich (C. C.) 4-1 Fed. 793 ; Dicks v. Yates, L. 
R. 18 Ch. Div. 76 ; Osgood v. Allen, Fed. Cas. No. 10,603 ; Copin- 
ger's Law of Copyright (4th Ed) p. 64; 9 Cyc. p. 928, and cases cited. 
And see Jollie v. Jaques, Fed. Cas. No. 7,437. 

I think that the authorities, particularly the American cases, prepon- 
derate that the copyright of a book, does not prevent other persons 
from taking the same title for another book, even in the case of an 
entirely unexpired copyright. In this case, the copyright of the novel 
having expired, and it being open to any one to write a play based on 
the novel, I think it still more doubtful whether the complainants, by 
writing and copyrighting a play, to which they hâve given the same 
title as the novel, can prevent the (Refendants from giving the name 
of the novel to an entirely différent play which has been constructed 
from the novel. Still other authorities tâke the view that the author 
or proprietor of a book has a right to exclude others from adopting 
the same title for another book on the ground that it constitutes a 
trade-mark, or that its use by another constitutes unfair compétition 
in trade. Merriâm v. Famous Shoe Co. (C. C.) 47 Fed. 411 ; Metzier 
V. Wood, L. R. 8 Ch. Div. 606; Social Register Ass'n v. Howard 
(C. C.) 60 Fed •370; Copinger's Eaw of Copyright (4th Ed.) p., 64, 
and cases cited. And see Merriam v. Holloway Pub. Co. (C. C.) 43 
Fed. 450. 
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It is claimed by the complainants in this case that the défendants' 
adoption of the title "St. Elmo" for their play, and their production 
of a play with such a title, constitutes unfair compétition in trade. 
But I doubt whether this doctrine applies in the case of plays made 
from novels the copyright of which has expired. Suppose that tvvo 
plays were written based on an old novel, for instance, Don Quixote, 
or Clarissa Harlow, or Quentin Durward, and that both such plays 
were given the title of the story from which they were taken. Would 
not the author of each play hâve the right to give his play the name 
of the novel on which it was based, particularly if each made proper 
public announcement that he was the author of that play? The rule 
is well settled that, on the expiration of a patent for an article which 
has become identified by some particular name, as the name of the 
inventor, although it is open to the public to manufacture the patented 
article, and to call it by the name by which it is commonly known, 
it is unfair compétition to do so unless the person making the article 
afHxes to it a plain notice that it is not made by the owner of the orig- 
inal patent, but by some one else. Singer Mfg. Co. v. June Mfg. Co., 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Merriam v. Famous 
Shoe, etc., Co. (C. C.) 47 Fed. 411. The same rule has been applied 
to copyrights. Merriam Co. v. Ogilvie, 159 Fed. 638, 88 C. C. A. 596, 
16 L. R. A. (N. S.) 549. But in this case, upon ail the advertisements 
and notices of their play put out by the défendants, they publish the 
fact that it was written by Neil Twomey, and I think that the proof 
shovi^s that, if the principle announced in the case of Singer Mfg. Co. 
V. June Mfg. Co. is applicable to the case of a copyright, the rule there 
laid down has been complied with by the défendants. 

The question involved on this motion is at least too doubtful to 
authorize a preliminary injunction. The motion is denied 



In re HAMRICK. 

Plstrlet Court, N. D. Georgla, N. W. D. October 18, 1909.) 

No. 297. 

1. Courts (I 420*) — Pederal District Couets — Divisions — Teansfer of 

Cause. 

TJnder the aet dividing the district of Georgia into two divisions and pro- 
viding that sults shall be brought against the parties who live in the 
counties embraced In the Northwestern division in that division, where 
bankruptcy proceedings were instituted against a bankrupt living in the 
Northwestern division, but the pétition was flled and process made return- 
able at Atlanta, Instead of at Rome, the case would be transferred to the 
Northwestern division, and new process directed to be served on the bank- 
rupt In that division returnable at Rome. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 420.*] 

2. Bankbuptct (§ 84*)— Pétition — Amendment— Addition of Geounds. 

Where an original pétition in bankruptcy stated Imperfectiy the ground 
of bankruptcy, It was amendable so as to state additional grounds oe- 
curring subsequently, under the rule authorizing the amendment of plead- 
Ings generally, notwithstanding General Bankruptcy Order 6 (89 Fed. v, 

•For other cases see same topio & 5 numbee In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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32 C. C. A. Ix) providing that, where two or more pétitions are flied in 
différent districts, ttie flrst liearlng sliall be had in tlie district in wliicli 
the debtor bas his domicile, and the pétition may be amended by inserting 
an act of bankruptcy eommitted at an earlier date than that flrst alleged, 
if such earlier act is chargea in elther of the other pétitions, as such 
order does not apply to the allégation of subséquent acts of bankruptcy, 
where only one pétition bas been filed. 

[Ea. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 126-129 ; Dec. 
Dig. § 84.*] 

In Bankruptcy. In the matter of J. N. Hamrick, bankrupt. Ad- 
judication directed. 

Griffith & Mathews and Hugh M. Dorsey, for the bankrupt. 
Mason & Johnson, for petitioning creditors. 

NEWMAN, District Judge. This case is now before the court on 
exceptions to the report of R. O. Jones, spécial master. Two ques- 
tions are for détermination. The first is whether the court has juris- 
diction of the case in view of the manner in which it was brought 
into court. 

The bankrupt Hves and was engaged in business in Haralson county, 
which is in the Northwestern division of this district. The pétition in 
bankruptcy was filed in Atlanta, and the process attached by the clerk 
was made returnable at Atlanta. Congress, in creating new divisions, 
named the Columbus division the Western division, the Rome division 
the Northwestern division, and the Athens division the Eastern divi- 
sion, leaving no name for the division for which courts are held at 
Atlanta, and the district clerk at Atlanta is the clerk for the entire 
district, and has, by the provisions of the varions acts creating new di- 
visions, a deputy clerk in each division. There would hâve been very 
little trouble about the filing of the pétition except that the process 
was made returnable at Atlanta, when, of course, it ought to hâve been 
made returnable at Rome. 

The case was referred to a spécial master by consent, and hearing 
was had before him; but I take it that the bankrupt, through his 
counsel, had this question of the filing of the pétition in bankruptcy 
and of the improper issue of the process always reserved, so that I 
shall consider it as if it had been made in the beginning of the case 
and before any action whatever had been taken. I think, if the ques- 
tion had been made then and brought before the court, that the court 
would hâve directed that the papers be filed in the office of the deputy 
clerk at Rome and process amended so as to summon the alleged bank- 
rupt to appear at Rome, and this, I hâve not the slightest doubt, could 
hâve been done, and the case transferred in that way to the Rome divi- 
sion. The divisions are created for the convenience of parties at 
interest in the trial of cases. It is true that the act provides that suits 
shall be brought against the parties who live in the counties embraced 
in the Northwestern division in that division; but if, by an inad- 
vertence of some sort, a case is brought returnable in the wrong divi- 
sion, I do not see any difficulty whatever in ordering it transferred to 
the proper division for trial, and that the défendant shall hâve process 

•For other cases see same toplc à i numbeb lu Dec. & Âm. Dlgs. 1907 to date, & Rep'r IndezM 
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served upon him, unless same is waived, returnable at the proper place. 

The District Courts hâve jurisdiction in bankruptcy in their re- 
spective districts, and the District Court for the Northern District of 
Georgia had jurisdiction in this case. That the District Court could 
correct the filing and direct the pétition to be filed at Rome, and direct 
the amendment of the process, I hâve no doubt whatever. It appears 
that the case has already been docketed in Rome, and the clerk will be 
directed to enter it as filed at Rome and to prépare and attach process 
returnable there; order to be taken to this effect. 

The other ground of exception urged h^re to the report of the spé- 
cial master is that he allowed an amendment to the pétition, addin^ 
new and additional grounds of bankruptcy. It was conceded that, 
while there was no authority to amend before the spécial master, and 
the spécial master so held, it was agreed by the parties that the amend- 
ment should be made subject to the same right of objection as could 
bave been made before the court. 

I think the amendment was properly allowed. The original péti- 
tion in bankruptcy stated imperfectly the ground of bankruptcy, and 
it is not disputed, as I understand it, that the amendment setting up 
the additional grounds of bankruptcy in giving the two last mortgages 
is good if it could be properly attached to the original pétition by 
amendment. The rule as to amendments is very mueh the same rule 
that would apply under the practice in the state courts or in this court 
as to pleadings generally. There must be enough in the pleadings, of 
course, to amend by. It is the rule that where a good cause of action is 
imperfectly stated it may be amended, and as this could hâve been 
amended and was, it, in my judgment, was sufficient as a basis for 
attaching the additional grounds of bankruptcy. 

General Order in Bankruptcy 6 (89 Fed. v, 32 C. C. A. ix), on the 
subject of amendments, has no application hère, nor hâve the décisions 
in which that gênerai order is referred to. That gênerai order is ap- 
plicable to cases where two or more pétitions are filed against the 
same individual in différent districts. It provides that: 

"The flrst hearing shall be had In the district In which the debtor has his 
domicile and i)etltion may be amended by Insertlng an act of bankruptcy com- 
mltted at an earlier date than that flrst alleged If sùch earlier act is charged 
In either of the other pétitions." 

The additional grounds of bankruptcy set out by amendment in this 
case are later than the ground stated in the original pétition, and coun- 
sel hâve urged that only acts of bankruptcy committed earlier than that 
originally alleged can be attached by amendment. As I hâve stated, I 
think the gênerai order and the décisions on that hâve no application 
whatever to a case like this, where only one pétition is filed, and the 
question hère as to the allowance of the amendment is controlled by 
the gênerai rule on the subject of amendments. 

I think the spécial master correctly held that the amendment should 
be allowed, and also correctly held that the facts did not sustain the 
original ground of bankruptcy, but did sustain the additional grounds, 
and that an adjudication should be enter ed in the case. 
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The exceptions will be overruled, and the report of the spécial mas- 
ter confi'rmed. The clerk is directed to enter an adjudication in bank- 
ruptcy against J. N. Hamrick. 



STERN et al. t. JEROME H. REMIOK & CO. 
(Circuit Court, S. D. New York. January 14, 1910.) 

1. COPYBIGHTS (§ 52*)— INFBINGEMENT— INTENT. 

Where défendant publishefl a copyrighted song wlth knowledge of the 
copyright In fact, hls Intent was not materlal to hls liablllty for Infrlnge- 
ment. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. § 50 ; Dec. Dlg. 
f 52.*] 

2. CoPTEiGHTS (§ 29*)— Notice— Date— Publication in Roman Numebals. 

A copyright notice Is not invalidated by the publication of the date of 
copyright in Roman Instead of Arable numerals. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. §§ 29, 30 ; Dec. 
Dlg. § 29.*] 

8. Copyrights (§ SI*)— Publication. 

The deposit of two copies of a copyrlghted song In the Llbrary of Con- 
gress, certalnly when coupled wlth an unrestrlcted sale of a single copy, 
wlthout any effort to push the work commerclally, constituted a sufflcient 
publication to sustain the copyright 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § SI; Dec. Dlg. 
§31.*] 

Action by Joseph W. Stern and another against Jérôme H. Remick 
& Co. On motion for nonsuit at the close of plaintiffs' case. Denied. 
See, also, 164 Fed. 781. 

Thls Is a motion for a nonsuit made at the close of the plaintlfC's case, In an 
action brought to recover statutory pénal tles for the violation of the plaln- 
tiff's copyright The défendant attacks the plalntM's case on three grounds: 
First, beeause the plaintlff did not make publication of the work after filing 
two copies with the Llbrarlan of Congress ; second, beeause the notice of copy- 
right stated the year in Roman numerals, not Arabie ; and, third, beeause the 
défendant Is not shown to hâve wiUfully Intended. to violate the copyright. 

The composition In question was a song published by the plaintiff. The 
plaintlfC had plates made, and caused ten copies of the song, wlthout covers, 
to be struek off by hand, which hè used for copyright pijrpçses. Two of thèse 
copies were sent to the Llbrarlan of Congress in accordance with the statu te, 
and one of them was sent to C. H. Dltson & Co., a seller of musical works, 
wlth an involce of sale, whieh was later pald by C. H. Dltson & Co. The 
whereabouts of the song after it reached the possession of C. H. Dltson & Co. 
does not appear. The plaintiff spld no other copies of the song until more than 
a year after he had taken out a copyright, and until after the défendant had 
begun to sell hls copies. The prîce of the song was four cents a copy. 

Cohen, Creevey- & Richter, for plaintiffs. 
House, Grossman & Vorhaus, for défendants. 

HAND, District Judge (after stating the facts as above). As to the 
two second objections raised by the défendant I find no difficulty. It 
is not necessary that the défendant should hâve intended to violate 
the copyright of the plaintifï. He had means of knowledge from the 

•For other cases see same topic & | numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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copyright office that the song had been in fact copyrighted; and he, 
like any one else, took his chances when hç published the song without 
any inquiry. 

Nor do I find any difficulty in deciding that Roman numerals con- 
form to the notice prescribed by the statute. Roman numerals are a 
part of the language of this country. They are constantly in use 
upon monumental architecture of ail sorts and for sériai purposes upon 
books, and they are a part of the language as taught in the public 
schools, and understood by ail but the most illiterate. Nor can one 
seriously contend that the notice required by the statute could be ful- 
filled only by Arabie numerals. If the letters were written out in 
words, it would certainly be a compliance. I regard the writing of it 
hère in Roman numerals as more nearly a literal compliance with the 
statute than to write out the year in words. 

The only serions question is whether, under the statute, any publica- 
tion is necessary beyond the deposit of two copies in the Library of 
Congress, and, if so, whether the sale to Ditson of a single copy is 
not enough. The défendant supposes that the author must make some 
"publication" independent of this deposit. He seems to mean by this 
a bona fide effort commercially to exploit his pièce, to put it "on the 
market," to make what he can f rom its sale. This the plaintiff did not 
do. It is plain enough that his sale to Ditson was simply in an attempt 
to comply with a fancied requirement of the statute. I think the 
* requirement was fancied, for nothing else is necessary than the deposit 
in the Library of Congress, certainly when coupled with an unre- 
stricted sale of one copy. 

The trouble seems to me to hâve arisen over a misconception of the 
décision of Mr. Justice Hunt in Boucicault v. Hart, Fed. Cas. No. 
1,693. In that case the learned justice sitting at circuit held that the 
complainant had not complied with the statute by only filing his title, 
without ever fihng two complète copies. The statute then read that 
the copies should be filed within 10 days after publication. Boucicault 
tried to keep his statutory monopoly without making public his play, 
and the court said in efïect: "No; if you are to get the monopoly, 
you must give to the public your work within a reasonable time, so 
that they may get their considération for the monopoly you claim. 
You may not file your title, and stop there indefinitely." 

While the language of the opinion speaks of a publication as though 
it would be separate f rom the deposit of two copies, the point was not 
up whether the deposit would itself not hâve been a sufficient publica- 
tion. It is true that there may be other kinds of publication than the 
deposit of thèse copies, because pubHcation occurs as soon as the work 
is unrestrictedly made public in any way. But Mr. Justice Hunt by 
no means indicates that the deposit alone would not itself be an adé- 
quate publication, nor may the case be so understood. His opinion 
was whoUy directed against the effort to keep the play secret and yet 
get a copyright. 

In Jewelers' Mercantile Agency v. Jewelers' Publishing Company, 
ir)5 N. Y. 341, 49 N. E. 872, 41 L. R. A. 846, 63 Am. St. Rep. 666, 
four of the judges found- a pubHcation sufficient to destroy the com- 
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mon-law right, independently of the deposit, and the remaining three 
put their opinion upon the publication arising from the deposit. In 
Wright V. Eisie, 86 App. Div. 356, 83 N. Y. Supp. 887, the filing of 
an architect's plan was enough. In Ladd v. Oxnard (C. C.) 75 Fed. 
703, Judge Putnam, while carefully avoiding a décision upon the 
point, does pretty clearly indicate on page 730 his opinion that the 
deposit is enough. I do not think Callaghan v. Myers, 128 U. S. 617, 
9 Sup. Ct. 177, 33 L. Ed. 547, is in point upon the question. 

Of the text-writers, Maggillivray (page 261) and Hamlin (page 78) 
understand that the deposit is enough. In so far as Drone (page 291) 
must be understood to the cftntrary, I cannot agrée with him. 

While I hâve found nothing precisely in point, Judge Townsend, 
in Wercicmeister v. American Lithographie Company, 134 Fed. 321, 
326, 69 C. C. A. 553, 558, 68 L. R. A. 591, laid down the following 
définition of publication : 

"A gênerai publication consists in such a dlsclosure, communication, circu- 
lation, exhibition, or distribution of the subject of copyright, tendered or given 
to one or more members of the gênerai public, as implles an abandonment of 
the right of copyright or its dedication to the publie." 

On page 325 of 134 Fed., and page 557 of 69 C. C. A. (68 L. R. A. 
591), the learned judge says: 

"The unrestrlcted offer of even a single copy to the public Implles the sur- 
render of the common-law right." 

Certainly, under this language, either the deposit, or the sale of the 
single copy to Ditson, was a publication. Even Drone (page 291) 
' concèdes that a sale is enough. I cannot find the least indication that 
there must be an effort to push the work commercially to the utmost, 
or that one sale is not enough to complète the copyright, if any sale 
at ail be needed. There was clearly enough a sale to Ditson. 

Motion denied. 



GUARANTY TEUST CO. OF NEW ÏORK V. CHICAGO UNION TRAC- 
TION CO. et al. 

In re WAGNER. 

(Circuit Court, N. D. Illinois, B. D. January 18, 1910.) 

No. 26,727. 

Steeet Railroads (I 58*)— Receivers— Sale— Claims. 

Olalmant brought suit In a state court against the receivers of a street 
rallroad company, resulting in a judgment In her favor. When that judg- 
ment was entered the road had been sold under a decree requlring security 
for ail receivers' liabilities arising out of the opération of the road which 
might not be met out of the f unds remainlng in the receivers' hands after 
the exécution of the decree of sale, and referrlng the ascertainment of ail 
such liabilities to a master In chancery, and flxing the time for hearing of 
such claims. HeUL, that the foreclosure proceeding In which the receivers 
were appointed was a proceeding m rem, and that claimant could not par- 
tiolpate in such security fund, except on the terms speeifled for interven- 
tion ; and hence the judgment was not conclusive of the receivers' liablllty 

*For other cases see same toplc & % numbeb in Dec. & Am. Digs. 1907 to date, & .Repr Indaxes 
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on the hearing of the clalm before the master, but évidence was admissible 
to show that the accident was not due to the recelvers' négligence, but oe- 
curred on the road operated by another corporation, and that the négli- 
gence was that of employés of that corporation. 

[Ed. Note.— For other cases, see Street Kallroads, Cent Dig. § 135 ; Dec. 
Dlg. § 58.»] 

In Equity. Suit by the Guaranty Trust Company of New York 
against the Chicago Union Traction Company and others. In the mat- 
ter of the claim of Emilie Wagner. On report of master disallowing 
the claim. Confirmed. 

Charles L. Mahony, for receiver of Chicago Union Traction Co. 
and others. 

Adolph S. Froelich, for claimant. 

GROSSCUP, Circuit Judge. The claim is for personal injuries 
occurring in 1903. Upon the testimony submitted to the Master on 
this claim, it was found that at the time of the accident the Receivers 
were not operating the road, nor was the employée, through whose 
négligence the accident happened, the employée of the Receivers; on 
the contrary, the road upon which the accident happened was the 
Chicago Consolidated Traction Company's road, and the employée, 
through whose négligence it happened, was the employée of that road. 
Upon this proof, the claim was dismissed by the Master. 

The claimant, however, relies upon the facts following: A suit on 
this claim was brought in one of the State Courts, within two years 
of the accident, by the claimant against the Receivers of the Chicago 
Union Traction Company, who were operating the Chicago Union 
Traction Company at the period that the accident occurred on the Con- 
solidated Company's road, which suit resulted in a judgment of Six 
Hundred Dollars in favor of the claimant. In this suit in the State 
Court, the Receivers of the Chicago Union Traction Company first 
pleaded the gênerai issue and subsequently sought to put in a spécial 
plea, showing that they were not in possession of the road upon which 
the accident occurred, and that the négligence, resulting in the acci- 
dent, was not their négligence or that of their employées. In view, 
however, of their first plea of the gênerai issue, leave to put in this 
spécial plea was refused by the State Court upon authority of the 
Jerka Case, 227 111. 95, 81 N. E. 7. And it is now insisted that no 
such proof was admissible before the Master; that the judgment in 
the State Court is binding ; and that the Master had nothing to do but 
to accept it as proof of the liability and of the amount of the damages. 

The date of the judgment in the State Court was February Ist, 
1908. At that time the property of the Chicago Union Traction Com- 
pany, formerly in possession of the Receivers and operated by them, 
had passed to purchasers at a sale under a bill to foreclose certain 
mortgages, the decree of sale providing (Par. XXXVI B) that the 
property should be sold subject to the condition that the purchaser 
should give security, in such amount and of such form and character, 
as the Court should direct, for the payment of any and ail liabilities 

*For other cases see same topic & i ndmbsb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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of the Receiver or Receivers arising out of the operatioi^ of the street 
raiIWays operàted by the Receiver or Receivers which may not be met 
out of the cash îunds remaining in the hands of the Receiver af ter 
the exécution, of the decree of sale; and the decree of confirmation 
setting apart the sum of Seven Hundred and Fifty Thoùsand Dol- 
lars to meet such liabilities, and providing that "the matter of ascer- 
taining âll sûch liabilities is hereby referred to Henry W. Bishop, 
Master îh Chancery, who is hereby directed to give public notice, 
etc."; the time for the filing of the daims being August 1, 1908 or 
before. So that at the time thèse decrees were entered, the claim un- 
der considération was still an unliquidated claim. 

The proceedings of the claimant under thèse provisions of the de- 
crees (and it is only under thèse decrees that I hâve now to do) are 
proceedings in rem, to subject to the claimant's claim a certain fund 
held by the Court out of the proceeds of the sale, or such other fund 
as may be forthcoming under the réservation made in the decree of 
sale. And a proceeding in rem, involving as it does the rights of ail 
the parties to the fund, is rightfully limited to the procédure for ascer- 
taining such liabilities set out in the decree, to-wit, a hearing before a 
Master of the Court, subject to the supervisory power of the Court 
over his findings ; for this procédure was not only within the power of 
the Court to designate, but was calculated to bring the receivership to 
a speedy close. Any other procédure, such, for instance, as awaiting 
judgment in the State Courts— involving appeals to the Appellate and 
Suprême Courts of the State, and new trials where reversais were had, 
involving in turn further appeals and further new trials, such cases be- 
ing litigated sometimes for ten years or more — would hâve indefinitely 
prolonged the receivership, and would bave indefinitely kept tied up 
in the hands of the Court, money that belonged to others subject only 
to the liabilities herein named. 

"Undoubtedly," says Justice Shiras, In Texas & Pacific Rallway Company v. 
Bloom, 164 U. S. 639, 17 Sup. Ct. 218, 41 L. Ed. 580, "If this were a controversy 
between a party whose claim orlglnated while a railroad was In the control 
of a receiver appointed durlng a f oreclosure suit and a purchaser at a judicial 
sale decreed : under that proceeding, the plalntlff's proposition [that . it was 
within the power of the Court, on terminating the receivership, to make and 
provide for settlement of ail claims of parties agalnst the Receiver, growing 
out of his opération of the road, by intervention In that suit] would be a sound 
one. If the property sequestrated had gone to sale and a fund had been thus 
realized for distribution, then, upon notice appropriate to proceedings in rem, 
such a claimant would, in the absence of spécial and unusual clrcumstances, 
hâve been boùnd by the disposition so made." 

Texas & Pacific Railway Company v. Johnson, 151 U. S. 81, 14 
Sup. Ct. 250, 38 L. Ed. 81, was a case agamst, not the Receivers, who 
had been dismissed from the suit, but against the railway company, 
to recover for injuries occurring during the receivership of the com- 
pany, the suit having been an amicable one, at the instigation of the 
company, and -for the conipany's own purposes, and those purposes 
having been accomplished, the property had been returned to the 
company, increased by the current earnings during the time of the 
receivership. In such a case, it was held that under the statute of Tex- 
as, and irrespective of statute, on équitable grounds (the rights of no 
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third persons as purchasers intervening), the acts of the Receiver 
might be well regarded as the acts of the company's own servants, 
rather than those of an officer of the Court ; and a judgment obtained 
in the State Court and afïîrmed by the Suprême Court of the State, 
was afïirmed by the Suprême Court of the United States. 

"This action," says Chlef Justice Fuller, "was In Itself in no sensé a pro- 
ceedlng In rem, and the State Court has Ueld on otber than Fédéral grounds 
that the Company was dlrectly llable. The property was no longer In the 
custody of the Circuit Court, and It had no possession that would be interfered 
with by the levy of an exécution, so that the défendant In error was not ob- 
ligea to resort to an Intervention In that court before he could coUect, unless be 
was personally bound to do so by force of an adjudication to that effect 
operating upon hlm. In this connection it shpuld be observed that the property 
was not sold but merely redellvered to the company. No judgment in rem was 
entered; no fund exlsted through a sale in foreclosure; the earnlngs far ex- 
ceeded the debts during the temporary management; and it did not appear 
that either in référence to expenses incurred In the administration or in the 
matter of clalms resting on controverted prloritles, or otherwise, there were 
any equities to be adjusted whlch requlred the further exercise of jurisdie- 
tlon." 

It seems to me that on gênerai principles, followed in thèse two 
décisions, the Court not only had the power to adopt the procédure 
that was adopted, and to confine the parties to that procédure, but that, 
to bring about a speedy termination of the receivership, it was the 
duty of the Court to adopt the précise procédure that was adopted. 
Whether the claimant has a claim against the purchasers at the fore- 
closure sale, on the principles laid down in Texas & Pacific Railway 
Company v. Johnson, supra, or analogous principles, is a question not 
before me. What is before me, and what I am deciding hère is, that 
if the claimant wishes to participate in the fund reserved by the Court, 
he must intervene according to the terms laid down for intervention; 
that is to say, must submit his case to the judgment of the tribunal 
named in the order of réservation. 

The report of the Master is confirmed. 



In re VAN DE MARK. 

CDlstrlct Court, W. D. New York. January 8, 1910.) 

No. 3,446. 

1. Bankbuptct (§ 126*) — Tbustees— Qualifications. 

Where a trustée, elected by a majority of the credltors at their flrst 
meeting, was evidently interested in the affairs of the bankrupt to sueh 
an extent as to cause the référée to belleve that the votes cast for him 
were In the Interest of a trustée favorable to the bankrupt, the référée 
properly dlsapproved the appointment, in the exercise of bis dlscretlonary 
power conferred by General Bankruptcy Order No. 13 (89 Fed. vil, 32 C. 
0. A. vii). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 182; Dec. 
Dig. I 126.*] 

♦For other cases see same topio & i numbek In Dec. & Am. Dlga. 1S07 to date, & Rep'r Indexes 
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2. Baîtkbuptct (S 126*) — Tbustees— Election— Disappeoval— New Choice. 

Whenever a référée In bankruptcy disapproves the choice of trustée 
madé by creditors, he should permit the creditors to sélect another prop- 
erly quallfled to act 

[Ed. Note.— For other, cases, see Bankruptcy, Cent. Wg. §| 182, 184*, 
Dec. Dlg. § 126.*] 

8. Bankbuptct (§ 127*) — Tbustees— Appointment— Kiqht to Ceeditoes— Ap- 
pointment bt referee. 

Bankr. Act July 1, 1898, c. 541, § 44a, 30 Stat 557 (U. S. Comp. St. 1901, 
p. 3438), provldes that creditors, at thelr flrst meeting after adjudication, 
shall appoint one or three trustées, and if tlie creditors do not appoint a 
trustée, or trustées, as provided, the court shall do so. Eeld, that where 
the flrst trustée elected by creditors was rejected by the référée for Inter- 
ests favorable to the bankrupt, and counsel for a majorlty of the credit- 
ors immediately requested permission to make another appointment, It 
was Improper for the référée to refuse such request and to appoint a 
trustée of his own sélection. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 183; Dec. 
Dig. § 127.*] 

4. Bankbuptct (§ 125*) — Trustées— Sélection— Votes— Rejeotion. 

On the élection of a trustée for a bankrupt, the référée may reject votes 
on the ground that they are in the interest of the bankrupt, and bave 
been cast for a trustée who would presumably assist in carrylng ont a 
fraud on the bankrupt's creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 180; Dec. 
Dig. § 125.*] 

6. Bankbuptct (§ 125*) — Sélection or Trustée— Soliciting Pboxibs. 

Where counsel for the bankrupt soUcits proxles of creditors in order to 
control the élection of a trustée, such votes or proxles may be rejected by 
the référée as being manifestly In the interest of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 180; Dec. 
Dig. § 125.*] 

In Bankruptcy. In the matter of Albert A. Van De Mark, a bank- 
rupt. On review of décision of the référée dlisapproving the appoint- 
ment of a trustée by creditors, and the appointment of a trustée by the 
référée in the exercise of his own discrétion. Reversed. 

W. W. Storrs and George C. Lewis, for petitioners. 
Marc W. Comstock, M. A. Federspiel, and W. E. Lockner, op- 
posed. 

HAZEL, District Judge. The référée disapproved of the trustée 
originally appointed by the creditors at the first meeting, and there- 
upon a majority of creditors in number and amount elected another 
trustée ; but the référée again disapproved of the choice and appointed 
a trustée of his own sélection. As the trustée first appointed by the 
creditors was evidently interested in the afïairs of the bankrupt to 
such an extent as to cause the référée to believe that the votes cast 
for him were in the interest of a trustée favorable to the bankrupt, 
I think he properly exercised his discretionary right, pursuant to 
General Order No. 13 (89 Fed. vii, 33 C. C. A. vii), in disapproving 
such appointment; but I am unable, on the return of the référée, 
to concur in his subséquent conclusion that the circumstances were 
so suspicious and the proceedings so dilatory that the creditors had 

*For otbsr cases see same toplc Se i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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lost the right to appoint a trustée as provided by section 44a of the 
bankruptcy act (Act July 1, 1898, c. ,541, 30 Stat. 557 [U. S. Comp. 
St. 1901, p. 3438]). Whenever a référée disapproves of a choice of 
trustée made by crediitors, it is a good rule to permit them another 
opportunity to maice a sélection of one who is free from any "entang- 
ling alliances" that might interfère with the proper discharge of the 
duties devolving upon him. Collier on Bankruptcy (6th Kd.) 379 ; 
In re McKellar (D. C.) 116 Fed. 547; In re Lewensohn (D. C.) 98 
Fed. 576. 

The return shows that, after the original choice of the creditors 
was rejected by the référée, counsel acting for the majority creditors 
inimediately requested permission to make another appointment ; but 
this request was refused, and such creditors then stated that they had 
chosen Mr. Storrs as trustée. The référée, however, after first ascer- 
taining that such choice was not agreeable to the opposition creditors, 
appointed a trustée, ignoring the choice of the majority in number 
and amount. The statute plainly and unequivocally provides that the 
creditors shall hâve the power to appoint a trustée or trustées, subject 
to the approval or disapproval of the référée ; and this statutory right 
without adéquate cause cannot be taken from them by the bankruptcy 
court. In re Hare (D. C.) 119 Fed. 246. It is true votes for trus- 
tée may be rejected on the ground that they are in the interest of the 
bankrupt and were cast for a trustée who presumably would assist in 
carrying out a fraud upon the creditors. In re Henschel (D. C.) 109 
Fed. 865. But such a state of affairs is not pretended in the présent 
case. It is not claimed that the relations of Mr. Storrs and the bank- 
rupt were such as to warrant any presumption that he was under the 
practical control of interests inimicable to the gênerai creditors. 

It is contended! that counsel for the bankrupt had solicited proxies 
of creditors authorizing him to vote for trustée, and that such votes 
for Mr. Storrs should not be considered or counted. The practice of 
counsel for the bankrupt of soliciting proxies from creditors and vot- 
ing them to control the élection of a trustée is not viewed with favor 
by the bankruptcy law, and the référée would hâve been justified in 
excluding such votes or proxies as being manifestly in the interest of 
the bankrupt; but no such order was made, and the objection to cer- 
tain creditors voting for trustée was overruled. In such a situation, 
any votes that were given in favor of the second choice of trustée 
by interests represented by the attomey for the bankrupt is not thought 
sufficient reason for taking from such creditors the right given them 
by section 44a of the bankruptcy act. 

The second question certified is answered in the négative, leaving it 
unnecessary to answer the first and third questions. 

So ordered. 
175 F,— 19 
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UNITÎED STATES ex reL BOULBOL v. FIEI^BINa 

(District Court, E. D. New York. December 31, 1909.) 

X Habbas Cobpub (§ 23*) — Immigbation Laws— Aliens Not Destined roB 
United Statbs— Déportation. 

The Immigration laws (Act Cong. Feb. 20, 1907, c. 1134, 34 Stat. 898 [U. 
S. Comp. St. Supp. 1909, p. 447]) apply only to aliens applylng for landlng 
wlthin the United States as their destination, so that an alien llsted on 
a ship's manlfest and tlcketed for Halifax, on belng refused admission to 
enter Canada, not haring disarowed any Intention to land there, and not 
havlng questioned the jurisdietlon of the dominlon government in direct- 
Ing hls déportation, was not entîtled to hls release on habeas corpus from 
the custody of the offlcers of the steamshlp while temporarily In port In 
the United States pending hls déportation to the place from whence he 
came in accordance wlth the direction of the Dominion. 

[Ed. Note. — For other cases, see Btabeas Corpus, Dec. Dlg. i 23.*] 

& AUBNS (S 57») — IMMIOBATION— MANIFEST. 

Where an allen endeavored in Europe to secure passage to New York, 
and was told that, if he purchased a ticket to Halifax and wlshed to con- 
tinue to New York, he could do so wlthout extra charge, and was there- 
npon tlcketed by the steamshlp oflScers and entered on the manlfest as 
destined to Halifax, N. S., when, in fact, hls destination was New York, 
Bucfi acts by the offlcers of the steamshlp would constltute a violation of 
Act Gong. Feb. 20, 1907, c. 1134, § 12, 34 Stat. 901 (U. S. Comp. St. Supp. 
1909, p. 453), requirJng the master of a vessel to dellver to the Immigration 
offlcers at the port of arrivai a list or manlfest made at the tlme and place 
of embarkatlon, statlng the name, natlonality, etc., and the final destin- 
ation, as well as the seaport for landlng In the United States of each allen 
destined to land therein. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 57.*] 

& Habeas Cobpub (| 116*) — Costs. 

Where a wrlt of habeas corpus was sued ont by an allen retained by 
the offlcers of a steamshlp pending déportation under an order of the Do- 
minion of Canada whlle the shlp was temporarily in New York on her re- 
tum voyage to the country from whlch the allen embarked, the cost of the 
allen's détention under the writ ipust be paid by the steamship company 
before th^ allen can be redellyered to it on dlsmlssal of the wrlt, though 
the costs niày be recovered by the steamshlp company from the petltloner. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dlg. § 118 ; Dec. 
' ' Dlg. § 116.*] 

Habeas corpus by the llriited States, on the relation of Yorgaky 
Boulbol, against W. J. Fielding, captain of the steamship NapoHtan 
iPrince. Writ distnissed. , ; ,1 

Carrell & Henkel, for petitioner. 

Convers & Kirlin (Russell T, Mount, of counsel), for respondent. 

CHATFIELD, District Jvidge; The petitioner is an alien 17 years 
old, whose parents are said to be living in Brooklyn at the présent 
time. He was taken as a passenger upon the steamer NapoHtan Prince, 
at the Hook of HoUand, and was given and accepted a ticket for his 
passage to Halifax, N. S. He was entered upon the manifest accord- 
ingly, and at Halifax was landed by the steamship authorities. The 
alien claims that he endeavored in Europe to secure passage to New 
York, and was told that if he had purchased a ticket to Halifax, and 

*For other cases see sama toplc & i nuiiIber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wished tp continue on to New York, he could do so without extra 
charge. 

Assuming that his statement as to this is true, it , justifies the en- 
tering of his name upon the manifest, and would justify the Canadian 
authorities in considering whether he should be allowed to land at 
Hahfax, if he so desired. On the other hand, it would seem that if 
the alien had stated thèse facts to the examiner in HaHfax, and had 
disavowed any désire to landl in Halifax, a détermination as to his 
déportation to Europe might not hâve been necessary, inasmuch as, 
while subject to the immigration laws of the Ùominion, he might not 
bave been treated as an alien attempting to enter the Dominion, but 
rather as an alien whose final destination was a port in the United 
States, Jind as to whom Halifax was a port of call or re-embarkation 
rather t;han the terminus of his journey. But such action on the 
part of the immigration authorities at Halifax would presumably in- 
volve the steamship company in difiiculties at one port or the other. 
The laws of the United States (section 2, Act Feb. 20, IDOr, c. 1134, 
34 Stat. 898 [U. S- Comp. St. Supp. 1909, p. 448]) cover the exclusion 
of aliens having a dangerous contagions disease. Sections 8 and 18 
of the same act provide for the landing of aliens only in accordance 
with the provisions and régulations of the immigration laws, and sec- 
tion 19 requires the vessels to take back such aliens brought hère in 
violation of law. Section 12 requires the master to deliver to the im- 
migration officers at the port of arrivai a list or manifest madie at the 
time and place of embarkation, stating the name, nationality, etc., and 
the final, destination, as well as the seaport for landing in the United 
States, and a fine is provided for failure to make such a list. Under 
section 9 aliens ascertainably likely to be excluded cannot be accepted 
for passage if such aliens mtend to corne to the United States. 

The alien in question, after having been ordered deported by thé 
authorities of the Dominion at Halifax, was taken upon board the 
vessel and brought to New York, and held on board the vessel at 
a pier in Brooklyn during the stay of the steamer hère. No attempt 
was made to offer him for inspection under the United States laws or 
to send him to EHis Island, and the manifest of the vessel shows that 
he was a passenger for Halifax. He was reported to the immigra- 
tion authorities hère in company with a number of others as being on 
board the vessel as a person excluded by the Dominion of Canada and 
in process of déportation to Holland. He has been brought before 
the court upon a writ of habeas corpus, and is nôw temporarily de- 
tained pending a détermination of his right to apply for entry in the 
United States and for original examination hère. 

So far as the alien himself is concerned, it would seem that his 
acquiescence in being listed and given a ticket for Halifax, and at 
that port failing to disavow any intention to enter Canada, or to ques- 
tion the jurisdiction of the government of the Dominion in treating 
him as an alien desiring to enter the Etominion, would be sufficient 
to justify the continuation of his déportation under the order of the 
Canadian government. 

From a standipoint of comity, the action of Canada could be made 
the basis of a décision by the immigration authorities at this port that, 
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he should not be recognized as an alien from the European port de- 
siring to enter the United States. Otherwise any such person intend- 
ing to land at Halifax might, if excluded by Canada, thereafter 
change his mind and ask to be allowed to enter the United Statf-^ 
But, if tlie ground of his détention and déportation from Halifax was 
included in the statwte of exclusion of the Unitedl States, it would 
seem that the doctrine of comity between the two governments should 
be sufficient, so that no interférence in the exécution of the laws of 
the Dominion should be had. Especially would this seem to be jus- 
tified in that the United States government maintains a médical in- 
specter at Halifax, who joins in the examination of the aliens there, 
and his opinion, while not that of an officer having jurisdiction at 
the time, is nevertheless a guaranty against unintentional injustice. 
The statutes in question apply to aliens arriving by water at any port 
within the United States ; but only those whose destination is within 
the United States, or who apply for landing within the United States, 
would be subject to the other provisions of law governing such land- 
ings. It is expressly provided by section 16 that temporary removal 
for inspection shall not be considered a landing in the United States. 

Any such alien not reported to the immigration authorities as in- 
tending to land, or not presenting himself under the terms of the im- 
migration statutes, cannot demand the benefits of those statutes, un- 
less it appears that he is detained within the jurisdiction of the United 
States, without autliority of any law of the United States or of any 
nation whose authority can be considered as properly exercised by 
the vessel and its officers. 

On the other handi, if such a condition of affairs existed, and such 
action on the part of the steamship company, as the alien allèges, oc- 
curred in this case, it was apparentJy a violation (even if not designed) 
of the statutes of the United States, and some procédure should be 
adopted by which similar situations cannot arise in the future. So far 
as the présent application is concerned, the writ of habeas corpus will. 
be dismissed and the alien returned to the steamship. This course 
is followed with less reluctance as the immigration authorities at this 
port hâve from the standpoint of fairness conducted a fuU examina- 
tion of the alien and declared him inéligible to enter, under the pro- 
visions of section 2. 

The cost of the alien's détention under the writ of habeas corpus 
must be paid by the steamship company before the alien can be re- 
delivered to them, but suçh costs may be recovered from the petitioner 
for the writ. 



In re ISAACSON. 

ODÎstrfct Court, E. D. New York. November 9, 1909.) 

# 
L Bankktjptcy (§ 414*) — Dischakge— Objections— Evidence. 

On objections to a bankrupt's rtischarge, évidence of concealment ot 
assets elalmed by the bankrupt to be exempt, though irrelevant as évi- 
dence In proof of spécifications, miglit be compétent on the question of 

•For other cases see ssjae topîc & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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knowledge to show methods of concealment by the bankmpt wlth a view 
to bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 721; Dec. 
DIg. § 414.*] 

2. Bankbuptcy (§ 415*) — Hearings Befobe Spécial Master— Evidence. 

Under General Bankruptcy Order No. 22 (89 Fed. x, 32 C. C. A. x), de- 
clarlng that witnesses In bankruptcy shall be subject to examination and 
cross-examinatlon in accordance wlth the method adopted In courts of 
law, except that the référée shall note on the dépositions any question 
ob3ected to, wlth his décision thereon, it is the duty of a référée taking 
the examination of a witness in support of objections to a bankrupt's 
discharge to préserve the testimony ob.iected to, taking the answer sub- 
ject to the objection, and either report the same, or, in case of necessity, 
certify the ruling at once for décision of the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 719; Dec. 
Dig. § 415.*] 

In the matter of Samuel D. Isaacson, bankrapt. On report of réf- 
érée. Referee's décision reversed. 
See, also, 161 Fed. 777, 779. 

Hyman & Campbell, for objecting creditors 
Oscar A. Lewis, for bankrupt. 

CHATFIELD, District Judge. In the course of hearings upon an 
application for discharge, the objecting creditors hâve offered, before 
the spécial commissioner to whom the issues were referred, certain 
testimony which they allège tends to show concealment of certain 
assets claimed by the bankrupt to be exempt property under the bank- 
ruptcy statute. The spécial commissioner has ruled against the ad- 
mission of this testimony, on the ground that it is not relevant, and 
not comprised within the spécifications filed. The spécial commis- 
sioner, who happens to be the référée in bankruptcy, has certified the 
particular question of his ruling upon this testimony, and also his re- 
fusai to take down the answer in order to préserve the testimony until 
a hearing can be had upon his report. 

It may be unnecessary to détermine the latter question, for the testi- 
mony offered would seem to be compétent and relevant, for what it 
may be worth, in showing any methods of concealment of property on 
the part of the bankrupt, with a view toward proceedings in bank- 
ruptcy ; and the référée will be directed, therefore, to receive the tes- 
timony on the question of knowledge and intent. Upon the gênerai 
question, however, of the powers of a spécial commissioner or spécial 
master in bankruptcy to exclude testimony without spreading the 
same upon the record, it would seem necessary to reach the same con- 
clusion. The récent case of First Nat. Bank of Philadelphia v. Ab- 
bott, 165 Fed. 852, 91 C. C. A. 538, decided by the Circuit Court of 
Appeals in the Eighth Circuit, holds in plain terms that ail testimony is 
to be taken down upon an examination before a spécial commissioner 
in bankruptcy, as by an examiner in equity. This holding is based up- 
on the provisions of the bankruptcy statute, indicating that a proceed- 
ing in bankruptcy is a proceeding in equity, and upon General Order 
No. 22 (89 Fed. x, 32 C. C. A. x) which is held by the Circuit Court 

•For other cases ses same topic & i numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Appeals to foIloW the metliods ôf fuie 67 in equïty, as adopted by 
the Suprême Court of the United States. 18 Sup. Ct. vii. General 
Order in Bankruptcy No. 22 prescribés that: 

"The wltnesses shall be subject to examination and cross-examinatiou, 
whloh shall be had in conformity with the mode now adopted in courts of 
law." 

But it provides that: 

"The référée shall note upoo the déposition any question objected to, with 
his décision thereon." 

It will be found that the cases cited, such as In re Sturgeon, 139 
Fed. 608, 71 C. C. A. 592, and even that of First Nat. Bank of Phila- 
delphia ir. Abbott, above cited, Bank of Ravenswood v. Johnson, 143 
Fed. 463, 74 C. C. A. 597, Dressel v. North State Lumber Co. (D. C.) 
119 Fed. 531, In re .De Gottardi (D. G.) 114 Fed. 328, and In re Ro- 
mine (D. C.) 138 Fed. 837, following the cases of Blease v. GarHng- 
ton, 92 U. S. 1, 23 h. Ed. 521, and Nelson v. United States, 201 U. S. 
92, 26 Sup. Ct. 358, 50 L. Ed. 673, ail hold that (whether the f unc- 
tion of the spécial commissioner in bankruptcy be to hear and report 
the testimony or to hear the witnessès and report opinions or findings) 
the testimony ruled upon is to be embodied in the record, even if the 
ruiing be against the receipt of the testimony. 

It would seem to be perfectly practicable, and safely within the 
discrétion of any particular commissioner, to allow him to certify to 
the court immediately any question, where the recording of the answer 
would be attended with more delay and expense than a prompt cer- 
tification of the question. But in view of the idea of the Circuit 
Court of Appeals, above referred to, that the District Court, foUow- 
ing procédure in equity, should transmit ail testimony, whether re- 
ceived and considered or net, to the Circuit Court of Appeals in the 
case of an appeal, it would seem to be better practice, as a gênerai 
rule, to hold that the référée should take down the objection, and also 
the answer, where a matter ■ is not of such importance that an im- 
médiate ruiing may be required, and thus ail considérations of ex- 
pediency, as well as of inflicting costs, if testimony is wantonly of- 
fered, can be properly disposed of, while at the same time, by means 
of a certificate, the ruiing of the District Court could still be had, if 
the référée f elt that it waa absolutely necessary in the conduct of the 
référence to hâve a ruiing of the court thereupon. 



In re EXCELSIOR OAPÉ CO. 

(District Court, E. D. New York. January 11, 1910.) 

1. Bakkruptcy (§ 68*)— "Teadeb"—" Mercantile Puesuits." 

A restaurateur is not a "trader," nor, so far as his business of cooking 
and selllng (ood is concerned, is he engaged in "mercantile pursuits," with- 
in Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 

•For other casfs ses eame topic & S ncmbek In Dec. & Àm. Digs. 1S07 to date, & Rep'r Indexes 
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8418), authorlzing Involuntary proceedings agalnst traders and persons so 
engaged. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. | 18 ; Dec. Dig. 
S 68.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7048-7053 ; vol. 
8, p. 4477. 

What persons are subject to bankruptcy law, see note^to Mattoon Nat 
Bank of Mattoon, 111., v. First Nat. Bank, 42 C. C. A. 4.] 
2. Bankruptcy (§ 95*)— Natube of BANBasupr's Business— Question or Law 
OB Fact. 

Where an Involuntary bankruptcy pétition alleged that the bankrupt's 
principal business was that of operating a saloon and restaurant, whether 
It was prinelpally engaged in conducting a saloon, and therefore subject 
to bankruptcy, or prinelpally engaged in keeping a restaurant for the cook- 
ing and selling of food, and therefore not within the bankrupt aet (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), was a 
question of fact, though the classification of the business under the act 
was one of law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 140 ; Dec. Dig. 
§ 95.*] 
8. Bankeuptct (§ 89*) — iNvoLUNTABT Pétition— Natube of Business— De- 

MUEBEB. 

Where an Involuntary bankruptcy pétition alleged that the bankrupt 
was engaged prinelpally "in mercantile pursuits, to wlt, the business of 
conducting a restaurant and café," and the alleged bankrupt had consented 
to the court's jurisdiction, and the court had appointed a receiver on facts 
appearing to give jurisdiction, a demurrer to the pétition on the ground 
that the bankrupt was prinelpally engaged in conducting a restaurant, and 
not a saloon, and was therefore not within the act, would be overruled, 
and the demurring créditer permltted to raise such question by auswer, 
and the petitioning créditer to amend his pétition to conf orm to the facts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 120, 121 ; Dec. 
Dig. § 89.*] 

In the matter of the Excelsior Café Company, an alleged bank- 
rupt. On demurrer by a creditor to an involuntary pétition. Over- 
ruled, with leave, etc. 

Yankauer & Davidson, for intervening creditors. 
Albert W. Gray, for petitioning creditors, 
Robert F. Randall, receiver. 

CHATFIELD, District Judge. In the présent case the appointment 
of the receiver was not made immediately upon the filing of the pé- 
tition, but after an investigation by the court, from which it could 
be dtetermined whether there was absolute necessity for appointing such 
a receiver. This inquiry showed that the principal business of the 
corporation was that which is commonly known as a saloon, or the 
buying and selling of liquors, and incidentally furnishing food at cer- 
tain hours qf the day. , . 

The pétition in bankruptcy and the pétition for the appointment of 
the receiver both alieged that the bankrupt is èngagéd prinelpally ' in' 
trading ând 'mercantile pursuits, to wit, the business of conducting a 
restaurant and café. It also appeared that the corporation against 
which the pétition was filed was prepared to exécute a consent to the 

*For other cases see same topje & § KXfMBEK in Dec. & Am. nigs. 1907 to date, & Rep'r Indexes 
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bankruptcy proceedings, which was donc upon the followîng day by 
a duly executed admission of the various allégations of the pétition. 

Under the décision in the Matter of Wentworth Lunch Co., 20 Am. 
Bankr. Rep. 29, 159 Fed. 413, 86 C. C. A. 393, it is held that "a trader 
is one who buys to sell again, a définition which might apply to a 
saloon. but not to a restaurant"; and, further, the Circuit Court of 
Appeals in that opinion holds that the word "mercantile" is not broac 
enough to cover the business of keeping a restaurant for the cooking 
and selling of food. Inasmuch as this case is the latest and the con- 
trolling décision upon the question, it is necessary to détermine in 
the présent instance what the principal business of this particular cor- 
poration was, if there is any doubt about the matter. The question 
of what business the alleged bankrupt was principally conducting is a 
détermination of fact. The classification of that business, under the 
statute, is one of law. The créditer may amend his pétition in certain 
cases. 

But, assuming that the alleged bankrupt had filed a demurrer, there- 
by admitting the allégations of the pétition, that it was engaged prin- 
cipally in "mercantile pursuits, to wit, the business of conducting a 
restaurant and café," there might be some question under the déci- 
sion in the Wentworth Case, supra, whether the petitioning creditors 
should be allowed to amend their pétition, or to give proof of the 
actual facts. But in a case where the alleged bankrupt bas not con- 
tested the jurisdiction of the court, but where one crediitor has by 
demurrer attacked merely the sufiîciency of the pétition, and where the 
court has appointed a receiver upon facts appearing to give jurisdic- 
tion, it would not seem that the pétition should be dismissed, thus 
making it appear that a receiver was appointed in a case over which, 
on the face of the papers, the court should not hâve assumed juris- 
diction. Such a ruling would allow a créditer to take advantage of 
the language of the particular allégation, which had seemingly been 
cured in the proceedings themselves, and which would not be avail- 
able to the bankrupt under the circumstances. 

The demurrer will be overruled, and the demurring creditor may, 
if he wishes to raise the question of fact, interpose an answer, upon 
which hearing can be had immediately, or the petitioning creditor may 
amend his pétition to conform with the facts shown on the application 
for the appointment of a receiver, and the creditor may then answer 
that pétition, if he sees fit. 



UNITED STATES v. McMAHON et al 

SAME T. GIDDINGS et al. 

(District Court, E. D. New York. November 13, 1909.) 

Cbtmtwai, IiAW (I 242*) — Venue— Remov AL or Cause. 

Défendants were Indlcted In the Southern district of New York for 
consplraey to commit an offense against the United States, to wit, to 
efifect and to aid In effectlng the entry of goods, wares, and merchandise 
at less than the true welght thereof. Défendants were alleged to be 

*For sther casea see mm» toplc & { number In Dec. & Am. Digi. 1907 to date, k Rep'r Indexait 
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fugitives from Justice, found In the Eastem district of New York, and 
an application for their removal to the Southern district was made. The 
records contained no allégation of any act or conspiracy in the Bastern 
district of New York, but showed the whole charge to be one of con- 
spiracy in the Southern district to commit the offense, wlthout spécifica- 
tion of the place where the crime was to be committed, other than at 
the port of New York. Eeld, that the application for removal should 
be allowed, under the rule that the court may not go outside the record 
in removal proceedings. 

TEd. Note. — For other cases, see Oriminal Law, Cent. Dig. §§ 509, 510; 
Dec. Dig. § 242.*] 

Joseph McMahon and others and Thomas C. Giddings and others 
were indicted for conspiracy knowingly to effect and to aid in effect- 
ing the entry into the United States of goods, wares, and merchandise 
at less than the true weight thereof. Application by the United States 
for an order directing their removal to the Southern district of New 
York for trial. Granted. 

W. W. Smith, Sp. Asst. U. S. Atty., and W. P. Allen, Asst. U. S. 
Atty. 
Léo Oppenheinier, for défendants. 

CHATFIEIvD, District Judge. The two défendants above named 
are before the court upon an application by the United States for an 
order directing their removal to the Southern district of New York, 
for trial in that district upon a charge described in the warrant in each 
case of "having unlawfully and willfully conspired to commit an 
offense against the United States, namely, knowingly to effect and to 
aid in effecting an entry of goods, wares, and merchandise at less than 
the true weight thereof," contrary to the provisions of the statutes of 
the United States. 

The défendant Joseph McMahon is alleged to hâve conspired with 
one Eustadio Papavasilopulo, in the Southern district of New York, 
on the Ist day of December, 1906, and in support of the charge an 
indictment and bench warrant, on file in the clerk's office of the United 
States Circuit Court for the Southern District of New York, were 
introduced in évidence. In the case of Thomas C. Giddings, the de- 
fendant is charged with having conspired with four individuals, Psaki 
by name, in the Southern district of New York, upon the Ist day 
of October, 1906. In both proceedings in this district, the défendant 
whose removal is asked is alleged to be a fugitive from the Southern 
district, and to be within the Eastern district. In each proceeding, 
also, the other défendants hâve no part, and are not before the court. 

So far as the form of the charge is concerned, the évidence in sup- 
port of it, and the questions involved therein, éach proceeding is sub- 
stantially similar to that in the case of United States v. Quinn, 176 
Fed. 1030, decided by the United States District Court for the Easten. 
District of New York on the 7th day of October, 1909, and it is un- 
necessary to say more than that the ruling in thèse cases will be made 
to follow that of the Quinn Case on the question of probable cause. 

A further objection to each of the présent proceedings is raised 
upon the ground that the indictments offered as affidavits or proof of 

•For other cases lee eame toplc A { kdmbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 
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probable cause as to the commission of the crime alleged (which affidavit 
in each case contains three counts similar to three counts in the Quinn 
indictment above referred to) charge the alleged conspiring défend- 
ants with having conspired to commit an offense, which offense is speci- 
fiedl as a crime by the laws of the United States, and which as an of- 
fense is now claimed by the défendants to hâve been committed, if 
committed at ail, in Brooklyn, in the Eastern district of New York; 
and that the défendants Giddings and McMahon, residing in Brook- 
lyn, are entitled to a trial in this, the Eastern, district, whether the 
trial be upon the definite charge of falsely and unlawfuUy aiding in 
the entry of goods contrary to law, or a charge of conspiracy to com- 
mit such an offense. 

The provisions of the amendment to article 6 of the Constitution, 
namely, "In ail criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall hâve been committed, which dis- 
trict shall hâve beeri previously ascertained by law," are cited as 
authority for the proposition that the statutory offense with respect 
to effecting a false entry, properly belongs in this district and shbuld 
be tried hère ; that a conspiracy to commit such an offense should prop- 
erly be tried hère, if the conspiracy were formulated in this district; 
and that a défendant should not be taken to another district for trial 
upon such a charge, upon the slight ground of jurisdiction that some 
overt act has been committed, by some other alleged party to the 
conspiracy, in another district, to which removal is sought. 

The récent cases of United States v. Smith, 173 Fed. 237, decided 
by the United States District Court for the District of Indiana, and 
United States v. Kissel and Harned, 173 Fed. 823, decidied by the 
United States Circuit Court for the Southern District of New York, 
in October, 1909, are cited as authority for this proposition. In the 
Smith Case considérable discussion was had as to the crime of libel, 
both with respect to the jurisdictions in which trial could be had and 
the effect of a conviction in one place as a bar to further prosecution. 
In the Kissel and Harned Case the court took occasion to say, as has 
been said by many courts, that where conspiracy indictments show the 
commission of a definite statutory crime, which must be proven in 
order to form a basis for the conspiracy, the approval of the court 
should not bfe lent to unwarranted use of conspiracy indictments for 
other purposes than rrierely to try the charge which by itself repre- 
sented the definite crime. 

But in thè présent case no such situation exists. If the défendants 
are subject to indictment in the Eastern district of New York, for of- 
fenses under siich statutes as sections 5444 and 5445, with relation to 
effecting an entry ôf goods illegally into the United States, that has 
no ttecpssary effect upon a proper charge of conspiracy with other in- 
dividuals in another district. However, an inspection of the records 
in each of thèse cases, includirtg the indictments in question, shows that 
it is nôwhére stated in thèse records that the défendants hâve done 
anything at ail, nor eonspired to do anything at ail, in the Eastern dis- 
trict of New York, but that the whole charge is one of conspiracy in 
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ïheSbtïthefïï district bf New York to commit what is'charg-ed to be 
an ' offensé against thé United States laws, without spécification of 
the place where the crime was to be committed, other than at the port 
o£ New York, and the only ground for any proceedings at ail in this 
district is that occasioned by the présence of thé défendants hère. 

On removal proceedings, it is impossible to go outside the record 
and speculate as to other matters than those cnarged, and upon the 
records theré can be no question that the présent objection should be 
overruled, and orders of removal entered. 



UNITED STATES v. CHARLES L. HEINLH SPECIALTY CO, 

(District Court, E. D. Pennsylvanla. January 4, 1910.) 

No. 33. 

Commerce (§ 60*)— Intebstate Commerce— Pube Food Acr— 'VAi.iDrTT--CoN- 

rORMITY— GUABANTY. 

Pure Food Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 
1909, p. 1187), prohibits the adultération or misbranding of foods Intro- 
duced In Interstate commerce, and makes any person violatlng the act 
guilty of a mlsdemeanor and subject to certain fines and penaltles. Sec- 
tion 9 provides that no dealer shall be prosecuted under the act if he can 
establish a guaranty, signed by the wholesaler, Jobber, manufacturer, or 
other party resldlng in the United States, from whom he purchased the 
goods, that the same are not adulterated or mlsbranded withln the meaning 
of the act. Beld, that such section was not Invalid as applied to a whole- 
saler who sold adulterated or misbranded goods withln the state to a 
dealer under a guaranty of conformlty to the pure food and drug act, wlth 
knowledge that such guaranty was exacted to further the sale of the gooda 
In Interstate commerce ; they having been actually shipped out of the state 
by the dealer, relying on the guaranty. 

[Ed. Note. — For other cases, see Commerce, Dec. DIg. g 60.*] 

The Charles L. Heinle Specialty Company was indicted for via- 
lating the pure food act (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. 
S. Comp. St. Supp. 1909, p. 1187]) in selling adulterated and mis- 
branded merchandise, and demurs to the indictment. Overruled. 

Jasper Yeates Brinton and J. Whitaker Thompson, for the United 
States. 
William R. Newgeon, for défendant. 

HOLLAND, District Judge. This is a demurrer filed by the de- 
fendant to an information lodged against it by the district attorney for 
the Eastern district of Pennsylvania for having sold an adulterated 
and misbranded article of food manufactured by it and in violation 
of the ninth section of the pure food act of June 30, 1906 (34 Stat. 
771, c. 3915 [U. S. Comp. St. Supp. 1909, p. 1193]), executed and 
delivered a fâlse guaranty to the effect that the merchandise sold was 
not adulterated or misbranded within the meaning of the act. The 
dealer to whom this adulterated and misbranded food was sold by 
the défendant, and to whom the false g-uaranty was given, sold the 
same in iriterstate commerce, and upon the discovery by thé govern- 

*For otber cases see same toplc & § ntimbbb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe* 



300 175 FEDERAL REPORTER. 

ment officiais that the article was misbranded it îs alleged the dealer 
who sold the same in interstate commerce established the guaranty 
of the défendant ; whereupon this information was filed. 

The defendant's demurrer allèges that the information sets forth no 
charge or offense for which the défendant can be convicted and pun- 
ished under the act of Congress approved June 30, 1906, because the 
ninth section, upon which the information is based, is unconstitutional. 
Under the second section of this act the introduction înto interstate 
commerce of adulterated or misbranded foods is prohibited, and any 
person violating this provision is guilty of a misdemeanor, subject to 
certain fines and penalties. The ninth section is as follows : 

"That no dealer shall be prosecuted under the provisions of this act when he 
can establish a guaranty signed by the wholesa.ler, jobber, manufacturer or 
other party residing In the United States from whom he purchased such arti- 
cles, to the effect that the same is net adulterated or misbranded wlthin the 
meaning of this act, deslgnating It. Sald guaranty to afford protection shall 
contain the name and address of the party or parties making the sale of such 
articles to such dealer, and in such case said party or parties shall be amenable 
to the prosecutions, fines and other penalties which would attaeh in due course, 
to the dealer under the provisions of this act." 

The défendant in this case is charged in the information with having 
executed and delivered to the dealer who sold the adulterated and mis- 
branded food in interstate commerce the f ollowing guaranty, which is 
alleged to be false: 

"We, the vendors of the articles mentioned In the foregolng invoIce, hereby 
guarantee and warrant the same to be In full conformity with the fédéral act 
of June 30, 1906, known as the 'Food and Drug Act,' * * * in that the sald 
articles are not adulterated or misbranded withln the meaning of * * * 
the af oresaid act of Congress." 

It is not contended by the défendant that Congress has no constitu- 
tional right to prohibit the introduction of adulterated and misbranded 
foods in interstate commerce; but the claim is that, so far as the de- 
fendant's connection with the adulterated and misbranded goods was 
concerned, the entire transaction of manufacturing, selling, and deliv- 
ering by it was consummated within the state, as was the issuance of 
the false certificate, and, as the defendant's connection with the ar- 
ticle was entirely within the state, the fact that the certificate indi- 
cates that the adulterated and misbranded commodity was intended for 
interstate commerce can make no différence, because the fédéral 
courts could hâve no jurisdiction, whatever the intention of the manu- 
facturer might be, until such goods had been shipped or entered with 
a common carrier for transportation to another state, or had been 
started upon such transportation in a continuons route or journey — 
and cites Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 33 L. Ed. 346. 
; There is nothing in the act to indicate that there is an effort on the 
part of Congress to regulate the manufacturing, selling, or deliver- 
ing of any articles of food within the states. The act is intended to 
prevent adulterated and misbranded foods from being sold in inter- 
state commerce — nothing more; and in order that this may be ac- 
complished it prohibits the party who makes or manufactures the food, 
and who knows what it contains, from falsely assuring an innocent 
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purchaser that its quality and dress lawfully entitles him to sell the 
commodity in interstate commerce. Such a certificate, made by a 
défendant expressly under the provisions of the act, if false, could 
bave been made with no purpose other than to defeat the object of the 
act. This prohibition is obviously essential to the enforcement of one 
of the important powers with which Congress" is intrusted, to wit, the 
régulation of interstate commerce. To punish the dealer who sells 
the article in another state will not in ail cases reach the evil sought to 
be remedied. He may be entirely innocent of any intention of selling 
an adulterated or misbranded food, because he may be unable to tell 
the différence between a pure article and one adulterated, and dealers 
cannot be expected to employ expert chemists to examine the great 
variety of commodities which enter into commerce and are dealt in by 
them; but the evil can soon be cured if the innocent dealer may shift 
the responsibility for the purity of the commodity to the manufacturer, 
by requiring him to certify to the effect that the article is not adul- 
terated or misbranded, when the manufacturer knows he will be sub- 
jected to punishment in case he gives a false certificate prohibited by 
the 3.ct 

In tlie case of United States v. Fox, 95 U. S. 670, 24 L. Ed. 538, 
in passing upon the provision in the bankrupt law which made it a 
misdemeanor, punishable by imprisonment, for obtaining goods under 
false pretense with intent to defraud, within three months of the com- 
mencement of bankruptcy proceedings, the court held that, as this 
would be no ofifense under the act of Congress at the time of the com- 
mission of the false pretense, any subséquent independent act by the 
party himself or a third party in instituting bankruptcy proceedings 
could not make it a crime punishable in the fédéral courts. In the 
discussion of the question, it was said by Justice Field that: 

"The crlminal Intent essential to the commission of a publie offense must 
exist when the aet complalned of is done. It cannot be Imputed to a party 
from a subséquent independent transaction. There are cases, it Is true, where 
a séries of acts are necessary to constitute an ofCense, one act auxiliary to an- 
other In carrying ont the crlminal design." 

In this case, the crlminal intent essential to the commission of the 
offense existed at the time défendant gave the certificate, specifying 
that it was under the pure food açt of Congress of June 30, 1906. 
With what purpose and intent was the certificate given, other than 
for the purpose of evading the provisions of this act of Congress ? It 
is averred défendant made and knew the goods were both adulterated 
and misbranded, and with this knowledge gave a certificate that they 
were not adulterated or misbranded, in order that an innocent pur- 
chaser might sell them in interstate commerce, and, in this case, the 
purpose of the certificate was accomplished. The dealer did just what 
the défendant intended he should do; that is, the dealer, relying on the 
certificate, sold the articles in another state. "Any act committed with 
a view of evading the législation of Congress, passed in the exécution 
of any of its powers, or of fraudulently securing the benefit of such 
législation, may properly be made an offense against the United 
States." U. S. v. Fox, supra- 

Demurrer overruled. 
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àTLANTIO COAST LINB R. CO. v. DANIELB. SAlVlE t;- WILSON. SAME 

\. WEEMS.' ■ 

(Circuit Court, S. D. G«orgia, B. D. July 16, 1909.) 

L COITETS (I 508*) — SlATli COTIBT PeOCEBDINGS— COTJBTS OF OONCUBBENT JU- 
EISblCTION. 

A fédéral court, except on the plainest grounds of Imperative necessity, 
will not enjoln a proceédlng in a state court of concurrent jurisdlction, 
properly pending thereln, where on the face of the record It appears that 
the action In thé state court is not removable, and there bas been no 
f raudulent attempt to defeat the fédéral court's jurisdlction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430 ; Dec. 
Dlg. § 508,* 

Enjolning proceedlngs In state courts, see note to Garner v. Second Nat. 
Bank, 16 0. C. A. 90; Central Trust Co. v. Grantham, 27 a C. A. 575; 
Copeland V. Bruning, 63 C. C. A. 437.] 

8. Eemoval or Causes (§ 86*) — ^Joindeb of Défendants— Puepose. 

Where on the face of the record plalntlffi appears to hâve a cause of ac- 
tion agalnst each of the défendants jolned, one of whom Is a résident of 
the same state as plalntlff, it Is not material that the actual purpose of 
plalntlff In jolnlng the résident défendant was to prevent a removal of 
the cause to the fédéral courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 79; 
Dec. Dlg. §86.* 

Fraudulent jolnder of parties to prevent removal, see note to Offner v. 
Chicago & E. B, Co., 78 O. C. A. 362.] 

In Equity. Suits by the Atlantic Coast Line Railroad Company 
against Dr. John W. Daniels, Mrs. Hattie W. Wilson, and Golden 
Weems. Application for an injunction restraining the prosecution of 
the suits pending in the state court. Denied. 

Garrard & Meldrim, for plaintiff. 
Osborne & Lawrence, for défendants. 

SPEER, District Judge (prally). The bills presented call for the 
exercise on the part of the court of a power, which, while it may exist, 
should never be exercised except upon the plainest grounds of neces- 
sity, imperative necessity at that, and that is the power to enjoin a pro- 
ceeding in a court of ccjncurrent jurisdiction. It is true that the appli- 
cation is directed merely against the parties before the court, but it 
is nevertheless iti ail essential respects a proceeding to enjoin the prose- 
cution of a casé pending in the state court. It is made to a court of the 
United States, and the doctrines of comity which exist between those 
courts are applicable hère as they are applicable in ail cases where 
any question arises of conflicting or concurring jurisdiction. Now, 
when wé look at thé record in this case, we see before his honor, Judge 
Freeman, in the city court of Savannah, a suit on the face of which he 
/clearly had jurisdiction. It îs against tWd or more tirt-feasors. In 
«açh case they are alleged to hâve iriflicted the injuries for which the 
actions ^e brought. A pétition for removal is filed on behalf merely 

•For otUer caseï M« fiaiu* toplc ft { kvmbbb In Dec. & Axa. Diga. 190.7 to date,. &' Rep'r Indexe! 
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of one of the défendants; that is, the nonresident raiiway company. 
It is based upon the ground only of diversity of citizenship, Nothing 
is said before Judge Freeman about sham défendants. Nothing is said 
in the pétition for removal about a fraudulent scheme to defeat the 
jurisdiction of the United States court, and, a citizen of Georgia being 
a party défendant, that eminent jurist, on the record before him, I 
think, properly refused to remove the cases. Then an application is 
made to this court, entirely independently of the proceeding before 
him, on what is termed an "ancillary bill," for an injunction, and upon 
the averments that there are sham défendants, and the Hke, we are 
asked to enjoin the proceeding in the state court. 

It does not occur to me that this is a case where that power should 
be exercised. It could be exercised. It was exercised in the case of 
Bailey (Atlantic Coast Une Ry. Co. v. Bailey [C. _C.] 151 Fed. 891), 
so frequently referred to by counsel for complainants, but in that 
case it appeared from the face of the record that there was no cause 
of action against one of the défendants joined. That is not this 
case. Hère, on the face of the record, the plaintifïs appear to hâve a 
case against each of the défendants joined. It may be that counsel 
had in mind the joining of thèse défendants to keep the case in the 
court which they preferred and to defeat the jurisdiction of this court. 
If, however, they are substantial défendants, if they really and actu- 
ally, as alleged, contributed to the injury, it does not appear to me that 
plaintiffs are denied their légal right to hâve such wrongful conduct 
paseed on in the state court. 

The plaintifïs, then, are not denied their légal right to bring an ac- 
tion against such défendants and join them with the nonresident com- 
pany. Each case must dépend on its own facts and pleadings, and 
while, if it appeared from the face of the record before Judge Free- 
man that there were sham défendants, and that there was a fraudu- 
lent attempt to defeat the jurisdiction of this court, we might be 
obliged to grant the injunction, it does not appear so hère, I think, 
therefore, that the défendants should be remitted to the usual pro- 
cédure of an appeal, from Judge Freeman's décision refusing the 
order of removal, to the Suprême Court, or other proper appellate 
court of the state, and this court should not be called upon to do the 
always exciting and friction creating act of issuing an injunction 
against a proceeding in a court of concurrent jurisdiction. 

For thèse reasons, the injunction will be denied. 



CRADDOCK-TERRY CO. et al. v. KAUFMAN. 
(District Court, W. D. Texas, San Antonio Division. December 24, 1909.) 

No. 457. 

1. Bankeuptcy (§ 228*) — Ceetificate of Référée. 

A certifleate of a référée In bankruptcy, recltlng that the alleged In- 
voluntai'y bankrupt, on being subpœnaed on an application for the ap' 
pointaient of a recelver before adjudication, refused to submit to exam- 
Ination, and requesting an adjudication of lier obligation so do to, could 

.^ ^ — . 
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not be considered as a pétition to revlew the flndings of the référée, 
eince it contained nelther a ruUng nor an order made by hlm ; aud also 
falled to comply with the requlrements of General Order 27 (89 Fed. xi, 
32 C. C. A. xxvii). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 228.*] 

2. Bankruptcy (§ 235*) — Ceetificate of Ekfeeke. 

A certificate of a référée in bankruptcy that the alleged Involuntary 
bankrupt refused to submlt to examlnatlon before adjudication on an ap- 
plication for a recelver could not be sustained as an application of cred- 
Itors for an order to examine the bankrupt as a wltness. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 235.*] 

In Bankruptcy. Involuntary bankruptcy proceeding by the Crad- 
dock-Terry Company against Mrs. R. Kaufman. On certificate of 
référée. Dismissed. 

The following certificate was présentée to the court by the référée 
in bankruptcy : 

"I, Guy S. McFarland, the référée In bankruptcy In charge of this proceed- 
ing, do hereby certify that in the course of such proceeding, upon the hearing 
of the application for a recelver filed by petitioning creditors, petitloning 
credltors endeavored to examine the alleged bankrupt, Mrs. Rachel Kaufman, 
concernlng the Issues formed In the application for recelver and the answer 
thereto flled by Mrs. Kaufman. 

"Counsel for Mrs. Kaufman objected to such examlnatlon upon the theory 
that, under section 21a of the bankruptcy act, prior to adjudication an al- 
leged bankrupt may not be required to submit to an examlnatlon, clting in 
support of thelr contention In re Davidson [D. O.] 19 Am. Bankr. Rep. 833 
[158 Fed. 678], and [Skubinsky v. Bodek (C. C. A.)] 22 Am. Bankr. Eep. 689 
[172 Fed. 332]. To foUow thèse décisions and the rules therein stated would 
defeat the majority of applications for receivers In Involuntary cases, but I 
hâve been unable to flnd any authority to the contrary. 

"I therefore certify the question to your honor in the hope that I will be 
able to get a décision from you in time to be of use, if not in this case, in the 
case of In re Milgrom, in which an application for recelver has beeu flled and 
referred to me, with certificate of your honor's absence from this division. 

"No adjudication has yet been had in either of thèse cases." 

Cocke & Cocke and G. O. Brown, for petitioning creditors. 
Birkhead & Booth and Shook & Vanderhoeven, for interveners. 

MAXEY, District Judge. By section 41a, cl. 4, of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 556 [U. S. Comp. St. 1901, p.. 
3437] ), it is provided : 

"A person shall not in proeeedlngs before a référée * • * refuse to ap- 
pear after having been subpœnaed, or, upon appearing, refuse to take the 
oath as a wltness, or, having takeu the oath, refuse to be examlned accordiug 
to law." 

And it is f urther provided, among other things, by section 41b, that : 

"The référée shall certify the facts to the judge, if any person shall do any 
of the things forbidden in this section," etc. 

As it does not appear that the alleged bankrupt, Mrs. Kaufman, did 
any of the things forbidden by that part of the act quoted, the conclu- 
sion is quite évident that the certificate of the référée was not based 
upon that section of the act. It is equally clear that the certificate 

•For other cases see saœe topio & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cannot be considered as a pétition to review the findings of the referee, 
since it contains neither a ruling nor order made by him, and in other 
essential respects it fails to conform to the requirements of General 
Order 27 (89 Fed. xi, 33 C. C. A. xxvii). Collier's Bank. (7th Ed.) 
p. 883. See section 39a, cl. 5, of the bankruptcy act; In re Reukauff 
(D. C.) 135 Fed. 351 ; In re Schiller (D. C.) 96 Fed. 400; In re Kurtz 
(D. C.) 125 Fed. 992 ; In re Russell (D. C.) 105 Fed. 501 ; In re Haw- 
ley (D. C.) 116 Fed. 428; In re Smith (D. C.) 93 Fed. 791. Nor can 
the certificate stand, for obvious reasons, as an application by the cred- 
itors for an order to examine the alleged bankrupt as a witness. The 
question therefore decided by the court in the following cases cited 
by the referee : In re Davidson (D. C) 158 Fed. 678 ; Skubinsky v. 
Bodek (C. C. A.) 22 Am. Bankr. Rep. 689, 172 Fed. 332— to which 
may be added In re Crenshaw (D. C.) 155 Fed. 271, and sought to be 
submitted by him in this proceeding, cannot be considered. 

The following language employed by Judge McPherson in the case 
of In re Reukaufï, supra, is appropriate and pertinent in this immédi- 
ate connection: 

"I see no Indication anywhere that the Judge may be required to answer 
questions before the referee himself takes action." 

The certificate should be dismissed, and it is so ordered. 



FAIRFIELD v. GREAT FALLS MFG. CO. 
(Circuit Court, D. New Hampshlre. January 18, 1910.) 

Eemoval dp Causes (§ 27*)— Citizenship^Cobpokations. 

Where a corporation first incorporated In New Hampshlre was after- 
wards also Incorporated in Maine, but its principal place of business was 
In New Hampshlre, it would be regarded as a citizen of that state for 
purposes of removal of causes to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 64^ 
68; Dec. Dig. §27.* 

Diverse citlzenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

Action by Orrin R. Fairfield, guardian, etc., against the Great Falls 
Manufacturing Company. On motion to remand the cause to the 
State court. Motion granted. 

W. S. Pierce and Henry D. Yeaton, for plaintifif, 
Etiward C. Stone, for défendant. 

ALDRICH, District Judge. The plaintiff, a citizen of New Hamp- 
shlre, sought to remove his case from the state to the fédéral court 
on the ground of diverse citizenship. The Great Falls Manufacturing 
Company, the défendant, was first incorporated in New Hampshlre 
and afterwards in Maine. Admittedly, its principal business is in New 
Hampshire, but it may be assumed, for purposes of discussion, that 
certain Maine interests, by virtue of the acts of incorporation of the 
state of Maine, were Consolidated with those of the parent corporation. 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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Horne v.Railroad, 63 N. H. 454, although not binding upon the 
fédéral courts upon jurisdictional questions, is understood to state the 
rule correctly: That a corporation having its powers from and ex- 
isting by virtue of the laws of Maine, New Hampshire, and Massa- 
chusetts, but having been originally chartered in the state of New 
Hampshire, is, in respect to the removal of suits instituted in the courts 
of that state, to be considered as a corporation created there, and, 
within the meaning of the words as used in the Constitution and ju- 
diciary acts of the United States, is a citizen of that state. This rule 
has not only been acted upon for more than a quarter of a century, in 
respect to such corporations as the Boston & Maine and the Grand 
Trunk/Railroads, holding charters from several local sovereignties, 
but is supposed to be abundantly supported by the décisions of the 
Suprême Court of the United States. It is quite sufficient for the 
purposes of this question to refer to the fédéral cases cited in the opin- 
ion in Horne v. Railroad. 

The défendant moves to remand on the ground that this case is not 
one of diverse citizenship, and I think the case should be remanded. 
The plaintiff, who seek§ removal, relies upon the Nashua & Lowell 
Railroadl Case, 136 U. S. 356, 381, 383, 10 Sup. Ct. 1004, 34 L. Ed. 
363, and it must be admitted that, upon casual reading, that case 
gives some color to the argument which he raakes. Yet it has not 
been understood that it at ail modifies the rule stated in Horne v. Rail- 
road, supra. It would be idle to undertake to state ail the views which 
difïerentiate the two situations. The Nashua & Lowell corporation 
went out of New Hampshire, where it was created, and brought suit 
in the fedefal courts in the District of Massachusetts against a cor- 
poration created by that state and with which it had been united and 
in a sensé fcbhsolidated. The reasoning of that case seems to be that 
the identity and citizenship of the New Hampshire corporation was 
not extinguished by its union or consolidation with the Massachusetts 
corporation, and upon the familiar law that each corporation has its 
existence and domicile, so far as the term can be applicable to the 
artificial person, within the térritory of the sovereign creating it, and 
that by the gênerai law railroad corporations created by two or more 
States, though joining their interests, do not lose their identity, and 
that each one has its existence and its standing in the courts of the 
country, only by virtue of the législation of the state by which it is 
created. The case of a citizen of New Hampshire against the Great 
Falls Manufacturing Company, a corporation not only created but 
having its principal business in that state, would thus seem to be with- 
in the reasoning of the Nashua & Lowell Case. 

The motion is granted, and the case remanded to the state court 
from whenceit came. 
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DEWBBRRY v. SOUTHERN RT. CO. 
(Circuit Court, N. D. Georgla. January S, 1910.) 

OOMMEBCB (§ 8*)— RAILBOADS— INTBBSTATE COMMERCE— ESiTPLOTEB'S LlABn-ITr 

AcT— State Law. 

The employer's Uability act (Act Cong. Apr. 22, 1908, c. 149, 35 Stat. 65 
[U. S. Comp. St. Supp. 1909, p. 1171]), maklng rallroads engaged In Inter- 
state commerce llable for Injuring or kllUng employés whlle slmilarly en- 
gagea, is plenary, and supersedes ail laws of the States relatlng thèreto. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. { 8.*] 

Action by Mrs. EfSe Dewberry against the Southern Railway Com- 
pany. On demurrer to déclaration. Sustained. 

R. R. Arnold, N. L. Hutchins, and J. E. McClelland, for plaintiff. 
McDaniel, Alston & Black, J. J. Strickland, and W. E. Simmons, 
for défendant. 

NEWMAN, District Judge. An interesting question is presented 
by the demurrer to the déclaration in this case, arising by reasop of 
the employer's Uability act of Congress of 1908 (Act Apr. 23, 1908, 
c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]). The plain- 
tiff sues as the widow of her deceased husband, who .was killed while 
in the employ of the défendant railway company. Thp suit is brought 
under the Georgia statute, which provides that a widow may recover 
for the homicide of her husband. The déclaration discloses the facti 
however, that the deceased was running as an engineer at the time he 
was killed, on a train engaged in interstate commerce; the particular 
train on which he was killed running from Greenville, S. C., to At- 
lanta, Ga. The contention made by the demurrer is that the employ- 
er's liability act of Congress is plenary, and that it supersedes ail 
other law, making the employer liable to an employé for in jury or 
death if the person injured or killed was at the time of such injury or 
death engaged in interstate commerce. 

The question is an interesting one, and not free from doubt. Judge 
Rogers, in the United States Circuit Court for the Western District of 
Arkansas, in Fulgham v. Railroad Company, 167 Fed. 660, has de- 
termined the question in favor of the contention of the défendant 
Company hère. After some preliminary discussion, Judge Rogers 
States the matter in this way: 

"It Is clear that the act of Aprll 22, 1908, supra, superseded and took the 
place of ail state statutes regulating relations of employers and employés en- 
gaged In Interstate commerce by rallroads. It eovers, not only Injuries sus- 
tained by emï)loyés engaged In that commerce resulting from the négligence 
of the master and hls servants, and from defects in the designated instru- 
mentalities In use in that commerce, but also dealt wlth contributory and com- 
parative négligence and assumed rlsk, making in certain cases, at least, the 
master an insurer of the safety of the servant while in his employment la 
that commerce. It eovers and overlaps the whole state législation, and is 
therefore exclusive. Ail state législation on that subject must give way be- 
fore that act. Miss. Railroad Commission v. Ills. Cent, R. R. Company, 203 
U. S. 335, 27 Sup. Ct. 90, 51 L. Ed. 209. Thèse last cases serve to show that, 
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nntll Oongress bas acted wlth référence to the régulation of Interstate com- 
merce, State Btatutes regulatlng the relation of master and servant and Incl- 
dentally affectlng Interstate commerce, but not regulatlng or obstructlng it, 
may be glven effect ; but, when Congress bas acted upon a glven subject, state 
législation must yleld. In Gulf Colorado, etc., Rallroad Co. v. Hefley, 158 U. 
S. 99, 15 Sup. et. 802, 39 L,. Ed. 910, the court sald: 'When a state statute and 
a fédéral statute operate upon the same subject-matter, and prescrlbe différ- 
ent rules concernlng It, the state statute must glve way.' " 

This is the only authority counsel or the court hâve been able to 
find on the question since the passage of this act. The only other au- 
thority which I hâve been able to find since the argument of this case 
yesterday is an expression by Mr. Justice Field in the case of N. C. 
& St. L. Railway v. Alabama, 128 U. S. 96, 99, 9 Sup. Ct. 28, 29, 33 
L. Ed. 352. In that opinion this is said : 

"It is conceded that the power of Congress to regulate Interstate commerce 
is plenary; th^t, as Incident to It, Congress may legislate as to the qualifi- 
cations, dutles and llabllities of employés and others on railway trains en- 
gaged In that commerce; and that such législation wlU supersede any state 
action on the subject." 

It has been impossible in the brief time I hâve had to give this mat- 
ter the thorough examination which the importance of the question 
deserves, but my best judgment is that this law was intended by Con- 
gress to cover the entire subject-matter of the liability of carriers by 
railroad while angaged in interstate commerce to employés if the em- 
ployé injured or killed is at the time engaged in such interstate com- 
merce, and that it is plenary and supersedes ail other law relating to 
such liability. Consequentîy this action, founded on a state statute, 
cannot now be maintained. 

The demurrer to the déclaration will be sustained. 



In re INTERNATIONAL MILLING CO. 
(District Court, E. D. New York. December 31, 1909.> 

IJAWDLOKD AND TENANT (§ 152*)— LeASE— "REPAIBS." 

Where, at the commencement of a lease for a term of years, the prem- 
Ises were changed from a loft and office building to a factory, the expense 
of altérations necessary to place them in their original condition af ter 
surrender on the tenant's bankruptcy was not "repairs," for which the 
landlord was entltled to clalm under the lease, providlng that the tenant 
Bhall make ail Inslde repairs and altérations at his own expense. 

[Eâ. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 540, 
641 ; Dec. Dlg. { 152.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6096-6102 ; vol. 
8, p. 7785.] 

In the matter of the International Milling Company, bankrupt. On 
re-iort of référée disallowing a claim of the bankrupt's landlord for 
alicged repairs. Affirmed. 

Charles L. Greenhall, for trustée. 
Ralph K. Jacobs, for judgment creditor. 
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CHATFIELD, District Judge. The référée in bankruptcy has re- 
fused to allow a daim for repairs, amounting to $817, présentée by 
the landlord of the premises formerly occupied by the bankrupt. The 
lease under which the bankrupt held the premises had several years 
to run at the time the pétition was filed, and the receiver remained 
in possession for a short time. The trustée has surrendered the ten- 
ancy of the premises, and makes no claim to the lease for the bal- 
ance of the term. The landlord is in possession, having accepted the 
surrender. 

The receiver sold certain engines and machinery which had been 
installed by the bankrupt, and removed them from the property, and 
the landlord has based his claim upon estimâtes of what it will cost 
to restore his building to the condition in which it was when the bank- 
rupt went in under his lease. The lease contains a clause : 

"(2) That tjie tenant shall take good care of the premises, make ail Inslde 
repairs and altérations at his own expense, and at the end or other expiration 
of the term shall dellver up the demised premises in good order or condition." 

The matter has been brought before this court upon exceptions 
to the refusai of the référée to allow this item. Both parties cite the 
case of In re Arnstein, 101 Fed. 706, 4 Am. Bankr. Rep. 246, in 
which it was held merely that a lease providing that at the expiration 
of the term the premises should be restored to the condition in which 
they were before altérations were made was not terminated by bank- 
ruptcy. 

The présent case difïers from the Arnstein Case, in that the prés- 
ent lease provided for any expiration without référence to the end of 
the term, and the landlord, having acquiesced in the surrender of the 
lease, might hâve some claim if the building was not in good condi- 
tion, but not for the cost of altering it to the original form. Altéra- 
tions were forbidden without consent, and, if a breach of that 
provision was not acted upon, it could not be a question of "good 
condition." 

The only évidence ofïered in support of the présent claim was es- 
timâtes for rebuilding that portion of the premises which had been 
changed, as the claimant says, from a loft and office building to a 
factory, and such expenses should not be charged against the estate 
as a claim for putting the building in good repair. 

The report of the référée will be confirmed. 



In re LBEDS & OATLIN 00. 

(District Court, S. D. New York. October 6, 1909.) 

1. Bankeuptcy (§ ISVa,* New, vol. 8, Key No. Séries)— Pending Litigation— 
Pboceedings— Stay. 

Where défendant In a suit for Inf rlngement of a patent was declared a 
bankrupt after the entry of an Interlocutory judgment against It and the 
direction of an accountlng before a master, an application for a stay of 
proceedlngs before the master on behalf of the bankrupt would be denied. 

•Por other cases see same tppic & S kumber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. BÀNKfiWTCT (§ 15è*>— PBNDINH lilTIGATION-rAPPEAEÀNCE SfRÉCkiVEE AND 

-/. Trustée— DisCBETiON^ ■ -, t- ^ 

; Where défendant In a suit for patent Infringemçnt was adjudiçated a 
bankrupt after the entry of an Interlocutory judgmeut; whether the bank- 
rùpt's recelVer or trustée, wlien à^pointed, should àppeàr or takje any 
action In the patent suit, was withln iiis discrétion ; the plalntlfC not beiug 
■entitled to an order directlmg them tp appear therein. 

md. Note.^-For Other cases, see Bankruptcy, Dec. Dig. § 156.*] 
8. Bahkbuptot (§ 18%,* New, vol. 8, Key No. Séries)— Pendinq Litigation— 

ACCOUNTING ET RECBIVEB. 

Where défendant in a suit for patent Infringement toecame a bankrupt 
after the entry of an interlocutory Judgment, defendant's receiver in bank- 
ruptcy Would not be directed to furnish^the accountlng directed by the de- 
crëe in; the patent suit. 

4. BANKBtrPTot (§ 18%.* New, vol. 8, Key No. Séries)— Distbibution of As- 

sets— Stay. 

Where, after an interlocutory judgment in a suit for patent infringe- 
ment, the défendant was declared a bankrupt, the recelvep and trustée 
would not be ordered to refrain f rom distributing any of the assets of the 
bankrupt until the approval of the master's report in thé patent suit, but 
an order would be entered dlrecting the reeeiver or trustée not to déclare 
any dividend without prevlous notice to the complainant's attorneys in 
such suit, who might thereupon apply to the référée for a stay. 

5. BANKEtJPTCT (§ 18%,* New, vol. 8, Key No. Séries)— Pending LirriGATioN— 

AccotTNTiNG— Intervention. 

Where a défendant in a suit for patent infringement became a bank- 
rupt after judgment pending an accountlng, complalnant in that proceed- 
Ing was not entltled to an order restralning ail parties in the bankruptcy 
proceedings from interfering with the accounting, since, if any one de- 
sired to make any application in the patent case, they might make it in 
the case pending in the Circuit Court. 

In the matter of the Leeds & Catlin Company, bankrupt. On motion 
for directions to the reeeiver and trustée. Denied. 

Claude W. Gould, for bankrupt. 

Philip Mauro, Elisha K. Camp, and C. A. L. Massie, for American 
Graphophone Company. 

HQLT, District Judge. I hâve consulted with Judge Lacombe in 
this matter, and entirely concur in his gênerai view, as expressed in 
his mémorandum in the motion before him. 174 Fed. 158. The mo- 
tion in this matter made in behalf of the bankrupt to stay proceedings 
before Mr. Shields is denied. The motion made in behalf of the 
American Graphophone Company for an order directing the reeeiver, 
and the trustée, when appointed, to enter an appearanee in the patent 
suit, is denied. The reeeiver, or the trustée, when appointed, is at 
liberty to take, or abstain. from taking, any action in that case as he 
may be advised. The motion to direct the reeeiver to furnish the ac- 
counting directed by thé decree of the Circuit Court is denied. The 
motion to direct the reeeiver, and the trustée, when appointed, not to 
distribute any of the assets of the bankrupt until the coming in and ap- 
proval of the master's report in the patent suit is denied ; but an order 
may be eptered directing the reçeivér, or, the trustée, when apppirtted, 
not to déclare any dividend in this, case without prévious notice tô the 
complainant's attorneys in the patent suit, who may thereupon make 

•For othèr cases see same topic & S numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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such application to the référée in charge of tlie bankruptcy proceed- 
ings as it may be advised, and the motion restraining ail parties in the 
bankruptcy proceedings from in any wise interfering in said patent 
accounting is denied. If any party wishes to make any application 
in the patent case, they may make it in the case in the Circuit Court. 



R. TT. DELAPENHA & CO. y. UNITED STATES. 
(Circuit Court, S. D. New York. November 12, 1909.) 

No. 5,298. 

CUSTOMS DUTIES (§ 78*) — DUTIABLE VALUE— ClEBICAL EEBOB. 

AUowaace should hâve been inade in tlie dutlable value of an Importa- 
tion on the ground of clérical errer, where it appeared that the sl''p]>ers 
had failed to note on the Invoice that the value included certain nondu- 
tlable charges. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 194 ; Dec. 
Dlg. i 78.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers overruled' the importers' protest 
against the assessment of duty by the collector of customs at the port 
of New York. The Board's opinion reads as f ollows : 

McClelland, General Appraiser. This protest Is against the assessment 
of duty on 15 barrels of olive oll at the rate of 40 cents per gallon under the 
provisions of Tariff Act July 24. 1897, e. 11, § 1, Schedule A, par. 40. HO Stat. 
153 (ïj. S. Comp. St. 1901, p. 1C29), and clalm is made that said "olive cil Is 
exempt from duty In accordance vyith the provisions of paragraph 620 as olive 
cil for manufaeturing and mechanical purposes flt only for such use and valued 
at less than 60 cents per gallon." The further daim is made "that the assess- 
ment of duty Is due to a clérical error on the part of the foreign shipper in 
making out invoice coverlng this oll, the same being valued under 60 cents 
per gallon." The appraiser returned the said oll as being fît only for manu- 
faeturing purposes, but having been invoiced, entered, and appraised at 93 
lire per 100 kilograms, v?hieh equals more than 60 cents per gallon, duty was 
assessed thereon by the collector. 

Following the claim in the protest that such assessment was due to a cléri- 
cal error on the part of forelgn shipper, it is stated that "proof of such error 
on the part of the forelgn shipper will be duly submitted, elther to you. or 
to the Board of General Appraisers or other tribunals, as may be required." 
At the hearing the only attempt to show error on the part of the forelgn ship- 
per is embodied in a certiflcate of the Chamber of Commerce of Marseilles 
(Exhiblt 1) ; but such certiflcate only sets forth that the market value of yel- 
low clear olive oll for manufaeturing purposes, contalnlng not more than 5 
per cent, acid, on the 3d day of August, 1906, was from 91 ta 93 francs per 
100 kilograms, c. I. f. New York. 

It appears that the oil in question was shipped by Auguste Gaillard & Sons, 
of Marseilles, France, to R. U. Delapenha & Co., of New York, with instruc- 
tions to "duty pay" the same and deliver it to the De Bruenn Chemical & Dye- 
stufE Company, and that sai^ De Bruenn Chemical & DyestufC Company sub- 
sequently sold the same to the Botany Worsted Mills. By the testlmony of 
the représentative of the De Bruenn Chemical & Dyèstuff Company it is shown 
that the oil was purehased by that company from the shippers at 60 cents per 
gallon, c. 1. f. New York, and that it was in turn sold to the Botany Worsted 
Mills for 60 cents per gallon, notwithstanding that it is stated in the Invoice 

*For otber cases see same topic & { numbsr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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that R. U. Delapenha & Co. are the purchasers thereof from Gaillard & Sons, 
and that upon the entry of the oil at the custom house a member of said firm 
o£ Delapenha took and subscribed to the owner's déclaration. 

On the whole record we are of the opinion that there has been utter failure 
of proof to establish that there was such error in the maklng of the involce 
as would Justify the Board in granting the relief asked for. The assessment 
of duty must therefore be affirmed, and the protest overruled. 

Brown & Gerry (James L. Gerry, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, Sp. 
Atty., of counsel), for the United States. 

PLATT, District Judge. The merchandise in question, consisting 
of olive oil, was assessed for duty at 40 cents par gallon under para- 
graph 40 of the tariff act of 1897. The importers' claim is that said 
"olive oil is exempt from duty in accordance with the provisions of 
paragraph 626, as olive oil for manufacturing and mechanical purposes 
fit only for such use and valued at less than 60 cents per gallon." The 
appraiser returned said oil as being fit only for manufacturing pur- 
poses ; but, having been invoiced and entered at a value exceeding 60 
cents per gallon, duty was assessed by the collector as before stated. 
The importers contend.that there was a clérical error on the part of the 
shipper in making out the invoice covering this oil and that the cor- 
rect value was less than 60 cents per gallon. 

The General Appraiser in his opinion states "that there has been 
utter failure of proof to establish that there was error in the making 
of the invoice." I cannot agrée with this opinion. I think a prima 
facie case was made out by the importer before the Board. The 
government introduced no évidence to controvert such proof. 

Décision of the Board reversed. 



In re INMAN & CO. 

In re LESSER. 

(District Court, N. D. Georgla. January 1, I&IO.) 

No. 2,167. 

Bankkuptct (§ 318*) — Bebaoh of Contbact— Damages. 

Damages cannot be recovered by the seller for the buyer's alleged 
breach of an executory contract of sale, resulting solely from the buyer's 
Involuntary bankruptcy. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. IMg. | 318.*] 

In the matter of Inman & Co., Bankrupts. On review of an order 
of the référée refusing to allow the claim of S. L,esser. Affirmed. 
See, also, 171 Fed. 185. 

Slaton & Philips, for trustée. 
H. A. Alexander, for claimant. 

•For other cases Bee same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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NEWMAN, District Judge. The followîng statement of facts, 
agreed upon by the counsel for the claimant and counsel for the trus- 
tée in bankruptcy, sufficiently shows the matter for détermination : 

"(1) On the 23d day of July, 1907, a contract was entered into between S. 
Lesser, a merehandise broker of Augusta, Ga., and Inman & Co., cotton mer- 
chants, the bankrupts, who then, among other Interests, were engaged In op- 
erating a compress, the pnrpose of whlch contract was to provide the company 
wlth its supply for the season of September 1, 1907— September 1, 1908, of 
'patehes,' a form of bagging used In baling cotton. 

"(2) The contract was embodied In a letter from the claimant to the bank- 
rupts, settlng forth Its terms, whlch were duly aceepted by the latter, and the 
words, 'Aceepted, Inman & Company,' entered thereon 'by sald company in 
token of its aceeptance. A copy of the contract Is as follows: 

" 'Messrs. Inman & Company, City— Gentlemen: I beg to conflrm sale to 
you thls day of your supply of patehes for the season of September 1, 1907, 
to September 1, 1908, from flve hundred to seven hundred baies, the same 
quality as heretofore, at 2 7/ie cents per pound, delivered compress. 

" 'Yours truly, S. Lesser. 

"'Aceepted: Inman &Co.' 

"(3) The number of baies for whlch a claim, if any, can be made under thls 
contract, Is the minimum number, to wlt, 500. 

"(4) Prlor to the adjudication In bankruptcy on May 2.5. 1908, claimant had 
furnlshed, and the bankrupt had aceepted and paid for, 174 baies, leavlng un- 
delivered under sald contract 326 baies, whlch hâve never been delivered or 
paid for. 

"(5) Up to the date of the flllng of the pétition, or of the adjudication In 
bankruptcy, no breach of the contract had occurred, nor had the vendee re- 
fused to perform sald contract, nor glven notice of a refusai to carry out said 
contract. No delivery, or ofCer of dellvery was made of any of said merehan- 
dise to the reeeivers or the trustée in said cause. 

"(6) The number of pounds In a baie of patehes is 678. 

"(7) The hlghest prlce reached by patehes In the market between the date 
of the adjudication and September 1, 1908, when the said contract expired, 
was 1% cents per pound. 

"(8) The différence between the selling priée of 326 baies of patehes, at 
2 T/ie cents per pound and at 1% cents per pound, is $1,519.57. 

"(9) This clalm was duly flled wlth the référée on February 17, 1909. The 
pétition in bankruptcy was flled on May 4, 1908, and reeeiver was appointed 
by the court on the same day, wlth complète directions, as per order of court, 
to whlch référence Is made, and the adjudication in bankruptcy was entered 
on May 25, 1908." 

This case is controlled in principle by the décision recently made 
hère. In Re Inman & Ce (D. C.) 171 Fed. 185. This was an invol- 
untary proceeding in bankruptcy, and under the involuntary pétition 
the court seized the property of the bankrupt firm and administered it. 

It is agreed that there had been no breach of the contract prior to 
the fiUng of the pétition in bankruptcy proceeding. It is also agreed 
that there has been no tender since the commencement of the bank- 
ruptcy proceedings by S. Lesser of any of the goods to the reeeiver 
or trustée. He rehes upon an anticipatory breach of the contract 
caused by the bankruptcy proceeding. 

I do not believe that, where involuntary proceedings in bankruptcy 
are instituted, and the bankrupt's business and effects are taken 
charge of by the court, and administered for the benefit of creditors, 
it constitutes such a breach of an executory contract as to authorize 
proof in bankruptcy for the amount of damage claimed to hâve been 
caused by the failure to carry out the contract, nor do I think that 
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any of the cases cited go to this extent. The closest case to it, prob- 
ably, is the case of In re Neff, 157 Ped. 57, 84 C. C. A. 561. The 
report of this case does not disclose whether it vvas an involuntary or 
a voluntary proceeding, probably the latter, from the décision. 

The case cited in the opinion in Re Inman & Co., supra, of Mal- 
comson v. Wappoo Mills et al. (C. C.) 88 Fed. 680, if sound, is, I 
think, conclusive of the question hère presented. Judge Simonton, 
it is true, concèdes in his opinion that the question is not free from 
doubt, but décides, as will be seen from an examination of the opin- 
ion, to foUow the 'décision of the Court of Appeals of New York. 
People V. Ijisurance Co., 91 N. Y. 174. I agrée with this view. 

The order of the référée, refusing to allow the claim of S. Lesser, 
is approved. 



THE J. s. WARDEN. THE ORIENT. TH^! MT. DESERT. 

(District Court, S. D. New York. January 29, 1910.) 

L Seamen (§ 2*) — Who are Seamen— Babtendeb on Vessel— Lien for Wa- 

OES. 

One employed on a Bteamer as bartender, when such service Is In fur- 
therance of the purpose of her voyage, Is entitled to a maritime lien for 
hls wages. 

[Ed. Note. — For other cases, see Seamen, Cent Dlg. § 2; Dec. Dlg. § 2.*] 

2. Seamen (§ 27*) — Lien for Wages— Who aee Seamen. 

One who renders services on a vessel In her home port Is not entitled 
to a lien for hls wages, unless the services were of a maritime character, 
such as would be rendered by a seaman. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. § 4 ; Dec. Dlg. 1 27.*] 

8. Seamen (§, 16*)— Right to Wages— Ship in Custody op Mabshal. 

Wages of seamen employed on a vessel continue whlle she is in the cus- 
tody of a marshal, If they remain ready and wilUng for service. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 56-65; Dec. Dlg. 
§16.*] 

In Admiràlty. Suits By Michaél McGrath against the steambckts 
J. S. Warden, Orient, and Mt. Désert, respectively. Decrees for li- 
belant. . 

Hylarid & Zabriskie, for libelant. 

Wing, Putiiâtti'& Burlingham, for claimant. 

HAND, District Judge. I think the libelant is entitled to a maritime 
lien for his services as bartender. There could, of course, hâve been 
no doùbt under the early décisions that admiràlty would not hâve 
taken jurisdictîon over such a claimi for by a great number of authori- 
ties the lien' was limited to services which were in aid of the naviga- 
tion of the, ship or the préservation of the ship. In 1815 Lord Stowell 
fefusedto allow the lien even of a surgeon. The Lord Hobart, 2 Dod- 
son, 100. Judge Peters in The New Jersey, Fed. Cas. No. 5,333, made 
the s^me rulihg in 1806; and more récent ca:sés are not infrëquent 
to the eftect-thàt the lien is limited to services in aid of the navigation of 
the ship.; Trâinor V. Boat Superibr, Gilp. 514, Fed. Cas. No.^ 14,136; 

•For other cases see same topic & i otjmeee in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexe» 
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Gûrney V. Crockétt, Fed. Cas. No. 5,874; The W. F. Brown (D. C.) 
46 Fed. 290. 

While the cases to the contrary are few in number, there is some 
unquestioned authority for the proposition that, wherever the services 
are in aid of the purposes of the voyage, a lien arises, even though they 
are for the navigation of the ship or its préservation. The Océan 
Spray, 4 Sawy. 105, Fed. Cas. No. 10,413; The Minna (D. C.) 11 
Fed. 759. In the last case Mr. Justice Brown, then District Judge, 
said: 

"Ail hands employed upon the vessel, except the piaster, are entitled to a 
lien If their serviœs are In furtherance of the main objects of the enterprise 
In which she Is engager!." 

No doubt the learned justice would hâve modified this by the as- 
sumption that the services were rendered upon the ship. See, also, 
The Sultana, 1 Brown's Adm. 13, Fed. Cas. No. 13,603, which seems, 
however, to disagree with The Emma, Fed. Cas. No. 18,318. There 
is a dictum of the Circuit Court of Appeals, Ukewise, in Saylor v. Tay^ 
lor, 77 Fed. 476, 23 C. C. A. 343, to the same effect. The earlier re- 
striction of the rule reflects the contemporaneous conflict of jurisdic- 
tion between the courts of common law and the courts of admiralty, 
a conflict the significance of which has long since disappeared. 

Section 4613 of the Revised Statu tes (U. S. Comp. St. 1901, p. 
3120), while not controlling, is an indication of the breadth of mean- 
ing which Congress, at least, means to put upon the word "seamen," 
and if the statute did in terms apply, there could be no question of its 
including the services of the libelant in this case. 

As I can see in principle no reason why there should be an artificial 
limitation of rights to those engaged in the navigation of the ship, to 
the exclusion of others who equally further the purposes of her voy- 
age, and as there is at least some compétent authority for the broader 
construction of the rule, I shall décide that the libelant has a lien for 
his wages as bartender, and direct a référence to compute the damages. 

In the case of The j. S. Warden, for the year 1908, I cannot allow 
the libelant anything for the period before the ship went into commis- 
sion, which was on July 4th, unless the master says that his services 
were of a maritime character. The Hattie Thomas (D. C.) 59 Fed. 
297. The master will also décide whether between September 1 and 
35, 1909, the libelant was in fact the ship's master, though hç went 
by the name of purser. It is not a défense that between the 13th and 
the 24th of September the ship was in the custody of the marshal. 
The Alanson Sumner (D. C.) 28 Fed. 670. In the case cited Judge 
Coxe ruled that when a ship was in the sheriff's custody wages coh- 
tinued, if the seamen remained ready and willing. I can see no distinc- 
tion because hère the ship was in the marshal's custody. 

In regard to The Mt. Désert I décide that the libelant was not kept 
there out of charity. Why he should hâve been employed is not clear, 
but the ship's time-book satisfies me that he was in fact regarded as 
employed. The master will compute the time and rate in accordance 
with the showing of the book. The master will also détermine the 
character of the services during the days when the ship did not make 
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excursions. While ît may, perhaps, be unlikely that the libelant's 
services were not in furtherance of the purposes of the ship, it is pos- 
sible that they were of a purely nonmaritime character; at least, the 
claimant should be allowed to go into that issue. 

In regard to The Orient, between May S7th and June 26th, the 
master will also détermine the character of the services during the 
days when the ship was not on excursions, as in the case of The Mt. 
Désert. 

Prépare a decree to compute damages. 



HEIDB V. UNITE3D STATES. 

(Carcult Court, S. D. New York. November 13, 1M9.) 

No. 5,248. 

1. OUSTOMS DTJTIES (§ 30*)— CLASSIFICATION— Cleab Axmonds— "Cleab." 

In Tarlff Act July 24, 1897, c. Il, § 1, Schedule G, par. 269, 30 Stat. 172 
(tf. S. Comp. St 1901, p. 1651), the provision for "clear" shelled almonds 
refers to nuts that are practically and substantlally free from shells, dust, 
and dlrt, and after being dl\ested of thelr outer coverhig are falrly free 
from that coverlng. 

[Ed. Note. — Eor other cases, see Customs Dutles, Dec. Dlg. § 30.* 

For other définitions, see Words and Phrases, vol. 2, p. 1219.] 

2. CuBTOMS DuTiES (§ 12*)— CoNSTEucTioN— Peotective Chabactee of Taeiff 

Act. 

Slnce the tarlff Is enacted on protective Unes, It Is proper to take into 
considération. In construing the law, the f act that certain grades of an im- 
ported commodlty are the only eues that corne into compétition with do- 
mestlc products. 

[Ed. Note. — For other cases, see Customs Dutles, Cent Dlg. { 10; Dec. 
Dlg. § 12.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,734 (T. D. 28,816), 
affirmed the assessment of duty by the collector of customs at the 
port of New York on importations of shelled almonds. Thèse almonds 
contained from 2 to 5 per cent, of impurities. The importer con- 
tended that assessment should hâve been made under Tarifï Act July 
24, 1897, c. 11, § 1, Schedule G, par. 272, 30 Stat. 173 (U. S. Comp. 
St. 1901, p. 1652), instead of paragraph 269, 30 Stat. 172 (U. S. Comp. 
St. 1901, p. 1651). The pertinent portions of thèse two paragraphs 
are as follows: 

272. Nuts of ail kinds, shelled or unshelled, not speclally provlded for in thla 
act, eue cent per pound. 
269. • • • Clear almonds, shelled, six cents per pound. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importer. 
D, Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, Asst. 
Counsel, of counsel), for the United States. 

•For other case» ses same toplo & 3 numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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PL,ATT, District Judge. The only important question in this case 
is whether the merchandise in dispute is properly classified as "clear 
almonds, shelled," in paragraph 269 of the tariff act of 1897. What 
Congress meant by using the word "clear" in this paragraph, which 
it has omitted in the rest of the nut schedule, is, to speak humorously, 
the nut which we hâve to crack. The trade of the country has not 
helped us toward a solution. I think that Congress meant that the 
almond nuts should be practically and substantially free from shells, 
dust, and dirt — that is, I think it meant that the almonds, after being 
divested of their outer covering, should be fairly free from that 
covering. 

Whether the reason for this was a désire to protect the almond in- 
dustry of this country it is not for the court to say; but, since the 
tariff is enacted on protective lines, the fact that the finer grades of 
imported almonds are the only ones that corne into compétition with 
our local almonds, it is a proper fact to be taken into account in 
reaching a final conclusion. The board seems to hâve confined its 
attention to only one phase of the controversy, and that is whether 
Congress had in mind any peculiar and definite trade understanding 
in enacting paragraph 369. Beyond that they hâve not gone. If they 
had continued that reasoning, it seems to me that they would hâve 
found the merchandise carried away from the almond paragraph and 
put into paragraph 272, where I think it belongs. 

I understand that this is the first time that the court has been called 
upon to pass upon the meaning of the word "clear" in this provision. 
That question was not presented in Spencer v. United States (C. C.) 
143 Fed. 916 (T. D. 26,974), affirmed in 151 Fed. 1022, 82 C. C. A. 
€56 (T. D. 27,877), and the case can in no sensé be considered as dé- 
cisive of this. 

The décision of the Board of General Appraisers is reversed. 



KWONG TUEN SHING v. UNITED STATES. 

(Circuit Court, S. D. New York. November 13, 1909.) 

No. 5,471. 

L CUSTOMS DUTIES (| 38*)— CLASSIFICATION— "TAMS." 

In Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 704. 30 Stat. 203 
(U. S. Oomp. St. 1901, p. 1600), the provision for "yams" Includes a vegeta- 
We (pueraria roots) which, though not scientiflcally known as a yam, has 
always been so called In the trade that deals In It, and was the only vege» 
table so known that was Imported prlor to the passage of the act. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 38.* 
Interprétation of commercial and trade terms in tariff laws, see note to 
Dennlson Mfg. Co. v. United States, 18 a C. A. 545.] 

t. OusTOMS Duties (§ 12*)— Construction— Einumebation Implies Existence. 

Where an enumeratlon has been continued from one tariff act to an- 
other, it must be assumed that the législative body had in contemplation 
some partlcle of commerce Intended to be covered by that enumeratlon. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 12.*] 

*Tor other case« aee same topic A { numbsb In Dec. Il Am. Dig>. 1907 to date, & Rep'r Indexe* 
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On Application for Review of a Décision by the Board of United 
States General AppraiserSp , 

The décision below reads as fpUows: 

WAITB, General Appralsér. The commodlty hère In question was Inyolced 
as yams. They were imported from China and were assesged as vegetables 
In thelr natural state at 25 per œnt. ad valorem under Tariff Act July 24, 
1897, c. 11, § 1, Sfchedule G, par. 25T, 30 Stat. 151 (U. S. Oomp. St. 1901, p; 
1650), whlle the Importera clalm them tb be free of duty under paragraph 704 
providlng for "yams." < 

The sample presented to the Board appears on Inspection to be a rhizome 
of a tuberou's root. The testlmony on the part of the importer is that It Is 
used as food among the Chinese, and Its use In this country Is conflned to that 
race of people. It Is usually bought and sold by means of a Ohinese character 
whioh, we are Informed, stands for a root from whlch starch Is made or whlch 
contains starch. It Is algo descrlbed as a yam, whlch seeiçis to be the Inter- 
prétation that the Chinese, In some Instances, put upon that character. We 
<ïo not thlnk Cnough has been'shown to warrant us In holding that It is eom- 
merclally terméd "yam" In this country.'' it remains, then, to be seen whether 
It Is a yam. We think It Is establlshed beyond question that the true yam is 
of the genus "Dloscorea," whlle the çomiQOdlty in question Is properly classi- 
fled under "Puerarla," whlch is not a yam' at ail. We conclude that this root 
Is nèither yam by commercial désignation nôr yam under the ordlnary mean- 
Ing of that term ; hence was not provided for In the statute. 

The protests are therefore overruled. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for the 
importer. 

D. Frank Lloyd, Depnty Asst. Atty. Gen. (Thomas, M. Lane, Asst. 
Counsel, of coùnsel), for- the United States. 

PLATT, District Judgç. The mérchandise in question wàs invoiced 
as yams. , It waâ imported from China. It was assessed for duty at 
25 per céntl ad valorem under paragraph 257, tarifï act of 1897, as 
"vegetables in their natural state." The importers claim free entry 
undw paragraph 704 prdviding for "yams." 

For a great many years and under several tariff acts "yams" hâve 
been found upon the free list without words of qualification. In the 
act of 1897 paragraph 704 expresses the will of Congress. We are 
therefore bound to assume that -for a long tinie our Législature has 
carried in its mind some particular article which it was thought best 
to admit to our commerce without duty. It is in évidence in this case 
that the mérchandise in dispute has been imported from China for 
more than 15 years, and when given an English name has always been 
called a "yam" in the trade which deals in it. It is also in évidence 
that no othèr vegetable called a"yam" had been imported from any 
foreign coiuntry prior to 1897! This mérchandise beîng the only for- 
eign article presented at aur ports, and being exclusivelydealt in by 
Chinese dealers among their own people, ail testimony about our do- 
mestic yams is immaterial.' When we départ from trade and go to 
science, it happens curiougly enough that the domestiç yam is not, sci- 
entifically, a yamat ail. I am unable to rid myself of the strongly 
rooted impression that Congress in a kindly moment, now obscured 
by time, ofifei'ed dur Chinese nëiêfhbors the hospitality of the ports for 
this very riierchandise, which admittedly is connected with the yam 
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bean, and is in common parlance by a natural transference quite as 
properly called a "yam" as the domestic variety. 
The décision of aie Board of General Appraisers is reversed. 



In re DOBBS. 

(District Court, N. D. Georgla. October 16, 1909.) 

No. 2,191. 

1. HOMESTEAD (§ 51*)— Exemption— Stattjtes. 

dv. Code Ga. 1895, | 2830, requiring a person applying for exemption to 
make a full and falr dlsclosure of ail Personal property, etc., applies to 
the constitutional or $1,600 homestead, but not to the statutory home- 
stead. 

[Ed. Note. — For other cases, see Homestead, Dec. DIg. § 51.*] 

2. Bankeuptct (i 400*)— Homestead Exemption. 

Whether a bankrupt Is entltled to a statutory homestead exemption, and 
whether the application therefor has been made In time, Is for the original 
détermination of the référée, subject to review by the court. If deslred 
by the bankrupt or creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g 400.*] 

On rehearing. Denied. 

For former opinion, see 172 Fed. 683. 

George F. Gober and Clay & Morris, for bankrupt. 
Moore & Pomeroy, for petitioning creditors. 

NEWMAN, District Judge. An order was made on July 10, 1909, 
denying the bankrupt an exemption of $1,600, which had been set 
apart for him by the trustée and approved by the référée. I gave 
briefly at that time my reasons for so doing. Apphcation has been 
made for a rehearing, afld counsel hâve been heard recently on this 
application. I hâve gone over the évidence again with considérable 
care, and am thoroughly satisfied that the conclusion reached in July 
was correct. 

Suggestion has been made by counsel, in the récent argument of 
this matter, that the bankrupt wouîd be entitled, in any event, to 
the statutory homestead. The statute of Georgia (Civ. Code 1895, 
§ 2830), which requires a person applying for exemption to make 
a full and fair disclosure of ail personal property, etc., applies to the 
constitutional or -$1,600 homestead. I do not understand that it ap- 
plies at ail to the statutory homestead. Whether the bankrupt can 
hâve an exemption of this sort, and whether the application for 
the same is made in time, I think should be left for the référée to 
détermine originally, subject to review hère, if it is so desired by 
the' bankrupt or by the creditors. 

An order may be taken reaffirming the order already made in this 
case, denying the $1,600 exemption, and the matter may go back to 
the référée for such action as lie deems advisable with référence to 
the statutory or "short" homestead. 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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MEEKEB T. LEHIGH VALLEY R. 00. 
(arcult Court, S. D. New York. December 27, 1909.) 

COUBTS (§ 99*) — CONCUBBENT JURISDICTION. 

Wliere a demurrer to a complaint Is sustalned on the merlts, the rullng 
Is conclusive on a subséquent demurrer filed to the complaint with im- 
materlal amendments, heard before another judge of the saine court of 
concurrent jurisdiction. 

[Ed. Note. — For other cases, see Courts, Etee. Dlg. § 99.*] 

Action by Henry E. Meeker against the Lehigh Valley Railroad 
Company. On demurrer to complaint. Sustained. 
See, aiso, 163 Fed. 354. 

Shearman & Sterling (John A. Garver and William A. Glasgow, 
Jr., of counsel), for plaintiff. 

Alexander & Green (Frank H. Platt, Allen McCulloh, and George 
S. Franklin, of counsel), for défendant. 

HOLT, District Judge. This is a demurrer to an amended com- 
plaint. A previous complaint was demurred to, and the demurrer sus- 
tained by Judge Ray, with leave to amend. The complaint was then 
amended, and this demurrer filed. 

The présent amended complaint, although considerably changed in 
form, in my opinion, states substantially the same cause of action as 
its predecessor. The grounds of Judge Ray's décision, if correct, ap- 
ply with equal force to the présent amended complaint. In such a case 
the previous décision should be followed. If any other rule obtained, 
in any case in which a demurrer has been decided on the merits, it 
would always be possible, by making immaterial amendments, to hâve 
the same question brought on again before other judges successively. 
Such a proceeding is nothing, in fact, but an appeal from one judge to 
another. Without passing, therefore, at ail upon the merits, I simply 
follow Judge Ray's décision. 

Demurrer sustained. 

*ror otli«r eue* K* «am« toplo * i ndubsb in D«e. * Am. Digt. 1907 to dat*, * Res'r Index** 
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McKELL V. CHESAPEAKE & O. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. January 4, 1910.) 

No. 1,977. 

L Sales (§§ 32, 66*) — Oontbact to Pubchase Production of Ooai, Mines. 

Ttie owner of a tract of coal land soine llttle distance from a railroad, 
In a ietter to tlie président of the railroad company, stated that he was 
considering the development of his lands, had received several proposais 
for leases, etc., and suggested a number of propositions for tlie building 
of an eight-mlle branch Une from the company's road, among them that 
the company build the branch, "receiving from operators to be secured 
by me, a guarantee of a tonnage of freîght that will be satisfactory to 
you." In answer the président signifled the willingness of the company 
to build the Une "for any parties who will furnish the right of way, and 
who will agrée to put in a coal plant of not less than a thousand tons of 
coal a day, • * * and who will furnish the coal at the same price 
as the Poeahontas people do. * * • We will agrée then to take from 
them at this prlce whatever amount of coal they agrée to furnish, not, 
less than 100,000 tons a year, or. If they prefer to ship it themselves, we 
will glve them the rate made to any parties." This ofCer was accepted 
by the landowner In a letter in whlch he sald: "I wlU commence imme- 
diately to make leases, aud push my part of this contract with ail 
promptness." Leases were accordingly made, the mines developed, right 
of way was furnished, and the branch built, and the lessees, electing to 
sell their coal to the company, did so for a number of years, after which 
It refused to reçoive more. Held, that the correspondenee created a con- 
tract for purchaslng the coal when accepted, and was not merely a pro- 
posai on the part of the company to negotiate future contracts, and that 
such contract, construed in the Ught of the situation of the parties and 
the language of the letters, was not one to take such coal only as the 
landowner should personally mine, but included such as should be mined 
by his lessees, as was evidently contemplated by the parties. 

[Ed. Note. — For other cases, eee Sales, Cent. Dig. § 59; Dec. Dig. §f 
32, 66.*] 

•, OONTRACTS (I 24*) — VAI.IDnT— ACCEPTANOB Vabting teom Oiteb— Assent 
Implied from Perfobmance. 

The fact that. In accepting a proposed contract by letter, a party stip- 
ulated for a further mlnor condition, did not Invalidate the contract. al- 
thongh such letter was not replied to, where the parties entered upon 
performance as though such condition had been accepted, and continued 
Buch performance for several years. 

TEd. Note.— For other cases, see Contracta, Cent. IMg. §§ 100-103 ; Dec. 
Dig. I 24.*] 
8. Sales (§ 84*) — Continuing Contbact— Dubatior of Contbact bt Kail- 
BOAD Company for Pubchasb of Coal. 

A contract between the owner of a tract of coal land and a railroad 
company, by which the landowner agreed to develop mines on his land 
to a stated capacity, and the company agreed to build a branch Une to 
the mines and to purchase the coal produced at the ruling prlce of a cer- 
tain other coal, which contalned no provision as to its duration, was not 
termlnable at the wUl of one party, but was permanent so long as the 
Btipulated production was malntained, unless sooner terminated by con- 
sent of both parties. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. » 234, 235 ; Dec. Dig, 
« 84.*] 
4. Corporations (| .426*) — Oontbacts Made bt Officeb— Ratification. 

A contract, made for a railroad company by Its président, cannot be 
Impeached by the company on the ground of his want of power, where he 

•For other cases see sam» toplc £ S numbeb In Dec. ft Am. DIf». 1907 to date, ft Rep'r Indeie» 
175 F.— 21 



352 175 FEDERAL REPORTEE. 

was also Its business manager, and the Company, wlth fnll knowledge of 
the contraet, perforBjed Its part of It for several years without dissent. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1702-1704, 
1713-1714 ; Dec. Dlg. § 426.*] 

B. KAILROADS (§ 18*) PUBCHASES— CONTBÀCTS ULTRA ViEES. 

A permanent contraet by a railroad company to purchase the coal pro- 
duced by certain mines cannot be held ultra vires, where it does not ap- 
péar that the quantlty would be beyond what would be required for its 
own consumption In operating its road. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig, § 18.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by Jean D. McKell, as adminîstratrix of the estate of Thomas 
G. MeKelI, deceased, against the Chesapeake & Ohio Railway Company. 
Judgment for défendant, and plaintiff brings error. Reversed. 

Thomas G. McKell, slnce' deceased, and of whose estate the plaintiff in er- 
ror tas, dnring the progress of this suit, been appointed adminstratrix, com- 
menced this action in the court of common pleas for Seioto county, in the 
State of Ohio, to recover damages for the alleged breach by the défendant, 
the Chesapeake & Ohio Railway Company, of a contraet made by the parties 
on 0!" about April 26, 1892, the particulars of whlch are to be hereinafter 
Stated. The défendant removed the action Into the United States Circuit 
Court for the Southern District of Ohio upon the ground of the diverse citi- 
«enship Of the parties. 

The èontract which the plaintiff relies upon was made by letters of corres- 
pondence between the intestate and M. E. Ingalls, then président of the rail- 
way Company, and relàted to the building of a branch railroad by the de- 
fendant, about elght miles long, leading from its main Une to a tract of coal 
lands In West Virginia owned by McKell, and the mining and delivery of coal 
by him for transportation by the railroad, or for sale to the company. 

Upon the trial thèse letters were produeed by the plaintiff and given in év- 
idence!; and other testimony explaûatory of the circumstances in which the 
contraet was made, and giving an account of the dealings of the parties 
therennder, such as the deeding of the right of way by McICeli, the.furnlsh- 
Ing of surveys made by him, the building of the railway, the location of and 
opération ,of mining plants and coke ovens, the leasing of lands by McKell 
for the production of coal, the élection of McKell to sell the coal to the rail- 
way c6mi)àny, and the acceptance of the coal and shlpments by the company, 
until oij or about the end of 1894, when the company refused to take any 
moi-e ttan a certain llmited quantity, which was much less than the produc- 
tion; of the mines, was beiijg Introduced by the plaintiff, when the presiding 
judge, being of opinion that enough had been shown in relation to the con- 
traet to enable the court to détermine whether a contraet between the par- 
ties was iri fàct made, and, if so, what was its nature, arrested the further 
introduction of testimony. The learned judge thereupon proceeded to glve 
his eotiètrùctlon of the letters, and upon that construction held that the plain- 
tiff could not recover. Af ter allowing the plaintiff to make certain ofCers of 
proof, Which was admittedi' tendlng to show the performance of the contraet 
on the plart of the plaintiff; tlie breach of it by the défendant, and the dama- 
ges sustaiiied in conséquence, the court Instructed the jury to return a verdict 
for the défendant, which the jury did. 

The letters which constltute the contraet are hère set out in their order. 
The first is somewhat lengthy, but it seems necessary to a proper understand- 
ing of the màln object and purpose which the parties had in view when tUey 
entered into the stipulations contalned in the correspondence which foUowed: 

■ V "Chillicothe, O., March 28, 'S2. 

"M. El Ingalls, Esq., Çliicintiatl, O. — My Déar Sir: During the past year I 
was compelled to buy iiï the Bundy property in Jackson and Gallia counties, 

*For othércases see saine tôpiC &§ ntJmSer in Dec. & Am. Digs. 1907 to Bâte, & Rep'r Indexes 
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thls State. In the development of tMs property I will need ail the money* or- 
iginally intencled to be expended on my West Virginia coal plant. Thls Bun- 
fly property has been in court for several years and purchase anticlpated. I 
also wished to purcliase some tracts of land joinlng me In West Virginia. The 
most Important tract I hâve but lately secured. Thèse facts, and the time 
and attention needed by my other Interests for seyeral years, Induced me to 
take little active part in measures to promote the development of my New 
River land. Another fact that influenced me much was that I recognized the 
lack of knowledge and judgment on my part to properly handle business of 
the kind required. The more efforts I made in that direction, the lower be- 
came my estimate of my abllity, nor has anythlng occurred since my last at- 
tempt to make me feel less humble in this regard. 

"During thls time numerous propositions hâve been made me — none, how- 
ever, satlsfactory or désirable enough to induce uie to accept, or change my 
plan of lettlng the property lie dormant and be satisfled with the natural in- 
erease in its value — this havlng been my original Intention. The prospect of 
maklng It a productive investment has been, however, very attractive to me 
from the time the first proposition was made me looking to that end. It was 
never more so than at the présent time. The property Is now in better shape 
for development, both as to R. R. interests and my own. Proposais recently 
made me for leases, some includlng the construction of the li. R., and my 
earnest désire to see coal on Dun Loup creek developed, has induced me to 
Write you at thls time. 

"I am net sure but that you hâve already made such arrangements In oth- 
er localltles by way of branches that any development on Dun Loup creek is 
not now necessary or désirable on the part of your company. However this 
may be, I shall be glad to hâve your reply to the letter to guide my further 
actions. I will be under obligation to you if you will kindly give me the ben- 
eflt of your views of the following propositions which suggest themselves to 
me, or possibly you may suggest some other plan that will be of mutual in- 
terest to me and C. & O. R. R. ; that is, If any development on Dun Loup 
creek is of interest to you at this time. 

"The propositions I suggest are ail based on the building of not less than 
elght (8) miles of railroad up Dun Loup creek, commencing at New River 
bridge ; also, that operators on this branch shall hâve same in and out rates 
of freight on coal, coke, lumber, etc., as given to operators on main Une New 
River section. 

"(1) The O. & O. R. R. Co. to build and operate sald branch. Recelvlng 
from me deed for rlght of way through land owned by me. Also, my procur- 
Ing or paying cost, if condemned, for right of way not owned by me. Recelv- 
lng also from operators to be secured by me a guarantee of a tonnage of 
freight that will be satlsfactory to you. 

"(2) A corporation organlzed by me to build the road, subject to approval 
of chief engineer of C. & O. R., R. The road to be opérât ed by C. & O. R. R. 
Co., a guarantee of tonnage by operators. The company building the railroad 
to receive compensation for use of road based on tonnage comiug from or 
to thls road. 

"(3) The railroad to be bullt (subject to approval, as above) and operated 
by a company organlzed by me — uslng their own englues, cars, etc., as far as 
necessary, dellvering and recelvlng freight at the New River bridge. The 
company owning and operatlng this branch to receive a proportionate or fixed 
rate per ton for coal, etc., delivered to C. & O. R. R. 

"On the first plan I can act myself, having no assodate in ownershlp of 
land; on second or third I would hâve to consult proposed associâtes who 
would provide money to build the railroad, etc. Either No. 2 or No. 3 can, I 
believe, be consummated from the character of the parties who hâve ex- 
pressed a willlngness to me to invest money in such an enterprise. 

"My reason for not favorlng leases on or near New River, now, when I 
hâve as good coal and much more favorable location for mining coal and 
making coke than Thurmond or Rush Run plants, is that any mines located 
there would hâve to pay New River rates to niiners for dlgging coal, and as 
new mines were opened one atter another going up tbe creek, this ra^e would 
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be demanded even though conditions became more and more favorable as ad- 
vance was made Into thicker coal. 

"My opinion bas been and stiil Is that the best plan is to go at once into 
the thick eoal, where ail conditions are most favorable — no inclines needed — 
better places for building coke ovens and houses. If thls is done, I belleve 
coal and coke can be loaded on cars at as low a cost as any place when same 
charaeter of coal Is mlned. Thls opinion is based on statements made me aft- 
er thorougb examination by compétent and well-informed men on sueh mat- 
ters. 

"My Idea bas been to open up a new section under a new name, as instance 
Hawksnest Mines. Some miners worklng at that place Informed me they 
would prefer mining coal at Dun Loup creek at same price paid them there, 
on account of more désirable location for thelr familles. It has been my opin- 
ion that cheaper coal and coke must be produced than possible on New River 
under costly method necessary on river front, or this coal and coke cannot 
malntain itself agalnst close compétition in duU times from more favorably 
located mines of other sections. 

"If my revenue cornes from royalties on the coal, more revenue vrlU come 
to me if mines on my land can keep in the market at ail tlmes. If I want to 
sell any of my land, It will for ,the same reason bring a higher price. If tiie 
development of Dun Loup creek (I do not own one-half of the property tribu- 
tary to this creek) does not Interest you now, It may at a future day, and I 
hâve no doubt you will at that time find me still the owner of the land I bave 
now — willing and ready to enter into any arrangement for mutual interest. 

"I bave little Idea that I will part with the property, as I bave a high ap- 
préciation of Its value, and while the C. & O. R. R. Is under your intelligent 
and energetlc management I do not expect any décline in its value, but an 
increase equal at least to the interest on the money I eould now get for it 
A sale of a part interest to good parties for the purpose of development 
would be the most satisfactory arrangement for me. 

"I hâve taken the llberty of writlng you at almost unpardonable length and 
at a tlme when the sub^ect may bave little interest to you, using thls means 
to explaln matters that circumstances prevented me doing in my interviews 
with you ; also to explaln my situation and views at this tlme. I must ask 
your kind Indulgence for this. 

"Very respectfuUy, Thomas G. MeKell, 

"0. I." 
"Chesapeake and Ohlo Railway Company. 
"Office of the Président. 

"M. B. Ingalls, Président, Cincinnati, Ohio. 

"On Road, March 31, 1892. 

"Mr. Thomas G. McICell, Chllllcothe, Ohio — Dear Sir: I am In reeeipt of 
your communication of the 28th. Of course, if you build a rallroad up Loup 
creek and connect with us, we shall be glad to do business with you, as we 
are with every branch that connects with us. If, however, you désire us to 
build it. In connection with the development that you may make in the coal 
business, I think we hâve about come to the folio wlng conclusion: That we 
will build a branch of reasonable cost for any parties who will furnish the 
rlght of way and who will agrée to put in a coal plant of not less than a 
thousand tons of coal per day and coke ovens that shall use one-third of the 
same, and who will furnish the coal at the same price as the Pocahontas peu- 
ple do. We will agrée then to take from them at this price whatever amount 
of coal they agrée to furnish, not less than 100,000 tons a year ; or, if they 
prefer to shlp it themselves, we will give them the lowest rate made to any 
parties. We think that nny new developmeuts made should be upon the 
basls of Pocahontas re»ton as it is only by getting the coal at the same price 
it is fumished there that we can hope to compete. 

"I trust that you may be able to work on one or the other of thèse pla ■. 
and develop your property. 

"Very truly yours, M. E. Ingalls, Président." 
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"Albemarle Hôtel, Madison Square, 

"New York, Aprll 25, 1892. 
"M. E. Ingalls, Eeq., Prest. O. & O. R. E.— Dear Sir: In regard to the mat- 
ter of building a rallroad up I^up creek I would say that I do not want to 
bulld the rallroad myself, and wUl therefore accept your proposition con- 
talned in your letter of March 31, 1892, In whlch you propose to bulld rall- 
road under certain conditions named thereln. The guarantee of output of 
not less than 1,000 tons of coal per day I would understand Is for a reason- 
able number of worklng days per year, when not prevented by strlkes or ac- 
cidents, and that any question arislng shall be referred to arbltratlon for set- 
tlement. 

"Very respectfuUy, Thomas G. McKell. 

"O. I." 
"Chesapeake and Ohlo Railway Company. 
"Office of the Président 

"M. B. Ingalls, Président, Cincinnati, Ohio. 

_ "New York, Aprll 26, 1S92. 

"Mr. Thos. G. McKell, New York City — Dear Sir: I hâve yours of the 25th, 
encloslng mine of the 31st of March, and the two together seem to correspond 
and clearly express our meanlng. There are one or two verbal understand- 
Ings whlch we had, which I beg leave to add, as foUows: 

"First. It is understood that you tum over to us the surveys whlch you 
bave had made and that you wlll glve us the rlght of way for any extensions 
of thls Une that we may want to bulld, or any branches, where they go «ver 
your land. 

"Second. That the présent agreement wlll requlre about elght miles of 
railway to be constructed, and the cost of the same you feel certain wlll be 
less than $260,000. 

"Third. Work on thls railway shall be commenced not la ter than July Ist 
and pressed as rapîdly as weather and clrcumstances will permit. 

"Fonrth. That you wlll commence on the coal development at the same 
tlme, and push It as fast as Is consistent wlth economy and the weather, un- 
til It reaches the amount per day, to wit, 1,000 tons. 

"If thèse are as we agreed and as you understand them, ktndly answer, 
and the letters will form ail the contract we shall need. 

"Yours truly, M. B. Ingalls, Président." 

"New York, Aprll 26, 1892. 
"Hôtel Bumswlck Co. 

"M. B. Ingalls, Président, New York City — Dear Sir: I hâve yours of thls 
day. In reply wlll say: I wlll tum over to you maps and surveys whlch I 
hâve of work proposed on Dun Loup creek. I will also glve you rlght of wair 
for any extensions of thls Une through land owned by me, on condition, howr 
ever, that thls rlght of way should be utiltzed Inslde of flve years. I wlll 
commence immediately to make leases and push my part of thls contract 
wlth ail promptness. 

"RespectfuUy yours, Thos. G. McKell. 

"O. I." 

McKell deeded to the company the rlght of way, tumed over the surveys, 
established a mining plant, bullt coke ovens, and made leases of hls lands to 
others for the production of coke on royalties pald to him. The railway com- 
pany bullt the rallroad. McKell and hls lessees in due tlme eleeted to sell 
the coal to the railway company, Instead of havlng it transported on thelr 
account. The business went on for several years upon the footing of the con- 
tract and the élection of McKell and hls lessees to sell thelr product. At 
length the railway company became dissatlsfled. The burden of It became 
Inconvénient. It decUned to go further, and excused Itself upon the ground 
that It had the rlght to terminate the contract if it should choose to do sa 

Murray Seasongood and John H. Holt, for plaintiff in error. 
Judson Harmon and Edward Colston, for défendant in error. 
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BeforeLURTON and SEVËRËNS, Circuit Judges, and McCALL, 
District Judge.' 

SEVIÇRENS,, Circuit Jud^e (after stating the facts as above). It 
appears from.the bill of exceptions that the presiding judge delivered 
an opinion in which he stated the grounds and reasons upon which he 
concluded thât the plaintiff was not entitled to recover. This opinion 
is set forth therein, and shows that it was bàsed upon a construction 
of the contract altogether différent frorn that alleged in the pétition. 
Taking it to be true that there was some kind of contract made by 
the correSpondence, he held that it extended only to such coal and 
coke as McKell himself should produce in a plant to be established on 
his land, and did not include the productions of others who might 
lease parts of his land, as to which he thought the language in the let- 
ter of Ingalls to McKell of March 31, 1893, imported an agreement 
that the company would make further contracts at the proper time, 
after McKell should hâve performed his contract by donating the right 
of way and putting in the coal and coke plants. Referring to this 
letter, the judge said : 

"By the tenus of the letter, whoever donated that right of way and con- 
structed the two plants would be given the option of shipping for himself, at 
the lowest rate made to any parties, or of entering into a subséquent contract 
with the défendant oompany'as to the disposition of not less than 100,000 
fjons per year. Assumlng there was an agreement hère entered into for the 
building of the road, 1 am of , the opinion that under the contract the défend- 
ant company agreed to make another contract with the party or psirties who 
donated the right of way and coustructed a coal plant of not less capacity 
than 1,000 tons per day and coke ovens such as are mentloned in this letter 
of March 31, 1892, If such party or parties did not theméelves elect to ship 
coal. It does not appear that such other contract was ever made." 

And the judge went on to refer to the manner in which the parties 
by their subséquent acts and correspondence in the progress of tlieir 
business, particularly the correspondence between the company and 
McKell and his lessees, indicating how the parties understood it, and 
in which the judge, admitting that sometimes it favored the interpréta- 
tion claimed by one party and sometimes that claimed by the other, 
concluded that upon the whole it favored the construction which the 
judge put upon it. 

It must be admitted that, if the contract was what the judge held it 
to be, there was no error in arresting the trial and directing a verdict, 
for it was not the contract alleged in the pétition. We do not under- 
stand that this is disputed. But we are unable to agrée with the 
learned judge in his interprétation of the agreement. We cannot think 
the parties intended to restrict their contract to a single mining plant 
to be established on his land by McKell and worked by himself, and 
did not include the production of other plants operated by other par- 
ties under leases made by McKell. On the contrary, it seems to us 
to hâve bèen contemplated that McKell would make leases to other 
parties in subordination to his contract and as an aid in the exécution 
of it. 

It is always of much importance in the interprétation of a contract, 
upon which doubt arises, to ascertain what was the attitude of the par- 
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ties to the subject, and to find out what was their main purpose and ob- 
ject in making it. If this can be done, the terms of the contract will 
be so construed as to promote the main purpose, if the language em- 
ployed will fairly permit such construction. This statement of the gên- 
erai rule necessarily implies that explicit and positive language import- 
ing a différent purpose cannot be overruled, but must be given its ob- 
vious meaning. 

On looking at the preliminary letter of McKell to Ingalls, of March 
28, 1892, we find that the former had theretofore foreborne the de- 
veîopment of his coal lands lying on Dun Loup creek, and had been 
holding them as an investment. Now he was considering a plan to 
make them productive, the time seeming favorable. Several parties 
had proposed to take leases, and some proposed to build a railroad, 
leading from the defendant's railroad into this land, for the purpose 
of taking out the coal. Thereupon he suggests several propositions to 
the railway company, ail of which he says are based upon the build- 
ing of a railroad of about eight miles up Dun Loup creek ; "also that 
operators on this branch shall hâve same in and out rates of freight 
on coal, coke, lumber, etc., as given to operators on main line on New 
River section." The first proposition was this : 

"The C & O. R. R. Co. to build and operate said brancti. Receiving from 
me deed for right of way throiigh land owned by me. Also my proeuring or 
paying cost, if condemned, for right of way not owned by me. Receiving also 
from operators to be secnred by me a guarantee of a tonnage of freight that 
will be satisfactory to you." 

The other proposition contemplated the building the railroad by 
himself, to be operated either by himself or by the railway company. 
Again he says : 

"It has been my opinion that elieaper coal and coke must be produced than 
possible on New River uçder costly niethod necessary on river front, or this 
coal and eoke canuot maintain itself against close compétition in duU times 
from more favorably located mines of other sections. If my revenue comes. 
from royalties on the coal, more revenue will come to me if mines ou my land 
can keep in the market at ail times. If I want to sell any of my land, it will 
for the same reasou brlng a higher price." 

The fîrst proposition, above stated, was the one upon which the sub- 
séquent correspondence was based. It was in response to this letter 
that Mr. Ingalls wrote the letter of March 31, 1892, to McKell. The 
former knew what McKell's objects were, and his letter was manifestly 
intended to provide a means by which McKell could carry them out 
and at the same time effect a profitable contract for his own company.; 
To efifect this, he makes for his company the following ofïer : 

"To build a branch of reasonable cost for any parties who will furnish the 
right of way and who will agrée to put in a coal plant of not less than a thou- > 
sand tons of coal per day and coke ovens that shall use oue-third of the same, 
and who will furnish the coal at the same price as the Pocahontas people do." 

This is the first part of the contract he proposes. He says "any par- 
ties." We think he has in mind that the right of way would be given 
by McKell, and Ihat he, or those whom he should bring into relations ■ 
with himself for operating the mines, would put in a coal plant and 
coke ovens of the capacity mentioned and would furnish the coal at : 
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the price prevailïng în the Pocahontas région. Else, wliy did he not 
name the particular party he was dealing with? He seems to hâve 
recognized that there would probably be other parties engaged in pro- 
ducing the coal. Then the offer proceeds, still speaking of the other 
parties in the plural : 

"We wlll agrée then to take from them at thls price whatever amount of 
coal they agrée to fumish, not less than 100,000 tons a year ; or, If they pre- 
fer to ship It themselves, we wlll give them tiie rate made to any parties." 

This is the second branch of the ofïer proposed. And we can find 
in it no ground whatever for restricting its intended opération to the 
first branch of the contract, or to the particular method of develop- 
ment, whether by men hired by McKell or by lessees under contract 
with him. Then, when thèse parties thought they had finished their 
contract, McKell says to Ingalls in the letter of April 26, 1892 : 

"I will commence Immediately to make leases and push my part of this 
contract with ail promptness." 

The contract is roughly framed and very crisp, but we cannot per- 
ceive any serious difficulty in understanding it. Though it relates to 
a matter of importance, we suppose the manner of it is not unusual 
with men dealing constantly with large afïairs. 

Notwithstanding Mr. Ingalls supposed that the letters seemed "to 
correspond and clearly express our meaning," and that they "will form 
ail the contract we shall need," and the parties conducted the business 
for years as if they had a contract, counsel for défendant now insist 
that there never was a contract, and in argument press the fact that 
there was never any written acceptance of the fresh conditions which 
they find in McKell's last letter of April 26, 1892. But it is a sufficient 
answer to this that the parties proceeded with their contract as if thèse 
supposed conditions were a part of it, and this" was as eiïectualiy an 
acceptance as if they had been formally accepted. 

Another point which is strongly urged and much dwelt upon in 
argument is upon the construction of the particular language in Mr. 
Ingalls' letter of March 31, 1892, where he says, "We will then agrée 
to take from them at this price whatever amount of coal," etc., which 
they say means that the company will make a further agreement when 
the company shall hâve built its railway, and the other party shall hâve 
put in a coal plant and the coke ovens, the company will then agrée, 
etc., and they attach the word "then" to the word "agrée," and not to 
the words "to take," etc., and this seems to hâve been accepted as 
correct by the court below and made a basis of décision, for the judge 
said, concluding his discussion of the point, that "there never was a 
contract." But we regard this language as indicating a mère séquence, 
and imports that the company agrées that, when the things mentioned 
hâve been done, the company will do the things following. Besides, 
an agreement to agrée to do a certa'n specified thing, as hère, is 
nothing else than an agreement in prsesenti to do it ; ail the conditions 
of the agreement postponed being specified. Thèse parties seem never 
to hâve supposed that any such an agreement to make a further agree- 
ment on that subject had been left unperformed, and that they were 



M'KELL V. CHESAPEAKE <fc O. ET. CO. 329 

therefore going along without guide or compass. The argument upon 
this point is ingenious, but net persuasive. 

Counsel for défendant also contend that the contract lacks the es- 
sentials of validity, in that it does not adequately express necessary 
conditions, such as place of deHvery, amounts to be dehvered per dày 
or month, times of payment, and the like. But we think the intend- 
ments of the law are sufficient to supply ail thèse détails. 

Again, it is urged by both parties that subséquent letters written 
and things done by them fortify their respective conclusions in regard 
to the proper construction of the contract; and it is undoubtedly true 
thîs is a species of évidence which ought to be resorted to in a case 
of doubt. As to this, it sufficiently appears from what we hâve said 
that we hâve felt no difficulty in arriving at the meaning of the parties 
in making this contract. But if this were not so, we should find little 
in the balance of opposing inferences to be drawn from the way in 
which the parties proceeded, to help us out. We are under an im- 
pression that the railway company, after the contract was made and 
its exécution had progressed, paid more attention to i' own interests 
than it did to the stipulations of the contract ; and if the original plain- 
tifï in the circumstances in which he was placed sometimes yielded to 
the company's requirements, it would not be safe or just to treat such 
concessions as an interprétation of the contract. One thing of con- 
sidérable significance is that the président of the railway should hâve 
so frequently taken a hand in the choice of lessees and their conduct 
in the performance of their duties as such. If the contract did not in- 
clude their opérations, it is difficult to see what right the railway com- 
pany had to meddle. Many letters passed between them while the 
business progressed, too many to warrant their insertion in this opin- 
ion. It must suffice to reaffirm what we hâve said that they furnish 
no clear indication of what the parties understood their contract to 
mean. 

This brings us to the question which the learned judge passed by 
as not necessary to the détermination of the case, but which he com- 
mented upon, and cited certain cases in a way which seems to indi- 
cate his view. That question is : What was the intended duration of 
the contract ? It is the largest question, in respect to value, in the con- 
troversy, and was the one most fully argued at the hearing in this 
court. For the défendant, it is insisted that the contract was termin- 
able at the will of either party upon notice given to the other. For 
the plaintiff, it is contended that it was to endure so long as the ob- 
jects contemplated by it should remain unfulfilled; that is to say, so 
long as the plaintiff would furnish coal from his tract in quantities 
not less than 100,000 tons a year. No limitation is expressed in the 
agreement. And in such case the rule seems to be that neither party 
can terminate it without the consent of the other, unless the nature of 
the contract itself indicates with sufficient' clearness that the parties 
must hâve intended some other détermination. Turning again to the 
stipulations of the contract, we see how impossible it is to believe that 
the parties intended that it should be terminable at any time, when 
either party should be so minded. On the contrary, it seems perfectly 
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clear that they intended it should hâve a permanent duration. Its ob- 
jects could not otherwise be fulfilled. What would the railway Com- 
pany hâve said if, after it had built the railroad and made ready to 
receive the coal, McKell had given it notice that he would neither sell 
the coal nor ship it by that road? Its disappointment would hâve been 
complète, and justly so. Or suppose the railway company,.on McKell' s 
having deeded the right of way, turned over the survey, and incurred 
the expense of making préparations for mining coal and making coke, 
should hâve refused to go on and take the coal as agreed, either for 
transportation at the specified rate, or purchase it at the specified price ? 
It would undoubtedly hâve been a surprise to McKell and a reversai 
of his plans and expectations. He had relied upon the contract as the 
means of promoting his enterprise. What was to become of his 
leases, on which he relied for revenue? 

Counsel for défendant exclaim earnestly against the probability of 
such an extensive contract as it would be if for ail the coal in 25,000 
acres, and that such a construction as the plaintiflf contended for would 
impose a great hardship upon the rail\yay company, and therefore it 
should not he admitted. But it does not appear what amount of coal 
was, or was supposed to be, in the tract, nor what amount the railway 
Company would need to hâve for its own consumption or that of oth- 
ers which it might supply. The railroad was a permanent institution, 
and its want of coal would go on for many years. And it may be that 
the railway company was anticipating the disposition of what it did not 
want to use to others, and make profit in its trar: ;ortation, and, per- 
haps, in the resale. It is well known that at that time such a course of 
business was not uncommon. But a more conclusive answer is that 
it should hâve been considered by the parties when they made their 
agreement whether it would impose too great a hardship upon them. 
The décisions upon the question we are now dealing with are not very 
numerous, but some of them are of high authority, and, if not con- 
trolling, are very persuasive. Some of which are cited in support of 
the contention for the plaintiff are Great Northern Ry. Co. v. Man- 
chester, Sheiifield, etc., Ry. Co., 5 De Gex & Sm. 138, decided by Vice 
Chancellor Parker in 1851, and said by Lord Justice James to hâve 
been the law of England since that time ; Llanery Ry. & Dock Co. v. 
London & N. W. Ry. Co., D. R. 8 Ch. App. 942, affirmed by the House 
of Lords in L. R. 7 H. of L. 550, in 1875 ; Franklin Tel. Co. v. Harri- 
son, 145 U. S. 459, 12 Sup. Ct. 900, 36 L. Ed. 776 ; Robson v. Missis- 
sippi Logging Co. (C. C.) 43 Fed. 364, affirmed by the Circuit Court 
of Appeals for the Eighth Circuit in 69 Fed. 773, 16 C. C. A. 400 ; 
and Western Union Tel.'Co. v. Pennsylvania Co. (decided by the Cir- 
cuit Court of Appeals for the Third Circuit) 129 Fed. 849, 64 C. C. 
A. 385, 68 L. R. A. 968. 

In the case cited from 5 De Gex & Sm. 138, two railroad companies 
had mutually agreed to grant each other running privilèges over their 
respective roads. There were no words in their contract fixing the 
duration of the agreement. The défendant contended that it was 
terminable by either party on notice to the other, and sought to avail 
itself of that privilège. But the Vice Chancellor held otherwise, and 
granted an injunction on a bill filed by the other party. 
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In Lîanery Ry. & Dock Go. v. London & N. W. Ry. Co., the com- 
plainant had agreed with the défendant, for a sufficient considération 
and upon specified conditions, to grant to it the privilège of running- 
trains' over its road. As in the preceding case there was in terms no 
limitation or restriction in respect to the time during which the agree- 
mènt should be operative. The complainant took the ground that it 
was terminable by it on giving notice, and proceeded accordingly by 
giving three months' notice. The défendant, on thè other hand, con- 
tended that it was a permanent and irrévocable contract, and res' "d 
the contention of the Llanery Company. The controversy reached the 
Chancery Court upon a bill filed by the lâtter company to restrain the 
other from running its cars over the road of the Llanery Company and 
for a déclaration that the contract had been terminated. The case was 
decided by the Vice Chancellor upon an indiffèrent question. But the 
parties by agreement waived this, and the case was taken to the Chan- 
cery Court of Appeals, where it was heard by James and Mellish, L. 
JJ., each of whom delivered an opinion affirming the defendant's con- 
tention that the contract was not subject to the will of either party, 
but was of mutual obligation and permanent in duration, and the bill 
was ordered to be dismissed. The complainant appealed to the House 
of Lords. The Law Lords who participated in the hearing were the 
Lord Chancellor Cairns and Lords Chelmsford, Hatherly, and Sel- 
born. Counsel for défendant were stopped on the opening for the 
plaintiff. Each of the members delivered his own opinion, and the 
judgment of the Court of Chancery Appeals was unanimously af- 
firmed. We hâve referred to this case thus fully because it seems di- 
rectly in point and was argued and decided by lawyers and jurists of 
the highest réputation, and because, also, every point on the main ques- 
tion was elaborately considered. We cannot give space to an analysis 
of the opinions. In thèse two English cases the controversy was be- 
tween railway companies, but there was nothing peculiar in the cir- 
cumstances which affected the judgments. The discussions proceeded 
upon the gênerai law of contract. 

In the case of Franklin Tel. Co. v. Harrison, 145 U. S. 459, 12 Sup. 
Ct. 900, 36 L. Ed. 776, a bill was filed to obtain a decree restraining 
the défendant from terminating, or in any wise interfering with, the 
use by the plaintiffs of a telegraph wire upon the pôles of the défend- 
ant between Philadelphia and New York, and requiring the défendant 
to maintain such wire in good working order for the use of the plain- 
tiffs and their licensees. It was another mode of obtaining relief quite 
similar to that of a bill for spécifie performance of the contract therein 
alleged. The contract did not specify, as the majority of the court 
held, the time during which it should continue to be operative. The 
défendant had given notice of its purpose to terminate it. It is mani- 
fest that its right to do so was a vital question in the case. If it had 
such right, the plaintiffs could not maintain their case. The court, by 
Mr. Justice Harlan, among other things touching this point, said : 

"If it was Intended that Harrison Bros. & Ce, having rellnquished their 
valuable contract with the Insulated Lines Telegraph Company and put up 
the wire at their own expense, should become, after 10 years, only tenants 
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from year to year of the telegraph Company, that intention, it seems to th» 
court, would hâve been dislinctly averreâ." 

The court accordingly held that the contract was intended to con- 
tinue permanently, and that the plaintiffs were entitled to the rehef 
prayed. It was so held, notwithstanding the inconvenience which 
might resuit to the telegraph company. 

In the case of Robson v. Mississippi Logging Co., the contract was 
between the owner of large tracts of land on branches of the Mis- 
sissippi river, the Chippewa and Flambeau rivers, wherefrom he pro- 
posed to take the timber down the branches to the Mississippi, and 
there equip it for further transportation. To do this would require 
several years. The Logging Company agreed to do what was re- 
quired. By the contract rates and terms and the annual payment of the 
amount due for each season's business were agreed upon. The Log- 
ging Company continued to perform its contract for seven years, and 
then, insisting that it had the right to terminate the contract at will, 
gave notice of its purpose. Robson thereupon brought an action for 
damages. To a pétition alleging the contract and its breach, the de- 
fendant demurred because it appeared therefrom that the contract 
"was silent as to the time during which it should remain in force, and 
the défendant had therefore the right to terminate it at its pleasure, 
or upon giving reasonable notice." The demurrer was overruled upon 
an opinion filed by Judge Shiras, in which he discussed the question 
at some length. Subsequently the case was taken by writ of errer 
to the Circuit Court of Appeals for the Eighth Circuit upon findings 
of fact and law by the trial judge, whereon a judgment had' been en- 
tered for the plaintifï. The Court of Appeals afSrmed the ruling of 
the lower court. 

In Western Union Tel. Co. v. Pennsylvania Co. this subject was 
much discussed in an able opinion by. Judge Gray, speaking for the 
court, upon a contract whereby the Pennsylvania Company agreed to 
furnish and set upon its line telegraph pôles with arms, and the tele- 
graph company was to furnish and string wire thereon for the joint 
use of the two companies. It was held by the Circuit Court of Ap- 
peals that, as no time during which the contract was to be operative 
was specified, it was not terminable at the will of either party, and the 
judgment of the court below, which tefused an injunction against the 
Pennsylvania Company restraining it from violating the contract, was 
reversed. 

Several fédéral Circuit Court décisions are cited by counsel for de- 
fendant in support of their construction of the contract, but they seem 
to us to be not entirely in harmony with the décision of the Suprême 
Court of the United States in the case of Franklin Tel. Co. v. Harrison, 
above cited, and not, in ail of them, to sufficiently observe the sanctity 
of contracta deliberately made. The same observation may be made 
regarding the case of Stonega Coal Co. v. L. & N. R. R. Co., 106 Va. 
223, 55 S. E. 551, 9 L. R. A. (N. S.) 1184. The case before us is te 
be differentiated from those which relate to contracts for personal 
service and spécial confidence, where there is an implication that the 
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parties intended that it should not be prolonged if either of the parties 
should become dissatisfied. 

Another point urged for the défendant is that the contract exceeded 
the powers of the président of the company, and, further, that it was 
not within the scope of the defendant's franchise. As to the first, it 
seems quite clear that Mr. Ingalls was not merely the président, but 
,was also the business manager of the company. Enough appears to 
show that in this matter at least he was allowed a free hand. But it 
further appears that subsequently the company acted with full knowl- 
edge of it, upon the assumption of the existence of the contract for 
several years, and at no time signified its dissent. 

As to the objection that it was ultra vires of the company, we can- 
not perceive from anything in the record that it was so. Admitting 
for the sake of argument that the purchase of coal to sell again, and 
the motive was to thereby secure a profit by its transportation, would 
be outside of its charter powers, nevertheless the jury might regard 
the circumstances that the purchase of coal was a necessary incident 
to its proper business, and was likely to be so for a long time to come. 
How much it would require was impossible then to estimate. Exten- 
sions might be made, mergers effected, or other combinations made, 
requiring more of coal than its présent needs, but of ail thèse consid- 
érations the company would judge. The presumption would be that 
both parties intended a lawful contract, if there was no convincing 
proof to the contrary. 

The judgment must be reversed and the cause remanded, with in- 
struction to award a new trial. 

Judge LURTON participated in the hearing and décision of this 
case, but is not now a member of the court. 
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(Circuit Court of Appeals, Third Circuit. January 11, 1910.) 

No. 33. 

1, Cbiminal Law (8 1168*)— Appeal and Eebor— Bbview — Hakmless Ebbob. 

Where défendants were convicted on a number of counts, and the Judg- 
ment was warranted by any one of several of sueh counts, error, If any, 
In admitting or excluding évidence relatlng to one count alone, is Im- 
materlal, and not ground for reversai. 

[Ed. Note. — For other cases, see Crimlnal ]jaw, Cent. Dlg. §§ 3129-3136, 
3144 ; Dec. Dlg. § 1168.*] 

2. Internai- Revenue (§ 47*)— Cbiminal Prosecutions— Evidence. 

RuUngs on the admission of évidence In the proseeutlon of défendants 
for a violation of Oleomargarlne Act Aug. 2, 1886, c. 840, § 1, 24 Stat 209 
(U. S. Comp. St. 1901, p. 2228), considered, and Jveld not erroneous. 

lEd. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 47.*] 
*For other cases see same topic A i numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. WlT^Ng^gES (I 52*)— COMPETENCY-^HrSBAND JLND WïrUr-CSIMINAL Peosecu- 
, TIÔNS. 

The wlfe of a défendant indlcted In a fédéral court la not a compétent 

witnéss.' ■ ' ■..:.'•;■■: i 

[Êa. Note. — ^For-other caééë, sée Witnesses, Cent. Dig. §§ 124-136; Dec. 
ÏDig. §52.*] 

In Error to the District Court o£ thé United States for the West- 
ern Dis'trict of Pennsylvania. 

Jacob AY&soky and Louis Wesoky were convictèd of a criminal of- 
fense, and bring error. Affirnied. 

John M. Haverty, J. J. Goldsmith, and A. C. Stein, for plaintiffs in 
error. . 
John H. Jçrdan, for the United States, 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

_ BUFFINGTON, Circuit Judge. In the court below the plaintiffs 
in error were charged in two indictments with sundry violations of the 
seventeenth section of the act of Congress of August 2, 1886 (34 Stat. 
S13, c. 840 [U. S. Comp. St. 1901, p. 2234]), and of sections 3 and 4 
thereof, cottifflonly known as the "Oleomargarine Act," as amended by 
Act May 9, 1902, c. 784, 32 Stat. 193 (U. S. Comp. St. Supp. 1909, 
p. 863). The indictments were Consolidated and tried together, and 
there was a gênerai verdict on each, finding the défendants guilty on 
ail three counts of one and ail eight of the other. The sentence was 
imposed generally, without référence to any particular count, and is 
warranted by any one of several counts. This brings the case within 
Claassen v. United States, 142 U. S. 146, 12 Sup. Ct. 170, 35 L. Ed. 
966 (followed inXvans v. United States, 153 U. S. 595, 14 Sup. Ct. 
934, 38 L. Ed. 830), wherein it was held: 

"A gênerai verdict and jndginent on an indlctment on Information contain- 
Ing several counts cannot be reversed on error, If any one of tbe counts is 
good and warrants the judgment, beeause, In the absence of anythlng in the 
record to show the contrary, the presumptlon of law is that the court awarded 
Bentence on the good count only." 

This tuling makes it needless for us todiscuss the admissibility of 
an express receipt in évidence which alone concerned the third count 
of indictment No. 23. Leaving that count, therefore, out of con- 
sidération, we address ourselves to the assignments bearing on the 
others. 

The fàrst, assignment concerns the testimony of one Forrer, which 
tended to show that certain canceled and partially obliterated stâmps 
found on butter tubs were either oleomargarine or renovated butter 
stamps. We see no error in recéiving this testimony. Forrer was a 
spécial agent, whose duty required familiarity with the revenue Stamps 
placed on such.food products, and his testimony did not attempt to 
identif y stamps which presumably the jury, as, well as he, could see 
weré illegîble and indistinguishablej but simply called attention to the 
fact that ît was "the same kind of a tub and shows the same kind of 
cancellation that it would fof oleomargarine or renovated butter." It is 

*For other caaes see same tapie & § NUMi^aln Dec. & Am. pigs. 1907 to date, & Rep'r Indexes 
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évident that testimony as to thèse facts required in Forrer no expert 
skill, or any knowledge except that which he possessed as a revenue 
officer, familiar with the tubs in which such products were packed and 
with the marks used to cancel the revenue stamps thereon. 

The fourth assignment alleged error in the admission by the court 
of certain fragments or alleged scrapings of revenue stamps, testified 
by Forrer to hâve been taken from tubs found on premises to which, 
as had been testified by an employé of défendants, the tubs, imple- 
ments, and equipment had been hurriedly removed by night in antici- 
pation of a raid by revenue officers. Clearly such évidence was ad- 
missible to corroborate the testimony of this witness, who was called 
by the government. 

The fifth assignment, being to the admission of responsive testi- 
mony brought out by défendants' counsel on cross-examination, can- 
not be sustained. 

The sixth assignment is without facts to support it. The right to 
call character witnesses was not denied the défendants. On the con- 
trary, a number of them were called, and the value of their testimony 
as substantive proof for the défendants pointedly called to the jury's 
attention in the charge. 

The seventh assignment is without merit. The wife of a défendant 
indicted in a fédéral court is not a compétent witness. Graves v. Unit- 
ed States, 150 U. S. 121, 14 Sup. Ct. 40, 37 L- Ed. 1021. 

Finding no error under thèse assignments, or the others, which are 
of still less merit, no reason is shown why the sentences imposed should 
not be enforced. 



BELDING-HALL MFG. CO. et al. v. MEKCER & FERDON LUMBER CO. 

(Circuit Court of Appeals, Sixth Circuit December 7, 1909.) 

No. 1,974. 

1. Sales (§ 201*)— Deliveet— Acceptance Othebwise Than as Pbovided in 
contkact. 

By a written contract plaintiff purchased from défendant ail the de- 
fendant's eut of hemlock lumber at its mill for the following season at 
priées specifled ; the lumber to be piled In a certain manner and delivered 
on board cars at the station. Plaintiff made an advance payaient, as 
provided for in the contract if It should be required by défendant. After 
only a small part had been delivered, défendant became flnancially em- 
barrassed, and by agreement, as there was évidence tendlng to show, 
plaintiff accepted delivery of a quantity of the lumber then piléd in the 
mlllyard to be subsequently measured and graded. The lumber so piled 
slightly exceeded in value the amount of plaintiffs advances, but by the 
contract it was entitled to a crédit of 60 days after delivery. Hcld. that 
It was compétent for the parties to so modify the contract as to delivery, 
and that under such agreement the title and right of possession to the 
lumber so piled vested at once in plaintifC. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 529-5il ; Dec. Dig. 
I 201.*] 

•For other cases see same topic & § nvmber in Dec..& Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. BANKBTJPTOT (§ 142») — PhOPEETT VESTINO in TBTJSTEB — PEETERENTIAli 

Tbansfers. 

Property dellvered by a bankrupt In good falth wlthln four montha 
prior to the bankruptcy on a previous contract of sale does not vest In 
the trustée, even though the transfer may be voldable as a préférence 
under Bankr. Act July 1, 1898, c. 541, § 60b, 80 Stat. 562 (U. S. Cornp. St 
1901, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 142.'''] 

S. BANKBUPTOT (§ 208*)— PEBFERENCES.— RiGHTS OF TRUSTEE. 

A trustée In bankruptcy cannot asslgn to another bis right to avold a 
preferentlal transfer of property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 372-379; Dec. 
Dlg. § 268.*] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Action by Mercer & Ferdon Lumber Company against the Belding- 
Hall Manufacturing Company and others. Judgment for plaintiff, 
and défendants bring error, Affirmed. 

Thls Is a wrlt of error from a Judgment In an action of replevln for the re- 
covery of some 800,000 feet of hemlock lumber piled In the yards of the Beld- 
Ing-Hall Company at Ely, Mlch. The plaintiff In the action was the Mercer 
& Ferdon Lumber Company, and the défendants were the Belding-Hall Manu- 
facturing Company. The action was begun in a state court on September 4, 
1907, and upon the same day the lumber was seized under a writ of replevln, 
and, after appraisement, dellvered Into the possession of the plalntiffs below, 
the défendants in error hère. 

Thls suit was removed by the défendants thereln, upon dlversity of cltlzen- 
shlp, into the court below. On September 5, 1907, certain creditors of the 
Beldlng-Hall Company instltuted Involuntary proceedings in bankruptcy 
agalust that company, whieh resulted In an adjudication and the appointment 
of a trustée. Under the direction of the bankrupt court, the entire assets of 
the bankrupt, of every character, were sold en masse to a corporation styled 
the Assets Ileallzation Company, and the trustée was dlrected to make con- 
veyance to any person deslgnated by that company. In pursuance of thls au- 
thority, the trustée conveyed to John W. McKinnon, on January 16, 1908, 
every tnterest whtch the bankrupt had on September 5, 1907, and every rlght 
or Interest that the trustée had to ail such lumber as had been taken under the- 
wrlt mentioned, and every right and Interest which he had under the replevln 
bond which had been executed. Thereupon the sald purehaser, John W. 
McKinnon, Intervened in thls suit, and was allowed to become a party and to 
défend under hls claim of tltle by virtue of thls sale by the trustée of tho 
bankrupt. 

There was a Jury and verdict for the plaintiff below and judgment accord- 
ingly. From that judgment thls wrlt bas been sued out. 

G. E. Nichols, for plaintiffs in error. 
P. H. Travis, for défendant in error. 

Before XURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge (affer stating the facts as above). The 
plaintifïs' claim of title to the lumber taken under the writ of replevin 
had its origin in a contract in thèse words : 

"Belding, Michigan, January 8, 1907. 

"Mercer & Ferdon Lumber Company, Grand Raplds, Mlch. — Gentlemen: 
Beferring to our récent correspondence in regard to lumber, we will sell yo» 

'For otlisr caa«a «es same topic & { numbbb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexe» 
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our 1907 eut of hemlock lumber at Ely, Mieh., upon the following basis: (Thea 
follow priées for différent grades and lengths.) 

"We guarantee to give you as good a grade as we hâve formerly made, stock 
ail to be shipped by August 1, 1908, terme slxty days net or two per cent, casb 
ten days from date of shipment f. o. b. Bogardus, Mich. 

"In case we désire, we may require an advance of from '$6,000 to $8,000 
about the flrst of August, 1907, but to be optioual wlth you whether or not 
you glve us a note or cash, but we to pay the Interest or discount on the ad- 
vance and you can hâve the beneflt of the 2 per cent, cash discount ten days 
from the date of shipment. 

"In pillng thls stock, the merchantable pièce stock we wUl pile each length 
and width separate and the No. 3 boards we plie widths separate. In the mer- 
chantable boards, widths to be piled separate and in the No. 2 pièce stock 
widths are to be plled separate, No. 4 boards lengths and widths together. 
"Yours truly, Beldlng-Hall Manufacturlng Company. 

"Die. by B. P. Hall. 

"Accepted. Mercer & Ferdon Lumber Company." 

The vendor exercised the privilège of requiring advance payment, 
as provided, and on July 23, 1907, they received on account of this sale 
$3,000, and on July 29th a further payment of $5,000. During July 
they shipped 115,000 feet of the eut lumber, and continued to eut and 
saw until they had eut some 800,000 feet additional. This somewhat 
exceeded in value the payments received. Late in August the Belding- 
Ha Company became financially embarrassed, and sent out a circular 
letter in thèse words : 

"Belding, Mlch., August 28, 1907. 

"To the Credi tors of the Beldlng-Hall Mfg. Co.: Owlng to the présent con- 
dition of the money market and our llabillty to seeure Immediately suffieient 
ready money to meet our maturing obligations, It has been thought best, after 
consultation wlth the principal credltors, to suspend payment temporarily, 
at least until a thorough investigation of the company's afCairs can be made. 
Auditors are now at work preparing a statement of the condition of the Com- 
pany which wlU be sent to you as soon as prepared. In the meantime no préf- 
érence will be given to any créditer of the Company and no new liabilities In- 
curred, except for labor necessary In flnishlng up goods now in proeess of 
construction. The principal credltors comprlsing over seventy-five per cent. 
of the Indebtedness are favorable to this plan. The company Is solvent and 
can liquldate Its indebtedness in fuU If given a reasonable time. 

"Mr. H. H. Hitchcock, vice président of the First National Bank of Chicago ; 
Mr. D. A. Moulton, vice président of the Corn Exchange National Bank of 
Ohieago; and Mr. A. G. Becker of t\ie banking flrm of A. G. Becker & Com- 
pany of Chicago — bave consented to act as a credltors' eommittee and will 
communlcate.wlth you In due season. 

"Klndly favor us wlth your vlews and suggestions. 

"Yours truly, Beldlng-Hall Manufacturlng Co., 

"By B. F. Hall, Vice Président" 

A copy of this was received by the défendants in error, They there- 
upon took steps to save themselves by taking advice of counsel. On 
the morning of August 30th, Mr. McAllister, attorney at law, acting 
for .the défendants in error, saw Mr. Hall, vice président and principal 
manager for the Belding-Hall Company, at Belding, where their prin- 
cipal office was located. As a resuit of the conversation which then oc- 
curred Mr. McAllister, together with Mr. Ferdon, of the vendee com- 
pany, and a Mr. Attwood, a lumber buyer for that company, went to 
Ely, where the sawmill and lumber yard of the Belding-Hall Company 
was situated. The évidence in respect of what was said and donc upon 
175 F.— 22 
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the occasion ofthe meeting of Mr. McAUister and Mr. Hall, and after- 
wards at the lumber yard of the Belding-Hall Company, at Ely, Mich., 
is the évidence relied upon to show a change in the contract, whereby 
the purchaser waived delivery "free on board the cars at Bogardus, 
Mich.," and ag»reed to accept dehvery in the yard at Ely, and the con- 
sent of the seller to such immédiate delivery and passage of title on 
August 31, 1907. We \Yill hâve more to say about this later. 

The undisputed facts to which this évidence had application were 
thèse : 

First, that the contract was for the sale of "ail of our eut 1907 of 
hemlock lumber at Ely, Mich.," at the priées mentioned. 

Second, it was a sale upon crédit of 60 days, with a discount of 3 
per cent, for cash, with privilège of vendor to require an advance of 
$8,000, which was in fact made. 

Third, the lumber as eut was piled separate from other kinds and 
each length and width separate, as per the contract. 

It must be conceded that although the sale included the entire eut 
of this particular sort of lumber for the season of 1907, and although 
there had been a payment made on account of the contract of a sum 
largely in excess of the lumber which had been shipped and nearly 
equal to the price of the entire eut up to August 31, 1907, the title to 
the lumber eut to fill this order had not passed prior to August 31st, 
because the contract provided for delivery free on board cars at Bo- 
gardus, the railway station nearest the mill. If before that had been 
donc bankruptcy had ensued, the title would hâve passed to the bank- 
rupt's trustée, and the buyers remitted to their rights as creditors by 
reason of this advance payment. So if the lumber had been seized 
under exécution, the exécution creditor would hâve at law the better 
claim. So, also, if the lumber had been destroyed by fire or flood, the 
loss would hâve fallen upon the vendor. 

It follows therefore that, unless there was a change in the contract 
on August 31st by reason of the occurrences of that day, the plaintifï. 
in the writ of replevin should hâve failed in his suit, because unable to 
show title and right of possession. 

The construction of the contract and the détermination of the matter 
of when title passed were questions' of gênerai law. And so was the 
question as to whether the parties had changed the contçact, so as to 
pass the title at the yard, without delivery on the cars or preliminary 
inspection or measurement. The contract made no provision in respect 
to inspection to détermine grade, nor as to measurement. If the par- 
ties elected to deliver without inspection or measurement, the title 
would pass if so accepted. The one essential thing was that the hem- 
lock lumber then eut and piled should be then and there appropriated 
to this contract. In the absence of conditions to the contrary, the title 
would pass upon such appropriation subject to grading and measure- 
ment later as a preliminary to settlement of the price according to the 
written agreement. McElwee v. Metropolitan Lumber Co., 69 Fed. 
303, 305, 16 C. C. A. 333, 335. 

To repeat, the one thing in the way of the passage of the title to the 
lumber in question, before August 31st, was the obligation of the 
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Belding-Hall Company to deliver the lumber free on board'the cars 
at Bogardus. This was a clause for the benefit of the buyer alonie.- 

In McElwee v. Metropolitan Lumber Company, cited above, this 
court said ; 

"Nelther did the provision that the vendor should deliver at Chicago pre- 
vent the title from passing .before such delivery. Undoubtedly, the gênerai 
rule is that, if the seller obligates himself as a part of his contract to deliver 
the property to the buyer at some speclfied place, title wlU not pass until such 
delivery. The Venus, 8 Cranch, 275 [3 L. Ed. 553] ; Sneathen v. Grubbs, 88 Pa. 
147; Benj. Sales, §§ 325, 377; Corn. v. Greenfield, 121 Mass. 40. 'SUght évi- 
dence,' says Mr. Benjamin, 'is, however, accepted as sufflcient to show that 
title passes immediately on the sale, though the seller Is to make a delivery; 
The question, at last, is one of intent, to be ascertained by a considération of 
ail the cireumstances.' Benj. Sales, § 329." 

In the case at hand, the lumber, which was the subject of this sale, 
was completely identified. The priée had nearly ail been paid. To 
the extent that it had not been paid, the sale was upon an agreed crédit 
of 60 days. An imphed lien of the vendor would not prevent passage 
of title, for such an implled lien only gives the vendor the right to 
retain possession until the price is paid. See the case cited above. But 
that right might be waived if there was consent to deliver upon a 
crédit. Selling upon a crédit implies that the buyer is to take posses- 
sion, and that the seller is to rely upon the buyer's promise to pay. 

The question as to whether the title passed upon August 31st de- 
pended upon whether there was évidence from which the jury might 
reasonably find that on that day the vendor agreed that the buyer 
might take possession in the yard and then and there accept delivery. 

Upon this question there was coniîicting évidence. 

But there was évidence from which the jury might and did infer 
that there was then an agreement that the lumber was to be accepted 
in the yard. That what was said by Mr. Hall, the vice président of 
the Belding-Hall Company, to Mr. McAllister on August 30th, and 
by Mr. Duncan on August 31st, induced the tagging of each pile and 
the immédiate counting of the number, lengths, and sizes of the pièces 
in each pile and the commencement of delivery on cars, is plain. The 
authority of Mr. Duncan, in view of what was said by Mr. Hall the 
day before and the powers which he assumed or appeared to exercise 
as the gênerai manager at the mill and yard, was évidence, in connec- 
tion with that of Mr. Hall, as to the limitations upon his authority to 
make or consent to a delivery without a spécial order from the général 
office at Belding, to go to the jury upon the question of the efïect of his 
assent to immédiate delivery to and acceptance by the buyers. The 
charge upon this subject was sufficiently plain, viewed as a whole, and 
the judgment, unless affected by another question, must be affirmed. 

The other défense was this: It was and is claimed that a delivery 
of this lumber under the contract above referred to was a préférence 
under section 60 of the bankrupt law, and that the court erred in not 
submitting this question,' under proper instructions, to the jury. The 
court denied a number of requests based upon this contention. 

A conveyance of property by a bankrupt within four months be- 
fore bankruptcy, which would be fraudulent at the common law, is a 
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void conveyance under the sixty-seventh section, of the bankrupt law, 
and the title would vest in the bankrupt's trustée. But it is otherwise 
as to a conveyance which is a mère préférence under section 60 of the 
same act, and would be merely voidable at the suit of the trustée. This 
is not a suit by the trustée, but by an assignée of the trustée. If the 
delivery was a préférence, the trustée only could maintain a suit to 
avoid it. He may not transfer to another this right of avoidance. 
Bryan v. Madden, 15 Am. Bankr. Rep. 388, 109 App. Div. 876, 96 N. 
Y. Supp. 465, has been cited to the contrary. We cannot agrée to the 
conclusion of the Suprême Court of New York. See section 60 of 
the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3445]), and the comment upon it by Mr. Loveland in the 
third édition of his work upon Bankruptcy (page 473), and seventh 
édition of Collier upon Bankruptcy (page 673 et seq.). 
Judgment affirmed. 



LEONARD MARTIN CONST. CO. v. HIGHBARGER. 

(Circuit Ctourt of Àppeals, Sixth Circuit Novembèr 2, 1909.) 

No. 1,944. 

1. TbIAL (§ 420*)— OVEERULINS OF MOTION FOB EttEECTED VERDICT— WAIVEB OF 

Exceptions. 

An exception to the overrullng of a motion for a dlrected verdict at tlie 
close of plaintiff's évidence is walved by défendant by the introduction of 
évidence in liis own behalf. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 983; Dec. DIg. S 
420.*] 

2. Masteb and Servant (§ 270*)— Action for Injurt to Servant— Evidence. 

' In an action by an employé against a foreign corporation to recover 
for Personal Injnry caused by the caving in of the slde of a trench made 
in fllled material, testimony was compétent to show a conversation be- 
tween defendnnt's superintendent, in charge of the entire work, and a 
foreman under him, prior to the accident, in which the superintendent's 
attention was called to the unsafe condition of the trench and the necd of 
bracing the walls, as showlng notice to défendant, and tending to show 
Its négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 923; 
Dec. Dig. §270.*] 

S. Mabteb And Servant (| 288*)— Masteb's Ijabilitt foe Injuet to Servant 

— ASSUMPTION OF RlSK. 

PlalntifC was employed as a carpenter by défendant, engaged as con- 
traetor in building a roundhouse, and while working in a trench, called a 
"drop pit," the side wall caved in, causing his Injury. The trench was 
not in natural ground, but in fllled material, and the walls were unpro- 
tected. PlalntifC had nothing to do with making it and no expérience as 
to such trenches. There was évidence tending to show a différence of 
opinion between defendant's superintendent and one of the foremen as 
to the need of bracing the walls. Held, that plaintlff had the right to as- 
sume that défendant had performed it« duty by exercising ordinary care 
to make the place where he was required to work reasonably safe, and, 
in the absence of évidence that he had actual knowledge, was not chargea- 

•For other cases see same toplc à \ nuubbb in Dec. & Am. pigs. 1907 to date, & Rep'r ladaxea 
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ble as matter of law wlth assumptlon of the rlsk, due to the character of 
the materlal in whlch the trench was dug. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dlg. §§ 1068- 
1088 ; Dec. Dig. § 288.» 

Assumptlon o£ risks incident to employment, see note to Chesapeake & 
O. R. Ck). V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

Action by Aaron K. Highbarger against the Léonard Martin Con- 
struction Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

This was a suit at law for personal injuries suffered by plaintiff below from 
the falllng of a portion of the side of a trench, in which he was doing certain 
carpenter work during the construction of a roundhouse in Newark, Ohio. 
The suit was brought in the common pleas court of Licklng county, Ohio, and 
was subsequently removed to the Circuit Court of the United States for the 
Southern District of Ohio, Eastern Division, on pétition of the Léonard Mar- 
tin Construction Company, a corporation of the state of Illinois. The case 
was tried in the Circuit Court, wlth a .iury, upon pleadings in the ordlnary 
form, and a verdict In the sum of $10,000 was rendered In favor of plaintiff 
below. On motion for new trial, the verdict was reduced to $7,000, and a 
remittitur was entered accordingly. The case Is pendlng hère on proceedlngs 
in error. 

Daugherty & Todd, for plaintiff in error. 
Jones & Jones, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The charge of the court to the jury is not included in the record; nor 
is any spécial instruction that may hâve been requested by either 
side and given or refused. The only assignments of error that need 
be noticed relate to the évidence. One arises upon an exception to the 
admission of testimony as to a certain conversation said to hâve oc- 
curred between the superintendent and one of the foremen of plain- 
tiff in error; and the other two are based upon the court's refusais 
to direct a verdict, in the first place at the close of the testimony of 
plaintiff in error, and in the next place at the close of ail the évidence 
offered at the trial. 

At the time of the accident plaintiff in error was engaged as the 
principal contractor for the removal of an old roundhouse and the 
construction of a new one for the Baltimore & Ohio Railroad Com- 
pany. The trench mentioned in the statement comprised what was 
called a drop pit and a jack pit. The drop pit was 7% feet wide, 5 
feet deep, with perpendicular sides, and 75 feet long. The jack pit 
was placed along the central portion of the drop pit, and was 3 feet 
wide and 51/2 feet in depth below the bottom of the drop pit. A cé- 
ment wall, of 8 inches in thickness and 3% feet in height, had been 
placed on each side of the jack pit, when défendant in error, High- 
barger, a carpenter, was directed by his foreman to enter the trench 
and engage in the construction of a wooden frame for temporarily 

*For otber cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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holding àti'd forming other cernent work. Whileleaning forward in 
dqing his, yvork, with his feet uponOfle 6f thèse Walls iri thè jack'pit, 
a portion of the north side of the drop pit behirid him gave \vay_^and 
caused his injury. No bracing had been plaçed in the drop pit to 
support the sides. Highbarger had done similar work in the jack pit 
at différent times withina few days of his injury, which occurred No- 
vèmbér 30, 1906. The excavation had been made about six wèeks 
before. . , . . , 

Highbâtger had no part in the excavation of either of the trenches 
descrîbed, but was engaged and worked solely as a carpenter. He was 
in the employ of the construction company. The company's gênerai 
superintendent of the entire work was a man named Park, who was 
constantly on the work and in control ; and a foreman of the com- 
pany's carpenters was -in immédiate charge of Highbarger and cer- 
tain other carpenters working with him. It was alleged in the pé- 
tition and answer, and proved at the trial, that the excavation was 
made in fiUed material, not in natural ground. This fact, coupled 
with the claim of each party that the other understood the character 
of the matërials composing the fill, was made the basis.of the charge 
by each that the other was in fault. 

The company waived its exception to the déniai of the motion to 
direct a verdict in its favor at the close of plaintiff's testimony; for, 
instead of standing on its exception, it introduced testimony in its own 
behalf. Détroit Crude OU Co. v. Grable, 94 Fed. 73, 75, 36 C. C. A. 
94; Union Pac. Ry. Co. v. Daniels, 153 U. S. 684, 687, 14 Sup. Ct. 
756, 38 L. Ed. 597; Spalding v. Castro, 153 U. S. 38, 43, 14 Sup. Ct. 
768, 38 L. Ed. 626 ; Runkle v. Burnham, 153 U. S. 316, 232, 14 Sup. 
Ct. 837, 3& L. Ed. 694; Sigafus v. Porter, 179 U. S. 116, 121, 21 Sup. 
Ct. 34, 45 L. Ed. 113; Traction Co. v. Durack, 78 Ohio St. 243, 85 
N. E. 38. 

During ithe progress of the trial exception was taken by the con- 
struction company to the admission of testimony of one Oliver Law- 
head (foreman of certain of the company's carpenters, but not in- 
cluding Highbarger and those working with him under another fore- 
man) to the effect that, two or three weeks prior to the accident, Law- 
head told Superintendent Park that the bank of the trench looked to 
him "like it was dangerous and should be propped up" ; to which Park 

answered, "Oh h-. 1, it will not fàll in." This testimony, subject 

to like exception of the construction company, was corroborated by 
one Smart, a fellow wOrkman of Highbarger. It is true, as claimed by 
counsel, that the bank mentioned in the conversation was not in spé- 
cifie terms located by either Lawhead or Smart, and Park testified 
that the conversation did not take place ; but it is reasonably certain, 
from ail the questions and answers upon the subject, that the bank in 
question was the one that counsel and the witnesses had in mind. 

The testimony was compétent. The conversation took place, if at 
ail, between two représentatives of the construction company, one a 
foreman of carpenters, and the other the superintendent, and it 
amounted at least to notice. The Construction company is an Illinois 
corporation, and, so far as appears in the record, Superintendent Park 
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was its principal and controlling représentative in Ohio. This fact is 
mentioned only to accentuate the plenary character of the agency. If 
any one on behalf of the corporation was authorized to receive or ac- 
knowledge notice of the dangerous condition of the bank and of the 
necessity for bracing, or was authorized to control the mode of con- 
ducting the work, or to commit the company for failure to provide the 
employés with a place of reasonable safety in which to perform their 
work, it was this superintendent, not to speak of Lawhead, the fore- 
man. 

In Bartolomeo v. McKnight, 178 Mass. M2, 247, 59 N. E. 804, 805, 
an action for personal injuries caused by the caving in of the side of 
a trench, the court passed upon the competency of a conversation sim- 
ilar to the one in question. It said : 

"The fact that the foreman's attention was called to the danger of the trench 
and the need of bracing seem to us to hâve been clearly compétent on the ques- 
tion of négligence on his part." 

To the same efïect, respecting another kindred conversation, is the 
décision in Brady v. Norcross, 174 Mass. 442, 54 N. E. 874. 

In Parker v. Boston & Hingham Steamboat Ce, 109 Mass. 449, 451, 
when passing upon the question of négligence touching the condition 
of a gangway plank used by passengers in boarding the boat, the court 
said : 

"Testimony that the attention of the agents or servants of the défendants 
was called to the insecure condition of the plank was compétent to show such 
négligence." 

See, also, New York Electric Equipment Co. v. Blair, 79 Fed. 896, 
897, 25 C. C. A. 216; Harder & Hafer Coal Min. Co. v. Schmidt, 
104 Fed. 282, 285, 43 C. C. A. 532 ; Hoyt v. Jeffers, 30 Mich. 181, 189. 

It remains to consider the exception to the refusai to direct a ver- 
dict at the close of ail the évidence. The point of the complaint is 
that Highbarger possessed such knowledge of the fiU and of the ma- 
terials composing it as to enable him to observe and appreciate the 
danger and so to charge him with the risk of entering upon the work 
he was doing when he met with his injury. The comparison thus sug- 
gested between the duty of an employer and that of an employé to 
détermine the liability of filled material to fall when exposed to 
excavation, is important. Highbarger, as before stated, took no part 
in making the excavation, and had no expérience in that respect. He 
did not hear the Lawhead-Park conversation, and he testified, in sub- 
stance, that he did not know of the tendency of such material to fall 
under conditions like those in question. 

Can it be true that ail fills, or ail fills like this one, are so obviously 
calculated to slide into excavations made in them, as to suggest danger 
to men of Highbarger's class and expérience? Was the court, as mat- 
ter of law, upon admission that the excavation had been made in a fili 
of the charçicter shown, warranted in charging Highbarger with un- 
derstanding and appreciating the tendency or danger of the sides of 
excavations made in such material as this to break and fall? If the 
conversatibn between Lawhead and Park actually occurred, it is plain 
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that at least two of the construction company's controUing agents were 
not in agreement upon thèse questions. 

But a more satisfactory solution may be found, we think, in the set- 
tled rule that it is the primary duty of employers to provide reason- 
ably safe places for the performance of the duties imposed on their 
employés. As before pointed out, the instructions given to the jury 
are not included in the record. This fact and the verdict justify the 
inference of négligence in the construction company respecting this 
primary duty. Furthermore, it must be presumed that the court in 
fact instructed, and rightly instructed, the jury concerning the as- 
sumption of risk involved in Highbarger's employment. 

Now, when it is urged that Highbarger, in obeying the instructions 
of his foreman to enter the trench for the purpose of doing carpenter 
work, appreciated the danger and assumed the risk, and so, as matter 
of law, relieved his employer from the performance of its own primary 
duty, the claim ought to be supported by convincing authority. We 
think the claim is inconsistent with the principles announced in many 
décisions. 

In Norman v. Wabash R. Co., 63 Fed. 737, 738, 10 C. C. A. 617, 
618, this court was required to pass upon the law "governing the re- 
ciprocal duties of employer and employé with référence to the safe 
condition of the place where the employé is to work." A motion to 
direct a verdict for défendant was made and granted in the court 
below, and the judgment was reversed for that reason. Judge Taft, 
speaking for the court, said: 

"It Is the duty of the employer to exercise ordlnary care to provide and 
malntain a reasonably safe place in whlch the employé is to perform his serv- 
ices, so that the employé shall not be exposed to unnecessary and unreason- 
able risliS. The employé has the right to présume, when directed to work in 
a particular place, that reasonable care has been exercise^ by his employer 
to see that the place Is free from danger, and, in reliance upon such presump- 
tion, may discharge his duties In such place, unless there are obvions dangers 
wbich would lead a reasonably prudent employé either to refuse to worlc in 
the place, or to make complaint of the same to his master. If, however, the 
danger is not aetually known to the employé, or would not become known to 
an employé of reasonable prudence performing the duties imposed on him, he 
cannot be chargea with contributory négligence In the happening of an injury 
to him by reason of the condition of the place in which he works." 

In the course of the opinion, approval was given to the décision in 
Railway Co. v. Jarvi, 53 Fed. 65, 69, 3 C. C. A. 433, 437, and a por- 
tion of the quotation from that case,, respecting the duties of master 
and servant, there set out, is as follows: 

"Eaeh is required to exercise that degree of care in the performance of his 
duty which a reasonably prudent person would use under llke circumstances ; 
but the circumstances In which the master is placed are generally so widely 
différent from those surrounding the servant, and the primary duty of using 
care to furnish a reasonably safe place for others is so much higher than the 
duty of the servant to use reasonable care to protect hlmself In a case where 
the primary duty of providlng a safe place * • * rests on the master, that 
a reasonably prudent person would ordlnarily use a higher degree of care to 
keep the place of work reasonably safe, if placed in the position of the master 
wûo f urnished it than if placed in that of the servant who occupiès it." 
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See Narramore v. Railway Co., 96 Fed. 298,' and especially the lan-- 
guage employed by Judge Taft (page 304) in pointing out the distinc- 
tion between assumption of risk and contributory négligence. 

In National Steel Co. v. Hore, 155 Fed. 62, 65, 83 C. C. A. 578, 
581, this court had occasion to pass upon the question of assumption 
of risk by a plumber's helper in relation to the water block of a 
furnace, which required repairs, and conséquent removal and re- 
placing. The point arose both upon the overruling of a demurrer to 
the pétition and the refusai of a peremptory instruction. In speaking 
of the respective dutiès of the employer, plaintiff in error, and of the 
employé, défendant in error, Judge Lurton said : 

"It was the duty of plaintiff In error to guard against such accidents as 
could be foreseen as liable to occur by the exercise of reasonable care, and the 
défendant In error had a right to assume that the master had not unreason- 
ably and negllgently subjected him to danger that this bloclt would blow ont. 
To assume as matter of law that a common laborer, sueh as Hore was, shonld 
hâve linown that there was this danger from the facts known to him, is going 
too far. To détermine the effect of the conditions linown to him In produclng 
hazard, not ordlnarlly incident to his service in alding In the disconnection 
of the water pipes supplying the bloclî to be removed, would require a sklll 
and judgment which ought not to be attributed as matter of law to one who 
Is described In the pétition aa a plumber's helper and whose expérience about 
«uch work does not appear. * * * There Is a distinction between knowl- 
edge of defects, or knowledge of alleged négligent acts, and knowledge of the 
rlsks resultlng from such defects or acts." 

In Harder & Hafer Coal Min. Co. v. Schmidt (before cited) 104 
Fed. 282, 285, 43 C. C. A. 532, 535, where it appeared that apprécia- 
tion of danger on the part of one employé was communicated to a 
mining boss, who assured him that his fears were unfounded, and 
another employé without knowledge of the danger was injured, it 
was hcld: 

"Whatever may be the exemption of the employer from llability for Injuries 
«aused by a danger that Is obvions to the Injured, such exemption will not be 
accorded where the nature of the menace Is so uncertaln as to cause discussion 
between the employés and the employer, wlth the resuit that the employer dis- 
suades the employé of his appréhension, and especially so where the partlc- 
ular employé Injured Is without any knowledge of Its existence." 

See, also, James B. Clow & Sonsv. Boltz, 92 Fed. 572, 574, 34 C. 
C. A. 550; Choctaw, O. & G. R. Co. v. McDàde, 112 Fed. 888, 892, 
50 C. C. A. 591, affirmed in 191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. 
96 ; Valley R. Co. v. Keegan, 87 Fed. 849, 31 C. C. A. 255 ; Mason 
& O. R. Co. V. Yockey, 103 Fed. 265, 268, 43 C. C. A. 228 ; Bartolomeo 
V. McKnight, 178 Mass. 242, 246, 59 N. E. 804, before cited ; Kranz 
V. L. I. R. Co., 123 N. Y. 1, 5, 25 N. E. 206, 20 Am. St. Rep. 716 ; 
Wellston Coal Co. v. Smith, 65 Ohio St. 70, 61 N. E. 143, 55 L. R. 
A. 99, 87 Am. St. Rep. 547; Davis v. Turner, 69 Ohio St. 101, 68 
N. E. 819. But it is not necessary to cite further décisions. 

The class of décisions relied on so confidently by learned counsel for 
the Company deny liability of the master, either where dangerous con- 
ditions and the périls ordinarily attending them are in truth known 
and appreciated alike by employer and employé, or where such condi- 
tions are manifestly as readily observable by the one as the other. But 
' tr a c. A. <«, tt u o. A. «. 
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we are not satisfied that the facts upon which those décisions are based 
are analogous to the facts appearing' in the présent record. 

As regards the claim that the décision of this court in Morgan 
Cbnst. Ce. V. Frank, 158 Fed. 964, 86 C. C. A. 168, is controlling 
hère, it is enough to say that the court found that the place became 
dangerous only through the prosecution of the work carried on by 
the fellow servants of intestate, and that the master had not knowledge 
of the conditions for a sufïicient length of time to enable him either 
to cause the iron plates which occasioned the injury to be removed, 
or the mode of piling them to be changed. Plai'nly thèse facts differ 
materially from those shown in the présent case. 

The judgment must be affirmed, and it is so ordered. 



STANDAJRD PAINT CO. v. BIRD et al. 
(Circuit Court, g. D. New York. Janaary 24, 1910.) 

1. Patents (§ 280*)— iNrBiNGEMENT— Use of Equivalents. 

To Infringe a patent for a process of manufacture and Its product, the 
alleged Infringer must use the Ingrédients ciaimed to be those used in the 
process, or used to form the product, or a well-known équivalent there- 
for. It is not sufHcient that tests or experiments hâve shown that some 
substance not cjaimed, and at the time the patent was applied for and 
granteid not known, to be an équivalent, had proved just as good or just 
as efficient in the combination as a substitute for the ingrédient clalmed, 
and 18 ubed In Its stead. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 367 ; Dec. Dig. § 
280.*] 

2. PATENE (§§ 246, 247*)— Ini'eingement— Patent fob Combination. 

There may be an infrlugement of a combination patent by adding an 
élément or an ingrédient to obtain: the -same resuit, or substantially the 
same, but not by leaving out an ingrédient or an élément of the combina- , 
tion, and not substltuting an équivalent. 

[Bd. Note.— For other cases, see Patents, Cent Dig. §§ 387, 388; Dec. 
Dig. §§246, 247.»] ;/ 

8. Patents (§ 328*)— Validitt and Infhingement— Colobed Roofino. 

The Bugen and Abraham patents. No. 775,635 and No. 775,636, the 
latter being for an Improvement on the former, and both for a process of 
making â flexible rooflr^g or floorlng ahd the resulting product, hâve for 
thelr object the production of a flexible weather-proof roofing in çolors 
other than black, which Is attained, as described and clàimed thérein, by 
pressing, bot, upon aqd into a f oundation of paper, felt, etc., a colored 
facing consisting of a pignjent and a mixture of a resinous body and a 
f atty body. Bel^, that such patents are not void for anticipation, nor in- 
deflniteness or uncertainty of description, and in view of the superiority 
of the product as respects durable colors other than black, or very dark, 
over anything in the prior art, diselose patentable invention. Such pat- 
ents also helâ infringed by a rooflng in which the facing, applied in the 
same manner, consists of a pigment mixed with stearin pitch, which is, In 
itself, both a resinous and à fatty body. 

4. Patents (§ ],18*)— Vaudity— SufpiciencV of DbsceiptioN. 

It is enough that a patent so fuliy deScrlbes a process or a prddnct that 
■ one reasonably skilled in the art may practicé the process or manufacture 

•For other cases see same toplc & % kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r In(Je^:c3 
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; the profluct, and that otljers may know with reasonaWe certçil'.ity whether 
or not they are infringing It. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 170% ; Dec. Dlg. 
§118.*] 

5. WosDS AND Phbases— "Steaeic Acid." 

"Stearic acid," sometimes called stearin, Is tbe solid constltneiit ot 
fatty substances, as of tallow and olive oil, converted into a cryst-.iUine 
mass by saponification witli alkaline matter, and abstraction of the alkali 
by an acid. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
6655, 6656.] 

In Equity. Suit by the Standard Paint Company against William B. 
Bird, Charles T. Carruth, and Reginald W. Bird, partners as J. A. & 
W. Bird & Co. On final hearing. Decree for complainant. 

Suit to restrain alleged infringement of the eight daims of United 
States letters patent No. 775,635, dated November 22, 1904, to Louis 
C. Rugen and Herbert Abraham, assignors to the Standard Paint Com- 
pany, for flexible roofing or flooring, and also to restrain alleged in- 
fringement of daims 4, 9, and 11 of United States letters patent No. 
775,636, dated November 22, 1904, to said Rugen and Abraham, as- 
signors to said Standard Paint Company, for weather-proof covering. 

Kenyon & Kenyon (Alan D, Kenyon, of counsel), for complainant. 
Samuel T. Carter (Marcus B. May and William Quinby, of counsel), 
for défendants. 

RAY, District Judge. Both patents in suit relate to flexible weather- 
proof prepared roofings, while they may relate to flexible weather- 
proof prepared floorings, if desired. 

The complainant's roofing, made under the JDatents in suit, is gençr- 
ally known as "Colored Ruberoid." Its main use is in placé of shinglës, 
slate, tin, etc., on roofs. The leading objects of thèse patents were to 
produce flexible weather-proof roofings in colors other than black. 
The flexible water-proof and weather-proof roofings of the prior art 
were black, or of a brownish black, unless painted. The flexible roof- 
ings made according to the claims of thèse patents are not painted to 
givé them color, but the coloring matter is contained in and carried by 
the material forming what is known as the facing of the foundation. 
So carried in and forming a part of the facing of the roofing, the color 
is as durable and permanent as the facing itself, and does not crack 
or peel ofï or wear away, leaving the facing and foundation of black 
or brownish black, as does paint. 

The roofing of the défendants alleged to infringe is known as "Zo-' 
lium." I think the évidence establishes that the first successful colored 
roofing upon the market was this Colored Ruberoid, made in accord- 
ance with the claims of the patents in suit. They are popular, and hâve 
an extensive and increasing sale. They are pleasing and attractive in 
appearance to those who désire a colored roof and who use a roofing of 
this character. It is shown that thèse roofings are durable and service- 
able, and that the coloring is permanent. 

•For other cases see same topic & § number in Doc. & Aiu. Dlgs. 10O7 to date, & Rep'r Indexes 
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In a flexible water-proof and weather-proof roofing it is necessary 
to use for a foundation, at least, some suitable materiaî, such as heavy 
paper, feit, cloth, or burlap, which must be saturated with a water- 
proof compound containing hydrocarbon materiaî, or such foundation 
must be coated with such a compound. In the prior art the persistence 
and intensity of the black of the hydrocarbon or similar impregnating 
or coating materials was sure to drown the coloring materiaî, other 
than black, put into the mixture, and as a resuit he who would hâve a 
colored roof of this character must resort to painting the weather- 
proof foundation, or the facing in case a f acing was added to the 
foundation. There were other difïîculties to be overcome, such as the 
cracking, peeling, and disintegration of the colored surface, and it was 
necessary to avoid a sticky surface, which would cause the folds of 
the rolls to adhère to each other when the materiaî was on the market. 
The évidence shows that much time and money were expended in mak- 
ing tests and experiments to perfect the invention claimed. 

The first patent mentioned, No. 775,635, contains six process claims 
and two claims for the product as a new article of manufacture. Daim 
1 covers the herein described process of manufacturing a flexible ma- 
teriaî which consists (1) in impregnating a suitable fabric with a 
hydrocarbon mixture, and (2) then applying to the foundation thus 
formed, and (3) while the hydrocarbon mixture is soft and plastic, (4) 
a colored facing consisting (5) of a pigment and (6) a mixture of a 
resinous body, with (7) a f atty body ; (8) the said facing being applied 
in a heated, plastic condition, so as to cause said coating to interlock 
with the foundation. Claim 7 calls for, as a new article of manu- 
facture, (1) a flexible materiaî ; (2) said materiaî comprising three por- 
tions, viz., (a) a foundation containing a hydrocarbon; (b) a facing 
containing a, resinous body and a f atty body ; and (c) an intermediate 
portion formed by the interlocking of the foundation and the facing. 
Claim 8 calls for, as a new article of manufacture, (1) a flexible mate- 
riaî, having (2) a foundation with a hydrocarbon ingrédient, and (3) 
a facing containing a resinous body and a fatty body; and (4) said 
facing and foundation being so interlocked that the hydrocarbon of the 
foundation and the two ingrédients of the facing, viz., the resinous 
body and the fatty body, are ail three présent in (5) an intermediate 
portion. 

Tuming to the spécifications, we find the f ollowing : 

"In order to produce such a carrier or flux, we hâve made use of one or more 
of the class of bodles known chemlcally as 'resins,' and hâve coiubiued them 
■ with waxes, fats, or oUs." 

Immediately bef ore that the patent says : 

"The carrier for the pigment consists of a substance or mixture whleh shall 
be to a greater or less extent weather-proof or résistant to oxidation, and 
which shall be flexible and, moreover, transparent, translucent, or at leasti 
Ught-eolored, so that Its own color may be modlfled or entlrely obliterated by 
the addition of a pigment Of course, another requislte of thls carrier or flux, 
as it might be called, Is that It should not Injurlously aftect the foundation, 
ûor be itself injurlously affected thereby." 
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In another part of the spécifications the patent says : 

"We hâve referred to the ingrédients of the carrier or flux as being a 
'resln' or a mixture of reslns, on one hand, and 'fats, oils, waxes,' or a mixture 
of them, on the other hand." 

Each and every one of the claims of the patent uses the words 
"résinons body." It is claimed by the défendants that thèse claims are 
limited and restricted to what are known and recc^ptiized as chemical 
resins. In another part of the spécifications it is said : 

"The procédure in manufacturing the Improved fabric Is as follows: The 
foundation is prepared In any approved manner. The carrier or flux is then 
prepared by mlxlng and fusing together the oil, fat, or wax, or mixtures of 
oils, fats, and waxes, with resin or mixtures of resins." 

The hydrocarbon foundation is old. The facing of such a founda- 
tion, formed or composed of a carrier containing a resinous body and 
a fatty body, was also old, and the combination or interlocking of the 
foundation with such a facing by beat was old. The problem was to 
introduce into the facing, composed of the resinous body and the fatty 
body, a pigment, or coloring matter, other than black, which should be 
carried in, not on, and retained by, the facing, and be of sufficient 
strength of color to overcome and drown the black of the hydrocarbon 
foundation, instead of being drowned by it, either by the interaction of 
the two or otherwise. The spécifications say : 

"Our invention relates to coverings of a flexible nature, such as are used 
prineipally for rooflng and floorlng. It has been found that, while such cover- 
ings can be made to fulflU ail requirements of use, the production of orna- 
mental effects is very difBcult or practlcally impossible, slnce the IncorporatioH 
of varions pigments has so far proved just as unsatlsfactory as the application 
of palnts or v-arnlshes to the water-proof rooflng of the présent construction. 
In ail such cases the attempt has f alled, either because the foundation has been 
Injurlously affected by the vehicle of the pigment or other materlal, or be- 
cause the colored coating could not be maintained flexible or permanent. Our 
présent invention successfully overcomes thèse dlflaeulties, by comblnlng with 
the foundation a carrier or blnder and a pigment so constituted and applied 
that they not only are thoroughly unlted with the foundation, so as to prevent 
cracking and peeling oflf; but, further, ail Injurions Interaction between the 
constituents of the foundation and those of the pigment and Its carrier is 
avoided." 

Also, after describing what "we hâve made use of," the spécifica- 
tions say: 

"By the use of thèse two eomblned ingrédients — that Is, a resin, on one hand, 
and a wax, fat, or oil, on the other hand — we produce a carrier or flux which 
In a molten condition receives pigments of varlous charaeters remarkably well, 
which is résistant yet flexible, which, when applied to a foundation of the 
character hereinbefore described, wlU bave no injurions effect thereon, nor it- 
self deteriorate, and which, moreover, can be made to adhère permanently and 
strongly to the said foundation." 

The spécifications also, as quoted, speak of "a mixture of resins," 
on the one hand, and fats, oils, waxes, or mixtures of them, on the 
other hand, as the ingrédients of the carrier, and which, when com- 
bined or mixed with the pigment, form the "facing." This facing is 
made by "mixing and fusing together the oil, fat, or wax," or mixtures 
thereof, "with resins or mixtures of resins." This mass is heated to 
about a certain point, and "when thoroughly mixed and free from 
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lumps and strings the temperatuire is permitted to fall somewfiat, when, 
if the immédiate addition of the pigraent is desired, tHe pigment is 
stirred in, and the stifring continued until the mass thickens in order 
to prevent the pigment from settling. ' 

It is self-eyident that a "resin," as generally understood, is to be 
employed.or a "mixture of resins," or a body or substance partaking 
of the prpperties of resins., The fact that the inventors had used 
chemical resins in making the mixture does not Hniit tbe claims to 
"chemical resins." The term used in the claim is "a resinous body," 
and the words necessarily mean something containing resins, or par- 
taking of the properties of resins, as generally understood, there being 
nothing in the claims indicating that "chemical resins" are intended 
or necessary to the compound, or that resins not knowri as "chemical 
resins," or bodies partaking of the properties qî resins, are inadéquate 
or insufficient for the purpose desired or to be attained. Nor do the 
spécifications state or indicate that a chemical resin is essential to the 
process or the product. 

The défendants' Zolium, alleged to infringe, has the hydrocarbon 
foundation, and a facing compound of a pigment and stearin pitch 
mixed, the stearin pitch containing or carrying the pigment, and this 
facing and the foundation are combined, attached together when in 
a heated condition, so that they intermingle or interlock at the surfaces 
where they come together and form the intermediate portion, contain- 
ing a part of the hydrocarbon foundation and a part of the stearin 
pitch, which is said to be and claimed to be a fatty body and also a 
resinous body, mixed with the pigment. The contention is that "stearin 
pitch" is not only a "fatty body," but a "resinous body," within the 
meaning of the claims of the patent in suit, and that the défendants 
infringe by using it in the combination. The défendants claim that 
stearin pitch is not a resinous body ; that it contains no resin whatever. 

If stearin pitch, used by the défendants, is not a "resinous body"^ — 
that is, one "partaking of the properties of resin"— there can be no in- 
fringement of patent No. 775,635, as I do not think that at the time of 
the filing of the application for the patent, or at the time of its issue, 
it was a well-known équivalent for resin, or a mixture of resins. The 
patent speaks of chemical resins as having been used in the process 
and production of the product, but repeatedly describes the process as 
using, and the product as containing, a "resin" or "resins," and then 
claims a "resinous body" ; that is, one "like resin," or "pertaining to 
resin," or "partaking of the properties of resin." To infringe a patent 
of this description, the alleged infringer must use the ingrédients 
claimed to be those used in the process, or used to form the product, 
or a "well-known" équivalent therefor. It is not sufficient that tests 
or experiments hâve shown that some substance not claimed, and, at 
the time the patent was applied for and granted, not known, to be an 
équivalent, had proved just as good or just as efficient in the combina- 
tion as a substitute for the ingrédient claimed. Gill v. Wells, 22 Wall. 
1, 22 L,. Ed. 699 ; Seymour v. Osborne, 11 Wall. 555, 20 L. Ed. 33 ; 
Brown v. Stillwell, 67 Fed. 731, 6 C. C. A. 528; Rowell v. Lindsay, 
113 U. S. 97, 5 Sup. et. 507, 28 L. Ed. 906. 
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So there may be infringement by simply adding an élément or an 
ingrédient to obtain the same resuit, or substantially the same resuit, 
but not by leaving out an ingrédient or an élément of the combination, 
and not substituting an équivalent. The former may be an improve- 
ment, and the improvement may be patentable as such ; but the latter 
does not contain or embrace ail the éléments of the patented combina- 
tion. Brown v. Davis, 116 U. S. 237, 6 Sup. Ct. 379, 29 L. Ed. 659; 
Case V. Brown, 69 U. S. 320, 17 L. Ed. 817 ; Clerk v. Tannage, 84 
Fed. 643, 28 C. C. A. 501. 

Hère the patented combination embraces, as an essential élément 
thereof, "a résinons body," and also a wax, fat, or oil; and even if 
the stearin pitch contains the oil, or fat, or wax, and also an ingrédient, 
or ingrédients, which answer the same purpose as a resin or resinous 
body, its use does not inf ringe, unless it is shown that it is a "resinous 
body" or a well-known équivalent. I do not think that, to constitute 
a "resinous body," that body must necessarily hâve resin in its compo- 
sition, or contain resin. It is a resinous body if it bas the essential 
attributes of such a body; that is, if it "partakes of the properties of 
resin." It must partake of ail the essential properties of resin — not 
necessarily those of ail resins, but of resins generally, or of some resin. 
Ure's Dictionary says : 

"Resins possess the following gênerai properties: They are s.oluble In al-' 
cohol, insoluble in water, and melt by the applltsitlon of beat, but do not vola- 
tilize wlthout partial décomposition. They hâve rarely a crystalllne structure, 
but, like gums, they scldom affect any peculiar form. They are almost ail 
translucid, not often colorless, but generally bro\Tn, occasionally red or green. 
Any remarkable taste or smell, which they sometimes possess, may be ascrihed 
to some foreign matter, commonly an essential oil. Their spécifie gravity 
varies from 0.92 to 1.2. Their consistence is also very variable. The greater 
part are hard, with a vitreous fracture, and so brittle as to be readily pul- 
verized in the coal. Some of them are soft, a circumstance probably dépendent 
upon the présence of a heterogeneous substance. The hard r<>"ins do not con- 
duct electricity, and they become negatively electrical by rriction. When 
heated, they melt more or less easily Into a thick viscld liquid, and concrète, 
on cooling, into a smooth, shlning mass, of a vitreous fracture, which occa- 
slonally Aies off into pièces, llke Prince Rupert's drops; especially after belng 
quickly cooled, and scratched with a sharp point. They take fire by contact 
of an ignlted body, and burn with a bright flame, and the diffusion of much 
sooty smoke. When distiUed by .themselves in close vessels, they afford car- 
bonic aeld and carbureted gàses, empyreumatlc oil of a less disagreeable smell 
than that emitted by other such oUs, a Ilttle acidulous water, and a very littlé 
shlning charcoal. See Eosln Gas. 

"Resins are insoluble in water, but dissolve in considérable quantities in 
alcohol, both bot and cold. This solution reddens tincture of lltmus, but not 
sirup of violets, It Is deeomposed by water, and a milkiness ensues, out of 
which the particles of t'._e resin gradually agglomerate. In thls state it con- 
tains water, so as to be soft, and easily kneaded between the Angers ; but > it 
beco'nes hard and brittle again when freed by fusion from the water. The 
resins dissolve in ether and the volatile oils, and, with the aid of beat, com- 
bine with the unetuous oils. They may be combined by fusion with sulphur^ 
and with a little phosphorus. Chlorlne water bleaçhes several colored resins, 
if they be difïused in a milky state through water. The carburet of sulphur 
dissolves them." 

Resins, or a resinous body, should be soluble in alcohol, insoluble in 
water, and melt by the application of beat. They do not volatilize 
without partial décomposition. Some of them bave a crystalline form 
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or structure. Generally, but not always, they are translucent, and gen- 
erally are of a brown color. Their consistance is variable. When 
heated, they melt into a thick viscid liquid, and concrète on cooling 
into a smooth, shining mass. They take fire by contact with an ignited 
body. Resins dissolve in ether and the volatile oils. When heated, 
they combine with the unctuous oils. They combine readily with the 
alkalis and alkaline earths, and form what were once called soaps ; but 
they are not truly saponified. They represent the acid constitution 
themselves, and, as such, saturate the salifiable bases. They are not 
conductors of electricity. The solid resins are amber, aminé, benzoin, 
colophony, copal, dammara, dragon's blood, elemi, greaiac, lac, resin 
of julap, ladanum, mastic, sandarach, storax, and takamahoe. Ure's 
Dictionary. 

Stearic acid, sometimes called stearin, is the solid constituent of 
fatty substances, as of tallow and olive oil, converted into a crystalline 
mass by saponification with alkaline matter and abstraction of the 
alkali by an acid. It is soluble in alcohol, but insoluble in water. It 
melts under the influence of heat. It burns like wax. At a boiling 
heat in water there is more or less décomposition. It is generally dark 
in color, ranging from black to nearly white. When heated they melt 
into a thick liquid, and, on cooling, concrète into a shining mass. See 
Ure's Dictionary, "Stearic Acid." Walker, défendants' witness, says 
the stearin pitches are not conductors of electricity.- It would be weari- 
some to go into the détails of the évidence of the experts. It is évi- 
dent, I think, that stearin pitch, a product, has the main properties of 
the resins, the essential ones so far as this patent is concerned, and that 
it partakes "of the properties of resins." 

"PIteh, of wood tar, Is obtained by boiling tar In an open Iron pot, or a still, 
tlll the volatile matters be drlven off. Pltch contalns pyroligneous resln, along 
with polophany ; but Its principal Ingrédient Is the former, called by Berzellus 
pyretine," and, "Pitch, minerai, is the same as bitumen and asphalt." Ure's 
Dictionary. 

"Bitumen, or asphaltum, a black substance found In the earth, externally 
not dlsslmllar to plt coal. It is composed of carbon, hydrogen, and oxygen, like 
organic bodies; but its origin Is unknown." Ure's Dictionary. 

"Organic: * » • Pertalning to a characterlstic of an organ, or the organs 
of animais and plants. * • * Pertalning to objeets that hâve organs ; hence, 
pertalning to the animal and vegetable worlds ; resultlng from, or exhibitlng 
characteristics peculiar to animal or vegetable life and structure. ♦ • * 
Organic remains: Fossll remains of a plant/ or an animal." Century Dic- 
tionary. 

Of bitumen or asphaltum, minerai pitches, Ure says : 

"Accordlng to John, asphaltum may be decomposed by différent solvents, 
Into tirée distinct substances. Water dissolves nothing ; alcohol (anhydrous) 
dissolves out a yellow resin equal to 5 per cent, of the weight of the asphalt- 
um ; that resln is soluble in dilute alcohol and in ether. The portion not soluble 
In the alcohol glves up a brown resin to ether, amounting to 70 per cent, of the 
weight of the asphaltum. On evaporatlng ofC the ether, the resin remains of a 
brownish-black color, which dissolves readily In the volatile oils, and in the oil 
of petroleum. The portion of asphaltum whIch does not dissolve in ether Is 
very soluble in oil of turpentlne, and In oil of petroleum ; but less so in oil of 
lavender. Thèse three resinous prlnclples dissolve altogether by digestion in 
the oils of anise, rosemary, turpentine, olive, hemp-seed, nut, and linseed. 
* • • 
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"The orlgîn of bitumen Is as little known as that of most of the productions 
of nature. Some regard It as an empyreumatic oU, a matter analogons to 
Uquld resin or essential oil, resulting from the destruction of that astonishing 
multitude of animais and vegetables buried in the earth, whose solid remalns 
are daily brought to vlew in minerai researchea. It bas been also supposed 
that naphtha and petroleum are the product of coals, decomposed either by the 
fire of vol canoës, by the subterranean combustion of coal itself, or by the de- 
composition of pyrites. The lattor opinion is not supported by any direct évi- 
dence, but the two former are sufflciently probable." 

It appears in the évidence beyond ail question that stearin pitch bas 
been classed among the resins, gum resins, and balsams employed in 
the manufacture of varnishes. We hâve resinous or pitch-like con- 
stituents of minerai oîls. Amber, one of the solid resins, is found to 
contain the remains of both vegetable and animal life. It is classed 
as a "minerai solid" (Ure's Dictionary), but, evidently, is the resuit 
of a combination of animal and vegetable matter, acted upon by cer- 
tain pure minerais or minerai formations. Probably it is mostly of 
vegetable origin, and existed originally in a liquid form. This is not 
certain. Walker, défendants' expert, says : 

"Stearin pitches contain many complexes, and, as I believe, yet unknown 
compounds, which in themselves must vary with the treatment to which each 
pitch has been subjected during Its method of manufacture." 

He also says : 

"The commercial stearin pitches on the market Include palm oil pitch, or, 
as it is frequently termed, 'German pitch,' cottonseed pitch, and the pitches 
dbtained by treating the animal oils and fats for stearin, ■ spécifie names for 
which I do not at this tlme recall. * • * The name 'stearin pitth' refers, 
however, to the product from the distillation to which oils and fats of what- 
ever source are subjected in the manufacture of stearin, and the so-called 
varletles vary somewhat in the product of the différent manufacturers." 

While the second patent in suit, No. 775,636, was issued on the 
same day as the first. No. 775,635, it was applied for May 27, 1904, 
about three months after the fîling of the application for the first 
patent. It is a carrying forward, extension, and perfection of the first 
patent, or patent first applied for. Its object is "to provide certain im- 
provements in the manufacture of such coverings [roofs], whereby 
colored coverings may be readily produced." It says : 

"The incorporation of pigments has presented great difflculties ; but we suc- 
ceeded at last in overcoming them, particularly In the manufacture of cover- 
ings contalning bitumen and ^tches showing a black color when examined in 
thin layers. There Is, however, another class of bitumens and pitches which 
exhlblt a brownish color when examined In thln layers." 

It then refers to the fact that, when the pigment is mixed with thèse 
brown bitumens or pitches in a molten or plastic condition, they will 
assume or show the color of the pigment to a limited extent only, but 
that after a time, say in two months, the color of the pigment will 
gradually become visible and increase in distinctness until a maximum 
is reached. To put such a roofing, one not showing its true color, on 
the market, obviously, would be unwise, and hence an extra or super- 
ficial coating has been devised and applied of the color of the pigment 
contained in the carrier itself; but this is only temporary, and soon 
175 F.— 23 
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washes off and disappears, leaving the roof of the color of tlie pig- 
ment used in the carrier of the facing. 

In this (the second) patent we may hâve the same foundation as in 
the first, and a facing composed of brown pitch, or of brown bitumen, 
and of pigment thoroughly mixed. This facing is, or may be, united 
to the foundation in the manner described, or in "any approved man- 
ner," but preferably by applying the facing whilc the foundation is 
in a heated or plastic condition. It should be durably applied, and 
does not f ollow the other or first patent in this élément or requirement. 
The brown pitch or bitumen is selected, for the reason the pigment 
will develop or show its true color through it and give its color to the 
roof, while those bitumens or pitches which are black in a thin layer 
conceal or drown the color of the pigment, and we still hâve a black 
roof, or, it may be, one varying somewhat from black, but still failing 
to exhibit the color of the pigment when mixed with the bitumen or 
pitch which forms the true facing or carrier for the pigment. It is 
obvious that a roofing formed of a foundation (such as has^ been de- 
scribed) and of a facing composed of bitumen or pitch, or of a fatty 
body and a resinous body' mixed, such facing containing a pigment to 
give the desired color, should hâve the facing as flexible as the founda- 
tion and of the same degree of expansion under the influence of beat 
and cold, and also weather-proof. The foundation and facing, when 
brought together, must so interlock or unité, the one with the other, 
that they will not separate ; that is, so that the facing will not peel from 
the foundation. As this patent aims at a colored roofing (one other 
than black), the pigment must be contained in and carried by the fac- 
ing, and thc; material composing the facing must be one which will 
allow the pigment to exhibit through it to the open air its true color, 
and at the same time not take up the black of the hydrocarbon founda- 
tion, and thereby destroy, or affect, or modify, the color of the pig- 
ment. The patent does not attempt to fully explain why it is that, us- 
ing thèse brown pitches ôr bitumens, the true color of the pigment 
gradually develops or shows on the open-air side,,but says: 

"As hereinbefore stated, the graduai deVelopment or'appearance of the pig- 
ment may be explalned as dtie to a partial destructiOB of the pitch or bitumen 
by oxidatlon, although other éxplanatlona Inlght be advanced." • 

Claims 4, 9, and 11 of patent No. 775,636, only, are in issue, and 
thèse read: 

"4. The hei'eiii-descrlbed proeess of producing weather-proof coverings, 
which consists in applying to a suitahle foundation a facing containing a 
bitumen or pitch exhibiting a brownlsh color when vlewed in a thln layer, gald 
facing also containitig a pignient aflapted to beeome clearly visible or to de- 
velop upon expogure to the atmosphère. * * * 

"9. As a new article of manufacture,' a weather-proof material, thè same 
comprlslng a foundation and k facing which comprises a pitch or bitumen of 
a brownlsh éolot when vlewed in a thin layer and a pigment adapted to be 
developed by atmospherle Influences. * * * , 

"11. As a ne^ article of mapufacture, a weather-proof material, the same 
comprlslng a foundation and à facing containing a pigment and a body con- 
slstlng of a. pitch or bitumen of a brownlsh color when vlewed in a thin layer." 

. ■ ■ ' ' ■ Cl . ■ 

Claim 4 iS: for the proeess, which :consists in applying (1) to a suit- 
able foundation — any suitable foundation — (3) a facing containing (a) 
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a bitunien;or fîîtth, which (b) exhifeits a brownish color when viewed 
iii a thin layer, said facing containing (3) a, pigment adapted to become 
clearly visible, or to develop upon exposure to the atmosphère. Tbis, 
at first, woiild seem to indicate that tbere are some pigments which de- 
velop their color or become visible in such color wben exposed to the 
atmosphère onîy, and that therefore this latter clause relates solely 
to the sélection and use of a certain kind or quality of pigment. An- 
other construction is that "adapted" means pigment so placed in or 
combined with thebitumen or pitch that, wben the facing containing the 
pigment is exposed to the atmosphère, the true color of the pigment' 
will be drawn eut, and show and give or impart its color to the roof. 
I do not understand the pigment itself is to be bodily exposed to the 
atmosphère. 

Claim 9, for the product, demands a weather-proof material com- 
posed of (1) a f oundation, (S) a facing theref or, comprising (a) a pitch 
or bitumen, which must be (b) of a brownish color when viewed in a 
thin layer, and (c) a pigment adapted to bè developed by atmospheric 
influences. 

Claim 11, for the product, demands a weather-proof material com- 
posed of (1) a foundation, and (2) a facing containing (a) a pigment 
and (b) a body consisting of a pitch or a bitumen of a brownish color 
when viewed in a thin layer. This claim makes no mention of "a 
pigment adapted to be developed by atmospheric influences." This 
claim, therefore, covers a "weather-proof material" having a weather- 
proof foundation — that is, a felt or cloth saturated with hydrocarbon, 
or any suitable foundation — and a weather-proof facing, containing a 
pigment, and which facing is composed of a pitch or a bitumen of a 
brownish color when viewed in a thin layer, whether the pigment shows 
its true color immediately, or at a future time with relation to the com- 
pletion of the product. It may be that some pigments would show 
their color at once, or in a few hours, while others would not show 
their color under a few days or weeks. 

It is contended by the défendants that both patents are void because 
of : (1) Anticipation or lack of novelty, in view of the prior art. (2) 
Insufficiency of description. (3) Indefiniteness of the spécifications 
and claims. (4) Concealment of the whole truth relative to the al- 
leged inventions. And, finally, the défendants say there is no in- 
fringement shown. 

I fail to see any indefiniteness or uncertainty in the spécifications 
and claims of the second patent. The prior art plainly taught that 
paper, or felt, or a like material, saturated with asphaltum, tar, or pitch, 
or both saturated and coated therewith, as the spécifications state it 
may be, is weather-proof for a reasonable time. The spécifications also 
assert that : 

"The permanent facing consists of a carrier and a pigment. Tlie carrier 
contains one or more pitches of the brownish kind hereinbefore mentioned." 

That is, say the spécifications : 

"There is, however, another class of bltumens and pitches which exhibit a 
brownish color when examined in thin layers." 
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The class or kind of pitches or bitumens îs plainly designated. We 
hâve seen that some bitumens hâve one color and some another, and 
this the ^neral literature on the subject disclosed. But the patent 
spécifications, ref erring to the "brownish kind" continue : 

"Most pitches of animal and vegetable origin belong to tlils class; that is, 
those derlved from fats and olls." 

This clearly includes the stearin pitches. 

"Some minerai pitches, as, for instance, Egyptian asphaltum, also hâve this 
characterlstic." 

The patent also points out that "a metallic oxid pigment îs prefer- 
red," although other weather-proof pigments may be employed. The 
patent then points out how to produce a yellow roofing. Clearly, it 
was not necessary to describe the whole process of making roofing of 
ail colors, or to name ail the pitches or bitumens which exhibit a brown- 
ish color in thin layers, or to tell what was meant by a thin layer. It 
is enough that a patent so f ully describes a process or a product that 
one reasonably skilled in the art may practice it or manufacture the 
product, and that others may know with reasonable certainty whether 
or not they are infringing the patent. Section 4888, Rev. St. (U. S. 
Comp. St. 1901, p. 3383) ; Adams v. Lindell, 77 Fed. 433, 23 C. C. A. 
223; Keystone v. Phœnix, 95 U. S. 274, 24 L. Ed. 344. The patent 
must more than vaguely and indefinitely hint at an élément. Western 
V. Ansonia, 114 U. S. 447, 5 Sup. Ct. 941, 29 L. Ed. 210 ; Lehigh Val- 
ley R. Ce. y. Mellon, 104 U. S. 113, 26 L. Ed. 639. The patent must 
be so definite that on its expiration the world may hâve the benefit of 
it, or of the discovery or invention disclosed thereby. 

This objection is specifically urged against the first patent, No. 775,- 
635. It is insisted that the patent is not sufficiently spécifie and definite 
to indicate the kind or quality of the impregnating material to be used 
for the foundation, or of the fatty body, or of the résinons body, or 
of the pigment, to be used in making the facing and carrier or either ; 
that one attempting to carry out the alleged invention is left in doubt 
and compelled to resort to experiment, it might be in the whole field 
of impregnating material, of fatty bodies, of résinons bodies, and of 
pigments. The patent states that "three factors are to be considered, 
to wit, the flexible foundation, the pigment, and the pigment carrier" — 
that is, the fatty body and the résinons body. Paper, felt, cloth, bur- 
lap, etc., are specifically mentioned. This, whichever is used, is to be 
saturated with a water-proofing compound containing hydrocarbon ma- 
terial or coated with such a compound or both saturated and coated 
therewith. Either the natural or the distilled product may be used. 
Asphaltum, tars, or pitches are named. It is added that : 

"Many of the water-proof flexible materials now on the market may be 
utUlzed as foundations." 

It seems to me that this is sufficiently definite and spécifie. I do not 
see how it could reasonably be made more definite. The person at- 
tempting to use the invention is presumed to be one reasonably skilled 
in the art, one acquainted with the art to a reasonable extent. The 
hydrocarbons are very numerous. It would occur to any one that the 
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hydrocarbon material used must be one the paper, f elt, cloth, etc., 
would retain ; one that would be and remain flexible ; one that would 
be and remain water-proof and weather-proof ; one that would not 
evaporate or go to pièces, etc. The carrier is either a substance or a 
mixture which is water-proof and weather-proof, more or less, and 
résistant to oxidation, and flexible, and transparent, translucent, or at 
least light-colored. Resins are mentioned, combined with oils and fats. 
Now the prior art was prolific of mention of such bodies, including 
stearin pitch, and it was only fair to présume that the person practicing 
the art according to the patent would possess a fair knowledge of the 
art, and use the resins, fats, oils, pitches, etc., which science and the 
prior art taught were suitable and proper for the purpose. Thus 
British patent to Taylor, No. 1,309 of 1876, describes a coating mixture 
of stearin pitch and linseed oil ; and Palmer, No. 447,412 United States 
patent, has a covering for floors as a substitute for oilcloths, and says : 

"The principal Ingrédients In my Improved composition are the reslduum 
from dlstUIing candie material, which is commercially known as stearin pitch, 
or candie pitch, or stearin bitumen." 

The Flynn British patent of 1890 has stearin pitch, pigment, and 
ground cork spread hot on jute or canvass. 

It is true that the spécifications do not attempt to enumerate those 
oils, fats, and resinous bodies that might be used, or those that should 
be used, or those that cannot be used ; but I think such enumeration 
was unnecessary. In fact, it is quite probable that the inventors did 
not know ail that might be used successfully, or ail that were unsuit- 
able. Enumeration of spécifie substances would hâve incurred the 
danger of excluding those not enumerated and of opening the door 
to ail corners who should use materials of the same class not specified. 
Thus an error in enumeration, if attempted, might hâve defeated or 
destroyed the value of the patent to the real inventor. This great 
particularity the law does not demand. I hâve already indicated what 
it does require, and I think the patent is sufiîciently spécifie in the mat- 
ters mentioned. Clearly one reasonably skilled in the art would use 
pigments that will retain and disseminate their respective colors under 
the conditions of use described in the patent 

The patent states that: 

"The pigment employed in our Invention, If incorporated wlth the carrier, 
must be of a eharacter enabllng it to wlthstand the température to which the 
carrier is heated at the time the pigment Is added thereto, or the pigment may 
be applled subsequently to the carrier, which procédure enables us to employ 
pigments which cannot wlthstand the température of the molten carrier. We 
believe that minerai colors are best sulted for the purposes of our invention." 

As applicable to the composition of the f acing the patent says : 

"For the sake of simpliclty we hâve referred to the second ingrédient as a 
'fatty body' In the appended claims ; it being understood, though, that In our 
process thls second ingrédient may conslst of either vegetable or animal oils or 
fats and llquld or solld waxes, whether vegetable, animal, or minerai, as well 
as products obtained from minerai oils and other products, such as sod oils or 
ilegras, fatty acids, etc. It will be understood that ail thèse substances may 
he consldered équivalents for the purposes of our Invention." 
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The patent thetiproceeds to givè an example ôf the process, and it 
follows thàt this shows the composition of the product,. viz. : ^ 

"As an example of our process we vvould givè the followlng: The sbeet 
or i-oll of pape: Is saturated wlth pure soft asphalt heatefl to a température 
of about 100° Centigrade, and a mixture, whlch we will call 'Mixture A,' Is 
prepared by heatipg together for-about six houfs at a température of 200° 
Centigrade four pounds of Apierican linseed oll, one ounce of litharge, and 
one ounce of Dianganese borate. Then aiiother mixture Is prepared by heatlng 
tôgèther four pounds of kaurl gum, three pounds of Burgundy pltch, and two 
and one-fourth pounds of Mixture A. While the température is about 130° 
Centigrade, add to the mixture four pounds of red Iron oxide and roll the re- 
sultlng mlx;ture, when it has attalned a température of 105° to 110° Centi- 
grade, on the paper saturated with the asphalt ; the rollers belng heated with 
steam to à température of about 150° Centigrade." 

In view of the prior art, I am of the opinion that patentable inven- 
tion is shown. The art was, as is sometimes said, "crowded." It is 
évident, however, that there viras rooro for improvement, and great 
improvement, in the way of producing weather-proof roofings and 
floorings of durable colors other than black or very dark. 

In the prior art is found British patent to Kidd, No. 1,597, dated 
May 28, 1863. It relates to a composition, colored or not, for water- 
proofing fabrics and coating and protecting varions articles, etc. It 
says: 

"Aecording to my Invention, codflsh or linseed oll, or both, are bolled with 
oxIde of l^d, zinc, or other oxide, and such prepared oil Is exposed for some 
time in thin films on extenslve surfaces to the action of the air, and is thus 
further oxidized and converted Into a substance of semlreslnous nature. This 
substance is termed oxidized oil. I take oxidized oil, obtalned In the manner 
descrlbed, or otherwise, and eompound it with wax, mutton suet, and resins, 
and thèse three substances I term the base of my compositions. The propor- 
tions of each material forming the base, and the proportions of the base wlth 
the oxidized oll, may be modlfled to a considérable extent aecording to the 
purposea to whlch it Is to be applied and the quality of the article deslred. 
Oolorlng matters are also added to the compositions to produee the efifect in- 
tended. For' coating fabrics so as to water-proof them a suitable composition 
is obtalned by comblning alwut 40 parts of oxidized oll, 2 parts of wax, 6 parts 
of mutton suet, and 32 parts of resins, and coloring matter as required ; but, 
as before stated, thèse proportions may be varled conslderably and will hâve 
to be modifled aecording to the resuit required. For increased elastlclty more 
oxidized oil may be used, and to make the composition less liable to crack, 
more mutton suet or wax, or both mutton suet and wax, may be added, so 
that the best proportions will be readily obtalned by triai mixtures. The com- 
position Is unlted and solved by beat, and it Is applied in the hot liquid or 
plastic State to the surface of the fabrlc or articles to be coated or proteetéd. 
or It is molded in that state into the required articles. It Is not necessary for 
water-prooflng fabrics or surfaces that any volatile solvent, such as naphtha, 
should be used in comblnatlon wlth the composition above descrlbed, though 
it may be employed, and particularly In some cases when used as a varnlsh." 

It is évident that this is neither the process nor the product of the 
patent in suit. It is a sort of paint composition, and is applied hot to 
the fabric to be protected, paper, or cloth, etc. It may be applied with 
a brush, a mop, a hoe, or by running the fabric to be coated through 
the mixture and then between rollers. The fabric to be coated is not 
prepared or made weather-proof and there are other substantial dif- 
férences. 
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In English patent to Norrie, No. 2,395, of May 31, 1876, we hâve an 
invention relating to : 

"Tlie use of asphalte or other bituminous matter In combination with cotton 
or llnseed oll or other suitable olpaginous substances with textile or other 
fabric for the production of a f abric adapted as a covering for floors or roofs." 

He combines oit with bitumen and applies it uniformly over the 
whole surface of the fabric by hand, or with the aid of spreading irons 
"whilst hot." Coloring matter may be added, and he also describes a 
crude apparatus for applying the mixture to the fabric. It is self-evi- 
dent that this is not the combination of the patent in suit, either as to 
the process or the product. Thèse and other patents of the prior art 
are suggestive and instructive. In applying the prior art practically 
the defects were made plain, and the inventors of the patent in suit 
State the difFiculties to be met, the defects of the prior art, and claim 
to hâve à remedy. They do not assume to be pioneers, but improvers 
merely. They hâve a better product, a successful, durably colored 
(other than black), water-proof roofing. They hâve a better and a more 
successful process. AH the constituent éléments of a product, a new 
article of manufacture, may be old, as, of course, thèse were ; but this 
product as a completed article of manufacture was new, and it was 
better than any that had gone before. The inventors did more than 
those ordinarily skilled in the art would do. There was mental concep- 
tion, long expérimentation, and a valuable and a new resuit. It was 
new in the sensé and to the extent that there was a better union of the 
foundation with the facing, less or no confusion and intermingling of 
the color of the facing with that of the foundation, and it was a colored 
roofing, having permanent colors other than black, and there was the 
same degree of flexibility in the facing as in the foundation.- 

The main question is: Do the défendants infringe both patents? 
Clearly, to my mind, they infringe the second. Do they infringe the 
first? Stearin pitch is a body of itself. Assume it to be a résinons 
and a fatty body combined, that is, one having the properties of both, 
it is not artificially compounded as a step in the process by uniting a 
resinous body with a wax, a fat, or an oil. But the process claims 
themselves do not necessarily call for such a step. We are to apply 
to the foundation a facing "consisting" of a pigment and a carrier 
"containing" a resinous body and a fatty body. Stearin pitch partakes 
of the properties of resins, and is therefore a resinous body, and it con- 
tains oils or fats, and is therefore a fatty body ; but it is not the resuit 
obtained from combining resins, or resinous bodies, with fats or oils, 
or fatty bodies, in practicing the process as disclosed in the spécifica- 
tions— that is, by fusing and mixing such two bodies together. The 
spécifications plainly indicate that the process consists in mixing the 
resins or resinous bodies with fats or oils, so as to produce a facing 
containing both. 

But it is conceded by Walker, défendants' witness, that défendants' 
Zolium, alleged to infringe, contains a mixture of stearin pitch, asphalt, 
and colored pigment. We hâve seen already that asphalt contains 
resin, and as a resuit we hâve in Zolium the foundation of the patent 
in suit, the facing and carrier of the patent in suit (compounded of 
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stearin pitch, asphalt, and pigment), and the same mode of uniting the 
two ; that is, by applying and pressing the f acing upon the f oundation 
while hot, each being prepared separately, so that the applied surfaces 
interlock, the one with the other, forrning the third part or portion 
intermediate the foundation and facing, and which intermediate por- 
tion is made up of the interlocking part of the foundation and the inter- 
locking portion of the facing, so that, while the facing contains the 
resinous body, the fatty body, and the pigment intermixed, and the 
foundation contains the paper or burlap and the hydrocarbon material 
saturating it, this intermediate portion contains the resinous body, the 
fatty body, the pigment, the paper or burlap, and hydrocarbon ail inter- 
mingled to an extent, ail interwoven. I am unable to see that the prés- 
ence of asphalt in Zolium, conceding its présence, avoids infringement. 
The addition merely would not avoid infringement in any case if the 
défendants use complainant's process or make their "new article of 
manufacture" differing only in the respect that asphalt is added. If 
asphalt is not used, we clearly hâve complainant's process and product, 
unless it be that in using stearin pitch the complainant's process of 
the first patent is avoided. 

I hâve referred to the process of applying a paint facing while hot 
as old, but it must not be understood that the mode of applying the 
facing of the patent to the foundation of the patent, as therein de- 
scribed, was old in the art. It is one thing to apply a mixture in the 
form of a paint to a foundation while the paint is hot, and another 
thing to combine the mixtures, or some of them, in a facing such as 
is desçribed, and then apply them, while both are heated to the proper 
degree, in such a way and by such pressure that they will interlock and 
then cool and harden to a degree, retaining their flexibility. The prg- 
cess pointed out in the patent, which varies from the prior art, was 
successful. The prior art was not. There is diiiSculty in pointing 
out why the one is successful when the other was not, and probably ail 
the reasons are not known ; but the discovery was patentable, and de- 
fendants infringe by using it. 

Attention bas been urged to the fact that stearin pitches were used 
in the art, in making roofings, etc., prior to the application for the 
patents in suit. It must be conceded, I think, that stearin pitches were 
used and may be used in, making weather-proof roofings, that is, in 
forming the facing for the foundation, or both facings, if desired ; but 
the patents, both of them, go to the idea of colored roofings (other than 
black), and to the sélection and use of those oils and fats and resinous 
bodies which will produce a carrier for the pigment that is "trans- 
parent, translucent, or at least light-colored, so that its own color may 
be modified or entirely obliterated by the addition of pigment." When 
the pigment is added the flexibility must not be destroyed or jmpaired. 
It is évident from the first patent that ail stearin pitches cannot be 
used; only those of the kind mentioned. Heré is an important de- 
parture from the prior art. The prior art taught that pigments could 
be used, but that their use was unsuccessful, in that they would not 
show their true colors in the roofing. The prior art also taught that a 
facing containing pigment could, while hot, he laid, painted, or pasted 
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upon a foundation of the character described, and even pressed 
thereon ; but it also taught there was not the requisite union, that the 
one would soon crack and peel off or disintegrate, as well as lose, or 
from the start fail to show the color of the intermixed pigment. I 
am also satisfied from the évidence that défendant made many efforts 
to produce the colored roofings shown in ZoHum, but failed until it 
resorted to the process and ingrédients shown in the claims and spécifi- 
cations of complainant's patents. I am therefore constrained to hold 
that both patents in suit (as to the claims in issue) are valid, and that 
défendants infringe. 

There will be a decree accordingly, and for an injunction and an 
accounting. 



COLrmEN V. EMPIRE RUBBER MFG. 00. (two cases). 

(Circuit Coart, D. New Jersey. December 18, 1909.) 

Patents (§ 328*) — Invention— Appabatus and Pbocess op Makino Seauno 
Rings. 

The Ooldren patents, No. 738,295, for an apparatus for making seallng 
rings, and No. 738,885, for a process for mailing llpped sealing rings of 
rubber for eanning jars, the product being a rubber sealtng ring havlng 
a laterally projecting ear, are both void for lack of patentable invention. 

In Equity. Suits by William P. Coldren against the Empire Rubber 
Manufacturing Company. On final hearing. Decrees for défendant. 

W. H. Singleton, for complainant. 
Francis C. Lowthorp, for défendant. 

CROSS, District Judge. Two patent suits between the above- 
named parties are before the court for adjudication. The testimony 
was taken under stipulation that it should apply to both causes, as a 
resuit of which there is but one record, and the cases were argued as 
one. The bills and answers are of the usual character in patent cases. 
The patents involved are No. 738,295, for an apparatus for making 
sealing rings, issued to the complainant September 8, 1903, and No. 
738,885 for a process for making lipped sealing rings for eanning 
jars, issued September 15, 1903, to the complainant. They will be 
considered in the above order. 

Of the apparatus patent the first claim only is in issue. It reads as 
f ollows : 

"1. In apparatus of the class described, the combinatlon of a vessel havlng 
a former-tube provided with a longitudinal bead-formlng groove in one side 
of its bore, a mandrel centered In and spaced from the former-tube, and means 
to force rubber in a fluid condition from the vessel throngh the former-tube 
and thereby produce a rubber tube having a longitudinal bead on one side, 
substantially as described." 

The purpose of the inventer was to provide a machine for making 
rubber sealing rings, having laterally projecting ears, by means of 
which the rings might be drawn outwardly at one point from between 
the neck of the jar and the jar cover, whereby the vacuum in the jar 

•For otber cases see same toplc & J nvmbgb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would be impaîred and its cover more readily removed. At first it was 
the intention of the inventor, as he admits, to procure a patent for a 
sèaling ring of the character just described, but upon investigation he 
. found that this could not be obtain'ed, as a Sealing ring having one or 
more projecting ears was very old in the art. Then it was that he 
appHed for and procured the patents which are involved in thèse suits. 
The gênerai structure and mode of opération of the apparatus patent 
hâve been clearly and accurately stated by defendant's counsel in the 
foUowing language : 

"The apparatus patent, which wlU be first discussed, shows and deseribes 
a famiîiar form of extrusion machine adapted for molding continuons forms 
from plastic materials, such various compounds conimonly embodyiiig india 
rubber as an ingrédient. The apparatus comprises a cjiindrical horizontal 
case, Into whleh a hopper opens at its upper slde. near one end. At the end 
of the case opposite the location of the hopper Is a former, consisting of a 
shell and a mandrel or splndle, centrally located wlthin the shell. Wlthin the 
case Is a worra, rota table by means of a cranU. The apparatus is so eon- 
structed that, when proper plastic compound Is poured into the ease through 
the hopper and the worm is rotated, the compound is foreed by the worni to- 
ward the further end of the oylinder and through the annular space Interme- 
diate the former-shell and the mandrel or splndle, and finally is extruded 
from the machine iu a tubular form. The former shell Is provided with a 
groove on its inner face, which opérâtes to form a longitudinal bead on the ex- 
terior face of the tube extruded from the former. The object of this struc- 
ture Is to form a tube having an external longitudinal bead, which tube may 
be slieed or eut laterally Into thin rings, having each an ear or projection by 
which It may be seized and removed from the cannlng jar upon which it may 
be used." 

While the application for this patent was pending, or shortly after- 
wards, the complainant led the défendant to believe that he had ob- 
tained a patent for the ring itself , and thereupon made an arrange-' 
ment with the défendant for its manufacture, both for his own and 
the defendant's account. Ail that it was necessary, however, for the 
défendant to do by way of préparation for such manufacture, was to 
make a new former or die, or rather, as the complainant himself testi- 
fies, to make a longitudinal groove inside of an old former or die, and 
attach it to a suitable machine. The machine to which this modified 
former or die was attached and used was an old one that had been in 
use by the défendant for 10 or 15 years, and was one to which a for- 
mer of any particular design could be attached by screwing it to the 
head, and to which, as a matter of fact, a multitude of différent 
formers had been attached and used by the défendant prior to the use 
of the particular one in question. It was substantially the machine of 
the complainant's patent. The défendant had previously made on this 
machine, merely by the substitution of appropriate formers and spin- 
dlês or pins, prop blocks, gas tubing, carriage tires, circular sealing 
rings, and other rubber products of différent internai and external 
configuration. ' There iS abundant testimouy to show that, if a hollow 
article were desired, a pin or spindle of the requisite form would be 
inserted in the machine, which pin or spindle would form the shape 
of the inside of the rubber tube, and that, if any particular external 
form were desired, an appropriate form of die or former would shape 
the oUtside of the article as desired. In other words, it appears con- 
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clusively by the évidence that, if a hollow article o£ aflypai-ticular ex- 
ternal or internai form were desired, ail that was tiecessary to make 
it was to provide a pin or fornier, or both, as the^case might be, of the 
requisite shape to produce the required article. This is ail that the 
défendant did, moreover, when at the complainant's request it was 
asked to make the lipped sealing ring. It siinply made a longitudinal 
groove in an old former and then used it on an old, machine, the 
opération of which was in no wise altered thereby. The defendant's 
superintendent testified, and his testimony is supported by that of 
several other witnesses, that, if a cuçtomer requested the manufacture 
of an article of a différent shape from that which the company had 
manufactured before, he would take the shape of the desired article, 
hâve their machinist make a suitable former, and, if necessary, a suit- 
able spindle, insert them in the machine, and proceed with the manu- 
facture, and that this was donc every day. 

There is, moreover, évidence in the case which shows that a die ex- 
actly like that of the complainant's patent, except in size, was in uSe 
several years before his patent was applied for. The complainant 
claims, however, that its use was only expérimental, and that it was 
soon abandoned; but, so far as the évidence shows, its use was suc- 
cessful and its product perfect. That more tubing v/as not manu- 
factured by means of it might well be because the demand for the 
article, owing to its character, was limited. At ail events, it shows 
that when a lipped product was desired a die suitable to its manufac- 
ture was readiîy devised. 

Again, the Hotchkiss patent. No. 105,335, of 1870, discloses a ma- 
chine essentially like that of the patent under considération. Hotch- 
kiss says: 

"I make use of a die formed wlth a'corrugated Interlor surface, so as to 
glve to the rubber a beaded appearance upon its surface. I a)so use a remov- 
able die and changeable core, so as to make tubes or strips of any desired size 
or seetional shape." 

Again : 

"The movable end cap, k, Is serewed Into the end of the cyllnder, a, and is 
adapted to receive the die, 1, which die, 1, is serewed into the cap, k, so as to 
be changed for making différent articles, and the Interior of said die is to 
be grooved with fine grooves In order that a ribbed surface may be made upon 
the tube or strlp." 

And the third claim of his patent reads as f oUows : 

"The die, 1, formed wlth a grooved interlor surface, for Imparting to the 
surface of the india rubber, Issuing from said die, a ribbed appearance as 
specifled." 

The ribs of the Hotchkiss patent were, it is true, small and in- 
tended for ornamentation; but the important fact remains that the 
production of ribs by a machine of the character of complainant'.s was 
old in the art, and hence whether one rib or many were produced, or 
whether the ribs were large or small, is comparatively unimportant. 
If ten ribs could be formed, certainly one could, or any other desired 
number,:; and if ten ribs of an eighth of an inch in diameter could be 
produced, then one of half an inch in diameter could, by a natural and 
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uninventive modification of the die. The same former, ïut wîth & 
single enlarged groove, would work the miracle. The différence in 
the size of the grooves of the die would be a matter of degree only, 
and would not, under the évidence, involve invention. 

The Royle patent, No. 641,041, of 1900, is a patent for a machine 
for manufacturing tubing of a plastic material. The patentée says: 

"My Invention relates to an Improvement' In machines for manufacturing 
tubing In whlch the material for forming the wall of the tube Is forced In a 
plastic State around a core and through a die." 

"Tfie partlcular structure whlch I hâve chosen to Illustrate a practical em- 
bodiment of my invention is adapted to the manufacture of tires, such, for ex- 
ample, as cushion tires for vehlcles, in whlch the tire is provided with a flat 
slde to rest agalnst the felly of the wheel, and with one or more annular per- 
forations for the réception of retalning wires. I do not, however, wish to limlt 
myself to thls partlcular use of the machine, as it is capable of a more ex- 
tended use, by changing the form of the die and core to suit the demanda." 

Royle manifestly understood and disclosed the whole art, and it is 
difficult to see why, if he could make a flat side to his tire by means of 
a projection on one side of his die, he or any one skilled in the art 
could not, if desired, hâve formed a projection or ear upon the tire by 
means of a suitable groove in the die. Indeed, he says his apparatus 
is "capable of a more extended use, by changing the form of the die 
and core to suit the demands." 

Several other patents appear in the record, which need not be spe- 
cifically referred to. It is sufficient to say that thçy .show conclusively 
that it was old in the art to conform plastic materials to any desired 
shape by apparatus, aside from the shape of the former, substantially 
like that of the patent in suit. In ail cases the form of the manufac- 
tured article was dépendent solely upon the shape of the die and 
mandrel, a self-evident proposition, and one which no more involved 
invention, in my judgment, than it would for a person who had a 
machine in which was inserted a die for stamping square pièces out of 
sheet métal, but who for some reason desired to change the form of 
his product from square to round pièces, to change his die from a 
square toa round shape. The whole. matter is well summed up by 
the def endant's expert in the f ollowing language : 

"The prlor patented art, therefore, shows that the Coldren machine was old 
and well known, except, possibly, for the partlcular form of his die, whlch, 
after aU, involves nothing more than the judlcious sélection of a skilled work- 
man to accomplish the purpose in vlew; shows that the partlcular form of 
ring produced by his machine was common property many years before Col- 
dren entered the fleld ; and shows that It was a common expédient to mak« 
packlng rings for any desired pcrpose by cutting the same from lengths of 
tubing. Reduced to Its lowest terms, therefore, it would appear that the Col- 
dren Invention, as far as the machine patent Is concerned, résides solely in the 
form of the die to produce a rlb or projection longltudlnally of and on the slde 
of the tube. In vlew of thé fact that Mr. Coldren had before hlm, or at his, 
disposai, a long list of prlor patents dlscloslng machines for making tubes of 
plastic material of any desired form or configuration, which patents are clear- 
ly exempllfied in the def endant's exhiblts, It is a falr presumptlon that It re- 
qulred the exercise of mère mechanlcal sklll, such as his expérience would 
readily indicate, to apply to any one of the varions forms of extrusion ma- 
chines a die havlng a groove in one slde thereof to produce a tube havlng a 
longitudinal rlb thereon. It Is also a falr presumptlon that the problem of 
produclng such a tube, if presented to any workman ordlnarlly skilled in th» 
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art of rubber working and tube making In partlcular, wonld hâve been solved 
by hlm in substantlally the identieal manner that Mr. Ooldren solved It, narae- 
ly, to change the die In hls machine, wlth which he had produced tubes of 
varj'Ing shapes and contours, so as to make a tube of the requlred size having 
a rib runnlng longitudlnally thereof . The only question presented to Mr. Col- 
dren that was not fully and specifleally answered by the prlor patented art 
was: How can I produce a tube wlth a single bead runnlng longitudlnally 
thereof? The loglcal answer that vras suggested to hlm by hls expérience, and 
whlch would hâve been suggested to any other person skllled In the art, apply 
to your regular tube machine a die having a recess in Its inner surface to pro- 
vide for the necessary exeess materlal to form the rlb. The question was an- 
swered by Hotchkiss when he made hls tublng wlth a séries of longitudinal 
ribs, and the problem was solved by each of the patentées whose letters pat- 
ent are of record herein who changed bis die from the ordlnary clrcular form 
to any other form which would produce projections, rlbs, flutlngs, or the llke 
on the surface of the tube." 

As there is nothing inventive in the complainant's apparatus, the 
patent, therefore, is invalid. 

Turning, now, to the second patent involved in this controversy, 
the fiïst claim only is in issue. It is as follows : 

"1. The herein described process of manufacturing seallng rings, consistlng 
in forming a rubber tube wlth a longitudinal lip pièce on one side, and cutting 
the same cross-sectionally Into rings." 

It is unnecessary to consider this patent at length. Much that has 
been said in référence to the machine patent is indirectly, at least, 
applicable to this. There was nothing new in the described process. 
Sealing rings and like articles were always formed by first making a 
pièce of tubing and then cutting it cross-sectionally into lengths to 
form rings. The process is essentially the same, whatever the shape 
or configuration of the tubing from which the rings are eut. Tubes 
of varions forms and shapes were old in the plastic art, and so, too, 
was the method of cutting them into rings for use. The complain- 
ant's patent disclosed nothing new in the art, and is invalid. 

The bills of complaint in both causes will be dismissed, with costs. 



liARABEB T. DOLLET, State Bank Com'r, et al. ASSARIA STATE BANK, 

OF ASSABIA, KAN., et al. v. SAME. ABILENE NAT. BANK, 

OF ABILENE, KAN., et al. v. SAME. 

(Circuit Court, D. Kansas, First Division. December 23, 1909.) 

Nos. 8,810, 8,816, 8,817. 

1. Bqtjity (§ 239*)— Pleadinq— Admissions by Demueeeb. 

A demnrrer to a bill admlts only facts whlch are well pleaded. 
[Ed. Note. — ^For other cases, see Equity, Cent. Dlg. S 495; Dec. Dlg. i 
239.*] 

2. CotTETS (§ 328*)— JUBISDICTION OF FEDEEAL COUETS— AmOUNT IN CONTBO- 

VERST. 

A suit by a mlnorlty stockholder to restraln a mlsapplicatlon of cor- 
porate funds is brought In right of the corporation, and the aniount in- 
volved, for the purpose of determinlng the jurlsdiction of a fédéral court, 

•For other cases see same toplc & § ndmbbr in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Is tjîe Taiue of, the rlght o^ ili,^ corporation sought to ï)é prpteçted, apd no't 
the valn^ of coœplaihaiïjt^^s, iljterest therein. .ii, , 

[Ed. Note.— For othei- cases, see Courts, Cent. Dig. ; |, 890; Dec. Dig. § 
^ ^ 328.*], '., . 

3. CouBïà (§ 828*)— XuBisntcTioBT OF Fedeeal Cotjkts— Amount in Contro- 

VÊEST. ■■ 

• A suit by a stockholdef In a bànking corporation for an injunctlon to 
restraln the acceptance by the bank of the provisions of the banlc guaranty 
làw oi Kansas (Laws 1909, c.'61),which contemplâtes a contlnulng course 
of bilsiness and an iuitlar eirid arltiual deposits of money by the bank with 
the State Treasurer àggregfttlng m'ore than $2,000, which fund inay be used 
by the stàte in paying losses- 6f other banks, inrolves a sufficient amount 
to glVe a fédéral court jùrlsdletlbn. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 890; Dec. Dlg. S 
328.*] 

4. Courts (§ 282*)— Jueisdictiots of Fédéral Coubts— Fédérai, Question. 

A bill by a stockholder In a banklng corporation to enjoln the accept- 
ance by the. bank of the provisions of the bank guaranty law of Kansas 
OCiaws 1909, c. 61), on the ground that such act Is uneonstltutional, as Im- 
pairing the obligation of the contracta of complalnant and others as stock- 
holders, by taking their property for the payment of debts which nelther 
they nor the bank bave contracted, présents a controversy arising under 
the Constitution, vehich is within the jurlsdiction of a fédéral court, re- 
gardless of the citlzenship of the parties. 

[Éd. Note. — For other cases, see Courts, Cent. Dig. § 821; Dec. Dlg. 
§ 282.* 

Jurlsdiction In cases involving fédérai questions, see notes to Bailey v. 
Mosher, 11 O. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Mining Oo., 35 C. C. A. 7.] 

6. Courts (§ 281*)— Jubisdiction of Fedebal Courts-^Federal Question. 

To confer upon a fédéral court Jurlsdiction of a suit between citizens of 
the same state to enjoin the enforcement of a state statute, the blll must 
présent a state of facts which In good falth raises a controversy as to the 
validity of the act arising under the Constitution or laws of the United 
States, the décision of which controversy may be determinatlve of the 
case. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 820; Dec. Dlg. $ 
281.*] 

6. CONSTITUTIONAL IiAW (§ 240*)— DENIAI. OF EQUAL PROTECTION OF THE LAW 

—Bank QuAbantï Law OF Kansas. 

.Banking corporations organlzed under the laws Qf Kansas cannot main- 
taln suits to enjoln the enforcement of the bank guaranty law of the state 
(Laws 1909, c. 61), which makes it optional with any bank having a sur- 
plus fund equal to' 10 per cent; of Its capital to. accept Its provisions, on 
the ground that the act is uneonstltutional, as denying the equal protec- 
tion of the laws. In that it créâtes a discrimination in favor of guaranteed 
banks against those not guaranteed, which wlil be destructive of the busi- 
ness of the latter, _ slnce Such banks qualifled to accept are not discrlmi- 
»atêd against, and as to those which are not the discrimination arises 
frdm the facts constltutlng the -disqualifylng conditions, and not by the 
law. 
[Ed. Note. — ^For other cases, see Constltutional Law, Dec. Dig. § 240.*] 

7. COURTS (§ 284*)— JURISDICTION OF FEDERAL COUETS- FEDERAI, QUESTION. 

X suit by citizens and taxpayers of Kansas under Laws Kan. 1905, c. 

S34, to enjoln the alleged illégal expendlture of public money by officers of 

the state, which will Increase the burden of taxation, cannot be malntalned 

•For otlier cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In a fédéral court, where the alleged illegality does not arlse rmder any 
law of the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 820 ; Dec. I>ig. § 
284.* 

Jurisdletion of fédéral courts as aff ected by state lavvs, see note to Barl- 
ing V. Bank of British North America, 1 C. O. A. 513.] 

8. CossTiTUTioNAL Law (§ 46*)— Restbainino Enfokcement ce State Stat- 

UTE— RlQHT OF ACTION— NECESSITY OF ACTUAL OB THBEATENED InJUEY. 

A suit by banks in Kansas to enjoin the enforcement of the bank guar- 
anty law of that state (Laws 1909, c. 61), which provides for the création 
of a fund to insure the payment of certain classes of deposlts in insolvent 
banka, eannot be maintained on the ground that the act is unconstitutional, 
as d(-7\ying the equal protection of the laws to complainants as depositors 
In other banks whose deposits are not wlthin the guaranty, where it is not 
shown that any such case of insolvency of a guaranteed bank has actually 
arisen by whlch the fights of complainants are threatened. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dlg. §§ 43-^5 ; 
Dec. Dig. § 46.*] 

9. Courts (§ 294*) — Jukisdiction of Fedeeal Couets — Stjits bt National 

Banks— Fbdebai. Question—' 'Cittzens. ' ' 

While, under Act March 3, 1887, c. 373, § 4, 24 Stat. 554, as amended by 
Act Aug. 13, 1888, c. 866, § 4, 25 Stat. 436 (U. S. Comp. St. 1901, p. 514), 
national banks are deemed "citizens" of the states where Ipcated for the 
purposes of fédéral jurisdiction, yet, when a right is asserted by a national 
bank under authority of the law of its création, the détermination of such 
right involves a fédéral question, of which a fédéral court has jurisdiction, 
without regard to citizenship, if the requisite amount is involved. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 836; Dec. Dlg. § 
294 ;* Banks and Banking, Cent. Dig. § 1056. 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174 ; vol. 
8, p. 7602, 7603.] ■ 

10. Courts (§ 294*) — Banks and Banking (§ 274*) — National Banks— Rioiit 
TO Sue in Behalf of Stockholdebs. 

A national bank located in Kansas, for the protection of its stoekhold- 
ers as taxpayers of the state, may maintain a suit under Laws Kan. 1905, 
c. 334, to enjoin the illégal expendlture of public money, and may exercise 
such right of suit in a fédéral court, where such court has jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 836; Dec. Dig. § 
294 ;* Banks and Banking, Dec. Dlg. | 274.*] 

11. Courts (§ 328*) — Jueisdiction of Fédéral Courts— Amount in Contro- 

VERSy. 

Under Laws Kan. 1905, c. 334, which permlts any number of persons 
whose burdens as taxpayers may be increased thereby to join in a suit to 
enjoin the unauthorized expenditure of public money by state oJHcers, the 
value of the right sought to be protected from invasion, and not the loss 
which may resuit to each separate complainant, measures the amount in 
controversy for the purposes of fédéral jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 891; Dec. Dig. § 
328.* 

.Jurisdiction of Circuit Courts as determlned by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. O. A. 75 ;■ Tennant-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459.] 

12. Courts (§ 264*) — Jurisdiction of Fédéral Courts— Questions Inciden- 

TALLY ABISING. 

Where a fédéral court has jurisdiction of a suit on other grounds, and 
to grant relief under a fédéral statute, it may also détermine a right as- 

«For other cases see same topic & i nvmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indeïea, 
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serted under a.state statute, alleged as an addltlonal ground for the sam» 

relief. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. S ^1 ; Dec. Dlg. i 

264.*] 

13. OONSTITUnONAL LaW (5 47*) — STATtJTES— RULES OF CONSTRUCTION. 

The validity of a statuts is to be fletermined f rom Its terms and Its nat- 
ural and necessary opération and effect. 

[Ed. Note. — For other cases, see Oonstitutlonal Law, Cent. Dlg. §§ 43- 
45 ; Dec. Dlg. § 47.*] 

14. CoNSTiTUTioNAi, Law (|§ 125, 126*) — PowEB op States— IMPAIBMENT or 

Obligation of Conteacts — Ambndment of Chaeteb of Cobporations — 
"contbact." 

The charter of a private corporation havlng capital stock, organized 
nnder a gênerai law of the state, constitutes a "contract" between the 
State and the corporation, between the state and the shareholders In the 
corporation, and between the corporation and its shareholders, whlch 
cannot be violated by the state, and while, under a power reserved in the- 
Constitution, It may repeal or amend such statutes, the amendnients must 
be reasonable and consistent with the scope and object of the statute, and 
cannot deprlve the corporation or its stockholders of property rights ao- 
Qulred thereunder. 

[Ed. Note. — ^For other cases, see Oonstitutlonal Law, Cent. Dlg. §§ 325, 
862-É13; "Dec. Dig. §§ 125, 126.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1513-1530; 
vol. 8, pp. 7615-7616.] 

15. OoNSTrrtrnoNAii Law (§ 283*) — Due Peocess or Law— Taking Pbopebtt 
roB Private Use. 

A state cannot, by the exercise of the power of taxation or any other 
governmental power, take private property for a purely private use. 

[Ed. Note. — For other cases, see Oonstitutlonal Law, Cent. Dig. §§ 891^ 
• 892, 904-906 ; Dec. Dlg. § 283.*] 

16. OoNSTiTUTioNAL Law (§§ 154, 296*)— State Régulation— Bank Guaran- 

TT Law of Kansas— Constitutionality. 

Prior to the passage of the bank guaranty law of Kansas (Laws 1909,. 
c. 61), a banking corporation of that state had no authority under the 
statutes to use its property for the payment of the private debt of a third 
party for whlch it was in no way liahle. By such act any such banking 
corporation havlng the requlred qualifications was authorlzed to accept. 
Its provisions by a vote of its direetors, authorlzed by its stockholders, 
and on such acceptance was requlred to make a deposit of bonds or cash 
wlth the State Treasurer and to pay assessments annually to croate a 
Btate fund to be used to secure the payment in full of certain classes of 
depositors In any insolvent bank whlch had accepted its provisions. Heli 
that, as agalnst a nonconsentlng stockholder of a bank previously organ- 
ized wlîlch accepted its provisions, such act was unconstltutlonal and void, 
as impairing the obligation of his contract as a stockholder, and also as- 
taking hls property wlthout due process of law, since the state, havlng 
no power to take the property of the corporation to pay the private debt 
of another, such as that of another bank to a deposltor, could not author- 
Ize the corporation to so use It as agalnst a dissentlng stockholder. 

[Ed. Note. — For other cases, see Oonstitutlonal Law, Cent. Dig. §§ 461— 
473 ; Dec. Dlg. §| 154, 296.*] 

17. Banks and Banking (§ 233*)-^NATioNAii Banks— State Laws ArrECTiNG. 

National banks are Instrumentallties of the fédéral govemment, and 
any action of a state whlch Impairs their efflcleney as such governmental 

*For other cases see sume tupic & i mum£KB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ageneles, or interfères wlth their l^tlmate business as banks, Is uncon- 
Btitutlonal and vold. 

[Bd. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 8T9- 
887 ; Dec. Dlg. $ 233.*] 

XS. CONSTITTJTIONAL tiAW (i24Ô')i — Bank Guabantt Law of Kansas— Oon- 

BTITUTION ALITT . 

The bank guaranty law of Kansas (Laws 1909, c. 61), providlng that 
certain banklng corporations Incorporated by the state, whlch accept its 
provisions, shall create and maintain a fund In possession of the State 
Treasurer, to be admlnlstered by the state and employed for the purpose 
of securlng the gênerai deposltors of auy bank contributlng thereto In case 
of Its Insolvency, Is unconstitutlonal and void, as denylng the equal pro- 
tection of the laws to national banks wlthin the state, whieh are debarred 
by the laws of the United States, under whlch they are organized, from 
acceptlng the provisions of sald act, by creatlng conipetlng state banks au- 
thorlzed to advertise the fact that thelr deposlts are guaranteed, the ef- 
fect of whlch, as niust be presumed to hâve been the Intention, Is to draw 
deposltors from the national banks and destroy their business. 

[Ed. Note. — For other cases, see Constltutlonal Law, Dec. Dig. § 240.*1 

In Equity. Suits by Frank S. Larabee, by the Assaria State Bank, 
of Assaria, Kan., and others, and by the Abilene National Bank, of 
Abilene, Kan., and others, respectively, against J. N. DoUey, as Bank 
Conlmissioner of the State of Kansas, and others. On demurrers to 
bills and motions for preHminary injunctions. Demurrer sustained 
in case of Assaria State Bank. Demurrers overruled and injunctions 
granted in both other cases. 

Chester I. Long, J. W. Gleed, John L. Hunt, B. P. Waggener, and 
John L. Webster, for complainants. 

F. S. Jackson, A. C. Mitchell, and G. H. Buckman, for défendants. 

POLLOCK, District Judge. Separate bills of complaint hâve been 
presented in the above entitled and numbered cases, calling in question 
the constitutional validity of an act of the Législature of this state 
(chapter 61 Laws of 1909), commonly known as the "Bank Guaranty 
Law" of the state. By that act it is provided as f ollows : 

"An act providlng for the security of deposltors In the Incorporated banks of 
Kansas, creatlng the bank deposltors' guaranty fund of the state of Kan- 
sas, and providlng régulations therefor, and penaltles for the violation 
thereof, 

•Be It enacted by the Iieglslature of the state of Kansas: 
"Section 1. Any Incorporated state bank doing business In this state under 
the gênerai banklng laws of Kansas, havlng a paid-up and unimpaired surplus 
fund equal to ten per cent of Its capital, and any bank whlch may after the 
passage of this act be authorized to do business In this state, and whlch shall 
hâve been actlvely engaged In the business of banklng for at least one year, 
and havlng such surplus fund, is hereby authorized and empowered to partlc- 
Ipate In the assessments and beneflts and to be govemed by the régulations 
of the bank deposltors' guaranty fund of the state of Kansas hereinafter pro- 
vided for; provided, that the limitation of one year shall not prevent such 
participation by a new bank at any time in any city or town in which ail banks 
Bhall hâve neglected or failed to become guaranteed banks under the provi- 
sions of this act for a perlod of six months after the taking effect of this act. 
Before any bank shall become a guaranteed bank wlthin the meanlng of this 
act a resolution of its board of dlrectors, authorized by Its stockholders, duly 
certifled by its président and secretary, asking therefor, In form to be pro- 

*For other cases see same toplc & | kvmbbb In Dec. & Am. Diga. 1907 to data, & Rep'r Indoxaa 
175 F.— 24 
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vlded by the bank conuplssloners, shall be.filed wlth sald bank commlssioner, 
who shallj upon the flllng oî such resolution, make a rigid examlnatlou of the 
affalrs of such bank, and If It Is fpund to be solvent, to bç properly managed 
and conducting Its business in strict accordance with tlie banking law, lie 
shall, after the bank shall hâve deposlted wlth the state treasurer bonds or 
money as hereinafter provlded, issue to such bank a certiflcate stating lii sub- 
stance that said bank bas complied wlth the provisions of thls act, and that 
Its depositors are guaranteed by the bank depositors' guaranty fund of the 
State of Kansas, as herein provided. 

"Seq. 2. Before recelvlng such certiflcate from the bank commissioner, each 
bank entltled to the same accordlng to section 1 of thls act shall, as an évi- 
dence of good f aith, deposlt, and shall at ail tlmes maintaln with the state 
treasurer (subjeet to the order of the bank commissioner when eountersigned 
by the audltor of state) United States bonds, Kansas state bonds, or the bonds 
of any county, township, school district, board of éducation or city within the 
state of Kansas, to the amount ôf flve hundred dollars for every one hundrcd 
thousand dollars or fraction thereof of its average deposits ellgible to guar- 
anty (less its capital and surplus) as shown by its last four published state- 
ments; provided, that each bank shall so deposit not less than flve hundred 
dollars, and the state treasurer shall issue bis receipt therefor In triplicate, 
one to the bank, one to the auditor of state, and one to the bank commission- 
er. Such bonds only shall be acceptèd as the school fund commlssloners of the 
state of Kansas are permltted to buy, and shall bear the certiflcate of the at- 
tomey gênerai of the state of Kansas stating that in his opinion said bonds 
hâve been legally Issued. Said bonds, or- cash In lieu thereof, shall nçt be 
chargea ont of the assets of the bank, except as hereinafter provided, but shall 
be carried ifi its assets under a héadlng 'Guaranty Fund with State Treas- 
urer' until such tlme as said bank shall default in payment of assessments 
hereinafter provided for. In lieu of bonds the bank, at Us option, may de- 
poslt money, which deposits shall be exçhangeable for acceptable bonds when 
the bank elects to make the substitution. In addition to above each bank 
shall pay in cash an amount equal to one-twentieth of one per cent of its av- 
erage deposits eliglble to guaranty, less its capital and surplus, and the same 
shall be credlted to the bank depositors' guaranty fund with the state treas- 
urer subjeet tp the order of the bank commissioner, and the state treasurer 
shall issue his receipt therefor In triplicate, one to the bank, one to the audi- 
tor of state, and one to the bank commissioner ; provided, that the minimum 
assessment to be required from any bank shall be twenty dollars ; provided 
further, that any bank seeking to participate In the assessments and beneflts 
of ihls act after the first annual assessment for the year 1910 shall bave been 
made, shall be assessed an amount approxlmately equal to Its proportlonate 
share of the money then in the bank depositors' guaranty fund after ail losses 
shall hâve been deducted, the amount of such assessment to be determined by 
the bank comjulssioner. The last above mentioned assessment, however, shall 
not be requlred of new banks formed by the reorganizatlon or consolidation 
of banks which have.previously complied with the ternis of thls act. Upon the 
deposlt and acceptanee of such bonds (or money) and the payment of said as- 
sessment, then the payment of such deposits of said bank as are speclfled in 
thls act shall be guaranteed as herein provided, and the bank entltled to Its 
certiflcate. 

"Sec. 3. TJie b&hk commissioner shall, durlng the month of January of each 
year, makp assessments of one-twentieth of one per cent bf the average .guar- 
anteed deposits, less capital and surplus, of each bank (the minimum assess- 
mept in any Case to lie twenty dollars) untll the cash fund accumulated and 
piaCed to the crédit of the bank depositors' guaranty fund shall be approxl- 
mately flve hundred thousand dollars over and above the cash deposlted iii 
lieu of bonds, \vhen he shall discontinue such assessments. Should such fund 
become depleted the bank cotomlssionér shall make suqh additional assess- 
ments from tlme to time as may become necessary to maintaln the same; pro- 
vided, that not more than flve siiçh assessments of one-twentieth of one per 
cent each shall be made in any one calendar year. The treasurer of the state 
of Kansas shall hold thls fund in the state deposltory banks as provided by 
law governlng other state funds, subjeet to the order of tbe bank commission- 
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er, to be countersignéçl by the audltor of state, for the payment of deposltors 
of falled guaranteed banks, as hereinaf ter provided. The state treasuïer sbaH 
credït tbis fund quàrtetty wlth its proportiohate share of interest received 
froin state funds, coinputed at the minimum rate of Ir^terest provided by law, 
upon.tbe average daily feilance of said fund. ' 

"Sec. 4. When any bank shall be found to be Insolvent by the bank com- 
mlssloner be shall take charge of such bank, as provided by law, and proeeed 
to wind up its afCalrS ; and be shall, at the earliest moment, issue to each de- 
posltor a certificate, upon proof of clalra, bearlng six per cent interest per an- 
num, upon which divïdends shall be entered when paid, except where a con- 
tract rate exists on the deposit, in whlch case the certificate shall bear interest 
at the contract rate; notice of the amount of each dividend to be paid credit- 
ors and the date when such payment Is to be made shall be pubUshed in two 
consécutive Issues of a paper of gênerai circulation In the county or city in 
whlch such failed bank is located, and a corresponding notice posted on the 
door of the receiver's office, and interest shall cease on each dividend on the 
day named in such notice. The bank commissloner shall likevvise publish a 
notice of the date upon whlch he will make payments of any balance due on 
such proof of claim, and interest shall cease on the day so advertised, and sald 
proof of claim shall so state. After the officer In charge of the bank shall hâve 
reallzed upon the assets of such bank and exhausted the double liability of its 
stockholders, and shall hâve paid ail funds so collected in dividends to the 
deposltors, he shalî certify ail balances due on guaranteed deposits (if any ex- 
Ist) to the bank commissloner, who shall then, upon his approval of such cer- 
tification, draw checks upon the state treasurer, to be countersigned by the 
audltor of state, payable out of the bank deposltors' guaranty fund, in favor 
of each depositor for the balance due on such proof of claim as hereinafter 
provided. If at any tlme the available funds in the banli deposltors' guaranty 
fund shall not be sufilcient to pay ail guaranteed deposits of any failed bank, 
the flve assessments hereln provided for having been made, the bank commis- 
sloner shall pay deposltors pro rata and the remainder shall be paid when the 
next assessment Is available; provided, however, that whenever the bank 
commissloner shall hâve paid any dividend to the deposltors of any failed 
bank out of the bank deposltors' guaranty fund, then ail elaims and rigbts of 
action of such deposltors so paid shall revert to the bank commissloner for the 
beneflt of said bank deposltors' guaranty fund, until sald fund shall hâve been 
fuUy relmbursed for payments made on account of such failed bank, wlth in- 
terest thereon at three per cent per annum. 

"Sec. 5. A penalty of flfty per cent of the amount of said assessment shall 
be added to the assessment of any bank not remitting as aforesaid withln 
thlrty days after receipt of notice of such assessment from the bank commis- 
sloner, and if any bank which shall hâve been assessed and notifled as afore- 
said shall fall to remit the amount of said assessment as herein provided, a 
suiBcient amount of its bonds (together wlth the unexpired coupons) shall be 
Immediately sold by the bank commissloner at public sale and the proceeds 
used to pay said assessment. Any balance remaining from the proceeds of 
Buch sale after the payment of such assessment shall remain to the crédit of 
the bank in the deposltors' guaranty fund. The said balance, together wlth 
the remainder of the bonds (or cash In lieu thereof) shall be forfeited to the 
bank deposltors' guaranty fund If the bank does not, wlthin sixty days from 
default in payment of such assessment, remit the fuU amount of such assess- 
ments and penalty to date, and restore the amoUnt of Its bonds, or money 
pledged, as évidence of good falth. Upon the bank's failure to remit its as- 
sessments according to the tenus of thls act the bank commissloner shall Im- 
mediately examine such bank, and if it is found in his judgment to be insol- 
vent he shall take. charge of and liquidate said bank according to law. If 
said bank be found solvent, the bank commissloner shall cancel its certificate 
as a guaranteed banli and cause to be displayed In its banking rooms. In a 
cènsplcuous place, continuously for six inonths, a card not smaller than twen- 
ty inches by thlrty inches and in large, plain type, reading as foUows: 'This 
bank bas withdrawn from the bank deposltors' guaranty fund and the guar- 
anty of Its deposits will cease on and after .' The date on this card 

shall be a date six months after the first posting of such card. Any bànk 
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electlng to wlthdraw from the bank depositors' guaranty fund may do so by 
glvlng notice to the bank commlssloner and displaying a card as aforesald, 
and at the expiration of the çix months as aforesald may recelve Its bonds 
(provlded always that sald bank shall hâve pald assessments in full to date) 
when the affairs of ail failed banks In liquidation at the expiration of sald 
six months shall hâve been closed up and the sald bank shall hâve paid Its as- 
sessments on aceount of same. 

"Sec. 6. Deposlts which do not bear Interest and the foUowlng deposits only 
shall be guaranteed by this act: Time certiflcates not payable in less than 
six months from date and not extendlng for more than one year, bearing in- 
terest at not to exceed three per cent per annum and on which Interest sliall 
cease at maturity; savings accounts not exceedlng in amount one hundred 
dollars to any one person and not subject to check, upon which the bank bas 
reserved in wrlting the right to requlre sixty days' notice of wlthdrawal, aud 
bearing interest at not to exceed three per cent per annum and on which in- 
terest shall cease at maturity ; savings accounts not exceeding .In amount one 
hundred dollars to any one person and not subject to check, upon which the 
bank bas reserved In writing the right to requlre sixty days' notice of wlth- 
drawal, and bearing interest at not to exceed three per cent per annum. De- 
posits which are primàrily rediscounts or money borrowed by the bank, and 
ail deposlts o'therwlse secured sball not be guaranteed by thls act. Each guar- 
anteed bank shall certify under oath to the bank commlssloner at the date <if 
each called statement the amount of money It has on deposlt not eligible to 
guaranty under the provisions of this act, and In assessing such bank this 
amount shall be deducted from its total deposit. The guaranty as provlded 
for in this act shall not apply to a bank's obligation as Indorser upon bills re- 
discounted, nor tb bills payable, nor to money s borrowed temporarlly from ils 
correspondents or others. 

"Sec. 7. Each bank guaranteed by this act shall keep a correct record of the 
rate of interest paid or agreed to be pald to each depositor, and shall make a 
statement thereof under oath to the bank commlssloner quarterly. If a bank 
displays a card or In any manner advertlses that its depositors are guaran- 
teed, such bank, if It pays or agrées to pay, either directly or indlrectly, in- 
terest at any rate greater than three per cent per annum upon deposits of any 
kind, class, or character, shall state upon or In the same card or advertise- 
ment that no deposlts are guaranteed which bear a greater rate of Interest per 
annum than three per cent; and this portion of the advertisement must be in 
type of the same size as that used in stating that the deposlts In the bank are 
guaranteed. No bank which pays Interest at a rate greater than three per 
cent per annum, on any form of deposlt, or pays any Interest on savings de- 
posits withdrawn before July 1 or January 1 next f ollowlng the date of the 
deposit, or on any tlme certlficate cashed before maturity, shall be permitted 
to particlpate In the beueflts of this act; provlded, however, that any existlng 
contracts for hlgher rates of Interest entered Into before the passage of thls 
àct may be carried out unlmpaired, and such existlng contracts shall not dis- 
quallfy a bank to particlpate In the beneflts of thls act. Any managing officet 
of any bank guaranteed under thls act, or any person acting in its behalf or 
for its beneflt, whb shall hereafter pay or promise to pay aày depositor, either 
directly or indlrectly, any rate of Interest In excess or In addition to the min- 
imum rate of interest permitted by thls act, or who shall, wlth intent to évade 
any of the provisions of this act, pledge the tlme certlficate or other obliga- 
tion of such bank as securlty for the Personal obligation of himself or any 
other person, shall be guilty of a mlsdemeanor punishable by a fine of not less 
than flve hundred dollars nor more than flve thousand dollars, or by Imprls- 
onment not exceeding one year, or by both such fine and Imprlsonmeut. The 
dlsplay of any card or other advertisement tending to convey the Impression 
that the deposits of the bank are guaranteed by the state of Kansas, either 
directly or Indlrectly, shall be a misdemeanor and shall subject the offiender 
to a fine of flve hundred dollars, and any bank displaying a card or adver- 
tisement to the eflfect that Its deposlts are guaranteed by the bank dep«sltors' 
guaranty fund of the state of Kansas when not authorized so to do under the 
provisions of this act shall be guilty of a mlsdemeanor, and upon conviction 
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thereof shall be subject to a fine ot not less than flre hundred dollars nor 
more than one thousand dollars. 

"Sec. 8. Any trust company heretofore organized under the laws of thls 
State, and now In opération, may reorganlze as a state bank under the laws of 
thîs state by flllng wlth the secretary of state an amended charter signlfying 
such purpose, to be approved by the Charter Board ; and any private bank or 
national bank having the required capital and belng otherwise qualifled, may 
reorganlze as a state bank ; or any newly organized bank taking over the 
business of another bank, otherwise qùalified, may immediately become a 
guaranteed bank by depositing bonds or money and paying its assessments and 
otherwise complylng with the provisions of thls act. 

"Sec. 9.. A solvent bank, upon retlrlng from business and liquldatlng its af- 
falrs, shall be entitled to receive baek from the state treasurer, after ail the 
depositors in such bank hâve been paid in full, its bonds or money pledged, 
but not any part of any unused assessment that may be In the bank depositors' 
guaranty fund ; provided, however, that should such bank be tuming over its 
business to another bank It shall not receive back its bonds, or money depos- 
ited In Heu thereof, until the bank receiving its business shall hâve deposited 
with the state treasurer bonds, or money in lieu thereof, according to the re- 
qulrements of this act. 

"Sec. 10. Banks may be permitted, in the discrétion of.the bank commis- 
sloner, to exchange their bonds for others acceptable under this act, or be al- 
lowed to deposit In lieu thereof an equal amount in cash, which may in tuin 
be withdrawn upon the substitution of bonds acceptable under this act. 

"Sec. 11. If at any regular or spécial examination of a guaranteed bank it 
shall be found to be violating any of the provisions of this act, the bank com- 
missloner shall notify the bank, and the bank may be given thirty days in 
whIch to comply with the provisions of this act ; and if at the expiration of 
this time such provisions hâve not been complied with the bank commissioner 
shall cancel its certificate of membership In the bank depositors' guaranty 
fund as herein provided and forfeit its bonds deposited with the state treas- 
urer for the benefit of the bank depositors' fund. 

"Sec. 12. Ail bonds, and moneys deposited in lieu of bonds, placed in the 
state treasury under this act shall be Uept in said treasury separate from ail 
other bonds and moneys and to the crédit of the bond account of the bank de- 
positors' guaranty fund, and shall be used for no other purpose. The state 
treasurer shall cause the coupons upon the sald bonds to be eut thirty days 
before maturity and sent or dellvered to the bank which deposited them ; pro- 
vided always, that said bank shall bave paid ail assessments In full to date. 

"Sec. 13. After the passage of this aCt any national bank doing business in 
the state of Kansas, under the laws of the TJnited States, after an examination 
at Its expense by the state bank commissioner, and upon his approval as to Its 
flnanclal condition, may at its option participate In the assessments and bene- 
fits of the bank depositors' guaranty fund of the state of Kansas upon the 
same terms and conditions as apply to state banks; provided, that such na- 
tional bank shall forward to the bank commissioner of the state of Kansas 
detalled reports. In form to be provided by him, of its condition on the dates 
of the usual called statements of state banks (such report not to be published 
except at the option of the bank), and shall submit to one examination eac;h 
year by hIs department (or oftener In his discrétion) as provided by the bank- 
Ing laws of the state of Kansas, and pay the usual fées therefor. Should a 
national bank disregard or refuse to comply wlth any recommendation made 
by the bank commissioner, In conformity with the provisions of this act, It 
shall Immediately be subject to the provisions and penaltles of this act and its 
certificate of membership in the bank depositors' guaranty fund shall be can- 
celed. 

"Sec. 14. It shall be unlawful for any bank guaranteed under the provisions 
of this act to receive deposits continuously for six months in excess of ten 
times Its pald-up capital and surplus, and the violation of thls section -by any 
bank shall cancel its rights to participate In the benefits of the bank depos- 
itors' guaranty fund, and work a forfelture of Its bonds deposited with the 
state treasurer for the beneflt of sudh fund. 

"Sec. 15. For the purpose of carrying into effect the provisions of this act 
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tHë bant éoiiirdîssltmer Shâll provide fornls and make réquisition on tlie sta ta 
prlnter for the necessary blanlts, and ail reports recelted 'by the bank cbm- 
missionershall be iJTeserted by him In hls office. The state tréasurer is' au- 
thorized to provide forms and make réquisition on the state printer for the 
necessary blauk^'an'drecord-books for hls office. ■' ' 

"Sec. 16. AU àcts and parts of acts in confllct with tlils aet are hereby re- 
pealed In so far as ttièj^ so confllct, but no provision 6f any banking lave or 
other statute of this state shall be construed to be amended, modlfied or re- 
pealed, except in so far as necessary to permit the unrestricted opération of 
this act as applied to baBks participatlng In the privilèges of this act. 

"Sec. 17. This act shall take effect and be In force f rom" and after June 30, 
1909, and its publication In the officiai state paper." 

To the fôrm and mariner of the matters averred in the several bills 
of complaint so presented no exceptions hâve been taken by défend- 
ants. On the contrary, gênerai demurrers hâve been interposed 
thereto, challenging the sufficiency of the averments (1) to confer ju- 
risdiction on this court ; (2) to entitle complainants to the relief prayed. 

The .considération of the questions presented renders necessary a 
statement of the f acts averred in the several bills of complaint touch- 
ingthe relation of complainants to and their interest in the subject-mat- 
ter of the controversy presented; for as complainants and défendants 
in the several cases are each and ail citizens of this state, to confer 
jurisdiction on this court, the cases must (1) arise under the Constitu- 
tion and laws of the national government, and (2) must involve prop- 
erty rights of sufficient amount to confer jurisdiction on this court; 
else the demurrers must be sustained. 

In considering the facts averred in the several bills of complaint 
for the purpose of testing their légal sufRciency as against the de- 
murrers, it is clear only such matters as may be regarded as well 
pleaded may be accepted as admitted. Dillon v. Barnard, 21 Wall. 
430, 22 L. Ed. 673 ; United States v. Ames, 99 U. S. 35, 25 L. Ed. 
295 ; Interstate Land Co. v. Maxwell Land Grant Co., 139 U. S. 669, 
11 Sup. Ct. 656, 35 L. Ed. 278 ; Chicot v. Sherwood, 148 U. S. 536, 
13 Sup. Ct. 695, 37 L,. Ed. 546; Equitable Life Assurance Society v. 
Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682. In conformity 
with this rule the relation of complainants to and their interest in the 
subject-matter of the controversy presented by the several bills of 
complaint may be briefly summarized as follows: 

Complainant in case No. 8,810, Erank S. Larabee, a minority stock- 
holder in the State Exchange Bank of the city of Hutchinson, this 
state (hereinafter called the "Bank"), and the owner of 20 shares 
therein, of the par value of $100 each, and of the actual value of 
$3,500, présents his bill against the Bank Commissioner and Tréasurer 
of the State, whose duties are pfescribed in and defined by the terms 
of the act; also against the Bank, in, which he is a shareholder. It is 
averred that prior to the institution of this suit, over the protest and 
objection of complainant, a majority of the shareholders in the Bank 
had voted authorizing its boârd of directors to accept the provisions 
of the' act, and in pursuance of such authority the board of directors 
had, by resolution duly certified as provided in section 1 of the act, 
declared the intention to accept the terms and conditions of the act; 
that the capital stock of the Bank is $200,000; that in compliance with 
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the provisions of the act the Bank had deposited with défendant the 
Tréasurer of the State the sum of $1,000 in Heu of that amount of 
bonds, and had also ' deposited with the Tréasurer the further sum of 
$84.66, the same being one-twentieth of 1 per cent, of its average de- 
posits eligible to guaranty, less its capital and surplus. It is further 
averred that the amount which the Bank, by accepting the provisions 
of the act, will become liable to pay thereunder, is more than $2,000; 
that, unless restrained, défendants, as Tréasurer and Bank Commis- 
sioner of the State, will dévote the funds of the Bank pledged and 
required to be pledged to carrying out the provisions of the act, and 
will enforce ail and singular the provisions and obligations of the act 
against the Bank; that défendant Dolley, as Bank Commissioner, will 
accept the Bank as eligible to certification under the law, and that the 
Bank will accept its provisions and obligations as binding on it ; that 
the amount which the Bank has paid and will be required to pay un- 
der the provisions of the act is more than $2,000 ; that the act is be- 
yond the constitutional power of the Législature of the state, because 
in violation of the provisions of the national Constitution, as more 
particularly hereinafter stated. Wherefore a decree is sought declar- 
ing the act unconstitutional and void, and enjoining the Bank Com- 
missioner from issuing his certificate to the Bank that it is guaranteed 
in pursuance of the law, and the Bank from receiving and accepting 
the same, and the obligations imposed by the law ; restraining défend- 
ant Tréasurer of the State from paying out said moneys deposited 
with him except by refunding the same to the Bank, and enjoining 
défendants from in any way carrying into force and efïect the pro- 
visions of the law. 

In case No. 8,816, in which the Assaria State Bank and 46 other 
State banks are complainants, and the Tréasurer and Bank Commis- 
sioner of the State are défendants, it is averred that at and before 
the passage of the act in question complainants were organized, quali- 
fied, and doing a banking business under and in pursuance of the 
laws of the state, in the several portions of the state where located; 
that in pursuance of the laws under which they were created and do- 
ing business prior to the passage and taking effect of the act in ques- 
tion their shareholders were liable, in addition to the money repre- 
sented by their shares, to an amount equal to the par value thereof 
to the creditors of the bank; that a part only of complainants are 
qualified to accept the terms of the act ; that complainants are tax- 
payers of the state, and a large amount of the funds so collected from 
complainants by taxation, forming a part of the gênerai revenue fund 
of the state, is being employed by défendants in carrying into effect 
the act in question, but that no complainant has been required to, or 
will, pay into such fund to be so used the sum of $2,000; thai; it is 
the object, purpose, and intent of défendants, as officers of the state, 
to require ail qualified banks to accept the provisions and obligations 
of the act; that many banks of the state are accepting its provisions; 
that more than 700 in number are qualified to accept under the provi- 
sions of the act ; that those of complainants who are not qualified, and 
ail complainants. that are qualified, but refuse to accept the provisions 
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of the act,- will be by the opération of the law, and the business ad- 
vantages possessed by banks under the law, driven eut of business and 
compelled to suspend opérations ; that as to each of the complainants 
the right to continue in business, which will be thus destroyed, is of 
a value in excess of $2,000 ; that complainant banks are depositors in 
other banks of the state in large amounts, that hâve accepted the pro- 
visions of the act, or, being qualified, threaten to accept such provi- 
sions, and that the opération of the law discriminâtes against com- 
plainants ; that the act in question is violative of the Constitution and 
laws of the United States, and the provisions of the Constitution of 
the state as well, in respects hereinafter stated. Wherefore a decree 
is prayed declaring the act in question invalid and void and restrain- 
ing défendants from enforcing its provisions. 

In case No. 8,817, wherein the Abilene National Bank, of Abilene, 
Kan., and 149 other national banks are complainants, and the Treas- 
urer and Bank Commissioner of the State are défendants, it is averred 
that at and before the passage and taking effect of the act in ques- 
tion, complainants, each and ail, were organized under authority of 
national law and were engaged in doing business as national banks 
and as govemmental agencies at différent points within the state j 
while invited by section 13 of the act to accept its provisions, yet by 
the laws of their création they are perpetually disqualified from so^ 
doing; that by their manner of doing business they are depositors in 
and creditors of many state banks which are qualified, and hâve or 
are threatening, to accept the provisions of the act in question; that 
their shareholders are taxpayers of the state, compelled by its laws 
to contribute to the gênerai revenue fund of the state ; that a portion 
of the funds which the shareholders of complainants hâve been com- 
pelled by taxation to pay is being employed, and will be employed, 
by défendants in carrying into effect the provisions of the act, but 
that no one of the complainants has or will be compelled by way of 
taxation to contribute the sum of $3,000, which will be employed in 
this manner by défendants ; that complainants were organized by their 
shareholders and entered upon the conduct of the business and began 
performing the functions of national banks within the state under the 
assurance from the national government that such business would be 
protected against invasion by laws of the state; that there are more 
than 700 state banks organized and doing a banking business in the 
state, which are qualified to accept the provisions of the act; that it 
is the object, intént, and purpose of défendant officiais of the state ta 
require the qualified banks organized under the laws of the state to 
accept the provisions .of the act in question ; that many of them hâve 
and others are threatening to so do; that by the natural and neces- 
sary opération of said act complainants will be compelled to either sur- 
render their charters and organize as banking corporations under the 
laws of the state, and accept the provisions of the act, or be driven 
out of business. In this regard it is especially averred in paragraph 
9 of the bill as follows: 

"That the depositors In banks which hâve not accepted the provisions of said 
law are not guaranteed, whlle the depositors in banks which hâve accepted the 
provisions of said law suppose themseives to be guaranteed,* and are led to be- 
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îleve by the state of Kansas, and by the défendant J. N. Colley, as Bank Corn 
tnlssioner of the State of Kansas, and by said guaranteed banks, tbat the.v are 
guaranteed, and the state of Kansas advertises that the depositors In baulis 
whlch bave aecepted the provisions In sald law are guaranteed ; and that. in 
«ase the law remains in force and effect, banks whlch may not accept tlie pro- 
Tlsions of sald law will be forced to eease doing business for the reason that 
tiU, or a large part, of their deposlts will be wlthdrawn, and will be forced 
to wind up their business, or to reincorporate In such a way as to entltle tlieoi 
to the beneflts of said law, If any such beneflts there are. That the rlght of 
said complainant banks aad the rlght of each of them to do business aùd ex- 
ercise the franchise of national banks Is of the value of more than $2,000, ex- 
clusive of interest and costs, to each of said banks, and In case said law is en- 
forced your orators and each of them will be compelled either to go out of the 
banklng business or to surrender their charter as national banks and to re- 
incorporate as state banks," 

It is further averred in paragraph 14 of the bill as follows : 

"That said bank guaranty law, in Its force and eftect, and In its practiea! 
■application, is intended to be and is unjustly and unlawfuUy discriniinatory in 
favor of and in behalf of the banks which shall accept of its provisions, and 
against ail banks, state or national, which shall not accept of its provisions. 
That said law is in its very essence fraudaient, and promotive of fraud and 
déception. In its practical workings It gives depositors a false assurance, and 
persuades and tends to persuade them that they are guaranteed and secured, 
when they are In fact not guaranteed or secured. It requires of the Bank 
Commissloner a certificate whlch is false and misleadlng, and which In its 
practical working, and especlally because it émanâtes from the soverelgn 
state, tends to mislead and deceive the public as to the degree of security of- 
fered. It encourages, makes easy, and dlrectly causes false représentation by 
80-called guaranteed banks, which banks are securing deposits by false slgns 
and advertisements tending to persuade the public that their depositors are 
guaranteed by the state of Kansas and by an adéquate spécial fund provided 
by the state of Kansas. Sald act thus gives banks which accept its provisions 
the rlght and power, under the guise and sanction of law, to obtain deposlts 
by false and fraudulent représentation ; and by virtue of said law sald banks 
are, as a matter of fact, so obtaining deposlts, to the great injury of banks 
honestly and falrly conducted. That said law in Its practical opération and 
etfect (under and by virtue of the certificate whlch under the said act is to 
be Issued by the Bank Commissloner to the banks which accept of the said 
guaranty provision) is Intended to and will enable, authorlze, and empower 
the banks which accept the guaranty provisions to hold out to depositors and 
to the public that the depositors therein are guaranteed, and that depositors 
In other banks are not so guaranteed, and ail other banks are prohlbited by 
thç said law from glving out or advertlsing that their deposlts are guaranteed, 
whereby and by reason whereof banks of small capltalîzation and otherwise 
Insecure may Induce and persuade cltizens of the state of Kansas, and others, 
to deposit their money In said guaranteed banks In préférence to making such 
deposlts In banks not so guaranteed, and therein and thereby to wrongfully 
dlscrlmlnate against and to deplete and dlmlnlsh the deposlts in banks not 
under the guaranteed System and to the advantage of the banks whlch arp 
in the guaranteed System, and as against ail banks whlch cannot, under t: j 
terms of the act, go into the said guaranty System, and ineluding national 
banks, and as against trust companles which cannot go into the system." 

It is further specially averred in paragraph 17 as follows : 

"That each and ail of the stockholders of complainant banks subscribed to 
«uch stock relylng upon the guaranty of the fédéral Constitution, and that the 
«aid banks In whlch they beeame stockholders would be permltted to carry on 
and proseeute their business in the state of Kansas without any interférence 
by partial and discrlmlnatlag législation, or législation which would give to 
«tate banks an unequal and undue advantage over national banks. That sald 
cbapter 61, Lawa of 1909, in ita effect and opération, gives to state banks an 
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unequal and undue advantage over national banks, and impedes and frus- 
trâtes them m the prosecutlon of thCiir business, and impairs tiieir efficiency, 
and deprives them of tlieir trade, and induces a witlidrawal of their deposits, 
and thereby destroys tlie value of the stock so held by their shareholders." 

The act is further averred to be a violation of the provisions of 
the national Constitution as hereinafter more particularly stated. 
Wherefore it is prayed that a diecree be entered declaring the act 
unconstitutional and void, and restraining défendants from enforcing 
its provisions as against the rights of complainants. 

FrOm this statement of the contents of thé several bills of complaint, 
do complainants, or any of them, show themselves , entitled to invoke 
the jurisdiction of this court for the purpose of testing the validity of 
the act in question? That is, do they présent a controversy under 
the Constitution or laws of the gênerai government, the détermina- 
tion of which controversy may be décisive of the case, in which there 
is involved the amount required to give jurisdiction to this court? 

In so far as complainant in case No. 8,810 is concerned, it is quite 
clear, as he is a minority stockholder in a corporation, and brings the 
suit to prevent the company in which he is interested from the con- 
tinued misapplication of its corporate funds, the amount involved in 
the controversy is the value of the right of the bank sought to be 
protected by the suit, and not the burden which will be by the law laid 
on his shares. In Davenport v. Dows, 18 Wall. 626, 21 L. Ed. 938, 
Mr. Justice Davis, delivering the opinion of the court, said: 

"That a Stockholder may brlng a suit when a corporation refuses is settled 
In Dodge v. Wbolsey, 18 How. S40 [15 L. Ed. 401]; but such a suit can only 
be maintalned on the ground that the rights of the corporation are involved. 
Thèse rights the individual shareholder is allowed to assert in behalf of him- 
self and associâtes, because the dlrectors of the corporation décline to take 
the proper steps to assert them. Manifestly the proceedlngs for this purpose 
vi^ould be so conducted that any decree which shall be made on the merlts 
Bhall con'clude-the corporation. This ean only be done by maklng the corpo- 
ration a pàrty défendant. The relief asked Is on behalf of the corporation, 
not the Individual shareholder, and If It be granted the complainant dérives 
only an Incidental beneflt from It" 

In Hill V. Glasgow R. Co. (G. C.j 41 Fed. 610, which was an action 
by a minofity stockholder to restrain a claimed misapplication of the 
funds of the company, it is said: 

"The position assumed by the demurrânts Is that the complainant's Inter- 
est in the litigation or controversy must amount to the value of $2,000, exclu- 
sive of costs and Interest, in order to confer Jurisdiction upon the court, and 
that, as It dlstinctly appears from the bill that such Interest of the complain- 
' ant does not exceed half that amount, the suit cannot be maintalned. This 
position is not v^ell taken. It overlooks and mlstakes the true tbeory and 
principle of the bill, which is not the assertion of the complainant's private 
rights, but rather thoSe of the company in which he had an interest. When 
suit is necessary to enforce corporate rights to avert wrongs threatening the 
corporate Interests, the gênerai rule is that the suit must be brought b.y the 
corporate management in ttie name of the corporation. Individual sharehold- 
ers ordlnarlly are not the proper parties to sue or défend on behalf of corpo- 
rate interests. It is, however, wgll settled that if the corporate management 
refuses or f ails to enforce corporate rights, and an irréparable injury to the 
corporate interests is threatened, a',, shareholder, in a case wheré.the corpora- 
tion itself would be entitled to an Injunçtion, may brlng suit, on behalf of him- 
self and othërs Interestiefl who may join, to enjoin the threatened injury. 
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In Texas & P. Ry. Co. v. Kuteman, 54 Fed. 547, 4 G. C. A. 503, it 
is said: 

"In a suit for an Injunction the amount in dispute is the value of tlie oLiject 
to be galned by the bill. Fost, Fed. Pr. § 16. An injunction may be of mucli 
greater value to the complainant than the amount In controversy in cases of 
dispute which hâve already arisen. Symonds v. Greene [O. C] 28 Fed. 834: 
Whitman v. Hubbell [O. C] 30 Fed. 81. The maintenance of its rates is the 
real subject of dispute, and the objeet of the bill and the value of this objeet 
must be considered. Railroad Co. v. Ward, 2 Black, 485 [17 L. Ed. 311]. This 
value not being liquidated or fixed by law, the alleged va:iue, especially on de- 
murrer to the bill, must govern." 

In City of Hutchinson v. Beckham, 118 Fed. 399, 55 C. C. A. 333, 
Judge Thayer, for the Circuit Court of Appeals for this circuit, said ; 

"From the complaiuants' standpoint, therefore — and the case must be judged 
from their standpoint, and not exclusively from the standpoint of the city — 
the amount Involved In the litigation was not merely the license tax of §500 
which accruéd on June 1, 1!)00, but It was the total amount of their loss inci- 
dent to the causes aforesaid, If the bill was not entertained, and if the city 
was left free to pursue its own course in enforcing the ordinance. Our atten- 
tion bas been Invited to several cases which were brought to enjoin the collec- 
tion of taxes that were alleged to be illégal, in which It was held that the 
amount in controversy for jurisdictional purposes was the amount of the tax 
(Transfer Co. .v. Pendergrass, 16 C. C. A. 585, 70 Fed. 1 ; Walter v. Railroad 
Co., 147 V. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206 ; Railroad Co. v. Walker, 148 
D. S. 391, 13 Sup. Ct. 650, 37 K Ed. 494) ; but an examination of thèse cases 
shows that they are not analogous to the case at bar, in that it did not appear 
that the complainants would sustain any other direct damage save the amount 
of the tax, wiiich, If paid under protest, they could recover in an action at 
law, If tbe tax was found to be illégal. The présent case Is distingulshable 
from the cases relied upon by the appellants, In that the tax Involved is a li- 
cense tax Imposed by a municipality upon à business concern, the payment of 
which tax may be enforced by fining and Imprisoning Its employés and by 
daily arrests that will serlously interfère wîth the prosecution of complain- 
ants' business, and inflict a much greater direct loss than the amount of the 
tax." 

In Board of Trade v. Cella Commission Co., 145 Fed. 28, 76 C. C. 
A. 28, Judge Hook, delivering the opinion for the Circuit Court of 
Appeals for this circuit, said: 

"In a suit to enjoin a threatened or contlnued commission of certain acts 
the amount or value involved Is the value of the right which the complainant 
Beeks to protect from Invasion, or of the objeet to be gained by the bill. It is 
not the sum he might recover in an action at law for the damage already sus- 
tained, nor is he required to wait until It reaches the jurisdictional amount." 

In Humes v. City of Ft. Smith (C. C.) 93 Fed. 857, it is said: 

"The défendant insista that the court Is without jurisdiction, because the 
amount In controversy does not' exceed the sum of $2,000 ; that Is to say, that 
the amount which the complainant would hâve to pay for license to conduct 
his business does not amount to that sum. Jurisdiction is not determined in 
that way. Jurisdiction is determined by the value of the right to be pro- 
tected, or the extent of the injury to be prevented, by the injunction. Rail- 
way Co. V. McConnell [C. C] 82 Fed. 65." 

In Scott V. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 648, 
Mr. Justice Shiras, delivering the opinion of the court, after referring 
to the averments of the bill, said : 

"Such statements suffleiently concède that the pecuniary value of plaintiff's 
rlghts in controversy exceed the value of $2,000. Nor ean it be reasonab'y 
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claimed that thé plalntlff must postpone Ms application to the Circuit Court. 
as a court of equlty, untU hls property to an amount exceeding in value $2,000 
has been actually seized and conflscated, and when the préventive remedy by 
Injunctlon would be of no avail." 

To like efFect are the cases of Bitterman v. Louisville & Nashville 
R. R., 207 U. S. 205, 28 Sup. Ct. 91, 52 L. Ed. 171; Hunt v. N. Y. 
Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 529, 51 L. Ed. 821; 
Howe V. Howe & Owen Bail Bearing- Co., 154 Fed. 820, 83 C. C. A. 
536 ; Louisville & N. R. Co. v. Smith, 128 Fed. 1, 63 C. C. À. 1 ; 
Northern Pac. Ry. Co. v. Pacific Coast Lumber Mfrs.' Ass'n, 165 Fed. 
1, 91 C. C. A. 39; City of Ottumwa v. City Water Supply Co., 119 
Fed 315, 56 C. C. A. 219, 59 L. R. A. 604. 

In Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L,. Ed. 729, 
Mr. Justice Matthews, in reviewing an order of the Circuit Court dis- 
missing a bill on the ground hère presented, said : 

"The order of the Circuit Court dismlsslng the cause on thls ground Is re- 
vlewable by thls court on writ of error by the express words of the act. In 
making such an order, therefore, the Circuit Court exercises a légal and not a 
Personal discrétion, whlch must be exerted In vlew of the facts suffieiently 
proven, and controlled by flxed rules of law. It mlght happen that the judge, 
on the triai or hearing of the cause, would receive impressions amounting to 
a moral certalnty that It doea not really and substantially Involve a dispute 
or controversy vplthln the jurlsdlctlon of the court. But upon such a personal 
conviction, however strong, he would not be at liberty to act, unless the facts 
on whlch the persuasion is based, when made distinctly to appear on the rec- 
ord, create a légal certalnty of the conclusion based on them. Nothing less 
than thls is meant by the statute when It provides that the fallure of Its jurls- 
dlctlon, on this account, 'shall appear to the satisfaction of said Circuit Court.' 
See, also, Henry & Sons & Co. v. Colorado Farm & L. S. Co., 164 Fed. 986 [91 
O. C. A. 16] ; North American Cold Storage Co. v. City of Chicago et al. [C. 0.] 
151 Fed. 120." 

As the bill in this case specifically avers the amount the Bank will 
be compelled to deposit with the Treasurer of the State, if it is per- 
mitted to comply with the provisions of the act, is more than $2,000, 
which may be employed by défendants in paying the obligations of 
other banks to their depositors, and hence not returned to the Bank, 
and as the act contemplâtes a continued course of business, I am not 
of the opinion the bill shows on its face a want of jurisdictional amoUnt 
in controversy; but, on the contrary, the demurrer for want of juris- 
diction as to that case must be overruled, if it be found a case arising 
under the Constitution and laws of the United States. 

It is asserted by complainant in his bill that the act in question is in 
violation of the national Constitution, because it impairs the obliga- 
tion of his contract as a shareholder in the Bank by taking its prop- 
erty, of which he in common with the other shareholders are owners, 
subject only to the payment of the outstanding debts of the corpora- 
tion, and applies it to the payment of private debts, which neither the 
Bank nor himself hâve contracted, and in so doing, without his consent 
and without an opportunity for him to be heard, is without due process 
of law. That this claim asserted by him, founded on the protection 
afïorded by the national Constitution, is neither frivolous nor palpably 
unfounded, is apparent. 
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In Walsh v. Columbus, etc., Railroad Co., 176 U. S. 469, 30 Sup. Ct. 
393, 44 L. Ed. 648, Mr. Justice Brown, delivering the opinion of tlie 
court, said : 

"We hâve repeatedly held that, where the plaintlff relies for his recovery 
upon the Impairment of a contract by subséquent législation, It is for the court 
to détermine whether such contract existed, as well as the question whether 
the subséquent législation has Impaired It. State Banli of Ohio v. Knoop, 16 
How. 369 [14 L. Ed. 977] ; Bridge Proprietors v. Hoboken Co., 1 Wall. 116 117 
L. Ed. 571]. This rule also applies to a contract alleged to be ralsed by a 
State statute, although the gênerai principle is undoubted that the construc- 
tion put by State courts upon thelr own statutes wlU be foUowed hère. Jeffer- 
son Branch Bank v. Skelly, 1 Black, 436 [17 L. Ed. 173] ; McGahey v. Vir- 
ginia, 135 U. S. 662 [10 Sup. Ct. 972, 34 L. Eâ. 304] ; Douglas v. Kentucky. 16S 
U. S. 488 [18 Sup. Ot. 199, 42 L. Ed. 553] ; McOuUough v. Virginia, 1 72 U. S. 
102 [19 Sup. Ct. 134, 43 L. Ed. 382]. We cannot say that It Is so clear that 
the statute In question Is not open to the construction claimed that we oiight 
to dlsmiss the writ as frivolous, withln the meanlng of the cases which hold 
that, where the question is not of the validity but of the existence of an au- 
thorlty, and we are satisfled that there was and could hâve been no décision 
by the state court against any authority of the United States, the writ of error 
wlll be dismissed." 

In Illinois Central Railroad v. Chicago, 176 U. S. 646, 20 Sup. Ct. 
509, 44 L,. Ed. 622, the same Justice, delivering the opinion, said : 

"Without determining the effect of sucih ordinanee, the question whether It 
impairs the charter of the Company, giving to that charter a broad construc- 
tion, is fairly open to contention. Bacon v. Texas, 163 U. S. 207, 216 [16 Sup. 
Ct. 1023, 41 L. Ed. 132] ; Walla Walla v. Walla Walla Water Oo., 172 U. S. 
1, 5, 10 [19 Sup. Ct. 77, 43 L. Ed. 341]. The chiini is certainly not a frivolous 
one. In determining the existence of a fédéral question, it is only necessary 
to show that it is set up in good faith and is not whoUy destitute of merit." 

From a considération of the averments of the bill of complaint in 
case No. 8,810, I ara of the opinion the suit of complainant is one 
which involves a controversy arising under the provisions of the fédéral 
Constitution, and that the amount in controversy is sufficient to confer 
jurisdiction on this court. Therefore the demurrer, in so far as based 
on Virant of jurisdiction, must be overruled. 

In regard to the averments of the bill of complaint in case No. 8,816, 
considered for the purpose of determining its sufficiency to confer jur- 
isdiction on this court to inquiré as to the validity of the act in ques- 
tion, it may be observed, in the first instance, that it is wholly iinma- 
terial to complainants whether the act be constitutional and valid or 
unconstitutional and invalid in its scope, opération, or effect in its rela- 
tion to others. Before complainants may be heard to complain they 
must show by the averments of their bill such a state of facts existing 
or threatened as will work a justiciable injury to themselves. Super- 
visors V. Stanley, 105 U. S. 305, 26 L. Ed. 1044; Clark v. Kansas 
City, 176 U. S. 114, 20 Sup. Ct. 284, 44 L. Ed. 392; Smijey v. Kansas, 
196 U. S. 447, 25 Sup. Ct. 289, 49 L. Ed. 546. As in the présent case 
the parties are each and ail citizens of this state, it matters not how 
much injury may come to complainants by the enforcement of the act, 
even if it be unconstitutional in matters averred in violation of the 
provisions of the Constitution of the state, for such matters are ex- 
clusively for the considération and détermination of the courts of the 
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State,: uïilç§s,(itj. addition theretQ» th^bill, présents; a sta te of facts 
which, in;g<S(;wJ, faith, raises a controversy as to the ya,lidity of the act 
arising under the Constitution and laws of the United States, the de-, 
cision of ,wf)^ic)i controversy may bie;,,detemiinative of the case. Met- 
cal fv-iWatertown» 138 U. S.: 586,.9,':Sap.' Ct. 173, 33 L. Ed. 5.43 ; Ten-, 
nessee! V. Union & Planters' Bank, 153 U. S. 454, 14 Sup. Ct. 054, 38 
h, Ed, 511- Blabkburn V. Portland Gbld Mining- Co., 175 U. S. 571, 
20 Sup. Ct. 2?^,;44 L. Ed. 376. ËJtamîned in the, lig-ïit qî thèse prin- 
ciples, do the averments of the bill of complaint in case No. 8,816 
présent a controversy arising under the Constitution and laws of the 
United Stàtëp, in which controvçrsy thfere is involved an aniount suf-. 
ficient to confer jurisdiction on this court? 

As seen from the: statement made, complainants were corporations 
of the State, duly organized and doing a banking business within the 
State, at and prior to the date of the passage and taking eftect of tlie 
act in question; that a part only of ;. complainants are, qualified to &c-, 
cept the conditions imposed and receive the benefits of the act in ques- 
tion ; that prior to the passage of this act their shareholders were lia- 
ble only to creditors of the bank to the amount paid for the shares, 
and, in addition, the face valyç of the shares ; that if complaipants 
shall accept the provisions of the act they will inipose an additional 
burden on their shareholders to contribute for losses sustained by de- 
positors in othet institutions ; ' that as tb those of complainants quali- 
fied to accept the provisions of the act, which do not accept, and those 
disqualified, the advantage . obtained by those institutions which do 
accept the provisions of the act will destroy the business of complain- 
ants, the value of the right to continue which exceeds in amount that 
necessary to confer jurisdiction on this court; that complainants in 
common with other citizens, taxpayers of the state, bave been com- 
pelled by taxation to contribute to the gênerai revenue fund of the 
State, which is being employed by défendants to carry the act into 
opération ; that complainants are depositors in and creditors of other 
State banks which bave accepted the conditions and obhgations im- 
posed by the act ; and that the opération of the act in settliug the af- 
fairs of such other banks will unjustly, discriminate against complain- 
ants as creditors of such other banks; and will impair the obligation 
of complainants' contracts with such banks. 

.In so far as complainants are qualified to accept the provisions of 
the act, but décline to do so, I see no just cause on their part to com- 
plain of discrimination against them. If they are disçriminated againgt 
by the terms of the act, the privilèges of which they may accept, and 
they décline to do so, it is their failure to accept, and not the law, which 
causes the injury, and they will-not be heard to complain. As to those 
complainants disqualified from participating in the benefits of the act, 
it is not shown that the condition which produces this disqualification 
may not be changed by such banks and the provisions of the act then 
accepted. If so, such of complainants may not be heard to contend 
of the law's discrimination against them, for, in such cases, it is not 
the law, but the facts constituting the disqualifying conditions, which 
produce the discrimination. This clearly appears from a considéra- 
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tion of the case of Merchants' Bank v. Pennsylvania, 167 U. S. 461, 
17 Sup. et. 829, 42 L. Ed. 236, wherein Mr. Justice Brewer, deliver- 
ing the opinion, said : 

"If It be said that a l.ick of unlformlty renders the statute obnoxious to 
that part of the fourteenth amendment to the fédéral Constitution whieh for- 
bids a State to 'deny to any person withln its jurisdietion the equal protection 
of the laws,' it beeomes Important to see in what consists the laclc of uuiform- 
Ity. It is not in the terms or conditions expressed in the statute, but only 
in the possible results of its opération. Upou ail bank shares, whether state 
or national, rests the ordlnary state tax of four niills. To every bank, state 
and national, and ail alike, is given the privilège of discharging ail tax obliga- 
tions by collecting from its stockholders and paying eight inills on the dollar 
upon the par value of the stock. If a bank has a large surplus, and its stock 
Is in conséquence worth flve or six tlmes its par value, naturally it elects to 
collect and pay the eight mills, and thus in faet it pays at a less rate on the 
actual value of its property than the bank without a surplus, and whose stock 
is only worth par. So it is possible, under the opération of this law, that one 
bank may pay at a less rate upon the actual value of its banking property 
than another ; but the banks whlch do not make this élection, whether state 
or national, pay no more than the régulation tax. The resuit of the élection 
under the circumstances is simply that those electing pay less. But this lack 
of uniformity in the resuit furnishes no ground of eomplaint under the fédéral 
Constitution. * * * Again, it wlU be perceived that this ineciuality in the 
burden results from a privilège ofCered to ail, and in order to Induce prompt 
payment of taxes, and payment without litigatlon. To Justify the propriety 
of such Inducement, we need look no further than the présent litigatlon." 

In so far as the bill avers the misapplication of the revenues of the 
state raised from complainants and others by taxation, while it is true, 
by reason of the provisions of chapter 334, Laws of 1905, an injunction 
may hp granted to restrain the illégal levy of any tax, charge, or assess- 
ment, or any proceeding to enforce the same, and that an injunction 
may be granted to restrain any public oiîficer, board, or body from en- 
tering into any contract or doing any act not authorized by law that 
may resuit in the création of any public burden or the levy of an illégal 
tax, charge, or assessment, and that any number of persons whose 
property may be affected by any tax or assessment so levied, or whose 
burden as taxpayers may be increased by the threatened unauthorized 
contract or act, may unité in a suit to obtain such relief; and while 
in a proper case the statutory right of suit hère granted might be as- 
serted in this court, yet it is clear, as between citizens of this state, 
such right cannot be enforced hère, even if the value of the rights 
sought to be protected were sufficient to confer jurisdiction on this 
court, for such contfoversy does not arise under the Constitution and 
laws of the United States. 

In so far as it is averred in the bill that by the opération of the act 
in question the rights of complainants as depositors and creditors of 
other state banks which hâve accepted or threatened to accept the pro- 
visions of the act, are discriminated against and their contract rights 
impaired, it will be noticed that it is not averred that any such guaran- 
teed bank in which any complainant has a deposit or crédit has faiîed, 
or its affairs are about to be settled under the provisions of the act; 
hence, of necessity, the protection sought against that feature of the 
act, under the averments of the bill at this time, rests in mère spécula- 
tion, and is based on no tangible right of complainants. If such event 
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shall transpire in future, and this feature of the act of which com- 
plaint is made shall be attempted to be enforced, to the impairment of 
the contract rights of any complainant, a controversy of merit may 
then arise ; but such controversy is not presented by the bill in ques- 
tion. 

It follows the demurrer based on want of jurisdiction in case No. 
8,816 must be sustained; and uniess complainants, being- so advised 
by their solicitors, shall amend their bill of complaint by the January, 
1910, rules of this court, the bill will stand dismissed for want of 
jurisdiction. 

In so far as the averment of facts contained in the bill of the na- 
tional banks is concerned, considered now only for the purpose of de- 
termining whether a controversy is thereby presented within the juris- 
diction of this court, it may be observed that such corporations are 
created under, are regulated by, and dérive their authority solely from 
national laws ; therefore, were it not for Act Cong. March 3, 1887, c. 
373, § 4, 34 Stat. 554, as amended by Act Aug. 13, 1888, c. 866, § 4. 
25 Stat. 436 (U. S. Comp. St. 1901, p. 514), which provides that for 
the purpose of jurisdiction national banks shall be deemed citizens of 
the state in which they are located, as they are created by virtue of 
national laws, this court would hâve jurisdiction over any controversy 
touching their rights under the law of their création. Osborn v. 
United States Bank, 9 Wheat. 817, 6 L. Ed. 204; Pacific Railroad 
Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 h. Ed. 319; County 
of Wilson V. National Bank, 103 U. S. 770, 36 L. Ed. 488 ; Cummings 
v. National Bank, 101 U. S. 163, 25 L. Ed. 903 ; Butler v. National 
Home for Soldiers, 144 U. S. 64, 12 Sup. Ct. 581, 36 L. Ed. 346; 
Wash. & Idaho R. v. Cœur D'Alêne Ry., 160 U. S. 77, 16 Sup. Ct. 
231, 40 L. Ed. 346 ; Texas & Pacific Railway Co. v. Cox, 145 U. S. 
693, 13 Sup. Ct. 905, 36 L. Ed. 829. 

While by force of the statute, for the purpose of jurisdiction of this 
court, complainants in case No. 8,817 must be deemed citizens of this 
State, and no jurisdiction of this court may attach by reason of com- 
plainants being created by national laws, yet, when a right is asserted 
by a national bank under authority of the law of its création, the dé- 
termination of such right involves a fédéral question, of which this 
court has jurisdiction, if the amount involved be sufficient to confer 
jurisdiction on this court, and, jurisdiction once having attached, the 
court may proceed to a complète détermination of the rights of the par- 
ties as to ail matters in issue. 

While by section 13 of the act in question the benefits and privilèges 
of the act are tendered national banks doing business in the state, on 
condition of their submitting to the visitorial control of state officiais, 
and on condition that such acceptance be authorized by their share- 
holders and board of directors, in the manner provided in section 1 of 
the act, and on compliance with the other conditions of the act, yet 
that complainants by the very law of their création are precluded from 
accepting the terms, conditions, and obligations of the act does not ad- 
mit of doubt or argument, but is conceded. Therefore, as the disquali- 
fication of complainant national banks to accept the provisions of the 
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act arîses, not from the considération of any question of fact, but solely 
and alone from the provisions of the law of their création, enacted in 
pursuance of authority conferred on Congress by the national Consti- 
tution, which is the suprême law of the land, it must be conclusively 
presumed the Législature of the state, in enacting the act in question, 
notwithstanding the provisions of section 13, knew complainants could 
not accept the conditions and obligations of the act, receive the benefits 
thereof , or be bound thereby. 

Bearing in mind thèse gênerai observations, the jurisdiction of this 
court over the controversy presented by the facts charged in the bill 
will be considered. 

As has been seen by the statement made, the facts relied upon to 
confer such jurisdiction are: (1) That complainants are by the act 
unjustly discriminated against: (a) Because not entitled to share its 
benefits and protection in common with ot-'ers; (b) as depositors and 
creditors of state banks which hâve accepted the provisions of the act 
in the liquidation of their affairs. (3) That it was the object, intent, 
and purpose of the act to destroy the business of complainants as 
national banks, and that in its actual opération such is its effect, and 
that the value of the right of each complainant to continue in the busi- 
ness transacted by it is in excess of the amount necessary to confer 
jurisdiction on this court. (3) That complainants are, in common with 
others, being assessed under the revenue laws of the state and hâve 
paid into the treasury of the state large sums of money raised by 
taxation, which is being by défendant officiais unlawfully expended in 
putting the act in opération, the benefits of which complainants may 
not enjoy. 

In so far as complaint is made of the act in question, that its opéra- 
tion will discriminate against complainants as depositors in or cred- 
itors of those banks of the state which are qualified to and do accept 
the provisions of the act in the liquidation of the affairs of such banks 
after insolvency has intervened, as has been said, in case No. 8,816, 
of the state banks, the bill in this case does not charge any such im- 
minent injury as stands in need of protection at this time. Any such 
injury to complainant must dépend: (1) On the failure of such 
guaranteed state bank; (3) on whether complainants, or some one 
of them, shall, at the date of such failure, be a depositor in or créd- 
iter of such a bank. Therefore it will be sufficient if the rights of 
complainants in this respect shall be considered when a case arises 
in which relief against a threatened injury is actually existent and 
apparent. 

In so far as the bill charges défendants with the misapplication of 
funds raised by taxation from complainants and others in carrying 
the act in question into opération and effect, and seeks to restrain such 
unauthorized act of expenditure by défendant officiais, I am persuaded : 
(1) Chapter 334, Laws of 1905, the provisions of which bave been 
heretofore stated, confers a right of suit which may be enforced by 
complainants in protecting the interests of their shareholders. Pelton 
V. National Bank, 101 U. S. 143, 25 L. Ed. 901 ; Cummings v. Na- 
tional Bank, 101 U. S. 153, 25 L- Ed. 903 ; Hills v. Exchange Bank, 
175 F.— 25 
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105 U. S. 319, 26 t,. Ed. 1052. (2) That in a proper case (and by the 
Word "propèr" I mean a case over which this court hasjurisdiction) 
such statutory right of suit as is therein granted may be enforced by 
a Circuit Court of the United States sitting in equity. Van Norden v. 
Morton, 99 U. S. 378, 25 L. Ed. 453 ; Norwood v. Baker, 172 U. S. 
269, 19 Sup. Ct. 187, 43 L. Ed. 443 ; Cummings v. National Bank, 
supra ; San Francisco National Bank v. Dodge, 197 U. S. 70, 25 Sup. 
Ct. 384, 49 L. Ed. 669 ; Williams y. Crabb, 117 Fed. 193, 54 C. C. A. 
213, 59 L. R. A. 425; Platt v. Lecocq, 158 Fed. 723, 85 C. C. A. 
621, 15 L. R. A. (N. S.) 558. (3) As the statute permits any number 
of persons, whose burdens as taxpayers may be increased by the doing 
of the threatened unauthorized act of an ofHcial, to join in the com- 
plaint bfought to obtain the injunctive relief, it is the value of the right 
sought to be protected from invasion by the doing of the unlawful 
act threatened, and not the interest of each separate complàinant, as 
measured by the amount its burden of taxation will be increased, that 
détermines the amount in controversy, considered for the purpose of 
cstablishing the jurisdiction of the court in which suit is brought. 
Davies v. Corbin, 112 U. S. 36, 5 Sup. Ct. 4, 28 L- Ed. 627; Brown v. 
Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 L. Ed. 987 ; Ogden City 
V. Armstrong, 168 U. S. 224, 18 Sup. Ct. 98, 42 I^ Ed. 444; City of 
Ottumwa V. Water Supply Co., 119 Fed. 315, 56 C. C. A. 219, 59 
L. R. A. 604; Johnston v. City of Pittsburg (C. C.) 106 Fed. 753; 
Board of Trustées v. Berryman (C. C.) 156 Fed. 112. 

However, if the right of complainants to bring and maintain such 
suit be bàsed either on the authority of the statute of the state to 
which référence bas been made, or if it be traced to the gênerai prin- 
ciples of right and justice, to v/hich référence is made by the court in 
Crampton V. Zabriskie, 101 U. S. 601, 25 E. Ed. 1070, it is equally 
clear, sînce the passage of the act of June 12, 1882,* fîxing the cifïzen- 
ship of national banks for the purpose of jurisdiction in the state in 
which they are chartered to engage in business, such suit may not be 
institùted by complainants in this court, no nratter what may be the 
amount in controversy; for the détermination of the right assertèd 
does not involve the construction of the Constitution or laws of the 
United States, and hence dbes not raise a fédéral •question. However, 
as has beèn séen, since in a suit involving' Such controversy over which 
a fédéral court has jurisdiction on other grounds, suCh as the diveréè 
citizenship of the parties, or when the controversy arises between citi- 
zens of the same state, and by reason of the state of f acts charged in 
the bill the relief is not demanded alone by virtue of such state stat- 
utory right, but facts sufficient in a:ddition thereto are averred to en- 
title complainants to the relief pràyed,. based on the construction of 
the Constitution or laws of the United States, so as to clearly raise 
a fédéral question, a Circuit Court of the United States may take ju- 
risdiction, and, having so done, may proceed to a détermination of 
the entire controversy. 

There reraainsfor considération, in determining the jurisdiction of 
this court over the controversy presented by the bill, only the charge 
that the act dénies to complainants the equal protection of the law, in 

»îa Stat. 162. c. 290 (U. S. Comp. St. 19U1, p. S45T). 



violation of the fotirteeiith amepdment. It js true, as contended by de- 
murrant, in so far as the intent of the X,egislàture: in the passage ci 
the act and its natural and necessary opération and effect is concerned, 
such matters must be gathered by the court from a considération of 
the terms of the act itself, and are not controlled by the averments 
of the pleader drafting .the bill. Dillon v. Barnard, 21 Wall. 430, 23 
h. Ed. 673; Equitable L-ife Assurance Soc. v. Brown, 213 U. S. 25, 
29 Sup. et. 404, 53 L. Ed. 683. However, as the bill in this case dis- 
tinctly and particularly charges that the act in its actual opération and 
effect induces depositors of complainants to withdravv their deposits 
from complainants and deposit in banks which hâve accepted the pro- 
visions of the act, and that the act in its actual opération is destructive 
of the, business of complainants, such statements must be treated as 
averments of actual existing facts susceptible of proof . Therefore, in 
the light of the facts averred in the bill of complaint in this case, I 
am of the opinion that sufficient is averred to require a considération 
of the validity of the act under the provisions of the fourteenth amend- 
ment to the Constitution, and to require the taking of proof s if denied. 

Therefore the demurrer to the complaint in this case, based on lack 
of jurisdiction in the court, must be overruled. 

Corning now to a considération of the act itself, for the purpose of 
determining its validity in respect to those matters charged against it 
in the bills in cases numbered 8,810 and 8,817, it should be observed 
that, if the act be not found clearly in violation of the provisions of 
the national Constitution and laws in respect to the matters charged, 
its validity must be maintaihed. With the policy of the act, if valid, 
whether it shall prove in opération bénéficiai or detrimental, courts 
hâve no concern. That is a question to be considered alone by the law- 
making power of the state, and for which the courts assume no respon- 
sibility. If, however, from a considération of the provisions of the 
act itself, and the charges made in the complaints in connection with 
the rights of the parties litigant, as prescribed in and guaranteed by 
the provisions of the national Constitution, as construed by the highest 
judicial tribunal in this land, it be found that the lawmàking power 
of the state has clearly exceeded its constitutional powers, to the dam- 
age of complainants, in matters charged in the bills, then no alternative 
is left but to so déclare. For this purpose courts were established, to 
which litigants having a justiciable controversy therein bave an ab- 
solute right to resort, which right may not be denied them, and from 
which resort they may not be turned away, their cause unheard. 

Chief Justice Marshall, in the great case of Cohens v. Virginia, 6 
Wheat. 364, 5 L. Ed. 357, said : 

"It is most true that this court will not take jurisrlictioii if it s^honld not ; 
but It Is equally true that It must tal?e jurisdiction if it sliould. Tlie judiciary 
eannot, as the Lerfslature ma.v, avoid a measure, because it aiiproaches tlie 
confines of the Constitution. We eannot pass it by because it is doubtful. 
With wtiatever doubts, with whatever difficulties, a case may be attended, vve 
must décide It, if it be brought before us. AVe liave no more right to décline 
the exercise of jurisdiction which is given than to usurp that which is not 
given. The one or the other would be treasoii to the Constitution. Questions, 
may occur which we would gladly avoid ; but we eannot avoid them. Ail we^ 
can do is to exercise our best judgment, and conscientiously to perform our' 
duty." 
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The charges made by complainant in case No. 8,810 against the 
act, are: (1) That it impairs the obligation of his contract and the 
contracts of those similarly situated with him, as shareholders, in vio- 
lation of article 1 of section 10 of the national Constitution ; (2) that 
the act and its acceptance by the Bank, and the deposit of the funds 
of the Bank, under the requirements of the act, with the Treasurer 
of the State, to be distributed in accordance with its provisions, de- 
prives complainant, and those similarly situated with him, of their 
property without due process of law. 

In case No. 8,817, the sole question presented is that the act in 
question discriminâtes against complainants to their in jury, and dénies 
them the equal protection of the law, in violation of the provisions 
of the fifth and fourteenth amendments to the national Constitution. 

Article 2, § 1, of the Constitution of this state provides : 

"The législative power of thIs state shall be vested in a House of Repré- 
sentatives and Senate." 

By this provision of our state constitution ail législative power pos- 
sessed by the people of the state in their collective capacity, except 
that which has been in express terms, or by necessary implication, by 
the Constitution of the United States conferred on the national Con- 
gress, résides in the Législature of this state, except in so far as by 
the terms of the state Constitution the people hâve reserved such power 
to themselves or restrained that body from its exercise. 

It will be observed, by section 1 of the act in question, that the 
Législature has not attempted the direct exercise of its power on 
any person, natural or corporate, within its jurisdiction. It has not 
by the exercise of its législative power declared a necessity that any 
depositor in any bank shall be secured from loss, nor that any banking 
institution shall provide a guaranty f und for its depositors, or any class 
of such depositors. In other words, the act in question, of its own 
weight, touches no subject in either person or property. Before it 
becomes of any force or effect as a rule of action or condhct for the 
government of banking associations, the existence of three contingen- 
cies, depending on facts, must be established: (1) The institution 
must be an incorporated banking association doing business in the 
state, possessing the qualifications required by the act; (2) such bank- 
ing association must through its board of directors, authorized by its 
shareholders, pass a resolution accepting the provisions of the act; 
(3) on the filing of such resolution with the Bank Commissioner of 
the State, he is required to make an examination of the afïairs of the 
institution, and if found by him from such examination to be properly 
managed in accordance with the banking laws of the state, and it shall 
deposit with the Treasurer bonds or money in accordance with the 
provisions of the act, the Bank Commissioner shall issue his certificate 
of authorization. 

What the légal effect of this act may be after its passage and ap- 
proval before any banking association hadi accepted its provisions, or 
as to any banking association before such acceptance, raises a question 
of some doubt; for it is clear, as -the form of government of the 
States of this nation, and the nation itself, is not purely republican, but 
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is a représentative republican form o£ g-overnment, and as by the terras 
of our State Constitution ail législative power possessed by the state 
has been conferred on a House of Représentatives and Senate in légis- 
lative session assembled, that ail the electors of the state at an élection 
called for that purpose voting in favor of the adoption of the provi- 
sions of the act in question could not hâve constituted it a law of the 
state. Hence, as it is beyond the power of ail of the electors of the 
state by their expressed consent to constitute the provisions of the act 
in question a law of the state, does it not follow, of necessity, that that 
which is inefïectual to bind any citizen of the state as law, without the 
consent of the citizen, cannot become binding in any other than a con- 
tractual sensé from its acceptance by the person to be bound thereby? 

However this may be, one thing is clear : The act being permissive 
only, and not compulsory, and depending on its acceptance by the 
person to be bound thereby, and not alone on the lawmaking will, 
the source of its authority may not be traced to the exercise of the 
police power of the state. For the police power of the state is a 
power resorted to of necessity in the protection and promotion of 
the health, comfort, safety, and welfare of society. Being a law of 
force and necessity, of restraints and prohibitions, it may not be by 
the state committed to the judgment of the citizen to détermine whether 
he will or will not be bound by its exercise. Tiedeman, Limitations 
of Police Powers, § 1; Freund on Police Power, §§ 3, 8, 23; Loch- 
ner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 49 L- Ed. 937; C. 
B. & Q. Railway v. Drainage Com'rs, 200 U. S. 561, 26 Sup. Ct. 341, 
50 h. Ed. 596 ; Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 38 
E. Ed. 385; Réduction Companv v. Sanitarv Works, 199 U. S. 306, 
26 Sup. Ct. 100, 50 L. Ed. 204 ; 'Gardner v. Michigan, 199 U. S. 325, 
26 Sup. Ct. 106, 50 L. Ed. 212 ; Ritchie v. People, 155 111. 98, 40 N. 
E. 454, 29 L. R. A. 79, 46 Am. St. Rep. 315; People v. Steele, 231 
m. 340, 83 N. E. 236, 14 L. R. A. (N. S.) 361, 121 Am. St. Rep. 321. 

Counsel for the défense in their brief assert the efifect of the act 
in question to be only "a permit by the state for banking corporations 
to amènd the charters under which they are doing business." If this 
statement of the extent and effect of the law be accepted, the question 
presented is: Can the state lawfully authorize a majority of the share- 
holders of the Bank to so amend its charter as to pledge a portion of 
its assets to secure the obligations of third person s as against the 
protest of a dissenting shareholder, and does not such authorization by 
the state operate to deprive a dissenting shareholder of his property 
without due process of law? And does not the act of the Bank in 
making a pledge of its property under such authorization impair the 
binding forée of the contract of the dissenting shareholder with the 
Bank and the state? Section 1, art. 12, of the Constitution of the 
state provides : 

"The Législature shall pass no spécial act conferring corporate powers. 
Corporations may be ereated under gênerai laws ; but ail sucti laws may be 
amended or repealed." 

The bank in this case was ereated under the gênerai incorporation 
act of the state. The manner in which its funds might be invested 
was prescribed by section 417, Gen. St. 1901, as f ollows : 
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!'I<o l^ank fShall employ Its, money^, direetly or Indirectly,; In trade or com- 
merce, by buylng and selling ^OQds, chattels, wares and mercharidise, and shall 
not invèst any of its funds lu tlie stock of any other bàiiU or corporation, nor 
make any loans or discounts on the security bf tlie sliares of Its own capital 
stock, nor be the purchàsar or holder of any such shares unless sucli security 
or purcliase sliall be uecessary to prevent loss upon a debt previously con- 
tracted in good faitli." 

That the charter of a private corporation having a capital stock, 
such as the bank in qtiéstion, constitutes a contract between the state 
and the corporation, between the state and the shareholders in the 
corporation, and between the corporation and its shareholders, must 
be conceded to be settled by the authorities. State Bank of Ôhio v. 
Knôop, 16 How. 369, 14 L,. Ed. 977; Cooley on Const. Limitations 
(5th Ed.) §,337; Livingston v. Lynch, 4 Johns. Ch. (N. Y.) 573; Na- 
tusch V. Irving, 2 Coppers, Ch. 359. That under the power of araend- 
ment and repeal reserved in the Constitution of this state the Légis- 
lature may take away and destroy ail charter rights and privilèges 
granted for governmental purposes, and not creating a private con- 
tract, must be conceded. But, if this is done, the contract rights of 
the shareholders to the property after the payment of the obligations 
of the corporation still remain. Mr. Justice Miller, delivering the 
opinion of the court in Greenwood V; Freight Co., 105 U. S. 13, 86 
L. Ed. 961, saidM 

"Personal and real property acquired by the corporation during its lawfnl 
existence, rights of contract or choses In action so acquired, and which do not 
in their nature dépend upon tbe gênerai powers couferred by the charter, are 
not destroyed by such repeal ; and the courts may, if the législature does not 
provide some spécial remedy, enforce snch rights by the means wlthin their 
power. The rights of the shareholders of such a corporation to their interest 
in its property are not annihilated by such a repeal, and there must remain 
In the courts the power to protect thèse rights." 

In Wilmington Railroad v. Reid, 13 Wall. 264, 20 L. Ed. 568, Mr. 
Justice Davis, delivering the opinion, said : 

"It has been so often declded by this court that a charter of Incorporation 
granted by a state créâtes a contract between the state and the corporators, 
which the state cannot violate, that It would lie a work of supererogation to 
repeat the reasons on which the argument is founded." 

Again, that under the power reserved in the Constitution the Légis- 
lature may lawfully amend the provisions of the gênerai incorpora- 
tion law under which the Bank was incorporated must be and is con- 
ceded. But to this power of amendment there is a limitation set be- 
yond which the state may not go. In Shields v. Ohio, 95 U. S. 319, 
24 L. Ed. 357, Mr. Justice Swayne, delivering the "opinion of the 
court, said: 

"The power of altération and amendment Is not without llmit. The altéra- 
tions must be reasonable. They must be made In good faith, and be consistent 
with the scope and object of the act of incorporation. Sheer oppression and 
wrong cannot be Inflicted under the guise of amendment or altération. Be- 
yond the sphère of the reserve powers, the vested rights of property of corpo- 
rations, in such cases, are surrounded by the same sanctions and are as in- 
violable as in other cases." 

The property of a shareholder may be used by the corporation in 
any legitimate manner to further the business for which the corpora- 
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tion was created, and the state may, under its reserve power oi amend- 
ment, f rom time to tiine change the rnanner of such use and the 
means employed to further the purpose for which the corporation was 
created; but "a material and fundamental change in the charter by 
an arnendment to that charter is an unconstitutional violation of the 
contract rights of any shareholder who does not consent to such an 
amendment." Cook on Stock and Stockholders (3d Ed.) § 500; 
Marietta, etc., R. R. Co. v. EOiott, 10 Ohio St. 57; Fry's Executor v. 
Lexington, etc., R. R. Co., 2 Metc. (Ky.) 314; Hill v. Glasgow R. 
Co. et al. (C. G.) 41 Fed. 610 ; Stephens v Rutland R. R. Co., 29 Vt. 
545 ; Middlesex Turnpike Corporation v. Locke, 8 Mass. 268 ; Chero- 
kee Iron Co. v. Jones, 52 Ga. 276. 

That the act of the Bank in pledging its property, as has been donc 
in this case, to be applied to the discharge of the obligations of third 
parties, in the absence of the authorization of the act in question, 
would be an act beyond its authority, - ultra vires and void, must be 
conceded. That the contract of the depositor with a bank is a private 
contract, and that money taken for the purpose of reimbursing such 
depositor for loss sustained, or which may be sustained on such con- 
tract, is a taking of property for a private and not a public or govern- 
mental purpose, is conclusively settled. State v. Township of Osaw- 
kee, 14 Kan. 418, 19 Am. Rep. 99 ; Lowell v. Boston, 111 Mass. 454, 
15 Am. Rep. 39. That the state may not through the exercise of the 
power of taxation, or by the exercise of any other governmental power, 
take private property for a purely private purpose, is also conclusively 
established. Loan Ass'n v. Topeka, 20 Wall. 655, 22 L. Ed. 455; 
Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. Ed. 238; 
Cole V. La Grange, 113 U. S. 1, 5 Sup. Ct. 416, 28 L. Ed. 896 ; Dob- 
bins V. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169 ; 
Mo. Pac. Ry. v. Nebraska, 164 U. S. 403, 17 Sup. Ct. 130, 41 L. Ed. 
489 ; Dodge v. Mission Township, 107 Fed. 827, 46 C. C. A. 661, 54 
L. R'. A. 242; Crescent Liquor Co. v. Platt (C. C.) 148 Fed. 894; 
Aima Coal Co. v. Cozad, 79 Ohio St. 348, 87 N. E. 172, 20 L. R. A. 
(N. S.) 1092; Baltimore & Eastern Ry. Co. v. Spring, 80 Md. 510, 31 
Atl. 208, 27 L. R. A. 72; Lucas v. State, 75 Ohio St. 114, 78 N. E. 
955; State v. Froehlich, 118 Wis. 129, 94 N. W. 50, 61 L. R. A. 345, 
99 Am. St. Rep. 985 ; William Deering & Co. v. Peterson, 75 Minn. 
118, 77 Nv W. 568 ; State v. Switizler, 143 Mo. 287, 45 S. W. 245, 
40 L. R. A. 280, 65 Am. St. Rep. 653. 

As, therefore, an attempt on the part of the Bank to employ its 
property for the purpose of securing the contract of deposit made by 
an individual with another bank, or in reimbursing such depositor for 
loss sustained on his contract, is clearly beyond its power and void 
as against complainant, a shareholder in the Bank, and as the use of 
money for such purpose is a purely private use, for which the state 
may not take it, it follows, of necessity, that that which it is beyond 
the power of the state to take directiy is beyond its power to au- 
thorize a corporation of its création to take for such purpose, against 
the protest of complainant, a minority shareholder dissenting there- 
from; and it must be held that the act of the stâte in attempting to ' 
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confer such power on the Bank impairs the obligations of the contract 
of complainant who dissents therefrom, with the Bank, and with ihe 
State, in violation of article 1, § 10, of the national Constitution. Such 
a taking is also without due process of law and in violation of the 
fourteenth amendment to the fédéral Constitution. 

As to what constitutes due process of law, Mr. Justice Brovvn, in 
Holden v. Hardy, 169 U, S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780, said : 

"Eecognizing the diSiculty In defining, with exactness, the phrase 'due pro- 
cess of law,' It Is certain that thèse words Imply conformity with naturai and 
Inhérent prinelples of justice, and forbid that one man's property, or risht to 
property, shall be taken for the beneflt of another, or for the benefit of the 
State, without compensation." 

It foUows, the derourrer, for want of equity, in case No. 8,810, must 
be overruled. 

Is there want of equity in the averments of the bill in case No. 8,817 
of the national banks? It is true, as asserted by complainants in this 
case, that national banks are created by authority of Congress for a 
public purpose, and are necessary instrumentalities and agencies of the 
gênerai govemment. In Osborn v. United States Bank, 9 Wheat. 738, 
6 L,. Ed. 204, Chief Justice Marshall, delivering the opinion of the 
court, said: 

"Let thls distinction be considered. Why Is it that Congress can Incorporate 
or create a bankî Thls question was answered in the case of McCulloch v. 
State of Maryland [4 Wheat. 316, 4 L. Ed. 579]. It Is an Instrument whieh is 
'necessary and proper' for carrylng on the fiscal opérations of governnient. 
Can thls Instrument, en any rational calculatlon, efCect its object, unless it be 
endowed with that faculty of lendlng and deallng in money, which is con- 
ferred by its charter? If It can, if It be as compétent to the purposes of gov- 
emment without as with thls faculty, there will be much difficulty In sustain- 
Ing that essentlal part of Its charter. H it eannot, then this faculty is nec- 
essary to the legitlmate opérations of govemment, and was constitutlonally 
and rlghtfuUy ingrafted on the institution. It is, in that view of subject, the 
vital part of the corporation ; it Is its soûl ; and the rlght to préserve it orlg- 
Inates in the sanie prlnclple, with the rlght to préserve the skeleton or body 
whIch It animâtes. The distinction between destroying what is denomlBated 
the corporate franchise and destroying Its vivifying prlnciple is preclsely as 
Incapable of belng malntalned as a distinction between the rlght to sentence 
a human belng to death and the rlght to sentence him to total deprivatlon of 
sustenance durlng life. Dei)rlve a bank of its trade and business, whieh is its 
sustenanoe, and its Immortallty, If it hâve that property, will be a very use- 
less attribute." 

In Farmers', etc., Nat. Bank. v. Dearing, 91 U. S. 29, 23 L. Ed. 
196, Mr. Justice Swayne, delivering the opinion of the court, said : 

"The national banks organlzed under the act are instruments deslgned to 
be used to ald the govemment in the administration of an Important branch 
of the public service. They are means appropriate to that end. Of the degree 
of the necessity which existed for creatlng them Congress is the sole judge. 
Belng such means, brought Into existence for thls purpose, and intended to bo 
so employed, the States can exercise no control over them, nor In any wise af- 
fect thelr opération, except In so far as Congress may see proper to permit. 
Anything beyond thls Is 'an abuse, because it is usurpation of power whioh a 
single state eannot give.' Against the national will 'the states hâve no power, 
by taxation or otherwlse, to retard, Impede, burthen, or In any manner con- 
trol, the opération of the constltutlonal laws enacted by Congress to carry in- 
to exécution the powers vested In the gênerai govemment.' Bank of the 
United States v. McCulloch, supra [McCulloch v. Maryland, 4 Wheat. 316, 4 
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L. Ed. 579; Osborn v. Bank of the United States, 9 Wheat 738, 6 L. Ed. 
2041; Weston and Others t. Charleston, 2 Pet 466 [7 L. Ed. 481]; Brown v. 
Marj'land, 12 "VNTieat. 419 [6 L. Ed. 678] ; Dobbins v. Erie County [16 Fet. 435, 
ÏO L. Ed. 1022]. The power to create carries with it the power to préserve. 
The latver is a corollary froin the former. The prineiple annouiiced in the au- 
thorities cited is Indispensable to the elKciency, the independenee. and, Indeed, 
to the bénéficiai existence, of the gênerai government ; otherwlse it would be 
liable, In the discharge of its most important trusts, to be anuoj'ed and 
thvvarted by the wlll or caprice of every state in the TTnion. ludefinite con- 
fusion would follow. The government would be reduced to a pitiable condi- 
tion of wealmess. The form mlght remain, but the vital essence would hâve 
departed." 

In Davis v. Elmira Savings Bank, 161 U. S. 275, 16 Sup. Ct. 503, 
40 L. Ed. 700, Mr. Justice White, delivering the opinion of tlie court, 
said: 

"Xatlonal banks are Instrumentalitles of the fédéral government, created 
for a public pun^ose, and as such necessarily subject to the paramount au- 
thority of the United States. It follovs's that an attempt by a state to deflne 
their duties or control the conduct of their affairs is absolutely void, wherever 
such attempted exercise of authority expressly conflicts with the laws of the 
United States, and either frustrâtes the purpose of the national législation or 
impairs the efficiency of thèse ageneles of the fédéral government to discharge 
the duties, for the performance of which they were created. Thèse prineiples 
are axiomatic, and are sanctloned by the repeated adjudications of this court." 

In Easton v. lowa, 188 U. S. 220, 33 Sup. Ct. 288, 47 L. Ed. 453, 
Mr. Justice Shiras, delivering the opinion of the court, said : 

"That législation bas in view the érection of a System extending throughout 
the country, and indépendant, so far as power Is conferred or concerned, of 
state législation, which, if i>ermitted to be applicable, mlght impose limita- 
tions and restrictions as various and numerous as the states. Havlng due re- 
gard to the national character and purjioses of that System, we cannot con- 
cur in the suggestions that national banks. In respect to the powers conferred 
upon them, are to be vlewed as solely organized and operated for prlvate 
gain." 

In McClellan v. Chipman, 164 U. S. 347, 17 Sup. Ct. 85, 41 L. Ed. 
461, Mr. Justice White, delivering the opinion of the court, said : 

"National banks 'are subject to the laws of the state, and are governed in 
their daily cotirse of business far more by the laws of the state than of the 
nation. Ail their contracts are governed and eonstrued by state laws. Their 
acquisition and transfer of property, their rigbt to collect their debts, and 
their liabllity to be sued for debts, are ail based on state law. It is only when 
the state law incapacitates the banks from discharging their duties to the 
government that it becomes unconstitutlonal.' National Bank v. Common- 
wealth, 9 Wall. 362 [19 L. Ed. 701]." 

In the light of this relation of complainants, as national banks, to 
the gênerai government and the state, taking into considération the 
fact that national banks by the very law of their création, which ail 
are conclusively presumed to know, are disqualified and prohibited 
from accepting the provisions of the act in question, and that the 
Législature of the state, notwithstanding the provisions of section 13 
of the act, knew at the time of its passage complainants were so pro- 
hibited, and further, considering the averments of the bill, not only 
that the act in its actual opération was intended to deprive complain- 
ants of their customers and business, thus injuring the rights of their 
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shareholders and impairing their efficiency to discharge the public 
duties for wliich they ïvere created, to such an extent as to destroy 
their business and compel them to surrender. their charters, but that 
in actual opération, by the employment of such means, instrumentah- 
ties, and devices as are authorized by the act to be employed by those 
state-incorporated banks which hâve accepted the provisions of the 
act, such is its actual effect in opération, can there be a doubt of the 
right ôf complainants to relief from such unhappy situation, or that 
an act of the state authorizing corporate citizens of its création to so 
embarrass and destroy other citizens created by national authority, 
which cannot escape by accepting its terms, is such an unjust and un- 
reasonable discrimination as amounts to a déniai to complainants of 
the equal protection of the laws? If it were within the power of 
complainants, as it is of incorporated state banks, to accept the pro- 
visions of the act, and thus escape the embarrassment of their situa- 
tion,_they would not, perhaps, be heard to complain on this ground. 
Or, if their disqualification arose from a state of facts admitting of 
reasonable adjustment, they might not, perhaps, be heard to complain 
of the discrimination of- the law against them; for by the terms of 
the act ail are invited, under certain conditions, to assume its burdens 
and accept its benefits. But, as to complainants, disqualified by the 
law of their very existence, the benefits and obligations of which they 
must surrender before they may accept the invitation extended, the 
very invitation itself becomes a mère brutum fulmen, and is in légal 
elifect as though complainants, by name, had been expressly forbidden 
and prohibited from accepting and enjoying the privilèges extended 
by the act to those institutions of state origin qualified, or which may 
become qualified, under its terms. 

From a considération of the provisions of the act in question for 
the purpose of discovering its true intent, object, and purpose, in view 
of the fact that national banks are prohibited from accepting its pro- 
visions and participating therein, and as such prohibition arises from 
the law of their création, which is conclusively presumed to be known 
of ail men, it must be found the true intent, object, and purpose of 
the act in question was to enable certain banks incorporated under the 
laws of the state, by accepting its provisions, to create and maintain 
a fund in possession of the Treasurer of the State, to be employed for 
the purpose of securing the payment of certain favored contracts of 
deposit made with any bank contributing to such fund in "case of the 
insolvency of any contributing bank, to the exclusion of ail other con- 
tract creditors with such insolvent bank, and for the purpose of mak- 
ing public display of the fact that the deposits with any contributing 
bank are ^uaranteed under the terms of the act for the purpose of 
attracting depositors to such bank. If this be its true intent and pur- 
pose, must not the natural and inévitable effect of such an act be to 
attract deposits, and especially those of the guaranteed class, from ail 
other banks not participating, and draw them into the banks co^operat- 
ing with the state in the enterprise, to the disadvantage and loss of 
those prohibited from participating? This is the actual effect of the 
arrangement in opération as averred by complainants in their bîll. 
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The question, of grave and controlling importance iâ: Does such 
législation by and co-operation of the sovereign state with banks of 
its création iviolate rights guaranteed to complainantS ;by thc national 
Constitution and laws enacted in pursuance tbereof, which are alike 
the suprême law of the land, and the law of complainants' existence? 
It is true, as contended by défendants, that this law does not operate 
directly in any manner on complainants. It in no way controls or 
régulâtes the conduct of their business aiïairs. It prescribes no rules 
for complainants' guidance and préfixes no penalties for their viola- 
tion. It directly créâtes no burden which they must assume and carry. 
Therefore it is confidently asserted by demurrants that whatever 
disadvantage in business afïairs, inconvenience, or loss may befall 
complainants from the actual opération of the act is merely incidental 
to the lawful exercise of législative power by the state. Therefore 
they will not be heard to complain. 

The government, through the lawful exercise of its constitutional 
power, has deemed it wise to create its instrumentalities and agents in 
ail parts of this commonwealth, in the necessary and convenient trans- 
action of its public governmental affairs, the continued existence of 
which, with functions unimpaired, are as essential to the objects of 
government as was their création in the first instance. Therefore, 
wherever the power of the government was exerted for the establish- 
ment of such necessary instrumentalities, does not the power of the 
government extend for their protection against destruction or impair- 
ment of their ability to discharge the public functions which were 
the object of their création, and this regardless of the fact as to 
whether the force destructive of their continued existence or vitality 
arises from a direct exercise of the power of the state against them, 
or such destructive force be created against them on the part of the 
state by indirection? Must not the power to create a life, the con- 
tinued existence of which is necessary for the purpose of the creator, 
of necessity include the power to préserve that life, with vigor unim- 
paired, against a destructive force arising from one source as well as 
another? I think this must be true. In the great case of Marbury v. 
Madison, 5 U. S. (1 Cranch) 137, 2 L. Ed. 60, Chief Justice Marshall, 
delivering the opinion of the court, said : 

"To what purpose are powers limitecl, and to what purpose is that limitation 
committed to writliig, If tjiese limits may, at any time, be passed by those in- 
tended to be restrained? The distinction between a government with limited 
and unlimlted powers is abolished, if tliose limite do not confine the person on 
which they are imposed, and if acts prohibited and acts allowed are of equal 
obligation." 

In Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205, 
Mr. Justice Harlan, delivering the opinion of the court, said : 

"The courts are not bound by mère forms, nor are they to be misled.by mère 
pretenses. They are at liberty — Indeed, are under a solemn duty— to looli at 
the substance of thlngs, whenever they enter upon the inquiry whéther the 
Législature had trausceuded the limits of its authorlty. If, therefore, a stat- 
ute purporting to hâve been enacted to protect the public health, the public 
morals, or the public safety, has not real or substantial relation to those ob- 
jects, or is a palpable invasion of rights secured by the f undamental law, it 
is the duty of the courts to so adjudge, and thereby give eflCectto the Consti- 
tution." . , , , . i 
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In reason, therefore, may not complainants, as national banks, chal- 
leng-e the constitutional validity of this act which confers privilèges on 
incorporated banks of the state which are denied to them, not from 
choice, but by the law of their existence, with like propriety and 
effect as though the act cast on complainants burdens from which such 
State banks are by the terms of the act exempt? And do not the 
authorities controlling hère so déclare? The language of the four- 
teenth amendment is: 

"No state shall make or enforce any law which shall abridge the privilèges 
or immunlties of cltlzens of the United States, nor shall any state deprive any 
person of llîe, llberty or property wlthout due process of law, nor deny to any 
person within Its jurisdiction the equal protection of the laws." 

Mr. Justice Field, in Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. 350, 

30 L. Ed. 578, said: 

"The fourteenth amendment to the Constitution of the United States does 
not prohibit législation which is liniited either In the objects to which it is 
dlrected, or by the terrltory within which It Is to operate. It merely requires 
that ail persons subjected to such législation shall be treated alike, under like 
circumstances and conditions, both In the privilèges conferred and In the lia- 
billties Imposed. As we said In Barbier v. Connolly, speaking of the fourteenth 
amendment: 'Class législation, dlscrlmlnating against some and favoring oth- 
ers, Is prohlbited; but législation which, in carrylng out a public purpose, is 
limited in Its application, if within the sphère of its opération it affects alike 
ail persons similarly situated, is not within the amendment.' 113 U. S. 27, 32 
[5 Sup. Ot. 357, 360, 28 L. Ed. 923.]" 

In Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 
230, Mr. Justice Matthews, delivering the opinion of the court, said: 

"The fourteenth amendment to the Constitution is not confined to the pro- 
tection of cltlzens. It says: 'Nor shall any state deprive any person of lile, 
llberty or property wlthout due process of law, nor deny to any person within 
Its jurisdiction the equal protection of the laws.' Thèse provisions are uni- 
versal in their application, to ail persons within the territorial jurisdiction, 
wlthout regard to any différence of race, or color, or of nationality ; and the 
equal protection of the laws is a pledge of the protection of equal laws." 

In Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 23 Sup. Ct. 
431, 46 h. Ed. 679, Mr. Justice Harlan, delivering the opinion of the 
court, said : 

"We hâve also said: The fourteenth amendment, in declaring that no state 
'shall deprive any person of lif e, llberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection of the 
laws,' undoubtedly intended, not only that there should be no arbitrary dep- 
rlvatlon of life or llberty, or arbitrary spoliation of property, but that equal 
protection and securlty should be given to ail under like circumstances in the 
enjoyment of , their Personal and civil rights ; that ail persons should be 
equally entitled to pursue their happiness and acquire and enjoy property; 
that they should hâve like access to the courts of the ccùntry for the protec- 
tion of their persons and property, the prévention and redress of wrongs, and 
the enlorcement of contracts ; that no impediment should be Interposed to the 
pursuits of any one except as applied to the same pursults by others under 
like circumstances; that no greater burdens should be laid upon one than are 
laid upon others in the same calllng and condition ; and that In the adminis- 
tration of criminal justice no différent or higher punishment should be Im- 
posed upon one than such as is prescribed to ail for like offenses." 
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In Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362^, 14 Sup. 
Ct. 1047, 38 L. Ed. 1014, Mr. Justice Brewer, delivering the opinion 
of the court, said: 

"The equal protection of the laws, whlch, by the fourteenth amendment, no 
State can deny to the Indivldual, forbids législation, in whatever form it may 
be enacted, by whlch the property of one indivldual Is, without compensation, 
wrested from hlm for the beneflt of another, or of the public. Thls, as bas 
been often observed, Is a govemment of law, and not a govemment of men, 
and it must never be forgotten tbat under such a govemment with its constl- 
tutlonal limitations and guarantles, the forme of law and the machlnery of 
govemment, with ail their reach and power, must In their actual worliings 
stop'on the hither side of the unnecessary and uncompensated taklng or de- 
struction of any prlvate property, legally acqulred and legally held." 

In Cotting v. Kansas City Stockyards Co., etc., 183 U. S. 79, 22 
Sup. Ct. 30, 46 L. Ed. 92, Mr. Justice Brewer, delivering the opinion 
of the court, and quoting with approval from the opinion of Judge 
Catron, in Vanzant v. Waddel, 2 Yerg. (Tenu.) 260, said: 

"Every partial or prlvate law, whlch dlrectly proposes to destroy or afCect 
indivldual rlghts, or does the same thing by affording remédies leading to sim- 
llar conséquences, is unconstitutlonal and void. Were thls otherwise, odious 
Indlvlduals and eorporate bodies would be governed by one rule, and the mass 
of the communlty, who made the law, by another." 

In State v. Goodwill, 33 W. Va. 179, 10 S. E. 285, 6 L. R. A. 621, 
25 Am. St. Rep. 863, it is said : 

"The rlghts of every Indivldual must stand or fall by the same rule of law 
that governs every other member of the body politic under slmllar circuin- 
stances ; and every partial or private law which dlrectly proposes to destroy 
or affect indivldual rlghts, or does the same thing by restrlcting the privilèges 
of certain classes of citizens, and not of others, when there Is no public neces- 
slty for such discrimination, Is unconstltutional and vold." 

"The inhibition of the fourteenth amendment, that no state shall deprive 
any person wlthin its jurisdlction of the equal protection of the laws, was de- 
plgned to prevent any person or class of persons being slngled out as a spécial 
Subject for discrimination and favorlng législation." State v. Mltchell, 97 Me. 
68, 53 Atl. 887, 94 Am. St. Rep. 481. 

In McKinster v. Sager, 163 Ind. 671, 72 N. E. 854, 68 L. R. A. 273, 
106 Am. St. Rep. 268, that court said : 

"But it is not the business of the state to make discriminations in favor of 
one class agalnst another, or in favor of one employment against another. The 
state can bave no favorites. Its business is to protect the industry of ail, and 
to give ail the beneflt of equal laws." 

In the light of the foregoing authorities, it must be held that a 
législative enactment that confers spécial privilèges and benefits on 
a class which, by the law, and not by conditions, are denied to another 
class in the same business or calling, and which privilèges and benefits 
30 conferred on the favored class may be and are employed to impair 
and destroy the business of those belonging to the excluded class, is 
inhibited by the provisions of the fourteenth amendment to the na- 
tional Constitution. And more especially must this be true, I think, 
in a case such as this, where the business conducted by the excluded 
class is not only of the same nature and character as that transacted 
by the favored class, and is conducted in the same city, town, or 
locality, and in compétition one class with the other, but, further, 



898 175 FfebMÉAt BËPGfe*BfR. 

wheré ihè ckss exduded-frorii'pat-tidpMihg'itttllê privilèges and b'en- 
«fits of the act wascréâ'ted foi* -a publie pùrpôse-, and the members 
are charged with the performance of important goVëmmCntal func 
tions requisite and necessat}/; to^be transacted prortiptly and efficiently 
in maintaihing the stability, difïïity, and perpetuity of the government 
itself. While it is true, such a,gçhbies, creatéd by the gênerai govern- 
ment to assist in tihe dischargë of its public govemmental affairs, must, 
of necessity, come in compétition with institutions transacting like 
business created by the several states, and must, when subjected to the 
enforcém'ent .qî like ànd^équâl, laws,, survive or ,pefish as the trans- 
action' oî.theiri bùçiness- may proye successful and , profitable, or the 
reverse, yet it cannot be true that the states may, at will, either by vir- 
tue of direct législative enacttnéhts impair or destroy the efficiency or 
existence' of such national institutions, or indirectly, by making institu- 
tions of their création favorites of the law, conf er such spécial privi- 
lèges and beiiefits on them that tlie national institution cannot, in com- 
pétition with them, endure. For, in the end, the great financial business 
interests of the people of this country, intrusted to the care and keep- 
inç of b^nking institutions, must dépend for its security and prompt 
adjustment more on the known honesty, ability, and conservatism of 
those in charge of the affairs of such institution than in the control ex- 
«rcised over them by law. Lasting financial security and permanent 
commercial prosperity bas ever come and can only come to a state 
from confidence by man reposed in the honesty of purpose, the integ- 
rity of character, and the fidelity to, duty of his fellow man. It can 
never come from the opération of unequal, unjust, or partial laws. 

As said by Mr. Justice White, in closing the opinion of the court 
in Davis v. Elmira Savings Bank, supra : 

"Nothing, of course, in thls opinion, is intended to deny the opération of 
gênerai and undiseriminatlng state laws on ttie contracts of national banks, 
so long as such laws do not conflict with the letter or the gênerai objects and 
purposes of congressional législation. Much was said in argument as to the 
public pollcy embodled in the law of the state of New York and the wisdom 
of upholdlng it. Our function Is Judiçlal, and not législative. Did we, how- 
évèr, consider motives of public poliçy, we should not be uninindf ul of the wise 
safeguard, in favor of ail the people of the United States, resulting from the 
provision whleh secures to every one deallng with a national bank a ratable 
distribution of the assets thereof, thereby stimulating confidence and uniform- 
Ity of treatment." 

Or, as said by Mr. Justice Matthews, delivering the opinion of the 
court in YJck Wo v. Hppkins, supra:' 

"This conclusion, and the reasonlng on Which It is based, are déductions 
from the face of the ordinance, a:s to Its- necessary tehdeney and ultimate ae- 
tual opération. In the présent cases we are notobllged to reason from ttie 
probable to the actual, and pasa upôn the valldity of .the ordinances com- 
plained of, as tried merely by thè opportunltlés,, whlçh, their terms afford, of 
unequal : and uhjust dlsef Imlnation In their ffdininistrâtion. For the cases 
présent thé ordinances in actuâl opération, and the facts shown establlsh an 
admiiilstration direeted so exclu«îvely against a partlcular class of persons as 
to warrant apd reçiuire the conclusion that, whatever may hâve been the la- 
tent of the ordipances as adopted, they are applied by the public authorities 
charged with theii* administraticip., and thus representing the state Itself, with 
a mind so lûëqual and oppressive as to amount to a practical déniai by the 
ptate of; that equal protection , oft the laws- which is sepured to! the petitloners, 
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as to ail other persons, by the broad and benign provisions o( tbe fourteenth 
amendment to the Constitution of the United States. Though the law itself 
be fair on its face and impartial in appearanee, yet, if it is applied and ad- 
ministered by public authority with an evil eye and an unequal liand, so 
as practically to uiake unjust and illégal discriminations between persons in 
similar circumstances, materlal to their rigbts, the déniai of equal justice is 
stlU within the prohibition of the Cîonstitution. This principle of interpréta- 
tion has been sanctioned by this court in Henderson v. Mayor oï New York, 
92 U. S. 259 [23 L. Ed. 543], Ohy Lung v. Freeman, 92 U. S. 270 [23 L. Ed. 
550], In re Virginia, 100 U. S. 339 [25 L. Ed. 676], Neal v. Deliiware, 103 U. 
S. 370 [26 L. Ed. 5G7], and Soôn Hing v. Crowley, 113 U. S. 703 [5 Sup. Ct. 
730, 28 L. Ed. 1145]." 

It follows, from what lias been said, the demurrers in cases Nos. 
8,810 and 8,817 must be overruled and denied. And défendants are 
ruled to answer the bills in said cases, if so advised by their solicitors, 
by the January, 1910, rules of this court. Failing to so answer, the 
bills will be taken as confessed. 

Applications for temporary injunctions having been presented on 
due notice, and full arguinent by solicitors for the respective parties, 
and submitted for décision, with the demurrers to the bills, the applica- 
tion in case No. 8,816, of the state banks, will be dismissed. 

In case of Larabee, No. 8,810, a temporary injunction will issue 
restraining the ofïïcials of the Bank, its officers, .agents, servants, and 
employés, from further expenditure by the Bank in complying with 
the terms of the act, and from further compliance with the terms 
of the act; also, restraining défendant Mark TuUey, as Treasurer of 
the State, from disbursing the moneys of the Bank in his hands to 
any person or persons except in restoring it to the custody of the 
Bank; and, further, restraining Joseph N. Dolley, Bank Corrimis- 
sioner of the State of Kansas, from issuing or delivering to the officiais 
of the Bank any certificate of authority empowering the Bank to con- 
duct its affairs under the provisions of the act, or from in any manner 
attempting to enforce the provisions of the act in question, or any of 
the same, against the Bank, its officers, agents, servants, employés, or 
property, until the further order of this court, on the giving of a bond 
in the sum of $5,000, to be approved by the clerk or judge of this 
court. 

In case No. 8,817, of the national banks, as the rights of complain- 
ants may not be protected in any other manner save by a broad decree, 
a writ of temporary injunction will issue, as prayed in the bill, to 
remain in force until the further order of this court, on the giving and 
approval by the judge or clerk of this court of a bond in the pénal surn 
of .$50,000, conditioned as by the law provided. 

It is so ordered. 
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In re MacDOTJGALIi. 
(IMstrlct Court, N. D. New York. January 6, 1909.) 

1. Bankettptot (§ 189*) — Liens— Fbaudulent Conviiyances. 

Wliere a bankrupt, while in good crédit, procured claimants to asslgn 
to him a poUcy on hls Ufe that he nilght use the same as security for a 
$12,000 loan, on an agreement that the policy should only be used after a 
mortgage on a farm and another poUcy had been exhausted, and the 
mortgage on the farm remalned an apparent lien of record until after 
bankruptoy, though the bankrupt's agent, on paying the debt to the mort- 
gagee from the loan, took a satisfaction whlch was not recorded, the 
bankrupt's creditors were not entitled to object to claimants' alleged 
right to reimbursement from the proceeds of a sale of the farm for the 
amount of their policy used in payment of the loan; the creditors not 
havlng been misled or Induced to give crédit to the bankrupt on the faith 
or bellef that he owned the farm free from incumbrances. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 189.*] 

2. Bankbtxptct (§ 11*) — Courts— JuEiSDiCTiON—AssETS in Otheb States. 

Adverse claimants in bankruptcy proeeedings may, in the proper case, 
sue or be sued In the Circuit Court of the United States, when the bank- 
rupt mlght hâve sued there on the same cause of action, vlz., where there 
is a dlverslty of citlzenshlp and the requisite amount is Involved, 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 11.* 
Jurisdlctlon of f-ederal courts in sults relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 a C. A. 313.] 

8. Bànkeuptcy (I 210*)— JuRisDicTioN— Liens— Adverse Claims— "Peoceed- 

ING IN BANKBTJPTCY"— "CONTKOVEEST." 

When an adverse cl aimant voluntarlly cornes into a court of bankrupt- 
cy and claims property in the possession of the trustée, wherever situated, 
or asserts a lien thereon and seeks to hâve it establlshed, enforced, or 
protected, the proceeding becomes a "proceeding in bankruptcy" in the 
course of coUecting the estate, reduclng the same to money, and distrib- 
ntlng the same, and a "controversy" in relation to the estate within the 
jurisdictlon of the bankruptcy court, under Bankr. Act July 1, 1898, c. 
541, § 2, subd. 7, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3421), giving such 
court jurlsdletion of proeeedings to cause the estâtes of bankrupts to be 
collected, reduced to money, and dlstributed, and to détermine controver- 
sles in relation thereto, except as otherwise provided. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 210.* 
For other définitions, see Words and Phrases, vol. 1, pp. 703-704.] 

4. Trusts (§§ 17, 18*)— Création— Peoof. 

A valld trust may be created and proved by paroi. 
[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 15-24 ; Dec. Dig. 
§§ 17, la*] 

6. Trusts (§ 340*) — Misuse or Sbcurities— Pledges — Lien on Tbustee's 
Pboperty. 

A bankrupt, while In good crédit, had a Missouri farm mortgaged for 
$10,000, for which debt a llfe Insurance policy was also pledged, and, de- 
siring to make a new loan for $12,000, induced claimants, his chlldren, 
who were beneflciarles in another policy, to asslgn the same to him that 
he might use it as security, agreeing that the farm should be first used 
to pay the debt, then his, own policy, and claimants' policy only In the 
event that the other security was InsulHcient. Held, that the bankrupt 
lield the claimants' policy in trust to pledge the same only in accordance 
with the agreement; and hence, the proceeds thereof having been used 
to pay the debt before the proceeds of the farm, claimants were entitled 

*For other cases see same topic à i ndmbbb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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to have the trust transferred to the proceeds of the farm and to relm- 
bursement therefrom. 

[Ed. Note. — For other cases, see Trusts, Dec; Dlg. S 340.*] 

9. SUBBOQATION (§ 25*) OWNBBS OF FLEDGED PrOPERTY. 

Claimants were also entitled to subrogation to the rights of the créd- 
iter loaning the money for which the securities were pledged and to re- 
imbursement on that theory. 

[Ed. Note. — For other cases, see Subrogation, Dec. Dig. § 25.*] 

7. Bankbtjptcï (§ 214*) — Claims— Liens — Fabrication— Evidence, 

Evidence held insnfflcient to vearrant a finding that claimants had con- 
spired vclth thelr father, the bankrupt, to establish a lien on certain 
property pursuant to a contract by which they loaned the banlirupt a 
life Insurance policy to be used only as thlrd security for his debt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 214.*] 

8. Bankruptcy (§ 188*) — Baeebd Collaterals—Pledge— Liens — Amotjnt. 

Where claimants loaned the bankrupt, their father, a life Insurance 
policy, to be used only as thlrd security for a loan, subséquent to a farm 
and another policy, and the policy was in fact pledged for certain other 
Indebtedness, of which the claimants had no knowledge, and, on bank- 
ruptcy intervening, the policy was surrendered and Its proceeds used in 
payment of the debt in exonération of the farm, claimants were entitled 
to a lien on the proceeds of the farm to an amount not exceedlng the 
proceeds of the policy, less the amount used therefrom to pay the addi- 
tional debt of the bankrupt for which the policy was pledged. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

In the matter of Clinton D. MacDougall, bankrupt. On proceed- 
ings to review a referee's order directing the trustée to pay over to 
William D. MacDougall and others $7,575.90 from the proceeds of a 
farm owned by the bankrupt at the date of his adjudication, with in- 
terest at 3 per cent, per annum. Modified. 

Harold Stone, for claimants. 
J. Henry Kerr, for trustée. 

RAY, District Judge. During ail of the time mentioned herein the 
now bankrupt was the owner of a farm in the state of Missouri which, 
since the appointment of the trustée herein, was sold by him for the 
sum of $15,000 under an agreement that the proceeds shall take the 
place of the land and be held to await the adjudication of the rights 
of the parties in and to such fund. A part of the proceeds of a cer- 
tain life Insurance policy on the life of said bankrupt, payable to the 
claimants above named, is being held by the trustée in the same way ; 
the contention being that the proceeds of the land itself should be used 
to satisfy certain indebtedness of the bankrupt for which the life In- 
surance policy was held as collatéral security by a third party, or by 
third parties, so as to release the proceeds of such insurance policy 
to the amount stated to the said claimants. As the creditors holding 
the insurance policy as collatéral had no notice of the rights, if any, 
of the claimants, the référée ordered such debts paid from the pro- 
ceeds of the insurance policy, and the balance held. The claimants 
contend that in equity their rights are transferred to the real estate 
fund and are to be satisfied therefrom. 

•For other cases see aame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep r Indexe» 
175 F.— 26 
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In or about the year 1883 the now bankrupt executed and delivered 
a note of $10,000, representing a loan to that amount, to one John 
Hunter, and as security executed a mortgag'e or trust deed on said 
farm. As further collatéral security there was assigned an insurance 
policy on the life of the bankrupt for the sum of $10,000, payable to 
the bankrupt or his légal représentatives. This loan was due and pay- 
able 10,years from that date. This note and mortgage, or trust deed, 
and policy, were duly transferred by Hunter to one Erastus Holden, 
since deceased.. In or about the month of January, 1903, the légal 
représentatives of said Holden, he being dead. demanded payment of 
said note. The now bankrupt, through his duly authorized agent, D. 
B. Cooper, thereupon made an effort to secure a loan of $12,000 from 
the Fidelity Trust Company, of Rochester, N. Y. The said Trust 
Company either refused to take the mortgage at ail as security for the 
desired loan, or demanded additional security. So far as the Trust 
Company alone is concerned, that question is immaterial, as it did not 
take the mortgage or an assignment thereof. 

At the time the bankrttpt desired to make this loan of $12,000 he 
had a policy of life insurance on his own life, No. 181,526, payable 
to said claimants, William D^ MacDougall, Jessie S. Balcom, and Mar- 
garet M. Carr, who were the children of said bankrupt. The bankrupt 
had always paid the premiums thereon. The bankrupt thereupon rep- 
resented to the claimants, the beneficiaries in said last-named policy 
of insurance, that he needed the money, $12,000, and that the loan, 
if made, would be and was to be secured by the said mortgage or trust 
deed on said farm, and by said first-mentioned policy of insurance on 
his own life, payable to his eState or légal représentatives, but that he 
must give additional security if he obtained the money, and that he 
desired an assignment of such policy, No. 181,526, payable to them, 
to use as additional collatéral security for such loan, and that, if so 
assigned to him, it would be used as third collatéral for such loan of 
$12,000 to be made to him ; that is, that the farm and other policy 
would be first collatéral, first to be exhausted for the payment of such 
loan in case of default, and that the policy payable to the children, 
claimants herè, or its proceeds, would only be liable or used to satisfy 
such loan after the exhaustion of the farm and the said first-mentioned 
policy. 

The contention is that, relying on this statement and représentation, 
the said claimants assigned the policy, No. 181,526, to said bankrupt, 
with the agreement and understanding he was to use it for the pur- 
pose and underthe conditions mentioned, and no other, and that, 
when the deht of $12,000 was paid, said farm and other insurance 
first to be exhausted for the purpose, the said policy was to be re- 
assigned to them. The claimants did assign the policy to the now 
bankrupt, and he in tum assigned it as collatéral for the loan of 
$12,000 with the other policy of insurance. His agent, doing the busi- 
ness, did not cause the mortgage to be assigned, but took a satisfaction 
instead, and held same unrecorded until after the bankrpptcy. If this 
was the agreement under which the claimants hère assigned said policy. 
No. 181,626, to said bankrupt, it was a mère loan thereof to the now 
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bankrupt for a spécial purpose, and, while he apparently had com- 
plète title, atid could pass title to any one ignorant of the facts, his 
only title as between himself and his gênerai creditors and the claim- 
ants was the right to use such poHcy as collatéral security for the loan 
of $12,000 in the manner stated; that is, as collatéral, to be exhausted 
or applied only in case the mortgage or trust deed and the other policy 
of Insurance failed or proved inadéquate for the purpose of satisfying 
the loan. If this was the agreement between the now bankrupt and 
his children, the claimants, and the rights of third innocent parties 
haYe not intervened, it is within the power of a court having équitable 
powers, and having jurisdiction of the parties concerned and of the 
subject-matter, to see to it that the rights of the claimants are pro- 
tected; and if the policy, No. 181,536, was used and appropriated in 
violation of such agreement, or in disregard thereof, whereby the 
policy was used as first collatéral and became primarily liable for the 
debt of $12,000, and other liens or equities in favor of third persons 
hâve not attached to the farm, which was to be the first or primary 
collatéral for the payment of such loan, it would seem clear that a 
court of equity may and ought to substitute the farm or its proceeds in 
place of the policy assigned by the children. 

If bankruptcy had not intervened, and if the loan of $12,000 had not 
been paid by the borrower, and if the policy, No. 181,526, payable to 
the children, used as collatéral in place of the mortgage on the farm, 
or its proceeds, had been used and exhausted to pay such loan by the 
one making it, would not equity déclare a lien on such farm in favor 
of such children as against gênerai creditors, in case they found them- 
selves without other adéquate remedy? It cannot be contended hère 
that any of the gênerai creditors bave been misled or induced to give 
crédit to the bankrupt on the faith or belief he owned the farm free 
and clear of incumbrances, as the agent of the now bankrupt, on se- 
curing the loan, took a satisfaction of the mortgage and held it un- 
recorded, so that such mortgage or trust deed remained an apparent 
lien on the farm until after the bankruptcy. No other lien or liens on 
such farm was created at any time, except that Henry H. Cook held a 
second mortgage of $5,000 on the farm, which was given by his will 
to the bankrupt and discharged by the executors after the adjudication. 
No crédit was given to the now bankrupt, except the loan of $12,000 
and one by Cooper, the agent, hereaftèr mentioned, on the faith he 
was the owner of such policy. If the agreement between the bankrupt 
and his children, thèse claimants, was as stated, they hâve a claim 
against the estate in bankruptcy to the amount claimed, and might pré- 
sent it and allège a lien arising by opération of law and equity on the 
proceeds of the farm, and ask to hâve it declared and enforced. Coder 
V. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772. This question 
of jurisdiction and power will be referred to later. 

Clearly the claimants may allège their ownership of the policy and 
its proceeds, and ask to bave them returned. If the policy bas been 
used in place of other property of the bankrupt, contrary to the agree- 
ment, and the bankrupt estate bas that other property, why should it 
not bé substituted for the policy ? 

This proceeding was instituted in this court before the référée in 
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bankruptcy on a pétition of the claimants, addressed to him as such, 
verified in October, 1906, and before thé sale of the farm or the col- 
lection of the insurance. On the présentation of the pétition an order 
to show cause was issued and served on ail the creditors and interested 
parties, including the trustée. The trustée, David B. Cooper, and the 
Dundee National Bank, a créditer, answered. 

The pétition sets forth ail the facts, and asks that Nelson Drum- 
mond, the trustée, who was in possession of ail the property, be di- 
rected and required by the court: (1) To pay the $12,000 loan and as- 
sign the policy. No. 181,536, to the said petitioners. (2) To sell the 
farm in Missouri, referred to, and pay the said $12,000 loan from the 
proceeds, so far as sufficient for the purpose. (3) If the proceeds of 
the farm prove insufficient, then to sell the policy payable to the in- 
sured or his représentatives, and apply its proceeds to the payment of 
the debt, before resorting to the said policy, No. 181,526, so assigned 
by the petitioners. (4) The pétition asks such other or further relief 
as may be just. 

In substance this îs an application to the court for an order or judg- 
ment directing the trustée, in possession of ail the property, real es- 
tate, and policies of insurance, subject to the pledge thereof to the 
Fidelity Trust Company as security for such loan of $12,000 and inter- 
est, to carry out and enforce the alleged agreement between the bank- 
rupt and the claimants as to the assignment of such policy and its use 
as collatéral, without interfering with the rights of the Trust Com- 
pany, by directing the payment of such loan from the proceeds of a 
sale of the farm before resorting to the insurance policies, and to 
recognize and enforce their rights in and to such policy of insurance 
and the moneys received thereon. During the pendency of the pro- 
ceeding the farm was sold and the insurance collected by the trustée, 
and the référée made an order directing the payment of the loan and 
interest from the insurance, as he could not afïect the rights of tha 
Trust Company to be paid from that fund. 

The trustée objects to the jurisdiction of this court, viz. : (1) That 
the référée has no jurisdiction of either the subject-matter, or to hear, 
try, and détermine the adverse daims of the petitioners; claims adverse 
to the trustée, I take it, as they make no claims adverse to the Trust 
Company. (2) That the trustée has no jurisdiction as to the real es- 
tate, same being situated outside the state of New York. 

I think thèse objections are answered by the decided cases, as well 
as on principle. In Thomas v, Woods (C. 'C A., 8th Circuit) 173 Fed. 
685, 590, it is held, citing cases : 

"The objection of the appellant that the trial court was without Jnrlsdlc- 
tlon of the property, because It was not situated In the district of Kansas, 
has no œerlt. Upon the flling of a pétition In bankruptcy, ail property held 
by or for the bankrupt Is brought wlthln the custody of the court of bank- 
ruptcy, and, upon adjudication, that court Is vested wlth Jnrlsdletlon to dé- 
termine ail liens and Interests affectlng it. This Jurisdiction Is coextenslve 
wlth the United States. In re Wood & Henderson, 210 U. S. 246, 28 Sup. Ct. 
e21, 52 L. Ed. 1046; In re Granité City Bank, 137 Fed. 818, 70 C. 0. A. 316; 
ïn re Muncle Pulp Oo., 151 Fed. 732, 81 C. C. A. 116; Guardian Trust Co. v. 
Kansas City Southern Rallway Co. (C. C. A.) 171 Fed. 43; Dempster t. Wa- 
ters-Plerce OU Oo. (a C. A.) 172 Fed. 353." 
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The trustée in bankruptcy represents ail the creditors. He may 
consult with ail, and represent and protect their interests. If third 
persons claim property which has come to the hands of the trustée, 
and assert a lien thereon, or a claim thereto, or ask to hâve it returned, 
may not the bankruptcy court, having possession thereof, and control 
over the trustée and property, adjudicate ail controversies relating 
thereto, when the parties claimant come voluntarily into that court 
which has équitable power in the premises? 

Section 2 of the act (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420]) provides: 

"That the courts of bankruptcy * • * are hereby Invested • • * 
with such jurisdiction at law and In equity as will enable them to exercise 
original jurisdiction In bankruptcy proceedlngs * ♦ * to ♦ * * (7) 
cause the estâtes of bankrupts to be collected, redueed to money and dlstrib- 
uted, and détermine controversies In relation thereto, except as herein other- 
wise provlded; * • * (15) make such orders, issue such process and en- 
ter sueh judgToents In addition to those speciflcally provlded for as may be 
necessary for the enforcement of the provisions of this act." 

Section 23a provides: 

"Jurisdiction of United States and State Courts. — (a) The TJnlted States 
Circuit Courts shall hâve .lurlsdiction of ail controversies at law and In eq- 
uity, as dlstinguished from proceedlngs in bankruptcy, between trustées as 
such and adverse claimants concemlng the property aequired or claimed by 
the trustées, in the same manner and to the same extent only as though bank- 
rutcy proceedlngs had not been Instituted and such controversies had been 
between the bankrupts and such adverse claimants." 

If this section was designed to transfer jurisdiction of ail ques- 
tions of title to and liens on property in the possession of the trustée 
and claimed by him to belong to the estate of the bankrupt, when 
claimed by third parties, to the Circuit Court of the United States 
when the necessary amount is involved, and there is the requisite diver- 
sity of citizenship, even then that court has no jurisdiction of this 
question involved hère ; for, while the amount involved exceeds $2,- 
000, exclusive of interest and costs, there is not the requisite diversity 
of citizenship as to ail the claimants. But that is not the meaning or 
the proper construction of the section. Adverse claimants may, in a 
proper case, sue or be sued in the Circuit Courts of the United States 
when the bankrupt mig:ht hâve sued there on the same cause of action ; 
that is, in case of diversity of citizenship and requisite amount involved. 
Bush V. Elliott, 202 U. S. 477, 482, 26 Sup. Ct. 668, 50 L. Ed. 1114, 
cited and approved Murphy v. John Hofïman Co., 211 U. S. 568, 29 
Sup. Ct. 154, 53 L. Ed. 327. But when the adverse claimants volun- 
tarily come into the court of bankruptcy and claim property in the 
possession of the trustée, wherever situated, or assert a lien thereon 
and seek to hâve it established and enforced or protected, the bank- 
ruptcy court has jurisdiction under subdivision 7 of section 2 of the 
act, and even independently of that section. Murphy v. John Hofïman 
Co., 211 U. S. 562, 568, 569, 29 Sup.Ct. 154, 53 L. Ed. 327. This 
makes it a proceeding in bankruptcy in the course of collecting the 
estate, reducing same to money, and the distribution thereof, and a 
controversy in relation to such estate. Murphy v. John Hofïman Co., 
211 U. S. 562, 568, 569, 29 Sup. Ct. 154, 53 L,. Ed. 327; Wabash Rail- 
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road v.ïAdelbert Collegé> 308 U. S. 38, 28 Sup. Ct, 18gj 5âL.rEd. 3T9; 
Whitnêy v. Wenman, 198 U. S. 539., ,25 Sup. Ct m, 49 Ll Ed. 1157; 
White V. Schloerb, 178,;U. S. 542, 20 Sup. Ct. 100?j,44 L.;.Éd. 1183.- 
Hewit V.. Berlin Machine Works; 194: U. S. 296, 24 Sup. Ct. 690, 48 
L.iBd.i986; Coder v.Arts, 213 U. S. 223, 233^ 39 Sup. Ct. 436, 53 
ly.'Ed. 773, where Hewit v. Berlin Maehine Works iscommented on; 
In re Rochford, 124 Fed. 182, 59 C. Cu A. 388, 10 Am. Bankr. Rep. 
608, 614. 

In 'Murphy v. John Hoiïman Co., sUpta, the court said (pages 568, 
569, of 311 U. S., pages 156, 157, of 39 Sup. Ct. [53 L. Ed. 327]) : 

"Buf wliere the property in dispute Is In ttie aetual possession of tlie court 
of bankruptcy tliere eomes into play another principle, not peculiar to courts 
of bankruptcy, but applicable to ail courts, fédéral or state. Wliere a court 
of conipetent jurisdiction bas taken property into its possession, through its 
officers, ithe property is thereby wlthdrawn from the Jurisdiction of ail other 
courts. The court having possession of the property bas an ancill'ary juris- 
diction to hear and determtoe ail questions respectiug the title, possession, or 
control of the property. lû the courts of the United States thls aneilliarj' ju- 
risdiction may be exercised, though it is not authorized by any statute. The 
jurisdiction in such cases arises ont of the possession of the property and is 
exclusive of the jurisdiction of ail other, courts, although otherwise the con- 
troversy would be cognizable In them. Wabash Rallroad v. Adelbert Collège, 
208 U. S. S8, 54 [28 Sup. Ct. 182, 52 L. Éd. 379]." 

And in the same case, after referring to Whitney v. Wenman and 
White V. Schloerb, supra, the courti continued : 

"The last two cases cited proceed upoh. and establlsh the principle that 
when the court of bankruptcy, through the act of its officers, such as réf- 
érées, receivers, or trustées, has taken possession of a res, as the property of 
a bankrupt, It has anclllary jurisdiction to hear annd détermine the adverse 
clalms of strangers to It, and that its possession cannot be disturbed by the 
process of another court. And see Skilton v. Codington, 185 N. Y. 80, 85, 86 
[77 N. E. 790, 113 Am. St. Rep. 885], and Frank v. Volbommer, 205 U. S. 521 
[27 Sup. Ct. 596, 51 L. Ed. 911], which by implication approve tbe same prin- 
ciple." 

I think this court had jurisdiction of the subject-matter and of the 
parties in interest, and that it was its duty to hear the allégations and. 
proofs of the parties and détermine their claims in and to the property 
referred to. 

We return, then, to the question: What was the right or title of the 
trustée to this particular policy and its proceeds? If there had been 
no agreement by the bankrupt to use other spécifie property as col- 
latéral before pledging this policy, thèse claimants would hâve no lien 
on the estate, or any part of it. Their claim would be a gênerai one 
as creditors of the estate. If claimants had loaned the policy to the 
bankrupt, making an assignment so he could use it, to use for a spécifie 
purpose, but for his own benefit, and he had disregard ed that purpose 
and used it generally in his business, or to obtain money and had used 
that money generally in his business, they would hâve no lien on the 
estate, or on any part of it The équitable right of the claimants hère 
to be reimbursed from a spécifie fund, or to hâve their lien transferred 
to particular property, grows ont of the fact that it was agreed that 
such particular property, in this case the farm, should be first pledged,, 
as sec\irity for the loan of $12,000. Equity regards that as done which 
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ought tq hâve been done, and hence as between the claimants and the 
bankrupt and his trustée or gênerai creditors, in the absence of inter- 
vening equities, the court may treat this matter as though the f arm had 
been pledged as first collatéral for the loan, and the policy of insur- 
ance, or its proceeds, having been used as first collatéral in place of 
the farm or its proceeds they may be substituted for the pohcy or its 
proceeds. It is imraaterial whether this was purposely or negUgently 
done by the bankrupt. The agreement under which he took the policy 
was violated, and its proceeds hâve gone to satisfy a debt which, as, 
between the, bankrupt and thèse claimants, should hâve been paid, so 
far as its proceeds were adéquate, from the farm in question. If the 
assignée of the policy, now the bankrupt, had refused to give up the 
policy to the children, who doubts he could hâve been compelled so to 
do? And if he had irrevocably parted with it to bona fide holders for 
value, who doubts that such value, if followed and identified in the 
hands of the bankrupt, would be impressed with a trust in favor of the 
claimants? So hère the farm and its proceeds, that, under the agree- 
ment, should hâve been first used to pay the loan, may be declared im- 
pressed with a trust in favor of thèse claimants as standing in the 
place of such policy. When this proceeding was instituted, the farm 
had not been sold or the money paid to the trustée on the Insurance 
policies. 

A valid trust may be created and proved by paroi. Townsend v. 
Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 258, 40 L. Ed. 383 ; Hirsh 
v. Auer, 146 N. Y. 13. 40 N. E. 397 ; Matter of Carpenter, 131 N. Y. 
86, 29 N. E. 1005. The bankrupt held the légal title to the policy in 
question, with power to pledge it as security for the loan of $12,000, 
but subséquent to and as security additional to the mortgage on the 
farm. The children so understood. This ought to hâve been done. 

"Equity considers things (îirected or agreed to be done as having been actu- 
all'y performed, where nothing bas intervened which ought to prevent a per- 
formance." Craig V. Leslle, 3 Wheat. 563, 4 L. Ed. 460 ; Taylor v. Long- 
worth, 14 Pet. 172, 10 L. Ed. 405. 

"A conveyance from trustées, which ought to hâve been made. will be con- 
sidered by à court of equity as having been made." Morris v. United States, 
174 U. S. 196, 19 Sup. Ct. 649, 43 L. Ed. 949. 

There is another équitable ground on which the proceeds of this 
farm should be held subject to a trust or lien for the benefit of the 
claimants. The proof is undisputed that from the proceeds of the 
$12,000 loan, represented by two notes of the bankrupt and secured 
as hereinbefore stated, the mortgage on this farm was paid and the 
satisfaction taken and held by Mr. Cooper, as stated ; the now bank- 
rupt remaining in ignorance of that fact for two or more years. The 
policy in question was used as first collatéral for the loan, when, under 
the agreement, a mortgage on the farm should hâve been. That loan 
having been used to clear the farm from incumbrance, and the policy 
of the children having been used to secure and then pay the loan, so 
far as so used, the farm or its proceeds, in equity and good con- 
science, ought to go to the claimants. In efïect they became surety 
for the bankrupt on his notes given for a loan which was used to dis- 
charge the lien on the farm. The farm, as between the bankrupt and 
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the claimants, was to be and in equity was pn'marily liable for the 
$13,000. The property of the children having been used to pay such 
loan, to the exonération of the farm, it ought to be held primarily 
liable for the debt, -and followed as the primary f und for its payment 
in favor of the claimants, as between them and the gênerai creditors 
of the bankrupt or his trustée in bankruptcy. 2 Story's Eq. Jur. (llth 
Ed.) p. 556, § 1348. 

The violation of the agreement by the bankrupt operated as a fraud 
upon the rjg'bts of the clainriants as much as though one had been 
intended. The bankrupt held the policy for the spécial purpose, and 
when it was diverted or misapplied a trust resulted. If not, then a lien 
was created on the farm, which was primarily liable under the agree- 
ment. Moore v. Williams, 63 Hun, 55, 16 N. Y. Supp. 403; Leary 
V. Corwin, 181 N. Y. 332, 73 N. E. 984, 106 Am. St. Rep. 543. 

The proceeds of the policy of the claimants has gone to enrich or 
swell the estate of the bankrupt, contrary to the agreement under 
which it was assigned to him, and it would be inéquitable that the gên- 
erai creditors profit from the transaction. The property of thèse 
claimants was pledged for a loan to the bankrupt on his notes, the pro- 
ceeds of which loan was used to pay off and satisfy a mortgage on the 
farm in question, and such property of claimants has now been used to 
pay the loan, the debt of the bankrupt. They were compelled to pay 
it, or to let their property go to pay it. This was . not voluntary on 
their part, but involuntary, as the agreement was the farm should 
be first liable. The satisfaction of the mortgage, with the mortgage 
itself , were held by Mr. Cooper, the agent, until after the bankruptcy 
and the appointment of the trustée. Tlie trustée then caused the 
satisfaction to be recorded afid the mortgage canceled of record. It is 
substantially a case where the doctrine of subrogation applies, and 
where the claimants should be held to hâve a lien on the premises to 
the extent of the mortgage, $10,000, so far as their policy was used 
to pay. This came about indirectly, of course; but equitably the 
claimants were sureties on two notes, of $6,000 each, and the proceeds 
of those notes was used to pay the mortgage, which claimants supposed 
stood as first security for such notes, and those notes, by the process 
described, they hâve been compelled to pay in the manner stated, in 
ignorance of the fact that the mortgage was canceled. If the mort- 
gage had not been canceled, but assigned to the Trust Company, and 
the policy had been used to pay the notes, clearly the claimants would 
hâve been entitled to the mortgage on the farm. 

From every standpoint it seems clear that in equity thèse claimants 
hâve a lien on the proceeds of the farm. No wrong is done to any 
other creditor. The doctrine of subrogation is that if A. is liable to 
B. for the debt of C, as surety for C, and is compelled to pay, he is 
entitled to stand in the shoes of B. and to any security by way of 
pledge or collatéral which B. holds for the debt. Kolb v. National 
Surety Co., 176 N. Y. 333, 237,' 68 N. E. 247; Cheesebrough v. Mil- 
lard, 1 Johns. Ch. (N. Y.) 413, 7 Am. Dec. 494. Hère B. did not hold 
the mortgage, but A. supposed he did, and C. had promised he should, 
and represented that he did. It was canceled with the proceeds of the 
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loan creating the debt of C, for which A. became surety. The farm, 
or its proceeds, exists and is in court, subject to no other equities. Can 
there be a plainer case of équitable right to a lien on such farm, or its 
proceeds, aside from a duly executed written instrument? 

It is now settled that this trustée took the property of the bankrupt 
charged with ail the valid equities and liens existing prior to the ad- 
judication, and in the same plight and condition the bankrupt himself 
held it, and subject to ail the equities impressed upon it in the hands of 
the bankrupt. Thompson v. Fairbanks, 196 U. S- 516, 25 Sup. Ct. 
306, 49 L. Ed. 577, 13 Am. Bankr. Rep. 437, 445 ; Matter of Alden, 
16 Am. Bankr. Rep. 363, 370; In re N. Y. E. P. Co., 110 Fed. 514, 
49 C. C. A. 133 ; Collier on Bankruptcy (7th Ed.) 810. 

But it is contended that the évidence is not satisfactory and conclu- 
sive as to the rights of the claimants. Whether or not the bankrupt 
knew the mortgage was paid and a satisfaction executed, instead of be- 
ing assigned, makes little différence. Cooper testifies that the now 
bankrupt did not know of the exécution of the satisfaction until two or 
three years af ter its exécution ; says he (Cooper) put it in his saf e and 
forgot ail about it. There is no prêteuse that the claimants hère knew 
or suspected that a satisfaction of the mortgage was executed. They 
were not in a position to know or ascertain, except as represented to 
them by the now bankrupt. One was on the high seas in the naval 
service, another residing in Virginia, and the third in Elmira. The 
now bankrupt did not anticipate any financial catastrophe or bank- 
ruptcy. It well may be that, if he ever knew the satisfaction, instead 
of an assignment, was executed, and Cooper says two or more years 
passed before he told him, the fact passed from his mind. Neither the 
mortgage nor the satisfaction was delivered to him. It remained with 
Cooper, who did the business. Why is not disclosed. As to the now 
bankrupt it was outstanding, as was the indebtedness. 

The letters that passed between the now bankrupt and the claimants, 
asking for and resulting in the assignment of the policy, and containing 
the agreement and représentations, were family letters, passing be- 
tween father and children. I see nothing strange in the statements 
that thèse were ail destroyed ; that such was the custom of the writers. 
There is no évidence that bankruptcy was contemplated or appre- 
hended. The children evidently expected to corne into their father's 
property on his death, and there was nothing in the situation that 
seemed to demand the préservation of the letters. There is nothing 
in the case to arouse suspicion that the contents of the letters has been 
misrepresented, or that the letters were destroyed with any evil intent, 
or any purpose to destroy or suppress évidence. So far as my ex- 
périence or knowledge goes, it is the rule to destroy family letters. I 
do not think thèse children hâve conspired with the father to concoct 
this story or to defraud the estate. I find nothing in the case to justify 
such a conclusion. It is not conceivable that thèse four persons would 
or could do so. Had such been their purpose, a writing could easily 
hâve been fabricated. The story of each was told when far separated 
from the others. I am satisfied the policy was assigned under the cir- 
cumstances and agreement and for the purpose stated. The premiums 
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were paid when the insured was in good financial condition. There is 
no suspicion that his estate was being covered into insurance on his 
life with any purpose to depreciate it or defraud creditors, or that it 
had such effect. 

Has the référée erred in fixing the amount of the lien or the amount 
that should be paid the children. The original loan and indebtedness 
was $10,000. The loan from the Fidelity Trust Company to the now 
bankrupt was made January 7, 1903, amounted to $12,000, and was 
represented by two notes, of $6,000 each, indorsed by D. B. Cooper. 

One of thèse notes was secured by collatéral, poHcy No. 165,383, 
payable to insured or his légal représentatives, and assigned January 7, 

1903, to said Trust Company. This same policy was assigned by the 
insured, the bankrupt, to David B. Cooper, on the 30th day of June, 

1904, as collatéral security for the payment of an indebtedness of 
$3,000, of which the claimants had no knowledge. This policy, under 
direction of the court, was surrendered to the Insurance Company 
May 8, 1908, on payment of its cash surrender value, $7,430, to the 
trustée in bankruptcy. 

The Gther note mentioned was secured by collatéral, policy No. 181,- 
526, payable to the claimants hère, but assigned by them to the insured, 
the bankrupt, under the agreement hereinbefore mentioned, on or 
about January 3, 1903, and by him assigned as collatéral to said Trust 
Company January 7, 1903. This policy was also assigned by said in- 
sured, the bankrupt, to said D. B. Cooper, June 30, 1904, to secure the 
said indebtedness to him of- $2,000. May 8, 1908, by the direction of 
the court, it was surrendered to the Insurance Company on payment to 
the trustée of its cash surrender value, $7,430, and later a dividend of 
$98.90 was paid thereon, making its proceeds $7,528.90. 

Theproceeds of both policies was $14,958.90. The assignments to 
Cooper were subject to the assignments to the Trust Company. The 
amount due Cooper, and for which the two policies stood as collatéral 
at thC: time of payment, was $797.13. One-half is $398.56. As this 
last amount, $398.56, went to Cooper to pay his claim, and was a 
pledgeof policy No. 181,526 by the bankrupt in violation of the agree- 
ment and for another and an independent debt of the bankrupt, I do 
not see that the claimants hâve any recourse in equity, or that this 
amount can be paid them from the proceeds of the f arm or policy pay- 
able to the estate. This amount of the proceeds of the policy was not 
used directly or indirectly, to release the farm, pay the mortgage, or 
any partof the loan of $12,000 made by the Trust Company, the pro- 
ceeds of which were used, mostly at least, to pay the .mortgage debt. 
This was an outside debt, not within the terms of the agreement or the 
contemplation of the parties. In no.event hâve. the claimants a lien 
for more than $7,13€.34, being, the, proceeds of policy No. 181,526, 
less the $398.56, necessarily used therefrom to pay the Cooper debt. 
. The farm w^s to stand as fîrst security for the $12,000 loan. Next 
the policy payable to the insured or to his représentatives. The loan 
was divided irito two notes. The amount of each, with interest, was 
$6,298.66 ;/that of both, $12,597.32. Deducting the policy payable to 
the estate, $7,430, and the balance is $5,167.32. .. But the mortgage wasj 
to stand as first security for both at $10,000, and the policy payable to 
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the estate as second, $7,430, making $17,430. This would hâve more. 
than paid both notes. But the farm having been released, and the first 
policy, payable to the estate, pledged to one note only, $6,298.66 was 
left unpaid, and as the poHcy of claimants was pledged for that it bas 
been so used, viz., $6,298.66 thereof. Deducting from its proceeds, 
$7,628.90, the amount used to pay Cooper's debt, $398.56, we hâve 
$7,130.34 remaining. Deducting the $6,298.66 used to pay the Trust 
Company's note, and we bave a surplus of $831.58, that should be re- 
turned to claimants in any event. Add this to the amount necessary 
to pay the Trust Company's debt that should hâve been paid from the 
mortgage, or farm, and we bave $7,130.34 to be returned or paid over. 
In short, the claimants never lost their right to that surplus. It bas 
remained theirs. Thçy did lose their right tothe $398.56 that went to 
Cooper, so far as any lien is concerned. It could bave been presented 
as a claim. As to the balance, $6,398.66, which should hâve been 
paid from the farm, they do bave a lien. 

Proceeds of poliey $7,528 90 

Lost by Ck)oper pledgé 39S 50 

Lien $7,130 34 

Used to pay Trust Company loan $0,298 60 

Balance In hands of trustée 831 08 

$7,130 34 

As the proceeds of the policy were $7,528.90, less $398.56 paid 
Cooper, or $7,130.34, and it paid $6,298.66, when it should bave paid 
only $5,167.32, if the fîrst policy had been pledged and applied as 
agreed, it paid $1,131.34 more than it should, and instead of having a 
balance on hand of $1,963.03, we hâve a balance of $831.68. The 
différence is $1,131.34. The claimants should bave a lien : 

For what their policy should bave paid on the note $5,167 32 

For what It paid more than it should 1,131 34 

And should hâve the actual balance on hand 831 OS 

Total $7.i:!0 34 

Proceeds of policy $7,528 00 

Deduct amount paid Cooper 308 50 

Balance ... ; $7,130 34 

Debt $12,597 ."52 

Apply policy 105,383 7.430 00 

Balance for policy 181,520 .?5,1(;7 32 

True balance that should be on hand $1,903 02 

Actual balance 831 08 

Paid more than should if first policy applied t;i wliole debt §1,131 34 

Should bave paid 5,107 32 

Actual balance 8;31 (38 

Amount claimants entitled to ; $7,130 34 

I know of no theory on which intcrest canor should be allowed 
claimants, unless the fund lias been drawing interest. The fund is in 
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court, and has been, and the estate cannot be charged interest, unless 
the fund itself has earned it. The claimants are entitled to such 
interest as the fund has actually earned since it was received, and no 
more. 
" There will be an order modifying the order under review accord- 
ingly, and, as modified, it will be aftaned. 



In re HARPEB. 
(District Court, N. D. New York. January 4, 1910.) 

1. Bankruptcy (§ 327*) — Claims — Necessitt op Fokmai, Proop. 

An allégation In a pétition In involuntary bankruptcy that a petltioner 
Is a créditer ot the bankrupt to an amount stated, and the failure of the 
bankrupt to answer and eontrovert the allégation, does not make the 
faet of such Indebtedness res judicata as to the ereditors or the trustée; 
but such petltioner must still file and prove bis clalm, whlch may be con- 
tested by the trustée or any créditer. 

[Ed. Note. — For other cases, see Banicruptcy, Dec. Dlg. § 327.*] 

2, Bankeuptct (§ 145*) — Property Passino to Trustée— Rights of Action. 

False représentations, inducing another to enter Into a contract, in 
carrying out which, owlng to the falslty of such représentations, he lest 
money, constltute an Injury to property, withln Code Cir. Proc. N. Y. % 
8343, subd. 10, which deflnes an injury to property for whlch an action 
will lie as "an actlonable act whereby the estate of another is lessened, 
other than a personal injury or the breach of a contract"; and under 
Bankr. Act July 1, 1898, c. 541, § 70a (6), 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3451), which provides that rights of action arising from an In- 
jury to a bankrupt's property shall pass to bis trustée, the rlght of action 
to recover for such false représentations passes to the trustée in bank- 
ruptcy of the person injured thereby. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 145.*] 

8. Set-Off and Cottnterclaim (§ 29*)— New York Statuts— Claim for False 
Représentations. 

In an action to recover the prlce of goods furnlshed under a contract, 
a rlght of action by the plaintlfC against the défendant for false repré- 
sentations inducing such contract is one "connected wlth the subject of 
thé action," whlch under Code OIv. Proc. N. Y. § 501, may be pleaded as 
a counterclalm. 

[Ed. Note. — For other cases, see Set-Off and Counterclalm, Cent. Dlg. 
§§ 49^1; Dec. Dlg. § 29.*] 

4. Bankeuptct (§ 326*) — Claims— Set-Off. 

Under Bankr. Act July 1, 1898, e. 541, § 6Sa, 30 Stat. 565 (U. S. Comp. 
■ St. 1901, p. 3450), which provides that "In ail cases of mutual debts or 
mutual crédits bet\Yeen the estate of a bankrupt and a créditer the ac- 
count shall be stated and one debt shall be set off against the other, and 
the balance only shall be allowed or pald," a trustée In bankruptcy may 
set up as a set-ofC against a claim flled by a créditer a clalm for unliq- 
uidated damages exlsting in faver of the bankrupt against such creditor 
which passed to the trustée, and whlch under the law of the state the 
bankrupt, but for bis bankruptcy, might hâve pleaded as a cennterclaim 
In an action by the creditor, and the trustée may hâve such claim liquld- 
ated by the référée, unless some other mode of liquidation is dlrected. 

[Ed. Note. — I"'or other cases, see Bankruptcy, Dec. Dig. § 826.*] 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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BL Bawkbuptct (J 4») — Oonstbuction of Act— Définition ot Tebms— "Isr- 

OLUUE." 

In the définition of words and terms In Bankr. Act July 1, 1898, c. 541, 
S la, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), a provision that a word 
shall "include" a certain thlng does not exclude other nieanings. 
[Ed. Note. — For otlier cases, see Banlcruptcy, Lfèc. Dlg. § 4.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3499-3500; 
Tol. 8, p. 7685.] 

6. Banketjptcy (§ 326*) — Construction of Act— Définition of Tekms— 

In Bankr. Act July 1, 1898, c. .541, S 68a, 30 Stat. 565 (U. S. Oomp. St. 
1901, p. 3450), providing that niutual debts between the estate of a bank- 
rupt and a creditor shall be set off against eaeh other and the balance 
only allowed or pald, the word "debts" should he construed to include a 
rlght of action against the creditor for injury to the bankrupt's prop- 
erty, wlilch passed to the trustée under section 70a (6), although unliq- 
Idated. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 326.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1864^1886 ; vol. 
8, p. 7628.] 

7. Bankruptct (f 2»0*) —Administration of Estate— Duty of Trustée. 

It Is not the privilège of a trustée In bankruptcy to use tlie estate cora- 
mltted to hls charge to settle questions of law which may arise, and if 
Buecess Is doubtful In case of a elaim allégea to be due the estate, and the 
resuit, If suceessful, wlU not enhance the value of the estate after paying 
the expansé, It is hls duty as a gênerai mie to abandon the clalm, uniess 
at least a substantial majorlty of the ereditors désire the litigatlon to 
proceed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

8. Bankruptct (§ 340*) — Peoof of Claims— Set-Off— Burden of Peoof. 

Where the debt of a creditor against the estate of a bankrupt bas been 
duly proved, the burden of proof rests upon the trustée to establlsh a set- 
off pleaded by hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 840.*] 

In the matter of Howard E. Harper, bankrupt. On review of order 
of référée denying the motion of Peninsular Paint & Varnish Com- 
pany to quash and overrule the objections filed to its claim by East 
Side Club and other ereditors, and to quash, dismiss, and disallow the 
pétition of the trustée in bankruptcy appointed herein, praying that 
said claim of said paint and varnish company be disallowed and ex- 
punged. Affirmed. 

John J. Mackrell (James Farrell, of counsel), for trustée and ob- 
jecting ereditors. 

Thomas H. Guy (H. D. Bailey, of counsel), for claimant. 

RAY, District Judge. On the 26th day of February, 1908, an in- 
voluntary pétition in bankruptcy was filed against the above-nanied 
bankrupt, Howard E. Harper, by Peninsular Paint & Varnish Com- 
pany, and this pétition alleged that such company was a creditor of said 
Howard E. Harper. March 1^, 1908, ,said Harper filed a voluntary 
pétition in bankruptcy, and filed schedules in which he states that said 
Peninsular Paint & Varnish Company is a creditor to the amount of 
about $3,500, but also sets forth that the said company is indebted to 
him in the sum of $6,500. The nature of this last-mentioned alleged 

*Far otbar casea see same topic £ ! numbeb in Dec. te Am. Digi. 1907 to data, & Eep'r ladtxea 
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indëbtedHeS's will be refôrred to later. On his voltintary petitioni 
Harpçr.was adjudicated a bankrupt on the 16th day of March, 1908, 
and théi;ea,ft^r, and on the ,37th day of March, 1908, the tw6 proceed- 
ings were eonsolidated, and Harper was adjudicated a bankrupt under 
the involuntary pétition, also without answer or objection, No issue 
wà's raised as to the validity of the claim of the Peninsular Paint & 
Varnish Company by Harper or any of his creditors. After adjudica- 
tion and consolidation such proceedings were had that a trustée was 
duly apppinted. He .qu^hfiied and entered on the discharge of his 
duties ithereafter the sald company, hereafter called the "Peninsular 
Company," filed its duly itemized and verified claim with the référée. 
It is in due form, and is a vahd proof of claim on its face. Certain 
creditors, at thé first meeting of creditors, filed objections thereto ; but, 
for the pùfpose of electing a trustée, it was temporarily allowed, with 
the understanding that later the trustée should file objections, so as to 
test the validity of the claim. On the 39th day of July, 1908, the trus- 
tée filed his pétition for the re-examination of such claim of the Pen- 
insular Company. September 23, 1908, said company moved for an 
order quashing the objection filed by such creditors and dismissing the 
said petitipn of the trustée. The motion was based upon the pétitions 
and proceedings for adjudication, the schedules of the bankrupt, the 
prjoof of daim of the Peninsular Company, the objections thereto, the 
said pétition of the trustée, certain testimony given by the bankrupt 
on his examination in the proceedings, and on the pétition filed by the 
trustée for a settlement of the estate of such barikrupt. The référée 
denied the rnôtion to quash the objections and dismiss the pétition of 
the trustée to, re-examine the claim of said Peninsular Company, and 
this proceeding for a review of that décision follows. 

The claim of the Peninsular Company, amounting to $3,391.17, after 
deducting payments and crédits for discount, shortage, and merchan- 
dise returned between Ôctober 10, 1906, and October 23. 1907, is 
for goods, wares, and merchandise sold and delivered to said Harper 
between' October 13, 1906, and July 18, 1907, "of the r-easonable value 
and stipulated price of $6,272.87, no part of which bas been paid, 
except the sum of $2,881.70, leaving a balance due, owing, and unpaid 
of $3,391.17, a statement of which account is hereto annexed and made 
a part of this proof ; that said debt exists upon an open account and 
became due on the 5th day of June, 1907, that day being the average 
due date of the items of said account." The claim then proceeds as 
follows: . 

"This déponent further allèges that heretofore, and In the month of No- 
vember, 1907, an account was stated between the said Howard B. Harper and 
the Peninsular Paint & Varnish Osmpany, Limited, and that upon such ac- 
counting it was flxed, determined, and agreed that the said Harper was In- 
debted untothe said Peninsular Paint & Varnisii Company in the sum of 
$3,391.17, together with the interest thereon, f rom the 5th day of .Tune, 1907, 
which said si(m and the interest thereon sald Harper promlsed and agreed to 
pay ; that no part of said debt has ever been paid ; that there are no set-offs 
or counterelaims to the same ; that no note has been recelved for sald account ; 
that no : judgment has been ' rendered thereon ; that sald corporation has not, 
nor has any person by Its order or, to the knowledge or bellef of this depo^ 
nent, for Its use, had or recelved any manner of securlty for sald debt what- 
ever." 
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A statement of items is annexed as ref erred to in the claim. 

The objections filed by the creditors contain no déniai of any alléga- 
tion of the claim, but set up counterclaims alleged to exist in favor of 
Harper against said Peninsular Company connected with and growing 
ont of the same transaction or transactions set forth in the claim. The 
objections read: 

"The undersigned creditors of the above-named bankrupt do hereby object 
to the allowance of the claim of the Peninsular Paint & Varnish Company, of 
Détroit, Michigan, herein, against the bankrupt estate, upon the irround that 
there is a valid cotmterclalm existing in favor of the banltrupt and his estate 
against said Peninsular Paint & Varnish Company, whleh counteroîaim ex- 
ceeds in amount the claim of said Peninsular Paint & Varnish Oo. against said 
bankrupt, and whleh counterclalm should be set off against the claim of said 
Peninsular Paint & Varnish Co., in accordanee with the provlRions of section 
68 of the bankruptey law. The annexed affldavlt of Howard E. Harper. veri- 
fled March 31, 1908, contalns a statement of the basls of said count«rclaim, 
and is made a part of this objection." 

The affidavit of Harper, ref erred to in such objection and annexed 
thereto, so far as material, reads as f ollows : 
"Rensselaer County, City of Troy — ss.: 

"Howard E. Harper, belng duly sworn, says that he Is the bankrupt above 
named, and that the claim existing In his favor against the Peninsular Paint 
& Varnish Company, which claim is seheduled as an asset of the bankrupt es- 
tate herein, consists in substance of the followlng items: 

"First. Damages sustalned by déponent by reason of the false and frandu- 
lent représentations made by said Peninsular Paint & Varnish Company to dé- 
ponent, by which déponent was induced to engage in business in the city of 
Troy, N. Y., In or about the month of August, 1906, as the local représentative 
of said Peninsular Paint & Varnish Company In the sale of the goods manufac- 
tured by said company. Said représentations were in substance to the elïect 
that said company had business in thls locailty amounting to .^20,000 per year. 
Said représentation was false, and was known to l>e false by said company 
when it was made, and déponent relied upon such représentation in making 
the contract, which was then made for the purchase by déponent of goods 
made by said Company. Déponent paid to said company about $2,300 for the 
first car load of paint mentloned in said contract. The purchase priée of the 
second car load of palnt mentloned In said contract amounted to about $1,900, 
and that amount bas uot béen paid by déponent, but is included as » part of 
the claim of said company herein. By reason of the false représentations made 
by said company to déponent, déponent bas lost the $2,300 which he paid to 
said company, besides about 18 months' tlnie and labor. which is wbrth to dé- 
ponent not less than $3,000. That the business of said company in this lo- 
cailty dld not amount to more than $5,000 per year. That the gross profits of 
said business, if it had amounted to $20,000 p«r year, would Iiave been $4.000 
per year, and the net profits to deiïonent would hâve been at least $2,000 per 
year. Said business amounted in fact to only $.5,000 per year, and the gross 
profits thereof being but $1.000, there were not net profits to déponent, but aH' 
actual loss, not only of said net profits, but of money which déponent was 
obligea to borrow in order to carry on said business. Said amount of borrowed 
money amciunts to at least $1,300, making the total losses sustained by reason 
of said false and fraudulent représentations of the said Peninsular Paint & 
Varnish Company at least 'the sum of $6,600. ■ 

"Second. In and by the contract entered Into between déponent and said 
Peninsular Paint & Varnish Company, in or about August. lOOG, said company 
agreed to f urnlsh to déponent the services of a capable salèsman to assist de-~ 
ponent in alsposing of the goods nianufactured by said company in this lo- 
cailty for- certain periods of the year, specified in said contract. Said' com- 
pany fàiléd and neglected to furfiish such salesman at the period speéffied in 
said contract, àtid when a sâlesmâU' was eventually furnished'to déponent t<>r 
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a short tlme by sald company sald salesman was Incapable and Inexperlenced, 
and was of no assistance whatever to déponent. That by reason of the failure 
of sald Company to carry eut its oontract with déponent In the respect herein 
referred to déponent bas suffered damages In the sum of at least $1,000. 

"Howard B. Harper. 
"Swom to before me this 31st dnv of March, 1908. 

"James W. Wright, Notary Public, Bens. Co." 

The verified pétition of the trustée, asking that such daim be ex- 
punged and rejected, so far as material, reads as f ollows : 

"To Edwln A. King, Esq., Eeferee In Bankruptcy: 

"Tour petltioner respectfully shows: That he Is the trustée herein. That 
the proof of debt of the Penlnsular Paint & Varnish Company, a corporation, 
of the clty of Détroit, in the state of Michigan, claiming to be a crpditor of 
sald Howard B. Harper, was filed herein on the Slst day of March, li>OS, but 
the same bas not be^ allowed and should not be allowed for the foliowingi 
reasons: 

"That sald daim Is based in part npon the alleged aecount stated between 
the bankrupt and said Penlnsular Paint & Varnish Company, and as your 
petltioner is informed and belleves no aecount was in fact ever stated between 
said bankrupt and the Penlnsular Paint & Varnish Company, and said claim is 
Illegally and improperly filed in so far as the considération for said claim con- 
sista in whole or in part of sald alleged aecount stated. That as your petl- 
tioner is informed and belleves the claim of the bankrupt herein against said 
Penlnsular Paint & Varnish Company, amountlng to ,$6,.500, which is scheduled 
by the bankrupt as an asset, was not Included or consldered in any alleged 
or attempted statement of aecount between sald bankrupt and said Penlnsular 
Paint & Varnisi» Company. That as your petltioner is informed and belleves 
the sald Penlnsular Paint & Varnish Company is Justly indebted to the bank- 
rupt estate herein for damages sustained by said bankrupt within two years 
prior to the adjudication herein in an amount aggregating at least $6,500. 
That the claim of the bankrupt estate for sald amount of damages against the 
said Penlnsular Paint & Varnish Company exceeds in amount the claim of said 
Penlnsular Paint & Varnish Company against said bankrupt. 

That as your petltioner. is informed and belleves the claim of the bankrupt 
estate against the said Penlnsular Paint & Varnish Company arises out of the 
followlng facts: In or about the month of August, 1906, the said Penlnsular 
Paint & Varalsh Company represented to sald banknipt that said company 
then had a.palnt business in the city of Troy and vicinity amountlng to $20,000 
per year. The sald représentation was false, and was known to be false by 
said company whcn It was made, and said bankrupt relled upon such représen- 
tation in maklng the contract which was then made for the purchase by said 
bankrupt of the palnts manuf actured by sald company, and said bankrupt then 
engaged In the paint business In the city of Troy as représentative of said 
Penlnsular Paint & Varnish Company, In the sale of the palnts manufactured 
by said company. That in the conduct of sald business, and beeause of the " 
false and fraudnlent représentation made by the said Penlnsular Paint & 
Varnish Company to sald bankrupt, said bankrupt lost the sum of $6.500. 

"ïour petltioner further shows upon Information and belief: That in or 
about the month of August, 1906, sald Penlnsular Paint & Varnish Company 
entered Into a contract In writlng wIth said bankrupt, in and by which con- 
tract sald company agreed In substance to furnish to sald bankrupt the serv- 
ices of a capable salesman to assist said bankrupt In the disposai of the goods 
manufactured by sald company. That sald company falled and neglected to 
fumlsh such salesman at the tlme spedfled In said contract, and by reason 
of the failure of sald company to carry out sald contract sald bankrupt suf- 
fered damages lii the sum of at least $1,000. That the amount of ail the dam- 
ages sustained by sald bankrupt beeause of the ucts and omissions of the sald 
Penlnsular Paint & Varnish Company should be offset against the claim of 
sald Penlnsular Paint & Varnish Company against said bankrupt, and the 
claim of the Penlnsular Paint & Varnish Company as filed herein should be 
expunged- That the attomey for the said Penlnsular Paint & Varnish Oom- 
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pany Is Thomas H. Guy, Esq., of Troy, N. T. That no previous application 
bas been made to this or any other court for the order hereinafter asked. 

"Wherefore your petltloner prays tliat the said proof of debt of the Penln- 
sular Paint & Varnlsh Company be rejected and expunged. 

"Dated Troy, N. Y., July 29, 1908. 

"Frank H. Deal, Trustée, Petltloner." 

It will be noted that the affidavit o£ Harper does not deny the sale 
and delivery and agreed price of the gcxids, wares, and merchandise, 
or the account stated, but sets up two counterclaims. The pétition of 
the trustée admits the sale, etc., dénies the account stated, and sets up, 
in substance, the same counterclaims. 

The claim of the Peninsular Company is not based upon an account 
stated. That allégation may be wholly disregarded, and we hâve a 
complète and valid proof of claim, which, in the absence of objection, 
should and must be allowed as a valid claim to the amount stated. 
The trustée does not deny the sale and delivery of the goods to the 
bankrupt, the agreed price, the value, the payments, or the balance due. 
He simply dénies that there was an account stated between the par- 
ties, which included this account. 

This reduces the questions involved hère to the propositions: (1) 
Whether or not valid actionable counterclaims or offsets are alleged; 
and (2) if so, can they or either of them be used to reduce or ex- 
tingu'sh the otherwise valid, provable, and proved claim of the Pen- 
insular Company? 

The allégation in the involuntary pétition, the Peninsular Company 
being one of the petitioning creditors, that such company was a cred- 
itor of said Harper, the alleged bankrupt, to the amount stated, and 
the failure to answer the pétition and controvert the allégation, did not 
make it res adjudicata as to the creditors or as to the trustée. The 
Peninsular Company must still file its proof of claim and procure its 
allowance. Any créditer, or the trustée, may contest it. Matter of 
the Continental Corporation, 14 Am. Bankr. R. 538, 542, 543; In 
re Cleveland Ins. Co. (C. C.) 22 Fed. 204 ; Aspden v. Nixon, 4 How. 
(U. S.) 467, 498. 

I agrée vv^ith the dissenting opinion of Sanborn, C. J., in Ayres v. 
Cône et al., 14 Am. Bankr. R. 739, 746, 138 Fed. 778, 71 C. C. A. 
144. Quite probably a creditor, who appears in the proceeding and 
contests the adjudication on the ground a petitioning creditor is not 
a creditor of the alleged bankrupt, would be concluded by the adjudi- 
cation. Not so of those who do not appear or contest. That is not 
the time or place for presenting and contesting claims as such. There 
is no privity between the creditors, or between the alleged bankrupt 
and his creditors, which will bind them on the question referred to. 

But this question is not very important hère, as the undisputed facts 
show that the Peninsular Company is a creditor to the amount stated, 
and the question is, really, whether the trustée may prove and bave 
liquidated an unliquidated claim for damages, or claims for damages, 
of the nature stated, and if such claims, or either of them, are sus- 
tained, use the recovery to reduce or "wipe eut" the claim of the Pen- 
insular Company, If the trustée had corne into possession of a valid 
promissory note of $3,000 made by the Peninsular Company, overdue, 
175 F.— 27 
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and belonging to the bankrupt and his estate after adjudication, îs 
there any question that he could set it up as a counterclaim or offset 
to the claim of the Peninsular Company, and to that extent reduce its 
claim? I think not. Any debt, liquidated or unliquidated, owing to 
the bankrupt from a créditer of his, whether for damages or on con- 
tract, express or implied, which passes to the trustée, may, of course, 
be used by him to reduce the claim of such créditer when presented, or 
to extinguish it altogether. Section 68 of the bankruptcy act, as 
amended, provides: 

"Set-Offs and Counterclalms.— (a) In ail cases of mutual debts or mutual 
crédits between the estate o( a bankrupt and a créditer the account shall be 
stated and one debt shall be set off agalnst the other. and the balance only 
shall be allowed or pald." Act July 1, 1898, c. 541, 30 Stat 565 (U. S. Oomp. 
St. 1901, p. 3450). 

By section 70 of the act ît is provided, in substance, that upon his 
appointment and qualification the trustée shall be— 
"vested by opération of law with the title of the bankrupt, as of the day he 
was adjudged a bankrupt, except in so far as It Is to property which Is ex- 
empt, to ail * * * (5) property which prier to the flling of the pétition he 
could by any means bave transferred, or which might hâve been levied upon 
and sold under judiclal process agalnst him; * * * (6) rlghts of action 
arlslng upon centracts or from the unlawful taking er détention of, or injury 
to his property." 

It is self-evident, I think, that rights of action for unliquidated dam- 
ages for false and fraudulent représentations, or for a breach of con- 
tract, whether assignable or not, are not regarded as property under 
subdivision 5. 

Do the objecting creditors set up, or does the trustée in his pétition 
set up or allège, "a right of action," existing in favor of Harper, prior 
to his bankruptcy, "arising upon contract" ? Clearly neither of them 
set up a right of action arising from the unlawful taking or détention 
of his property. Do the creditors or trustée set up a right of action 
arising from, in jury to the bankrupt's property? The first counter- 
claim is to recover damages for false and fraudulent représentations 
whereby the bankrupt was induced to enter into a contract to purchase 
paints and to enter on the business of selling or dealing in paints, 
whereby it is alleged he lost the sum of $6,500. The second counter- 
claim is to recover damages for a breach of contract in not furnishing 
a capable salesman to assist Harper in the disposai of goods manufac- 
tured by the Peninsular Company. Damages in the sum of $1,000 
are alleged. In the first counterclaim no breach of contract is alleged. 
It is a cause of action (if one is sufficiently stated) to recover damages 
for false and fraudulent représentations made by the company, where- 
by, relying thereon, the bankrupt, prior to bankruptcy, was induced to 
enter into a certain contract to engage in a certain business, and in 
such busiriess purchase his stock of the Peninsular Company, ail of 
which he did, and because of the false and fraudulent représentations 
inducing such contract he lost $6,500. This is not a right of action 
arising; upon contract. Is it one arising from injury to Harper's 
property? Cçde Civ. Proc. N. Y. § 3343, subd. 10, provides: 

"An Injury to property is an actionable act whereby the estate of auother 
is lessened, other than a personal injury, or the breach of a contract." 
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Was the making of thèse false and fraudulent statements an "ac- 
tionable act," within the meaning oi this provision of the law? No 
physical act is alleged which lessened the estate of Harper, unless it be 
that the making of false and fraudulent statements is a physical act, 
within the définition stated. The représentations did not lessen or 
diminish the estate of Harper directly ; but, the claim is, they induced 
Harper to enter into a contract which otherwise he would not hâve 
made, and that in the exécution or attempted exécution of same, with- 
out f ault on his part and solely because of the f act that business con- 
ditions and surroundings were not as represented, he lest $6,500, and 
that thereby his estate was lessened to that extent. In other words, 
the false and fraudulent représentations made to Harper by the Pen- 
insular Company induced an act by Harper in the exécution of which 
he lost $6,500. The gravamen of the cause of action is the false and 
fraudulent représentations, the acts of making them; the resuit is 
damage by the loss of money belonging to Harper's estate, whereby 
such estate is diminished or lessened. 

In Ghiglione v. Friedman, 115 App. Div. 606, 100 N. Y. Supp. 1024, 
the court, per Miller, J., says: 

"At first blush It might appear that the term 'Injury to property' ineluded 
only some physical Injury to tangible property ; but it is defined by sutidiyislon 
10 of section 3343 of the Oode of Civil Procédure to be 'an actionable act, 
whereby the estate of another is lessened, other than a Personal injury or the 
breach of a contract' It is plain from this définition that the expression 'in- 
jury to property,' as uscd in the act, ia to be glven a broad and unrestricted 
meaning, so as to Inelude every Invasion of one's property rights by actionable 
wrong, and the décisions in this State hâve qulte uniformly construed the ex- 
pression in this manner. Buckley v. Mayor, 30 App. Div. 4G3, 466 [52 N. Y. 
Supp. 452] ; Stewart v. Lyman, 62 App. Div. 182, 185 [70 N. Y. Supp. 936] ; 
Bogart V. Dart, 25 Hun [N. Y.] 395; Weiller v. Schreiber, 63 How. Frac. [N. Y.] 
491 ; CTeveland v. Barrows, 59 Barb. [N. Y.] 364." 

In that case the défendant willfully and unlawfully caused a notice 
of mechanie's lien to be filed on plaintiiï's property upon a fictitious 
claim, whereby work was delayed and rental lost. This was, of course, 
an injury to the property and property rights of the plaintiff. The act 
clouded the title and delayed work thereon, to the direct injury of the 
property and to the pecuniary loss of the owner. In Buckley v. 
Mayor, etc., 30 App. Div. 463, 62 N. Y. Supp. 452, afïirmed 159 N. Y. 
558, 54 N. E. 1089, the owner of certain premises was constructing a 
vault thereon when he was unlawfully threatened with arrest in case 
he did not obtain and pay for a permit. Believing that the threat 
would be executed, he went to the department of public works and 
paid the necessary money and obtained a permit. Subsequently he 
sued to recover the money paid. The court — 

"held that the rule in regard to voluntary payments was not applicable to 
this case, as the ovvner's property in a légal sensé was injured by the act of 
the inspecter and his threatened exercise of a power which the owner believed 
that the inspecter possessed, and which was calculated to take money eut of 
his pocket by the delay necessarily attendant upon its exercise." 

The case shows that plaintiff's men engaged in the work were actu- 
ally stopped from working, and the work delayed and money lost 
thereby, as well as in the payment of the f ee for the permit. This was 
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an illégal actionable act, resulting directly in a lessenîng of plaîntiff's 
estate or property. In Laufer v. Sayles, 5 App. Div. 582, 39 N. Y. 
Supp. 377, the action, amongst other things, was to recover damages 
for obtaining a deed of the plaintiff's premises by fraudaient repré- 
sentations and then disposing of such property. Held, that this was 
an action for injury to property, as it destroyed plaintiff's title. In 
Stewart v. Lyman, 62 App. Div. 182, 185, 70 N. Y. Supp. 936, the de- 
fendant made false and fraudaient représentations inducing the plain- 
tifï to purchase certain worthless shares of stock and pay $1,550 there- 
for, and also gave to plaintiff's assignor, one L., certain shares of such 
worthless stock in payment for certain services. L. assigned his claim 
to plaintiflf. A warrant of attachment was issued, and défendant 
moved to vacate on the ground the complaint and other papers did 
not show "injury to personal property in conséquence of fraud." The 
court said: 

"Section 3343 of the Code of Civil Procédure (subdivision 10) defines an In- 
jury to property as 'an actionable act, whereby the estate of another is less- 
ened, other than a personal injury, or the breach of a contract.' It is manifest 
that the acts hère complained of constitute a lessenîng of the estate of the 
plaintifE and his assignor, the gravamen of the complaint being the taking 
away from the plaintiff of sums of money by means of fraud." 

This would seem to be a plain holding that material false and fraud- 
aient représentations which induce another to part with his property 
constitute an actionable act causing injury to property. If so, is it 
not a "right of action arising from an injury to his property"? How- 
ever, Harper was not induced by the false and fraudulent repré- 
sentations to part with any property, or to stop any work on his 
property, or to pay men for time idle, and he lost no rental of prop- 
erty. He was induced by such représentations to enter into a certain 
contract with the orie making them, to purchase and engage in an 
attempt to sell certain property — risk that property in business — and 
in and by so doing, for the reason such représentations were false, he 
lost his money or property, His estate was lessened. In this case the 
Peninsular Company not only made the représentations, but was the 
party to be benefîted by the contract. Harper was to purchase of it 
his stock of goods, risk same in the business, and pay therefor to the 
company. He did under that contract purchase thèse goods mentioned 
in the claim of the Peninsular Company presented as a claim to the 
trustée of Harper's estate in bankruptcy. If Harper had not been ad- 
judicated a bankrupt, and had been sued by the Peninsular Company 
for the price or value of the goods, he could bave set up and pleaded 
this counterclaim. Sections 500 and 501, Code of Civil Procédure. 
Section 500 permits the setting up of a counterclaim, and section 501 
says : 

"The counterclaim, specifled in the last section, must tend, In some way, to 
dlmlnlsii or defeat the plaintiffs recovery, and must be one of the following 
causes of action agalnst the plaintlfC, or, in a proper case, against the person 
whom he represents, and in favor of the défendant, or of one or more défend- 
ants, between whom and the plaintiff a separate judgment may be had in the 
action: 

"1. A cause of action, arisiug out of the contract or transaction, set forth 
In the complaint as the foundation of the plaintiff's claim, or connected with 
the subject of the action. 
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"2. Tn an action on contract, any other cause of action on contract, exlstlng 
«t the commencement of the action." 

This counterclaim, the one asserted by the trustée, does not arise on 
contract, and is not for damages for a breach of the contract on which 
the Peninsular Company relies ; but it is a claim to recover damages 
resulting from the false and fraudulent représentations of the party 
who, in efïect, sues on the contract, who was a party thereto, and who 
induced the making thereof ; and the contention of Harper's trustée 
is that, having been induced to enter into it by such false représenta- 
tions, and under and pursuant to it to purchase the goods in question 
and engage in the business of selling them, by reason of the falsity of 
such statements, he (Harper) lost his money or property. 

This cause of action for the damages sustained is one connected 
with the subject of the action — that is, the claim of the Peninsular 
Company hère — even if it is not one arising out of the contract or 
transaction on which that company bases its claim as presented to the 
trustée. It is a cause of action to recover damages sustained by 
reason of or as a conséquence of the fraud perpetrated in inducing the 
making of the very contract the Peninsular Company relies upon as the 
basis of its claim, and which damages were sustained in executing or 
performing that very contract, so induced, for the benefit of the said 
company. Ail this is settled by the décisions of the Court of Appeals 
of the State of New York. Carpenter v. Manhattan Life Insurance 
Company, 93 N. Y, 552, 556; Thomson v. Sanders,'118 N. Y. 253, 
258, 359. 23 N. E. 374. The words "subject of the action" mean "the 
facts constituting plaintiff's cause of action." Lehmaier v. Griswold, 
40 N. Y. Super. Ct. 100, cited and approved Rothschild v. Whitman et 
al.. 132 N. Y. 472, 476, 30 N. E- 858. The facts constituting the Pen- 
insular Company's claim are the contract to sell goods, and the sale 
and delivery of said goods pursuant thereto, and a breach thereof by 
nonpayment. The counterclaim is that such contract was entered into 
because of false and fraudulent représentations made by the company 
and relied on by the vendee or purchaser under the contract, resulting 
in great loss, because there was no market for the goods as repre- 
sented. True, the représentations preceded the contract, and the or- 
dering and delivery of goods under it, and the loss ; but they were ail 
connected and followed in regular séquence. The case is not like 
Rothschild v. Whitman et al., 132 N. Y. 472, 30 N. E. 858. 

I am therefore of the opinion, and hold, that the claim for damages 
passed to the trustée, if he has one, and that, as the Peninsular Com- 
pany has presented its claim- to the trustée, the trustée may establish 
such counterclaim before the référée, unless some other mode of es- 
tablishing and liquidating same is directed. 

My attention is called to In re Becker Bros., 15 Am. Bankr. R. 
228, 139 Fed. 366. In that case the bankrupt had leased certain prem- 
ises and was in possession. The landlord negligently allowed water 
to come in upon the leased premises, vhereby the property of the 
bankrupt was injured. The landlord duly proved his claim for rent in 
the bankruptcy proceedings, and the trustée sought to counterclaim the 
alleged cause of action for such damages against the claims of the 
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landlord'-f or siich rent. ' îf under the laws of Pénnsylvania the négli- 
gence of the landlord in allowing water to comè iii on the premises 
leased to the bankrupt, to the in jury of his property constituted and 
created "a right of action in favor of such bankrupt, prier to his ad- 
judication, arising frominjury tO; his property,", such right of action 
passed by opération of law to the trustée in bankruptcy, and jt became 
his duty to enforce it and collect the damages for the benefit of the 
estate. It would be ridiculous to say that a right of action for dam- 
ages which passes to a trustée is not to be enf orced and collected by 
hini for the benefit of the estate. If, then, the one Uable to the estate 
in an action for damages has and présents a claim against such estate, 
no mattér what its character or how it arises, providçd it be one prop- 
erly provable and allowable a,gainst the estate in bankruptcy, are the 
trustée and référée to allow it, and pay a dividend or dividends, and 
proceed by action to enforce the claim for damages ; or may the trus- 
tée establish the claim for damages and use it to reduce or wipe out 
such créditor's claim? The bankruptcy act itself says: 

"In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a ereditor the aeconnt shall be stated and one defat shall be set 
offi against the other, and the balance only shall be allowed or paid." Sec- 
tion 68a. 

Subdivision "b" of the same section adds the limitation or qualifica- 
tion, however, that : 

"A «et-off or counterelalm shall not be allowed in favor of any debtor of a 
baEkrapt whlch is not provable against the estate." 

This is not a limitation or restriction on the rîght of the trustée 
to set up, prove, and use any daim he has and which he may enforce 
against a ereditor of the bankrupt presenting a claim against the es- 
tate he represents, prôvided it be a "debt" owing by such créditer to 
the bankrupt estate within the meaning of section 68a. The plainly 
disclosed policy of the act is that where a person is indebted to the 
bankrupt estate, and the trustée seeks to enforce the indebtedness, the 
debtor to the estate may set up as an offset or counterclaim only such 
just demands as he has against the estate which are provable in bank- 
ruptcy as a claim against the estate, unless it be one purchased or 
transferred to him after the filing of the pétition in bankruptcy, or 
within four months before such filing, with a view to such use, and 
with notice or knowledgC that such bankrupt was insolvent or had 
committed an act of bankruptcy. The debtor is limited to daims prov- 
able in bankruptcy. There is no provision or suggestion in the act 
that a claim against a ereditor of the bankrupt in the hands of the 
trustée, and which came to him by opération of law on his appoint- 
ment,' cannot be used as an offset to or counterclaim against the claim 
of such créditer of the bankrupt estate, unless such claim in the hands 
of the trustée be one of a character provable in bankruptcy in case the 
one liable thereon had been adjudicated a bankrupt, 

Congress had a perfect right to provide that a debtor to the estate 
shall not be allowed to offset or counterclaim demands or claims 
against the bankrupt, unless they be of the class and character prov- 
able in bankruptcy, and also to provide what claims and demands and 
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causes of action, existing in favor of the bankrupt at the time the péti- 
tion was filed, shall pass to the trustée in bankruptcy and be enforced 
by him, and also to provide the mode of enforcement. Is a claim 
for damages for false and fraudulent représentations a "debt," within 
the meaning and intent of section 68a of the act? If so, there is no 
doubt of the right of the trustée to offset or counterclaim same. Sec- 
tion 1, subd. 11, of the act provides : 

" 'Debt' shall inelude any debt, demand, or claim provable In bankruptcy." 

It will be noted that some of thèse définitions in section 1 read "shall 
mean," while others read "shall inelude." It was not intended that 
définitions of words used in the act which read "shall inelude" should 
exclude other meanings or définitions of the word, or limit the ordi- 
nary and well-understood meanings. It vi^as intended, as the words 
used plainly indicate, to make sure that they would be held to inelude 
what is expressed. If a statute should be written prohibiting the sale 
of ail intoxicating beverages, and a section should be added saying, 
the words "intoxicating beverages" as used herein shall inelude hard 
cider, would an intelligent court be justified in holding that the words 
"intoxicating beverages," used in the act, had been defined to mean 
hard cider, and nothing else, and that whisky, rum, brandy, and other 
intoxicants were excluded, or not included? Yet cases may be found 
where this very interprétation bas been put upon section 1 of the 
bankruptcy act. 

It js quite true that the word "debt," given its common-law mean- 
ing, does not inelude a claim for uniiquidated damages for false and 
fraudulent représentations. Jackson v. Bell, 31 N. J. Eq. 554, 558; 
Duncan v. Lyon, 3 Johns. Ch. 351, 8 Am. Dec. 513 ; Berson v. Ewing, 
84 Cal. 89, 23 Pac. 1112. However, the word "debt" may inelude 
claims for uniiquidated damages. In re Brouillard, 20 R. I. 617, 40 
Atl. 762. There Gen. Laws 1896, c. 274, § 50, provided that a dis- 
charge in insolvency should release the insolvent from "ail his provable 
debts." The same act provided that claims for trover and torts might 
be proved. It was held that the word "debts" was used in its generic 
and not its strict légal sensé, and that claims for damages for torts 
were released. In Rosenbaum v. United States C. S., 61 N. J. Eaw, 
543, 40 Atl. 591, 593, it was held that the statute providing for sale 
and the division of proceeds amongst the creditors of an insolvent 
corporation in proportion to their debts included claims for uniiqui- 
dated damages, and the word "debts" is used in its broad and no re- 
stricted sensé. Damages for taking land is a debt due, when fixed and 
payable. Lowell v. Boston, etc., 106 Mass. 540. 

In Berson v. Ewing, supra, the Civil Code provides that the liquida- 
ting partner may collect, compromise, or release àny debts due the 
partnership, and pay or compromise any claims against it; and it 
was held that "debts" included claims — that the words were used . 
synonymously. In New York the word "debts" includes every .claim 
and demand upon which a judgment for a sum of money, or directing 
the payment of money, could be recovered in an action. Code Civ. 
Proc. •§ 2514. 
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A Wisconsin statute, providing that the homestead should not be 
liable to a forced sale "for any debt," means debts arising on con- 
tract and judgments for torts. Smith v. Omans, 17 Wis. 395, 397. 

The words "debts contracted," as used in the Constitution of Michi- 
gan, are words of large import, and include ail kinds of claims arising 
not only on contract, but in tort. Mertz v. Berry, 101 Mich. 33, 59 N. 
W. 445, 446, 24 L. R. A. 789, 45 Am. St. Rep. 379. See, also, Losee' 
V. Bullard, 79 N. Y. 404 ; Munson v. Genesee, etc., 37 App. Div. 307, 
66 N. Y. Supp. 139. 

The bankruptcy act has provided that such a claim as is set up by 
this trustée shall pass to the trustée in bankruptcy as we hâve seen. 
It contemplâtes that he will do his duty, and establish and liquidate it 
in some court of compétent jurisdiction. When so liquidated, it is a 
debt owing by the one against whom it is asserted beyond ail ques- 
tion. Thayer v. Southwick, 8 Gray (Mass.) 239 ; Crouch v. Gridley, 
6 Hill (N. Y.) 250; Johnson v. Butler, 2 lowa, 535, 545 ; In re Bock, 
3 Fed. Cas. 867, 868. When that is done, the right of offset or counter- 
claim is perfect and complète. Claims of creditors are proved before 
the référée or court. Section 57. Section 63 states what debts may 
be proved; section 64 states what debts hâve priority; section 65 
provides for the déclaration and payment of dividends; section 66 
takes care of unclaimed dividends ; and section 67 takes care of liens. 
Then cornes section 68, relating to "Set-Offs and Counterclaims," 
which is a limitation on the preceding sections relating to the allowance 
of claims and the déclaration and payment of dividends. The provi- 
sion is that : 

"In ail cases of mutual debts or mutual crédits betweén the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or pald." 

Who is to do this, if not the court or référée to whom the case is 
ref erred ? If the court in bankruptcy is to take proof of the claim of 
the créditer (section 57), and state the account between such creditor 
and the estate of the bankrupt, and set off the claim of the one against 
the claim of the other (the debts due the creditors are quite generally 
spoken of in the act as "claims," both before and after proof and al- 
lowance, and also as debts), or, what is the same thing, the debt of the 
one against the debt of the other (section 68), I think it obvions that 
the court itself, or the référée, where the case is referred, is to take 
the proof of the debt or claim or right of action against such creditor. 
This is implied, if the greater includes the less, or if the power to do 
an act includes the incidental steps necessary to its performance. By 
subdivisions 7 and 15 of section 2, courts of bankruptcy are em- 
powered to — 

"cause the estâtes of bankrupts to be collected, reduced to money and dls- 
trlbuted, and détermine controversles In relation thereto, except as herein 
otherwise provided ; * * • mal<e such orders, issue such process, and enter 
such judgments, in addition to those speelfieally provided for, as may be neces- 
sary for the enf orcement of the provisions of this act." 

Taking proof to establish or liquidate a claim, or demand, or right 
of action for damages against a creditor who has corne into the court 
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with a daim against the estate, and thereby made himself a party to 
the proceeding, and which claim may be used as an offset or counter- 
claim to the daim of such alleged créditer, is in my judgment a power 
necessarily inddent to the other powers, one inhérent in the court in 
caiising the estate of the bankrupt "to be collected," and in determining 
"controversies in relation thereto," and one necessary to be exercised 
in entering such judgments "as may be necessary for the enforcement 
of the provisions of this act." It is impossible for this court to see 
how it can enforce section 68 without taking proof as' to the existence 
of alleged offsets and counterclaims, and determining whether or not 
they legally exist. I find nothing contrary to the views hère expressed 
in either Western Tie & Timber Co. v. Brown, 196 U. S. 502, 35 Sup. 
Ct. 339, 49 L. Ed. 571, or Libby v. Hopkins, 104 U. S. 303, 26 L. Ed. 
769. 

In Western Tie & Timber Co. v. Brown, supra, the bankrupt was 
largely indebted to the corporation. Its laborers purchased their goods 
of the bankrupt, and by agreement the corporation deducted from 
their wages the several amounts due the bankrupt for such goods and 
remitted to him under an agreement so to do, irrespective of any in- 
debtedness existing between the bankrupt and Tie Company. Within 
the four months preceding the bankruptcy the Tie Company several 
times retained from the wages of such workmen amounts aggregating 
over $2,000, and did not remit to the bankrupt. After bankruptcy the 
corporation presented its claim, and set out as an offset or counter- 
claim. and undertook to offset or counterdaim the said amounts so de- 
ducted from the wages of workmen, and which it should hâve remitted. 
Held, that this aggregate amount was not a debt or claim owing the 
bankrupt estate which it could offset or counterdaim, within the mean- 
ing of section 68 of the bankruptcy act, but a trust fund in its hands ; 
also, that to allow the offset would violate subdivision "b" of section 
68. The court also hel^hat the bankruptcy court had power, in case 
the Tie Company did n0t pay over the money so collected, to take such 
steps as might be lawfi;îl to protect the estate in respect to the payment 
of dividends. It is eVident that the corporation could not legally or 
equitably reduce the irjdebtedness of the bankrupt to it in such a man- 
ner and to the préjudice of the other creditors; that is, by appropri- 
ating a fund held by it in the nature of a trust to the payment of the 
debt owing to it without consent of the bankrupt. The court justly 
said that if the parties had agreed to do that very thing it would hâve 
constituted a voidable préférence, and would hâve violated subdivision 
"b" of section 68. 

In F. L. Grant Shoe 
29 Sup. Ct. 332, 53 L 



Company v. W. M. Laird Co., 212 U. S. 445, 

Ed. 591, it is settled that a provable claim may 

be based on the breadi of an express warranty; and in Crawford v. 



Burke, 195 U. S. 176, 193, 25 Sup. Ct. 9, 49 L. Ed. 147, that daims 
for fraud in gênerai are provable against the estate of the bankrupt; 
but this does not necessarily mean ail daims for damages for fraud. 
In F. L. Grant Shoe Co. v. Laird, supra, it is also decided that : 

"Provable clalms, on wlch a pétition to hâve the debtor adjudicated a 
bankrupt linder section 5pb of the bankruptcy act can be based, are clalms 
that can be proved In the broceedings, and a liquidation may be ordered on the 
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flUng of the pétition to aseertaln whether the pétition Is based on a provable 
daim." 

In other words, unliquidated daims for damages may be proved as 
daims in due course, or made the basis of an involuntary pétition, and 
proved and liquidated on the question of adjudication. 

I do net doubt that the daims set up by the trustée hère and sought 
to be offset or counterclaimed passed to the trustée in bankruptcy. If 
he would enforce them, must he bring suit thereon for the benefit of 
ail the creditors, collect the entire judgment for damages, if one is 
recovered, and apply the proceeds generally in mashaling the assets, 
or are they to be treated as debts owing by the creditor, and as subject 
to be offset when liquidated or established, and the amount due, if 
anything, ascertained ? The latter is the construction the more favora- 
ble to the one liable in damages. He is not compelled to pay the entire 
recovery, atid perhaps no part of it, depending on the amount of his 
daim against the bankrupt estate. On the other hand, if such a claim 
for damages is not regarded as the subject of offset within the mean- 
ing of section 68a, the trustée hère must go to a foreign state and bring 
suit, and take his chances of making collection in case of recovery. 
Sections S3b, 60b, 67e. The Peninsular Company having corne into 
this court with its claim, it bas eithér made itself a party to the bank- 
ruptcy proceeding hère, or has instituted a proceeding in bankruptcy, 
probably the latter. Coder v. Arts, S13 U. S. 223, 334, 235, 29 Sup. 
Ct. 436, 441, 53 L. Ed. 772, where ît is said : 

"Arts appeared in the banlsruptcy court, recognizing ttie title and possession 
of the trustée in banliruptcy, asserted his claim upon the notes, and his right 
to hâve the assets so adminlstered and paid as to recognize the validity of the 
lien for the security for his claim. We are of opinion that he thus instituted 
a proceeding in bankruptcy, as distinguished from a controversy arising in the 
course of bankruptcy proceedings." 

In either case that claimant company is in this court seeking a divi- 
dend from the estate, and it seems clear to me that under the gênerai 
policy and to answer the true purpose of the law the claim of the 
trustée is to be regarded and treated as an alleged debt of that com- 
pany to the estate in bankruptcy, and, if established, offset or counter- 
claimed. There is no légal or équitable principle upon which it can 
be held that the creditor shall pay such daims for damages in full, if 
established, for the benefit of the estate, taking his percentage thereof 
by way of dividend on his claim when, if such claim for damages had 
been reduced to judgment against him prior to bankruptcy, he would 
be entitled to wipe it out in whole or in part by offsetting his daims 
against the barjkrupt ■ under section 68a. The cases ail agrée that a 
claim for damages arising from fraud or false and fraudulent repré- 
sentations becornes a "debt" when reduced to judgment. The bank- 
ruptcy, act so treats such judgments. Section 63a. In short, if the 
bankrupt and the estate after adjudication owes A. $1,000 for money 
loaned, and A. owes the bankrupt (and the estate after adjudication) 
$1,000: on a judgment obtained for damages sustained by reason of 
false and fraudulent représentations, both are debts, and must be off- 
set under section; 68a. Under the contention of the Peninsular Com- 
pany hei*e, in ta'se such a causie of action exists in favor of the estate, 
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and recovery of judgment is- had by the trustée âfter bankruptcy, the 
créditer is not entitlejd, to the offset or counterclaim. I cannot assent 
that this is the-meanimg- and effect of the bankruptcy act. 

We corne now to consider whether or not any showing is made 
upon- which the Peninsular Company should be çut to a trial of the 
questions referred to. In short, does the trustée in his objections as- 
sert a vahd cause of action against the Peninsular Company? Thèse 
objections must be te$ted by the same rules as would apply to a com- 
piaint setting up a cause of action. As bearing on this question there 
is presented the évidence given by Harper and his wife before the 
référée, where this question was gone into, not, however on a hearing 
directly in support os the objections. The allégations of the trustée 
are wholly on informjation and belief, and are presumed to be based 
on the statement of th|e bankrupt. The contract is in writing and con- 
tains this clause : 

"We will give you the (services of a salesman for 3 montha in the spring and 
2 months in the fall for the flrst 18 months to sollcit paint business in your 
behalf and turn such orders in to you. Ftirthermore, we will at ail tlmes' give 
you the co-operatlon of Our regular salesman when traveling in your territory, 
and turn ail business possible into your bouse." 

This does not provijde for an experienced salesman. The bankrupt 
testified that one was hot furnished when he opened up the paint busi- 
ness in the fall, but that one came in December and remained two 
months. He makes no other complaint. The bankrupt accepted his 
services when he did corne, and entered no complaint. It is not alleged 
or stated by Harper that one was requested at an earlier date, or that 
the Peninsular Compapy was even notified that one would be required 
earlier. The first salé and delivery of paints was as late as October 
13, 1906. The contract was not made until September 27, 1906. Later, 
when called on to p^y for paints delivered under the agreement, 
Harper promised a check of $1,000, and says he intended and expected 
to be able to send it, but did not. He alleged no claim for damages. 
It would seem clear he waived the nonarrival of a salesman at an 
earlier date. As to the other claim for damages for f raud in inducing 
the contract, the contract, so far as material, reads : 

"In considération of your purchasing a fuU car load of Peninsular ready- 
mixed paints, varnlshes,} specialties, etc., and handling a fuU stock of our 
goods, in a jobbing capaqlty, we agrée to extend the foUowing privilèges: To 
sell you our Une at the lowest jobbing priée at ail tlmes, with a 60-day dating, 
2% for cash in 15 days.i on paints, leads, and specialties, and four months, 
5% off for cash In 30 days, on varnlshes. Thèse terms to be in effect at ail 
times, unless spécial datipgs are arranged for wlth our district sales manager 
or ourselves. Freight to be f. o. b. your city. The territory accorded you will 
be exclusive control of liie Une of mixed paint in Troy, also giving you an 
open territory in Eastern New Tork, east to the New York Une, south to the 
Pennsylvania Une, west as far as Utica, and ncrth as far as you wish to cover." 

With this contract the Peninsular Company inclosed a letter to 
Harper containing the following : 

"We are gratified, indeed, to enter into this contract wlth you, and wish to 
assure you at the outset pf our heartiest co-operatlon In extendlng your paint 
business. We feel couiidisit that our united eflforts will resuit In building up 
a very niee trade in your territory on our products, and we know you will 
never regret taking on our Une." 
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There is nothing hère that indicates an inducement to open & store 
and engage in this paint business. Harper states he represented that 
he was going to open up a wholesale glass and wall paper business. I 
gather, however, from the testimony of the wife, that Harper was in 
the téléphone business until he opened the store and engaged in this 
paint business in the month of October, 1906. It seem that one W. J. 
Carlysle was the gênerai sales manager of the Peninsular Company, 
and that he had the alleged talks with Harper which induced him to 
go into this paint business, and made the only représentation alleged 
to be false and fraudulent. The claim is that he told Harper the 
Company had a business in that vicinity the sales in which amounted 
to $20,000 per year. One Polk was then selling paints in Troy for 
the Company, but Harper made no inquiries of him to ascertain the 
truth or amount of the business being donc. Harper's claim is that 
the amount of business was only $5,000 per year, and that as it did 
not increase he lost the profit on sales of $15,000 worth of goods, 
which he would hâve made if the représentations had been true. He 
says thèse profits would hâve been about $3,000. So far as appears, 
Harper had no money or property of his own. He borrowed from his 
wife, and she indorsed his note. The first car load of paint was shipped 
October 13, 1906, billed at $2,314.41, and Harper paid October lOth 
$2,268.13 ; the discount being $46.29. The second car load was shipped 
or received about November 15, 1906, on crédit ; but bef ore this was 
done the Peninsular Company demanded and required a statement of 
his financial condition, and he made one which was materially false, 
and he made it for the very purpose of obtaining crédit, ail of which 
Harper admits. He also admits knowingly making false and fraudu- 
lent statements as to his financial condition to R. G. Dun & Co., or 
Bradstreet, one or both. Ail this goes to his credibility, but does not 
deprive the trustée of the right to assert and prove this claim for dam- 
ages, if it bas any substantial foundation. 

There is no évidence that Carlysle, who did not make the contract, 
had power or authority to mâke the représentations alleged. Harper 
soon discovered the fraud, if one was practiced, and did not rescind 
the contract or return the goods. If Harper's entire story is true, it 
is a case of "Diamond eut Diamond." It seems to me very clear that 
it will be a very difficult and expensive task for this trustée to establish 
thèse claims, or either of them, against the company. So far as the 
représentations were promissory or related to future events, they 
create no cause of action or "actionable demand." The estate of this 
bankrupt is confessedly so small that the duty of the trustée requires 
him to protect and préserve it, and not fritter it away in an effort to 
save a dividend on the claim of the Peninsular Company, which can- 
not be as much as the expenses of a litigation in establishing it, even 
if successful. Evidence to establish a charge of false and fraudulent 
représentations and reliance thereon must be crédible and satisfactory 
and reasonably conclusive. Fraud is not presumed ; it must be proved. 
Atlantic Delaine Co. v. James, 94 U. S. 207, 314, 34 L. Ed. 113 ; Wat- 
kins V. Wallace, 19 Mich. 57. 

Trustées in tjankruptcy are not justified in rushing the estâtes of 
bankrupts into doubtful or unproductive litigations. It is not their 
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privilège to use the estâtes committed to their charge to settle questions 
of law which may arise. If success is doubtful in the case of a claim 
alleged to be due the «tstate and the fruits of success will not pay the 
expansé of cultivating the field, it is their duty, as a gênerai rule, to 
abandon the daim, urless the creditors, or a substantial majority of 
them, désire the litigation to proceed. Référées in bankruptcy should 
and must see to it îhat estâtes are administered in accordance with this 
rule, and should exer:ise their sùpervisory power over trustées ac- 
cordiigly. 

As to the objections filed by creditors, they are superseded by those 
of the trustée, who re présents the creditors. This was also the un- 
derstanding when the claim was allowed for the purpose of electing 
a trustée. It is also praper to state that under the décisions the burden 
is now on the trustée ::o prove the debts or counterclaims asserted by 
him. The claim of the Peninsular Company proves itself, as that com- 
Whitney v. Dresser, 200 U. S. 533, 535, 26 Sup. 
In Matter of T. A. Mcintyre & Co. (C. C. A., 
2d Circuit, decided Det. 7, 1909) 174 Fed. 637. 

With thèse suggestions as to the duty of the trustée and référée in 
this particular case, as it appears from the record presented, and as the 
court cannot dismiss the objections of the trustée, as they présent a 



pany stands upon it 
Ct. 316, 50 L. Ed. 584 



proper subject-matter, 



which, if established, would defeat the claim of 



décision of the référée 



(Circuit Court, 



the Peninsular Company, and this court being of the opinion that the 



presented, the order under review is affirmed. 



was in the main right on the questions of law 
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N. D. West Virginia. December 23, 1909.) 



1. Mechanics' Liens (§ 285*) — Actions— Référence. 

Where, lu a suit to enforce a niechanîc's lien, the issues requlred a 
statement of an aceount between the parties involvJng more than 200 items, 
on the one hand ransing from 20 cents to over $6,000 for extras, and, on 
the other, for similarf items of omltted and defective work and the record 
contalned over 3,200 typewritten pages, containing books of aceount, plans, 
spécifications, drawines, correspondenee, contracts, stipulations, and agree- 
ments, a référence to a master was Indispensable. 

[Ed. Note. — For ottier cases, see Mechanics' Liens, Cent Dlg. | 576 ; Dec 
Dig. § 285.*] 

2. Damages (§ 78*) — Building Contbact — Delat — Liqtjidatbd Damages- 

Penalty. 

Where delays in tt|e exécution of a building contract provldlng for tlie 
contractor's payment of a specifled sum for each day's delay are wholly oc- 
casloned by the contractor's default, the contract provision Is enforceablo 
under the West Virginia law as Uquldated damages. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. { 161; Dec. Dig. 
I 78.»] 

8. Damages (8 85*) — Building Contract— EteLAT—LiQuiDATEt» Camagks— 
Penaltst. 

Where a building contract provided for payment by the contraetor of a 
specifled sum for each day's delay In completing the building after a date 

*For other case* ise urne topip £ S nvubbb in Pec. A Am. Plgs. 1907 to date, ft RepL'r Indexe* 
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speclfied and delay was due to tbe default of botb the coBtractor and the 
owner, or his agents, or ihdependent contractors, the court wlll not under- 
take to apportion the damages caused by such delays, but the owner'a 
clalm for delay will be wholly dlsallowed. ; 

[Ed. Note.— For other cases, see Damages, Cent Dlg. §§ 179-181 ; Dec, 
Dig. § 85.*] 

4. OoNTBACTS (§ 295*)— BUILDINS CoNTEACTS— SUBSTANTIAI. PEErOEMANOE. 

Where the contract prlce for a building was $231.698, and the whole 
clalra by the owner for omitted ànd defeetive work amounted only to 
$6,329.0(3, of whlch ail but $400.80 was disputed by the contractors, who 
clalmed In addition $29,150 for extras, for which the owner admitted 11a- 
bility to the amount of $6,155.40, there was a substantial performance of 
the contract precluding the ownér from reslstlng payment of a balance of 
over $20,000 of the contract prlce under a provision requirlng the work to 
be completed to the satisfaction of the architects and the owner before 
final payment 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 1353, 1356 ; Dec. 
Dlg. 1 295.*] 

6, CoNTBACTS (§ 232») —Building Conteacts— Extbas— SPBCiriCATioN-.-CoN- 

TBACT— CONSTEÙCTION. 

Spécifications for a building prepàred prlor to the exécution of the con- 
tract provlded that no allowance would be made for extra work unless 
prevlously authorized by order signed by both the owner and architect. 
The contract, however, when executed, provlded that extras should be al- 
lowed only on the wrltten order of the architect "or" owner. Held, that 
the contract represented the final meanlng of the mlnds of the parties, so 
that the contractors were entitled to recover for extras ordered by either 
the architect or the owner. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 1071-1097; 
Dec. Dlg. § 232,*] 

a. Contracts (§ 232*)— Building Contbacts^Oedkbing Exteas— Obal Dieec- 

TIONS. 

A provision of a building contract that extra work should be allowed for 
only on the wrltten order of the architect or owner did not prevent the 
parties from subsequently walvlng such provision, so as to entitle the con- 
tractors to charge for extras ordered either by the owner or architect by 
paroi and on thelr being ratlfled by the acceptance of the building. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1089, 1090; 
Dec. Dlg. S 232,*] 

7. Contracts (J 232*)— Building Conteacts— Extras— Burden op Peoof. 

Where a building contract provlded for payment for extras only when 
fumished on the wrltten order of the architect or owner, the contractor. 
In order to recover for extras furnlshed, was bound to show that they were 
In fact extras ; that the priées chargea were reasonable ; that they were 
furnlshed in compUance with the contract or under a walver of Its terms. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. § 1090 ; Dec. Dig. 
8 232.*] 

'&, Mechanios* I/iKNB (§ 249*) — EixTBAS — Aoeeement TO Aebiteate— Condi- 
tion PRECEDENT— PERrOBMAIif CE. ' 

' Where extras were conteinplated by a building contract, and were per- 

formed with labor or matèrlal fumished either under the contract or pur- 
■ suant to a nôw and additlonal contract in connection with the érection of 
the building, and the contractors had a clear rlght to file a lien withln a 
speclfied-tjime for the balance of the contract priée and for the extras, per- 
formance of à provision of the contract for arbltratlon as to the value of 

, ■ extra, work was not a condition précèdent to the contractors' rigUt to en- 
force thelr lien theref or, sln<!e equlty, having jurlsdlction for the purpose 

'•ToTûtkw caseï ie« urne tapie & i mxMBBB In Dec. ft Am. DlgB. 1907 to date, & Rep'r Indexes 
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of foreclosing the lien for the balance of the contract priée, would settle 
the whole matter. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent. DIg. § 433 ; Dec. 
Dig. § 249.*] 

9. CoNTRACTs (§ 289*)— Building Contbact— Extbas— Aebitbation. 

Where extras were fumlshed under a building contract provldlng that, 
In case valuation by the architect should net be agreed to, the matter 
shouM be snbmltted to arbitration, nelther the report of the arbitrator nor 
the ofter to arbitra te was essential to the right to reeover therefor where 
the architect's certifieate was refused, not because of any disagreement as 
to valuation, but by order of the owner. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 1310, 1311; Dec. 
Dig. § 289.*] 

10. Mechanios' I/Iens (§ 43*)— Bxtea Woek. 

Where spécifications described a building larger than the lot to be Im- 
proved, which was surrouuded by other buildings, and, soon after excava- 
tion for the foundation was commenced, It was shown that extraordlnary 
and expensive measures would be requlred to protect adjacent buildings 
from damage and destruction, the architects having directed that such 
measures be taken by the contraetors, the fact that some of the necessary 
worl£ in strengthening and securing the walls of an adjacent building was 
done outslde the limits of the lot improved did not deprive the contraetors 
of their right to a mechanlc's lien therefor' against sueh lot and its im- 
provement under the West Virginia rule that the mechanic's lien law shall 
not receive a strict, but a fair and libéral, construction as to the création 
of the lien and its enforcement. 

FEd. Note. — For other cases, see Mechanlcs' Liens, Cent. Dig. § 45 ; Dec. 
Dig. § 43.*] 

In Equity. Bill by Caldwell & Drake against Henry Schmulbach 
to enforce a mechanic's lien. Interlocutory decree for complainants. 

This bill is flled to enforce a mechanic's lien. On February 9, lOO-"), the 
plalntift's contracted to perforin certain specified work toward the érection of 
a 12-story office building in Wheeling with the défendant for $231,698, paya- 
ble upon estimâtes made every 30 days, wIth 10 per cent, reserved until 20 
days "after contract is completed and satisfactory to architects and owner," 
when final paymeut was to be made. Further provisions of the contract re- 
latiug to matters in controversy hère were: That the work was to be done 
"under direction and to the satisfaction of M. ï\ Gierey and F. F. Faris, ar- 
chitects, acting for the purpose of the contrait as agents of the owner." 
That "no altérations shall be made in the work shown or described by the 
drawiiigs and spécifications, except upon a written order of the architects or 
owner and when so made the value of the work added or omitted shall be com- 
puted by the architects, and the amount so aseertained shall be added to or 
deducted from the contract price. In the case of dissent from such award by 
elther parry hereto, the valuation of the work added or omitted shall be re- 
ferred to three disinterested arbitrators, * * * the décision of any two of 
whom shall be final and biuding." That "the contracter shall provide suf- 
flcleut, safe, and proper facilitles at ail tàmes for the inspection of the work 
by the architects or their authorlzed représentatives. He shall, within tweu- 
ty-tour hours after receivlng written notice from the architects to that effect, 
proceed to remove from the grounds or buildings ail materials coudemned by 
them, whether worked or uuworked, and to take down ail portions of the work 
which the architects shall by like written notice condemn as unsound or Im- 
proper, or as in any way faillng to conform to the drawings and spécifications. 
Should the contracter at any tiine refuse or neglect to supply a sufHclency of 
properly skilled workmen, or materials of the proper quality^ or fail in any 
such respect to prosecute the work with promptness and diligence or fail in 
the performance of any of the agreements herein contained, such refusai, neg- 
lect,, or failure being eertified by the architects, the owner shall be at liberty, 

♦For other cases see same toplc £ S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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after three days' written notice to the contracter, to provide any such labor 
or materials, and to deduct the cost thereof from any money due or thereafter 
to become due to the contractor under thls contract; and, If the architects 
Bhall eertlfy that such refusai, neglect, or failure Is sufflcient ground for such 
action, the owner shall also be at liberty to terminate the employment of the 
contractor for the sald work, and to enter upon the premises and take posses- 
sion, for the purpose of completing the work comprehended under this con- 
tract, of ail materials, tools, and appliances thereon and to employ any other 
person or persons to finish the work, and to provide the materials therefor, 
and, in case of such dlscontlnuance of the employment of the contractor, he 
shall not be entitled to receive any further payment under thls contract untU 
the sald work shall be whoUy flnished, at whleh time, If the unpaid balance of 
the amount to be paid under thls contract shall exceed the expense Incurred 
by the owner in finishlng the work, such excess shall be paid by the owner to 
the contractor, but. If such expense shall exceed such unpaid balance, the con- 
tractor shall pay the différence to the owner. The expense incurred by the 
owner as hereln provlded, elther for furnishing materials or for finishlng th& 
work, and any damage incurred through such default, shall be audited and 
certlfied by the architects, whose certiflcate thereof shall be conclusive upon 
the parties." That "the owner agrées to provide ail labor and materials not 
Included In thls contract and in such manner as not to delay the materlal 
progress of the work. The contractor agrées and binds himself to hâve ail 
the work contemplated by thèse articles flnished and ready to turn over to the 
owner by December 31, 1905, and. In case of a failure in thls particular, 
agrées to pay the owner the sum of fifty dollars ($50.00) per day as measured 
damages for each and every day beyond the sald 31st day of December, 1905, 
that the said failure exists, provlded. however, that sald contractor shall bave 
crédit for such days as the architects and owner shall eertlfy at the time as 
days when the weather f orbids work ; and crédit for each and every day h& 
Is delayed by the owner or other coutractors employed by the owner, if such 
delay is also certifled to by the architects and owner at the time it occurs." 

"It is further mutually agreed between the parties hereto that no certiflcate 
glven or payment made under this contract except the final certiflcate or final 
payment shall be conclusive évidence of the performance of this contract, el- 
ther wholiy or In part, and that no payment shall be construed to be an ac- 
ceptance of defeotlve work or Improper materials. The contractor shall b& 
responsible for the labor and materlal furnished by him under thls contract 
unûl same shall hâve been flnally aceepted by the owner, and replace same 
at hls own expense in case It Is damaged or destroyed, unless same be by 
fault of owner." 

On August 17, 1907, plalntlfCs flled thelr notice, account, and déclaration of 
mechanlc's lien in whlch they claim a balance due on the contract of $24,- 
009.58 and for a large number of speclfled extras, $20,122.97, less $406.80 for 
work omitted netting $49,725.75, and to enforce this lien this bill was filed at 
September rules foUowlng. The défendant has filed answer, not denying the 
contract nor assailing the regularity of the proceedlngs taken to secure and 
enforce the mechanlc's lien, but denying the accuracy and verlty of the ac- 
count and demands upon whlch It is based. By thls answer It Is claimed that 
the true amount due upon the contract is $21,308.58 ; that the utmost amount 
the plalntifïs can justly claim for extras Is $0,155.40, as against whlch sums 
défendant is entitled to set ofC $6,329.06 for omitted and détective work and 
$29,150 liquidated damages at the rate of $50 per day as flxed by the con- 
tract, for 583 days' delay In finishlng the work, thereby extinguishing plaln- 
tlfCs' just demands and leaving them, In fact, indebted to plalntiffs In the sum 
of $8,014.08. 

To thls answer repllcatlon has been made and proofs taken and the cause 
Bubmltted. 

James W. Ewiag, John A. Howard, andi John J. Coniff, for plaintifïs. 
Samuel M. Noyés, Caldwell & Caldwell, and Nelson C. Hubbard, f or 
défendant. 
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DAYTON, District Judge (after stating the facts as above). Rec- 
ords like this, weighing over 100 pounds, consisting of over 3,200 
typewritten pages of évidence (which counsel with commendable in- 
dustry hâve sought to abstract within a limit of 800 pages), books of 
accounts, plans, spécifications, drawings, correspondence, contracts, 
stipulations, and agreements, ail of which must receive careful study 
and considération, may possibly throw some light upon the vexed ques- 
tion of the law's dielays and failure of the courts to expedite business. 
It seems clear to me, after having read this record, that a référence 
to a master will be absolutely necessary, no matter how much the 
delay is to be regretted, unless I take the time to state an account be- 
tween thèse parties involving more than 200 items, on the one hand, 
ranging from 20 cents to over $6,000 for extras, and, on the other 
hand, for similar items of omitted and defective work. It does seem 
to me, however, that I should, in order to expedite this work before a 
master, indicate that sufïîcient évidence in my judgment has already 
been taken to fully enable him to state such account, and that, unless 
spécial reasons be shown to the contrary, he should be limitedl to the 
record as it now stands. Further, it seems to me that I may very well 
pass upon matters of principal dispute herein involving légal proposi- 
tions, leaving him thus unembarrassed, to make the necessary calcula- 
tions as to such items. 

It becomes necessary, therefore, to consider first the claim of de- 
fendant for $29,150 damages for delay in the completion of the con- 
tract. It is claimed by défendant that this contract was a West Vir- 
ginia one, and that the Suprême Court of Appeals of West Virginia 
in the récent case of the Charleston Lumber Co. v. Friedman, 64 W. 
Va. 151, 61 S. E. 815, has determined that a provision similar to the 
one hère fixing a spécifie sum to be paid per day for delay in the exé- 
cution of the contract is enforceable, not as a penalty, but as liquidated 
damages. And the cases of Wheeling Mold & Foundry Company v. 
Wheeling Steel & Iron Co., 58 W. Va. 62, 51 S. E. 129, and Sun 
Printing & Publishing Association v. Moore, 183 U. S. 643, 22 Sup. 
Ct. 340, 46 L. Ed. 366, are cited in support of this contention. There 
can be no question of the soundness of this position where delays in 
exécution of such a contract are wholly occasioned by the default of 
the contracter, but this I perceive to be the full extent to which thèse 
décisions go. In the Lumber Co. v. Friedman Case the contracter 
undertook to erect complète a store building by a fixed date, and to 
pay $10 per dlay for each day thereafter that the building remained 
incomplète and unfinished. The enforcement of this clause was re- 
sisted on the ground that it was a penalty, and equity would not en- 
force it. Reversing the court below so holding, the Suprême Court of 
Appeals held such sum' per diem for delay not to be a penalty, but to 
be liquidated damages for which the owner could recover. In the 
Foundry Company Case the contracter agreed to manufacture and 
deliver by a fixed date certain machinery, and, in default, $50 was to 
be deducted for each day's delay. The Suprême Court of Appeals, 
reversing the lower court, held this provision to provide not a penalty, 
but a liquidated sum for damages, and that the contracter could not 
175 F.— 28 
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excuse the delay "by showing merely that it (plaintifif) proceeded in 
good faith and with due diligence, witli the use of ail means in its pow- 
cr and at its command, to perform the contract." And this for the very 
cogent reason that "under such contract the plaintiff was required 
to furnish sufficient means and ability to perform the contract on its 
part, according to its terms." In the case of the Sun P. & P. Associa- 
tion V. Moore a yacht was chartered for a specified period upon condi- 
tions that it should be returned within the time fixed or the sum of 
$75,000 should be paid. It was wrecked within the time and not re- 
turned), and the hirer was held responsible for the fixed value of it. 

The principles hère established hâve no application to cases where, 
under such contracts for liquidated damages for delays, such delays 
hâve arisen from (a) the fault of the owner; or (b) that of his agents 
and independent contractors; or (c) by the joint and mutual de fault 
of owner and contractor. Such cases must be governed, I conceive, 
by the rulings in such cases as Jeiïerson Hôtel Co. v. Brumbaugh (C. 
C. A., 4th Ct.) 168 Fed. 867; Vilter Mfg. Co. v. Tygart's Valley Brew- 
ing Co. (C. C.) 168 Fed. 1003; Stewart v. Keteltas, 36 N. Y. 388; 
Heckmann v. Pinkney, 81 N. Y. 311 ; Weeks v. Little, 89 N. Y. 566 ; 
Lilly v. Person, 168 Pa. 219, 32 Atl. 23 ; Focht v. Rosenbaum, 176 Pa. 
14, 34 Atl.. 1001 ; Wilkens v. Wilkerson (Tex. Civ. App.) 41 S. W. 178. 
In the Jefïerson Hôtel Case, sùpra, the Circuit Court of Appeals for 
this circuit f ully considered this very question, and determined that the 
courts would not undertake to "apportion" the damages occasioned by 
mutual delays and I think very clearly set forth some of the pertinent 
reasons why it would not do so. In this case there can be no ques- 
tion that the delays were the resuit of mutual default. It is not de- 
nied that the ground upon whîch this building was to be and was 
erected was hemmedi in by other buildings ; that in the very start whol- 
ly unexpected and extraordinary measures, not contemplated by the 
contract, had to be taken to protect thèse ad joining buildings from 
damage and destruction ; that the architects by some strange error by 
their plans and spécifications provided for a larger building than the 
lot of ground would contain; that a number of additional contracts 
were let to coiitractors wholly independent of plaintifïs, who delayed 
the work ; that a very great number of changes were made, so many, 
in fact, that the original spécifications could hardly describe the final 
resuit. Under Such circumstances, I am clearly of the opinion that 
this case, like the Jefiferson Hôtel one, présents a very striking example 
of how impossible it would be for a court to attempt to détermine and 
apportion the cause of delay between the owner and contractor, both 
of whom are in default. But it is insisted that the contract itself hère 
provides in express terms for such apportionment of delay, and in 
this particular dlifïers from the terms of the one in the Jeiïerson Hôtel 
Case. It seems to me that this cannot change the situation. The law 
is that courts by teasOre of the very uncertainty, the impossibility to 
fairly and justly deternjiné the causes of such mutual delays and their 
effects will flot attempt to apportion. This being true, no private con- 
tract by its terms can change the law or compel them so to do. For 
thèse reasOns the defendant's claim for $29,150 damages for delays 
must be'\vholly disallowed. 
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But it is insisted by défendant that the contract required the work 
to be completed and to be satisfactory to architects and owner be- 
fore final payment could be required, that such work was not so com- 
pleted, and therefore plaintifïs' biîl must be dismissed as prematurely 
brought, and the three cases of Barrett v. Coal & Coke Co., 51 W. Va. 
416, 41 S. E. 220, 90 Am. St. Rep. 802, Plumber Co. v. Carr, 54 W. Va. 
272, 46 S. E. 458, and Lunsford v. Wren, 64 W. Va. 458, 63 S. E. 
308, are cited in support of this proposition. In the first case the mat- 
ter in controversy was 500,000 brick to be manufactured in a certain 
manner, "and to the satisfaction of the gênerai superintendant of de- 
fendant Company or his authorized représentative." The right of the 
superintendent to reject the brick, in absence of fraud, was held to be 
absolute, but recovery for the actual work done upon quantum meruit 
was upheld ; the failure to complète the work being without the f ault of 
the plaintiff. In the second case cited the controversy arose over a 
heating plant to be installed, for which "the final payment shall be made 
when the work is completed satisfactory to owner and architect." The 
right of the owner or architect to reject the work in the absence of 
bad faith was held to be absolute. In the third case, where a church 
building was involved, the court held : 

"Although the rate of compensation to be flnally pald such contracter is to 
dépend on completion of the contract, yet If completion thereof Is prevented 
by the insolvency of the owner, or his neglect or refusai to malie the payments 
as required by the contract, the contracter will thereby be excused from com- 
pleting the contract on his part, and entitled to his compensation for the part 
performed." 

None of thèse cases it seems to me meet the facts disclosed in this 
case. The mère statement of the proposition that the owner under 
such a contract for mère trifling defaults or at his own will may dé- 
clare himself dissatisfied, and thereby be permitted to retain, as in this 
case, over $30,000 of the contract price for ail time and at the same 
time take possession of and receive the use and benefit of the work 
done, réfutes its soundhess in morals and good conscience. It has 
therefore long sinCe been held that substantial compliance with the 
terms of the contract is ail that can be required. This is the holding 
of the Suprême Court of Appeals in this state in West V. Building 
Co. V. Saucer, 45 W. Va. 483, 31 S. E. 965, 72 Am. St. Rep. 822. The 
contract price in this case was $231,698; The claim of the défendant 
for omitted and defective work is $6,329.06. A number of thèse items 
are disputed by the contractors, who claimed in their notice of lien 
that the owner was only entitled on this account to a crédit of $406.80. 
Admissions made in testimony may increase this somewhat. On the 
other hand, thé contractors claimed $26,122.97 for extras. The owner 
disputing this daim to the fullest extent, however, substantially adl- 
mits his liability for $6,155.40 on account of thèse extras. If we 
were to admit the whole demand of the owner for the omitted and 
defective work of $6,329.06, it would be less than 3 per cent, of the 
whole work represented by the contract price of $231,698 alone, and, 
if we deduct from this claim the extras admitted by him of $6,155.46, 
a balance of $173.66 would remain, for which it is contended he is en- 
titled to retain the final payment of over $20,000 ! Such a position by 
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the owner is entirely untenable upon its face, if it wer-e not further 
refuted by-such further facts that the owner has taken possession, in- 
stalled numerous tenants, andi is receiving the rents, issues, and profits 
of the building in large sums. Hère, again, it seems to me, the ruling 
in Jefferson Hôtel Co. v. Brumbaugh (C. C. A.) 168 Fed. 867, is exact- 
ly in point, and must control. The contention of the défendant in this 
particular must therefore be overruled. 

Some questions arise as to the allowance for extras that must be 
determined. By the spécifications it was provided that "no allowance 
will be made for extra work, unless the same shall be previously au- 
thorized by the issue of an order signed by both the owner and archi- 
tect" ; while the contract itself provides that such extra work should be 
allowedi for only "upon the written order of the architect or owner." 
Some extra work was done upon the written order of the architects 
alone, and this the owner now disclaims ail liability for insisting that 
the written order of the architects was worthless unless he joined 
therein. This contention must be overruled for at least this reason: 
Thèse spécifications were first prepared, as shown by the terms of the 
contract. They could not hâve been made a part of the contract, as 
they were, if they at the time did not exist. The contract, therefore, 
was the final meeting of the minds of the parties, the final agreement. 
By the terms of the contract the architects were constituted the agents 
of the owner and the power to issue thèse written orders was vested 
in either the owner himself or in the architects alone. The law will 
présume that this clause changed and superseded that contained in 
the spécifications ; that failure to correct the latter to conf orm to this 
change was a mère oversight. The extras performed, therefore, up- 
on the written orders of the architects alone, must be allowed for at 
their just values. 

But it is insisted that some extras were performed by verbal orders 
of the architects, and allowance for thèse should be made because the 
owner has taken possession of the property, is deriving the benefit 
thereof, and must be held to bave waived the requirement in writing 
of the orders therefor. This contention is most vigorously contested 
hère by the défendant owner. Touching allowances for extras gener- 
ally, the wordis of the court in the Jefferson Hôtel Case are perti- 
nent hère: 

"The temptatlon on the part of contractors to recoup losses on Improvident 
contraets l)y clalms of this klnd Is frequently présent and strong. It is there- 
fore the clear duty of courts to caref uUy scrutlnlze such demands and allow 
them only upon clear and satisfactory évidence sustaining them." 

It therefore becomes the duty of the contracter claiming extras to 
show clearly (a) that they are in fact such ; (b) that the priées charg- 
ed therefor are reasonable ; and (c) that they were f urnished in com- 
pliance with the exact terms of the contract, or else under a waiver of 
such terms constituting in effect a new and différent contract in rela- 
tion thereto. While thèse propositions are true, it is not for a moment 
to be questioned, as held in Copeland v. Hewett, 96 Me. 525, 53 Atl. 36, 
that, "where a contract provides that neither party thereto shall hâve 
any claim for altérations or additions unless first particularly described 
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in writing, * * * it is compétent for either party to waive this 
provision intended for his benefit," and, "however evidenced, a con- 
tract remains in force until it is supersedied by a later one inconsistent 
with it, and no longer; and one who has agreed that he will only 
contract in writing in a certain way does not preclude himself from 
making a paroi bargain to change it, and there is no more force in an 
agreement in writing not to agrée by paroi than in a paroi agreement 
not to agrée in writing." Insurance Co. v. Earle, 33 Mich. 143 ; Canal 
Co. V. Ray, 101 U. S. 523, 25 L. Ed. 792 ; Bartlett v. Stanchfield, 148 
Mass. 394, 19 N. E. 549, 2 h. R. A. 625. This last case is exactly in 
point hère. It is there held : 

"A wrltten contract for building a house. stipulating that no cliarge for ex- 
tra work or materials shall be made, unless ordered in writing, will not pre- 
vent the contractor (rom recovering for extra expense ineurred on the express 
agreement of the otber party to pay for it, or on hls request therefor, under 
circumstanees Implying a consent to be liable for it, Irrespective of the wrltten 
contract. Parties cannot, by contract, tie up thelr freedom of deàllng with 
each other." 

If, therefore, extra work was performed by the contractors hère, 
under express oral contract upon the part of the owner personally or 
by and through his agents, the architects, or under such circumstanees 
implying a consent to be liable therefor, such extra work should be 
allowed for, but for reasons stated the évidence should be clear, and 
the burden is upon the contractor to prodiuce it. 

But, finally, in this connection, it is insisted that as to thèse extras 
the contract provides that, in case of dissent of either party to the 
values allowed therefor by the architects, the détermination thereof 
should be submitted to arbitration which was not donc. Therefore 
this action was prematurely brought, and must be dismissed. The 
contention is not tenable for thèse reasons : First. Independent of 
ail questions of extras, the contractors had a clear right to fàle their 
mechanic's lien within a limited time, fixed by statute, against this 
building for the balance of the contract price, which the owner disputed 
andl refused to pay, and they had the further right, within a limited 
time, also fixed by statute, to institute this suit in equity to enforce 
such lien. Thèse extras were contemplated by the contract. They 
were performed with labor and material furnished either under its 
express terms or by new and additional oral contracts in connection 
with the érection of this building and for which the contractors were 
also entitled to a lien upon the same terms and conditions. Equity 
having jurisdiction in part will assume it over ail and settle the whole 
controversy by its own methods of procédure which are plenary and 
compreherisive. Second. Because, as held in Foster v. McKeown, 192 
111. 339, 61 N.E. 514: 

"In an action to recover for extras furnished under a building contract pro- 
Yiding that, in case the valuatlon of such extras by the architect should not 
be agreed to, the matter should be submitted to arbitration, neither a report 
of arbitrators nor an offer to arbitrate as to such extras need be shown as a 
condition précèdent to a right of recovery without the archltect's certiflcate, 
where such certiflcate was refused, not because of any dlsagreement as to 
valuatlon, but by order of the owner of the property." 
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This leaves us but one other matter involving légal propositions to 
consider. As hereinbefore indicated, the lot of gfound upon which 
this building wasto be and was erected was surrounded by other 
buildings, and it was very soon apparent after excavation for the 
f oundation was coinmenced that extraordinary andi expensive measures 
would be required to protect an adjacent building from damage and 
destruction. The architect by written order directed thèse necessary 
measures to be taken by the contractors. Large sums were expended 
in this way, clearly extra and not cofttemplated by the contract. Much 
of this work, however, was done outsidte of the exact limits of the 
owner's lot in strengthening and securing the walls of this adjacent 
building. It is now insisted that, while there may be a separate per- 
sonal liability upon the owner for this work in favor of the contract- 
ors, the lot of ground and its building so erected under this contract 
thereon cannot be held liable under a mechanic's lien for such work 
done butside of the limits of the lot. I cannot agrée with this conten- 
tion. The work in a very technical sensé may hâve been done on 
ground outside the exact line of the lot, yet it was absolutely essential 
for it to be done in order that the contract be complied with and the 
building be erected on the lot. Suppose the wall of the German Bank 
Building or the building itself had collapsed and fallen into the ex- 
cavation on this lot. Would not the removal of the débris therefrom 
hâve been necessary to the érection of the building? This was pre- 
cisely what would hâve happened in ail possibility if the wall of this 
building had not been reinforced. It was not work provided for by 
the contract directly, but was expressly within its terms touching ex- 
tras. The condition of this abutting wall could not be known until it 
was disclosed by the excavation on this lot, and wherein was there any 
practical différence in the character of the work necessary to cause 
this wall to stand and the removal of its débris after it had fallen ? In 
this connection it may be proper to note that the courts of this state 
hâve changed their position touching mechanics' liens. It was at first 
held that, this remedy being unknown to the common law, a strict com- 
pliance with and construction of the statute was necessary. Mayes v. 
Rufïners, '8 W. Va. 384 ; Stout v. Golden, 9 W. Va. 231. It is now 
held that the statute must be given a fair and libéral construction as 
to the cfeation of the lien and its enforcement. United States Blow- 
pipe Co. v. Spencer, 40 W. Va. 698, 21 S. E. 769. Even under the 
old ruling, in Bodley v. Denmead, 1 W. Va. 249, it was held that "a 
stack erected in a building used as a porkhouse for the joint purpose 
of the porkhouse and generating steam and running machinery in a 
distillery attached thereto,'and which can be used as a distiUery only in 
connection with the porkhouse, must be regarded as a structure neces- 
sary to both establishments and as a part thereof, although the pork- 
house may be used independently of the distillery" ; and in that case 
a mechanic's lien for the stack in the porkhouse was sustained against 
the distillery lot and building. For similar décisions of other states, 
see Wilcox v. Woodruff, 61 Conn. 578, 34 Atl. 521, 1056, 17 L. R. A. 
314, 24 Ara. St. Rep. 222, and note; Menzel v. Tubbs, 51 Minn. 364, 53 
N. W. 653, 1017, 17 L. R. A. 815 ; Maryland Brick Co. v. Spilman, 76 
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Md 337, 24 Atl. 297, 17 L. R. A. 599, 35 Am. St. Rep. 431 ; Sergea« 
V. Denby, 87 Va. 206, 12 S. E. 402. 

In addition to this, the Circuit Court of Appeals for this Fourth 
Circuit in the case of Canton RoU & Machine Co. v. Rolling Mill Co., 
168 Fed. 465, 93 C. C. A. 621, construing our West Virginia statute, 
has gone farther, in my judgment, in its hberahty towards the up- 
holding of mechanics' liens and proceedings to enf orce them than has 
any other court in this country. In that case the contractor for ma- 
chinery for a tin plate plant contracted to furnish, among other things, 
34 chilled rolls absolutely and 24 additional ones, "six pairs to be de- 
livered with the mills, balance when required." Of thèse last 24, 12 
were furnished, and the remaining 12 were not required. On June 
25, 1903, the contractor filed its mechanic's lien in the county court 
clerk's office of Monongalia county, setting fqrth its account and at- 
tached to which was the u'sual affidavit setting forth that it had ceased 
to furnish machinery under the contract upon a certain date. Upon 
this lien, so sworn to and recorded, it instituted in the state court its 
suit to enforce it against the lot and plant. After it had instituted 
this suit, it discoveredi that it had filed its déclaration of lien one day 
too late to comply with the statute, and thereupon it dismissed this 
suit. (See opinion of court below in the case 155 Fed. 321.) Nearly 
a year after, when title to the property had passed out of the Tin Plate 
Company and vested in a trustée in bankruptcy, this contractor khow- 
ing this fact, without further order, shipped the extra 12 rolls provid- 
ed for by the contract, and then recorded a new déclaration of lien for 
its whole account including thèse 12 rolls, and thereupon instituted its 
suit in the Circuit Court of the United States to enforce this last déc- 
laration of lien, the sole allégation touching which in its bill was : 

"Your orator is entitled to and bas filed a mechanic's lien for ail its said 
claim of $14.889.98, with interest as aforesaid, against said real estate and 
manufacturiiig plant, in aecordance with the laws of the state of West Vir- 
ginia, and elaims and is entitled by virtue thereof to a lien on said property." 

Thèse 12 additional rolls were never accepted, were never delivered 
on the ground or nearer to it than the railroad dépôt, never, of course, 
installed in the building, and in fact were not expectedi to be by the 
contractor when shipped because it knew of the company's bankruptcy. 
The Circuit Court of Appeals, however, reversing the decree of the 
court below dismissing the bill, held thèse rolls to be an intégral part 
of the mill machinery not necessary to be actually installed ; that the 
contractor was not estopped by the filing of the first lien and the oath 
attached thereto fixing the date when it "ceased furnishing" machinery 
under the contract, nor from, nearly a year after, "furnishing" this 
additional machinery in this way, and declaring and asserting a new 
lien for the whole account, and, further, that the pleading quoted above 
was sufficient upon which to enforce it. But it may be insisted that 
such rulings are in direct conflict with those contained in Davis v. Al- 
vord, 94 U. S. 545, 24 L,. Ed. 283 ; Van Stone v. Stillwell & Bierce 
Mfg. Co., 142 U. S. 128, 12 Sup. Ct. 181, 35 L. Ed. 961; Liberty, etc., 
B. & L. Co. V. Furbush & Son Machine Co., 80 Fed. 631, 26 C. C. A. 
38; Withrow LumberCo. v. Glasgow Inv. Co., 101 Fed. 863, 42 C. C. 
A. 61; McGugin -V, 0.:R. R., 33 W. Va. 63, 70, 71, 10 S. E.'36; Cen- 
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tral City Brick Co. v. Norfolk & W. R. Co., 44 W. Va. 386, 28 S. E. 
926 ; Ivunsford v. Wren, 64 W. Va. 458, 63 S. E. 308. Evidently the 
Circuit Court of Appeals did not think so, for, while its attention was 
called to ail thèse cases except the last one, decided by the Suprême 
Court of Appeals of this state since, it neither disapproved thèse cases 
nor sought to distinguish them. 

It is clear to me, therefore, that under the very great liberality touch- 
ing the upholding of mechanics' liens indicated by this décision by 
which I am bound it would be clear error for me to deny to the con- 
tractors in this case the benefit of such lien for this extra work on this 
adjacent wall made necessary to the érection of this building. Let 
the cause be referred to a master, with directions to state an account 
from the pleadings and évidence in the cause, showing the true balance 
and interest due upon.the contract; what pxtras were performed by 
the contractors under the express terms of the contract by reason of 
written orders of either owner or his agents, the architects, or under 
subséquent oral contracts, if any, or under such circumstances imply- 
ing a consent on the part of the owner to be liable therefor, if any and 
they be clearly shown by the évidence ; also to ascertain the true amount 
due the owner on account of defective and omitted work, the master 
to be guided in ascertaining thèse things by the rules and principles 
herein set forth. He shall also state the number of claims and their 
amounts which, by stipulations filed, are agreed to be liens upon any 
fund found due the contractors. 



UNITED STATES v. SPOHRER. 
(Circuit Court, D. New Jersey. January 14, 1910.) 

1. AlietîS (§ 71%*) — Natuealization— Suit to Cancel Cketificate. 

Naturallzation Act June 29, 1906, c. 3502, § 15, 34 Stat. 601 (TT. S. 
Comp. St. Supp. 1909, p. 485), whieh authorizes a suit by the United 
States to cancel any eertiflcate of naturallzation on the ground of fraud 
or that It was lUegally procured, Is constltutlonal, and under It the 
United States may malntaln a suit In a fédéral court to cancel a eertifl- 
cate Issued by a state court under either that or a former statute on the 
ground of fraud, in that the allégation and évidence that the applicaut 
had reslded In the United States for flve years was untrue. 

[Ed. Note. — For other cases, see Allens, Dec. Dlg. § 71 1^.*] 

2. Aliens (§ 71%*) — Natuealization— Suit to Cancel Ceetificate— Dé- 

fenses. 

The défense of lâches cannot be pleaded agalnst the United States In 
a suit to cancel a naturallzation eertiflcate. 

[Ed. Note. — For other cases, see AJlens, Dec. Dlg. § 71%.*] 

Pétition by the United States agaînst Joseph Spohrer, alias Joseph 
Sporr, to cancel a eertiflcate of naturallzation. On demurrer to péti- 
tion. Demurrer overruled. 

John B. Vreeland, U. S. Dist. Atty. 

Sommer, Colby & Whiting and Charles L. Williams, for respondent. 

•For other cases see same toplc & § numbsp. in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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CROSS, District Judge. On the 9th day of July, last, the govern- 
ment filed a pétition in this court for the cancellation of a certificate 
of naturalization, with the decree relating thereto, issued October 24, 
1884, to Joseph Spohrer, by the court of common pleas of Essex 
county, in the state of New Jersey. The substance of the pétition is 
that Spohrer, being an alien and a subject of the Emperor of Germany, 
procured his certificate of naturalization by fraud, in tliat it was not 
true, as alleged, that he was a minor under the. âge of 18 years when 
he arrived in the United States, or that at the time of his application 
to 'be admitted to citizenship he had resided within the United States 
3 years next preceding his arriving at the âge of 21 years, or that 
at the time of his said application he had resided in the United States 
5 years, including the 3 years of his minority, and that consequently 
his certificate of citizenship was obtained from said court by fraud. 

Spohrer, the respondent, has demurred to the pétition of the govern- 
■ment, alleging the following grounds: That this court is without 
jurisdiction to grant the relief prayed for, because the fraud alleged 
in its pétition appears by the pétition itself not to hâve been fraud, 
collatéral or extrinsic, to the matter adjudicated upon by the court of 
-common pleas of the county of Essex in the proceedings had before 
said court which resulted in admitting the demurrant to the rights, 
privilèges, and immunities of a free citizen of the United States ; that 
the said decree of the said court had become final, and cannot now 
be opened by this court ; and that the United States is barred by rea- 
son of its lâches from the relief prayed for in and by its pétition. 

This suit is instituted under section 15 of the naturalization law of 
June 29, 1906 (34 Stat. 601, c. 3592 [U. S. Comp. St. Supp. 1909, p. 
■485]). The pertinent parts of said section follow: 

"That It shall be the duty of the United States district attomeys for the 
respective districts, upon affidavit showing good cause therefor, to institute 
proceedings in any court having jurisdiction to naturallze aliens In the ju- 
dlcial district In which the naturallzed citizen may réside at the time of 
bringing the suit, for the purpose of settlng aside and canceling the certif- 
icate of citizenship on the ground of fraud or on the ground that such cer- 
tificate of citizenship was lllegally procured. In any such proceedings the 
party holding the certificate of citizenship alleged to hâve been fraudulently 
or lllegally procured shall hâve sixty days Personal notice in which to make 
answer to the pétition of the United States; and If the holder of such cer- 
tificate be absent from the United States, or from the district in which he 
last had his résidence, such notice shall be given by publication in the manner 
provlded for the service of summons by publication or upon absentées by the 
laws of the state or the place where such suit is brought. • * • The pro- 
visions of this section shall apply not only to certlflcates of citizenship issued 
under the provisions of this act, but to ail certlflcates of citizenship which 
may hâve been issued heretofore by any court exerclslng Jurisdiction in nat- 
uralization proceedings under prlor laws." 

The matter being before the court upon demurrer, the allégations 
of the pétition are to be taken as admitted. The question presented, 
therefore, is whether the rights and privilèges of citizenship can be 
obtained and held by one who, without any right under the law to be 
naturaHzed, nevertheless by means of fraud and perjury of a gross 
character has been able successfully to impose upon the court and in- 
duce favorable action upon his pétition. That the respondent corn- 
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mitted a fraud upon the court, upon the naturalization law, and upon 
the United States, under the admitted facts, cannot be gainsaid. 

The power of naturalization is by the Constitution vested solely in 
Congress. That body, and that alone, can détermine when, under 
what circumstances, by what court, and in favor of whom the power 
shall be exercised. At the time the respondent applied for naturaliza- 
tion, section 2170 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1333) was in force, and provided that: 

"No allen shall be admitted to become a citizen who bas not, for the con- 
tlnued term of flve years, next precedlng bis admission, resided witbin the 
United States." 

Section 2165 (U. S. Comp. St. 1901, p. 1339) provided that: 

"An allen may be admitted to become a citizen of the United States In the 
followlng manner, and not otherwlse." 

Such being the law, no court was authorized knowingly to naturalize 
any person who had not continuously resided therein for five years 
next preceding his admission to naturalization. This was made a juris- 
dictional fact. Action taken by a naturalization court in contravention 
of that provision would be open to direct, although not to collatéral, 
attack, uhless the proceedings were irregular upon their face. It 
should be borne in mind that in naturalization proceedings there are 
no parties or attorneys of record, nor is any process issued, or any 
one brought into court. In other words, it is not a controversial pro- 
ceeding. In the Case of Stern, 13 Ops. Atty. Gen. 376, in dealing with 
a naturalization matter, the Attorney General said: 

"But recitations in the record of matters of fact are blndlng only upon the 
parties to the proceedings çind privies. The governnient of the United States 
was no party, and stands In privlty wlth no party, to thèse proceedings, and it 
is not In the power of Mr. Stern by erroneous récitations 'In ex parte proceed- 
ings to conelude the governnient as to matters of fact." 

An alien friend is offered under certain conditions the privilège of 
citizenship. He may accept the offer and become a citizen upon com- 
pliance with the prescribed conditions, but not otherwise. His claim 
is of favor, not of right. He can only become a citizen upon and after 
a strict compliance with the acts of Congress. An applicant for this 
high privilège isbound, therefore, to conform to the terms upon which 
alone the right he seeks can be conferred. It is his province, and he is 
bound, to see that the jurisdictional facts upon "which the grant is 
predicated actually exist, and if they do not he takes nothing by his 
paper grant. Fraud cannot, be substituted for facts. No question is 
ma,de in this cage, and none could be, that the court which granted the 
certificate of naturalization to the respondent was duly authorized by 
Congress to act in matters of naturalization. 

Counsel for the respondent, however, contends as follows: 

"That the court of common pleas had jurlsdlction to pass the decree of 
naturalization; that In so doing it acted as a state court; that snch deeroe 
amounts to a judgment, and Is entltled to ail the sanctlty and pvotectiou of 
a judgment ; that a judgment of a court, after the terra at which It was re!i- 
dered bas passed, cannot be opened up or vaçated, either by the court itself 
which tendered the decree, or by another court acting on équitable princlples, 
except for fraud which Is extrinsic or collatéral ; and that, Inasniuch as the 
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fraud complained of In this case is not extrinslc or collatéral, the Judgmect 
or decree cannot, upon common-law principles, be set aslde." 

In support of their view they cite an extract from an opinion hy 
Mr. Chief Justice Marshall, in Spratt v. Spratt, 4 Pet, 393, 407, 7 
L. Ed. 897, in which he says; 

"Xhe varlous acts upon the subject submlt the décision on the right of 
aliéna to admission as citizens to courts of record. They are to receive tes- 
tiniony, to compare it with the law, and to judge on both law and i:act. This 
judgment is entered on record as the judgment of the court. It scems to us. 
If it be in légal form, to close ail inquiry, and, like every other judgment, to 
be complète évidence of its own validity." 

In that case, however, the decree of naturalization was attacked col- 
laterally, and because of that fact the décision is deemed not to hâve 
controlling force in the présent controversy. The case most relied 
upon, however, by the respondent in support of his position, is United 
States V. Throckmorton, 98 U. S. 61, 25 L. Ed. 93, in which, as stated 
by the court in its opinion : 

"The object of the bill Is to hâve a decree of the court settlng aside and 
declarlng to be null and void a confirmation of the claim of W. A. Richardson 
under a Mexican grant to certain lands, made by the Board of Commission- 
ers of Private Land Clalms In California on the 27th day of December, 1853, 
and also the decree of the District Court of the United States, made Febru- 
ary 11, 1856, affirming the decree of the Commlssioners, and aguin conflrm- 
ing Richardson's claim, The gênerai ground on which this relief is aslied is 
that both thèse decrees were obtained by fraud." 

The bill in that case was filed more than âO years after the rendition 
of the decree which it sought to hâve annuUed. The décision, how- 
ever, was not put upon the ground of lâches, the court stating that 
the government was not bound by the statute of limitations as an in- 
dividual would be, but upon the ground that fraud for which a bill 
to set aside a judgment or decree between the same parties, rendered 
by a court of compétent jurisdiction, will be sustained, is that which 
is extrinsic or collatéral to the matter tried, and not a fraud which was 
in issue in the former suit. The court, however, after mentioning sev- 
eral exceptions to that gênerai ruie says: 

"Thèse and simllar cases, which show that there has never been a real 
contest in the trial or hearing of the case, are reasons for which a new suit 
may be sustained td set aside and annul the former judgment or decree and 
open the case for a new and a fair hearing" — citing cases. 

In that case, moreover, it appears that the bill was filed "by Walter 
Van Dyke, United States attorney for that district, on behalf of the 
United States,." which the court held at page 70 of 98 U. S. (25 L. Ed. 
93) was in itself a fatal defect. 

Prior to the passage of the présent naturalization law, in the case 
»f Unifed States v. Gleeson, 90 Fed. 778, 33 C. C. A. 272, the Cir- 
cuit Court of Appeals for the Second Circuit, by a divided court, re- 
fused at the instance of the United States to set aside a judgment of 
naturalization, although it appeared that the défendant had induced 
the court to give such judgment through his own false and perjured 
testimony. In making this décision, the court apparently relied upon 
United States v. Throckmorton, holding that it had not been overruled. 
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as was then contended, by Marshall v. Holmes, 141 U. S. 598, 13 Sup. 
Ct. 62, 35 L. Ed. 870. Under thèse circumstances, therefore, it be- 
comes proper to notice the construction subsequently put upon the 
Throckmorton Case by the Suprême Court. Référence is accordingly 
made to United States v. Minor, 114 U. S. 233, 5 Sup. Ct. 836, 29 L- 
Ed. 110, wherein the court dealt with a bill in equity to set aside and 
annul a patent for land on the ground of fraud in its procurement. In 
considering that question, the court took occasion to examine the 
Throckmorton Case and distinguîsh it from the one then under con- 
sidération, and in so doing said, at page 241 of ll4 U. S., at page 839 
of 5 Sup. Ct. (29 L. Ed. 110) : 

"In Throckmorton's Case, It Is true, a part of the relief sought was to set 
aside a patent for land Issued by the United States. But the patent was Is- 
sued on the confirmation of a Mexican ^ant after proceedings prescribed by 
the act of Congress on that subject Thèse proeeedings were judicial. They 
were commeneed before a Board of Oommissioners. There were pleadings 
and parties, and the dalmant was plaintiff, and the United States was de- 
fendant. Both parties were represented by counsel, the United States having 
In ail such cases her regular district attomey to represent her. Witnesses 
were examlned In the usual way, by dépositions, subject to cross-examina- 
tions, and not by ex parte afBdavits. From this tribunal there was a right 
of appeal to the District Court, and from that court to the Suprême Court of 
the United States, by either party. There was nothing wanting to make such 
a proceeding, in the highest sensé, a Judicial one, and to give to Its. final .ludg- 
ment or decree ail the respect, the verity, the conelusiveness, which belong 
to such a final decree between the parties. The patent could only issue on 
this final decree of confirmation of the Spanish or Mexican grant, and was. 
In efCect, but the exécution of that decree. 

"It was to such a case as this that the ruling in Throckmorton's Case was 
applied. The court said in that case, which was a bill to set aside the decree 
of confirmation: 'The genuineness and validity of the concession from Mlch- 
elterona, produeed by the complalnant, was the single question pending before 
the Board of Oommissioners and the District Court for four years. It was the 
thing, and the only thing, that was controverted, and it was essential to the 
decree. To overrule the demurrer to this blU would be to retry, 20 years 
after the décision of those tribunals, the very matter which they tried, on the 
ground of fraud In the document on which the decree was made. If we can 
do this now, some other court may be called on 20 years hence to retry the 
same matter on another allégation of fraudulent combination In this suit to 
defeat the ends of .lustice; and so the number of suits would be without 11m- 
It and litigation endless about the single question of the validity of this doc- 
ument' 

"It needs no other remarks than those we hare already made, as to the 
nature of the proceeding before the land offlcers, to show how Inapproprlate 
this language is to such a i^roceeding. Hère no one question was in issue. No 
issue at ail was taken. No adversary proceeding was had. No contest was 
made. The offlcers, acting on such évidence as the claimant presented, wer© 
bound by it and by the law to Issue a patent. They had no means of contro- 
verting its truth, and the government had no attomey to inquire Into it. 
Surely the doctrine applicable to the conclusive character of the solemn judg- 
ments of courts, with full jurlsdlction over the parties and the subject-mat- 
ter, made after appearance, pleadings, and contests by parties on both sides, 
cannot be properly applied to the proeeedings in the land ofllce in such 
cases. • » * 

"It bas been often said by this court that the land offlcers are a spécial 
tribunal of a quasi judicial character, and their décision on the facts before 
them is conclusive. And we are not now controverting the principle that, 
where a contest between individuals for the right to a patent for public lands 
has been brought before thèse offlcers, and both parties bave been represented 
and had a fair hearing, that those parties are concluded as to ail the fact» 
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thus In issue by the décision of the offleers. But in proeeedings llke the prés- 
ent, wholly ex parte, no contest, no adversary proceedings, no reason to sus- 
pect fraud, and wLere the patent is tlie resuit of nottilng but fraud and per- 
Jury, it is enough to hold that It conveys the légal title, and It would be go- 
ing quite too far to say that It cannot be assailed by a proceedlng in equity 
and set aslde as void, if the fraud is proved and there are no innocent holders 
for value." 

The above extract shows conclusively that the Suprême Court has 
drawn a sharp distinction between cases where, as in Throckmorton's, 
the proceeding was not ex parte, but there had been a sharp contro- 
versy pending for years between parties represented by counsel, and in 
which the finding of the I^and Commissioners had been affirmed by 
the judgment of a fédéral court, and cases where, as in Minor's and 
in naturalization cases, they are ex parte. 

In United States v. Norsch (C. C.) 43 Fed. 417, Judge Thayer held 
that the right of the United States to sue for the cancellation of a 
certificate or decree of naturalization, which had been obtained by 
fraud, was probably coextensive with its right to sue for the cancella- 
tion of patents that had been fraudulently procured, as was the case 
in United States v. Téléphone Company, 128 U. S. 316, 9 Sup. Ct 
90, 32 L. Ed. 450. He aiso cited other cases, showing the right of a 
fédéral court under certain circumstances to annul a judgment of a 
State court. The Norsch Case, however, has become relatively unim- 
portant since the passage of the act of 1906, which expressly conferred 
the power upon the United States to institute the proceeding in ques- 
tion. 

The power thus conferred has already been exercised by the fédéral 
courts in several instances. Thus in United States v. Nisbet (D. C.) 
168 Fed. 1005, a certificate of naturalization was held invalid because 
it had not been verified by compétent witnesses, and because the court 
of naturalization was not authorized to receive dépositions to prove 
résidence within the United States for the required period of five 
years. Again, in United States v..Van Der Molen (D. C.) 163 Fed. 
650, a decree of naturaHzation granted by a state court was set aside. 
The decree vacated, however, was one which had been procured under 
the act of 1906, although that fact is immaterial. Again, in United 
States V. Mansour (D. C.) 170 Fed. 671, a certificate of naturalization 
granted about eight years previously was canceled, on the ground that 
the person holding the certificate had not been a bona fide résident of 
the United States for five years immediately preceding its procure- 
ment. Moreover, the act of 1906 was in that case held to be constitu- 
tional. In United States v. Simon (C. C.) 170 Fed. 680, a certificate 
of naturalization was set aside by Judge Lowell which had been issued 
several years before upon the ground that it had been illegally or 
fraudulently procured. The constitutionality of the act of 1906 was 
raised in that case; but the question was held not to be so clear as 
to warrant a court of first instance in holding it unconstitutional. See, 
also, United States v. Meyer (D. C.) 170 Fed. 983 ; United States v. 
Schurr (D, G.) 163 Fed. 648; United States v. Wayer (D. C.) 163 
Fed. 650. 
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The cases above referred tô were ail instituted undef the act of 190B 
'for the cancellation of cèrtificates of natùralizatiorl, s'orne of which had 
been procured under the prior act, and some under the présent. In 
view of the unanimity of action on the part of the fédéral courts of 
co-ordinate jurisdiction, as manifèsted in the cases cited, I would hesi- 
tate, no matter what my own view might be, to sustain this demurrer. 
But, irrespective of the support and authority of those cases, I enter- 
tain no doubt of the right of the government to maintain this proceed- 
ing under the act in question, upon the grounds alléged in the pétition 
demurred to. That the government, especially when thereunto au- 
thorized by Congress, has the right to recall whatever of property has 
been taken from it by fraud, is, in my judgment,.well settled, and, if 
that be true of property, then by analogy and with greater reason it 
would seem to be true where it has conferred a privilège in answer to 
the pfayer of an ex parte petitioner. A recall of this character injures 
no one but the fraud doer, and his discomfiture is entitled to but slight 
considération. 

As aiready stated, the certificate of naturalization in this case was 
issued in direct violation of the statute. The respondent, knowing 
that he had no right to naturalization, nevertheless induced the court 
to act by means of ex parte false affidavits which conferred upon it 
the semblance of jurisdiction, when, as a matter of fact, of right it 
had none, and he knew it. Its action rested solely upon his fraud. It 
would be strange, indeed, if such procédure could not be reviewed, 
which in a sensé at least is what the act of 1906 purports to do. Lég- 
islation of that character is not unconstitutional, and has often been 
upheld. Calder v. Bull, 3 Dali. 386, 1 h. Ed. 648; Sampeyreac v. 
United States, 7 Pet. 323, 8 L. Ed. 665; Garrison v. New York. 31 
Wall. 196, 23 L. Ed. 612; Ereeland v. Wilhams, 131 U. S. 405, 9 vSup. 
Ct. 763, 33 L. Ed. 193; Stephens v. Cherokee Nation, 174 U. vS. 445, 
19 Sup. Ct. 723, 4 Iv. Ed. 1041; Wallace v. Adams, 304 U. S. 415, 
27 Sup. Ct. 363, 51 L. Ed. 547. _ 

In Stephens v. Cherokee Nation, supra, Chief Justice Fuller, speak- 
ihg for the court, says : 

"Thèse appeals are from decrees of tlie United States Court in the Indian 
Territory, slttlng in flrst instance, rendered in cases pendlng therein involv- 
Ing the right of varions individuals to eitlzenship lu some one of the four 
tribes namèd ; most of them came to that court by appeal from the action of 
the so-ealled Dawes Commission, though some were from décisions of tribal 
authorities ; many questions are common to them ail ; and It will be assumed 
that in ail of them the decrees were rendered and the court had flnally ad- 
journed before the passage of the act of July 1, 18i)8, provlding for appeals 
to this court. The act of June 10, 189C, provided 'that if the tribe, or any 
person, be aggrleved with the décision of the tribal authorities or the Com- 
mission provided for in this act, it or he may appeal from such décision to the 
United States District Court: Provided, however, that the appeal shall be 
taken within slxty days, and the judgment of the court shall be final.' " 

It was contended before the court that it was not compétent for 
Congress to provide for an appeal from the decrees of the United 
States Court in the Indian Territory, after such decrees had been ren- 
dered and the term of court had expired, and especially as they were 
made final by the statute. In dealing with this point, the court says : 
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"The contention Is that the act of Jul'y 1, 1898, lu extending the remedy by 
appeal to this court, was Invalid, because rétrospective, an invasion of the 
Judicial domain, and destructive of vested rights. By Its terms the act was to 
operate retrospectlvely, and as to that it may be observed that, while the 
gênerai rule Is that statutes should be so construed as to glve theua only 
prospective opération, yet where the language eniployed expresses a contrary 
Intention In unequlvoeal terms, the mère fact that the législation is rétroact- 
ive does not necessarlly render it vold. And while it is undoubtedly true that 
Législatures cannot set aside the judgments of courts, eompel them to grant 
new trials, order the discharge of ofCenders, or direct what steps shall be tak- 
en in the progress of a judicial inquiry, the grant of a new remedy by way of 
review bas been often sustalned, under particular clrcumstances [citlng 
cases]. 

"The United States Court In the Indlan Terrltory Is a législative court, and 
was authorlzed to exercise jurisdlction in thèse citlzenshlp cases as a part of 
the maehlnery devised by Congress In the discharge of its dutles In respect 
of thèse Indlan trlbes ; and assumlng that Congress possesses plenary power 
of législation In regard to them, subject only to the Constitution of the United 
States, It follows that the validity of remédiai législation of this sort cannot 
be questloned, unless in violation of some prohibition of that instrument. In 
Its enactment Congress bas not attempted to Interfère in any way wlth the 
Judicial department of the government, nor can the hct be properly regarded 
as destroying any vested right, since the rlght asserted to be vested is only 
the exemption of thèse judgments from review, and the mère expectation of 
a share In the public lands and moneys of thèse trlbes. If hereafter dlstrib- 
uted. If the appllcants are admitted to cltizenship, cannot be held to amount 
to such an absolute right of property that the original cause of action, which. 
Is cltizenship or not, is placed by the judgment of a lower' court beyond the 
power of re-examlnation by a higher court, though subsequently authorlzed 
by gênerai law to exercise jurisdlction." 

Wallace v. Adams, supra, is to the same effect. 

But, conceding that the provision of the act of 1906 goes farther 
than simply to provide a method of review, it nevertheless warrants, 
if such warrant were necessary, the United States in filing the péti- 
tion herein, and this court in treating it as in the nature of a bill in 
equity, filed for the purpose of setting aside the certificate of natural- 
ization in question, for the fraud of the respondent, by which alone 
the favorable action of the court was induced. In this aspect the lég- 
islation of 1906 simply permits to be donc by diiïerent courts and 
somewhat diiïerent procédure what before could, under like conditions, 
in my judgment; hâve been done by a bill in equity, for the reason that 
the jurisdlction of the court was fraudulently invoked by the petitioner 
in an ex parte proceeding. The fraud was practiced in the very act of 
obtaining the judgment, and it, and it alone, induced the judgment, 
and where that is the case the judgment is open to attack by a direct 
proceeding in equity. 

The proposition thus announced was laid down by that eminent 
equity jurist, Vice Chancellor Van Fleet, in Dringer v. Receiver of 
Erie Railway, 42 N. J. Eq. 573, 581, 8 Atl. 811, affirmed in Dringer 
V. Jewell, 43 N. J. Eq. 701, 13 Atl. 664, in the following language: 

"In order to justify a court of equity In annulling a judgment or decrée on 
the ground of fraud, it must be made clearly to appear that the judgment or 
decree has no other foundation than the fraud charged, and that If tiiere had 
been no fraud there would hâve been no judgment or decree." 

Again, in Adams School Township v. Irwin, 150 Ind. 12, 17, 49 N. 
E. 806, 807, the court said: 
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"The rule Is that tbe fraud which vltlates a judgment must arlse out of 
the act of the prevalUng party, by which hls adversary has been prevented 
from presenting the merlts of hls side of the casé, or by which the jurisdic- 
tlon of the court has been Imposed upon, or, lu other words, the fraud relied 
on must relate to some act in securing jurisdlctlon." 

In Bâtes v. Hamilton, 144 Mo. 1, 45 S. W. 641, 66 Am. St. Rep. 
407, the court, referring to the same subject, held: 

"That It must be made to appear that fraud was practiced In the very act 
of obtainlng the judgment." 

The language used by the court in Nichols v. Stevens, 123 Mo. 96, 
25 S. W. 578, 27 S. W. 613, 45 Am. St. Rep. 514, was as follows: 

"In order that a judgment may be set aside upon the ground of its having 
been obtalned by fraud, it must appear that the judgment was concocted in 
fraud ; that fraud was practiced In the very act of obtalning judgmeut. The 
fraud In such case must be actual fraud, as contradistinguislied from a judg- 
ment obtained on false évidence, or a forged Instrument on the trial." 

To the same effect are Moody et al. v. Peyton et al., 135 Mo. 482, 
36 S. W. 631, 58 Am. St. Rep. 604, and Zellesbach v. Allenberg, 67 
Cal. 296, 7 Pac. 908. See, also, Herbert v. Herbert, 47 N. J. Eq. 11, 
20 Atl. 390, s. c. 49 N. J. Eq. 565, 25 Atl. 366. 

But, if any doubt existed as to the power of the government to set 
aside a decree of naturalization for fraud prior to the act of 1906, that 
doubt, as already stated, was resolved by section 15 of that act. 

As to the question of lâches, it has no merit when urged against the 
United States. Gaussen v. United States, 97 U S. 584, 34 L. Ed. 
1009; Cooke v. United States, 91 U. S. 389, 398, 23 L. Ed. 237; 
United States v. Kirkpatrick, 9 Wheat. 720, 735, 6 L. Ed. 199. 

The demurrer will be overruled, with costs, with leave to the re- 
spondent to answer the pétition within 20 days. 



INDBPENDBNT BAKING POWDBE OO. v. BOORMAN. 
(Circuit Court, D. New Jersey. January 20, 1910.) 

1. TBADE-MARKS and TrADE-NAMES (§ 33*) ^ASSIONMENTS-r-VAXIDITT. 

A manufacturer cannot make a valld assignment of a trade-mark sep- 
arate from a transfer of the good wlll and business In connection with 
which it was used. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 37; Dec. Dig. S 33.*] 

2. Teade-Mabks and Tbade-Names (§ 33*) — Assionment— Validitt. 

Manufacturera of a baking powder, which they sold under four or flve 
différent trade-names, assigned one of such names to another, with the 
right to use It as a trade-mark for baking powder, but continued as before 
to manufacture and sell the same product under some one of the other 
names. Eeld, that the trade-mark could not be so separated from the 
product with which It had been assoclated, and that the assignée ac- 
qulred no exclusive right thereto which he could transfer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent, 
Dig. § 37 ; Dec. Dig. | 33.» 

Assignment oif right to use a person's name, see notes to R. W. Rogers 
Co. V. Wm. Rogers Mfg. Co., 17 O. C. A. 579; Kathreener's MalzkafCee 

*For otber cases ece same toplc £ S mTMBSR In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Fabriken Mit Beschraenkter Haftung v. Pastor Kneipp Medlclne Co., 27 
O. C. A. 360.] 
8. Trade-Markb and Teade-Names (§ 32*) — Extinguishment^Application 
To Différent Peoduct. 

A manufacturer of a baking powder in which the acld constituent was 
alum, and which was sold under the name "Solar" as a trade-mark, lost 
ail rights It possessed In such trade-mark by transferring it to a baking 
powder In which phosphate was substituted for alum. 

[Ed. Note. — For other cases, see Trade-BIarks and Trade-Names, Cent. 
Dig. § 36 ; Dea Dig. § 32.*] 
4. Trade-Marks and Teade-Names (§ 22*) — Peesons Bntitled— Nature and 
PuEPOSE op Use. 

Manufacturers of baking powder, which they sold under différent 
names, used the name "Solar" thereon when they desired to sell at a re- 
dueed price to meet compétition, at other times selling the same article 
at a hlgher prlce under one of the other names. Held, that such use of 
the name was not for true trade-mark purposes, and that no trade-mark 
rights were thereby acquired therein which would be protected by a court 
of equity. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Bec. 
• I>lg. § 22.*] 

In Equity. Suit by the Independent Baking Powder Company 
against Richard P. Boorman. On final hearing. Decree for défend- 
ant. 

Archibald Cox, for complainant. 
Philip Carpenter, for défendant. 

CROSS, District Judge. The controversy in this suit is over the 
use of the word "Solar" as a trade-mark for a baking powder. The 
case has already been before Judge Gray, of this circuit, upon excep- 
tions to the answer, and his opinion thereon may be found reported 
in 130 Fed. 726. A summary of the pleadings in the case made by that 
learned judge, will be found in his opinion and need not be hère re- 
peated. It is not disputed that the word "Solar," in and of itself, 
constitutes a proper trade-mark. The controversy is rather as to 
whether the right to its use belongs to the complainant, or to the Solar 
Baking Powder Company, which manufacturée the product which the 
défendant, who is a dealer, admittedly sold. 

In behalf of the complainant, it is claimed, under the évidence, that 
it and its predecessors in business hâve continuously used the name 
"Solar" in the manufacture and sale of baking powder since 1886; 
that the name was originally adopted by the firm of Sherman Bros. 
& Co., of Chicago, during or shortly prior to that year; that after 
its adoption it was used continuously as a distinguishing mark for 
baking powder manufactured and sold by them until March, 1900, 
when they sold to one William C. Engler such trade-mark "and the 
right to the use thereof as a trade-mark for baking powder, and also 
the said label (a copy of which was attached to the assignment) and 
the right to manufacture and sell baking powder under that name 
and label" ; that shortly af terwards Engler proceeded to organize and 
did organize the complainant corporation, and in May of that year 
transferred ail of the rights that he had received from Sherman 

•For other cases see same topic & § nttmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
175 F.— 29 
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Bros. & Co. to the complainant, which has ever since been manufactur- 
ing and selling powder in packages bearing that trade-mark. 

The défendant insists, for reasons which will be hereafter con- 
sidered, that under the évidence the complainant has no right to the 
mark, but that it belongs to the Solar Baking Powder Company, and 
in furtherance of such insistment claims that certain persons by the 
name of Wardman and Holmes began the manufacture and sale of 
baking powder under the name "Solar" in October, 1889 ; that the 
following month they incorporated a company known as the Fidelity 
Manufacturing Company, for the purpose of carrying on said busi- 
ness, and assigned to it ail of their rights, including said trade-mark; 
that said business was thereafter carried on by the Fidelity Company 
until the month of October, 1901, when it in turn transferred its rights 
therein and in said mark to the Solar Baking Powder Company, 
which has since carried on the business of manufacturing and selling 
baking powder under the name "Solar" ; and that it was in the course 
of its said business that it sold to the défendant the "Solar" baking 
powder complained of . 

It' is apparent, f rom what has been said, that if the claims of the 
complainant are properly supported by the évidence, it and its prede- 
cessors in business used the trade-mark in dispute for several years 
prior to its use by the Solar Baking Powder Company and its predeces- 
sors. It is also manifest, as the defendant's counsel states in his brief, 
that the "principal question to be decided is whether the complainant 
is the owner of any exclusive right in the word 'Solar' as applied to 
baking powder." 

At the outset of the discussion, it should be stated that Sherman 
Bros. & Co. did not register said trade-mark, for the reason, as al- 
leged, that they were advised that registration under the former trade- 
mark law did not aflford sufficient protection to warrant it. It also 
appears that no effort was made, either on behalf of the complain- 
ant or the constructive défendant, the Solar Baking Powdei- Com- 
pany, to register it, until the year 1900, when the Fidelity Manu- 
facturing Company, the immédiate predecessor in business of the Solar 
Baking Powder Company, applied for its registration, and shortly aft- 
erwards the complainant filed a like application. An interférence be- 
tween the two claimants was thereupon declared, which, after examin- 
ation, was decided by the examiner of interférences in favor of the 
complainant herein. An appeal from his décision was thereupon 
taken by the Fidelity Manufacturing Company to the Commissioner, 
who affirmed the décision of the examiner. Substantially the same 
record is now presented that was before the examiner and Commis- 
sioner, and the same défenses, exceptsuch as were eliminated by Judge 
Gray in dealing with the exceptions to the answer, are herein urged 
that were then urged. The grounds of défense are numerous, but 
comparatively f ew of them will be considered. 

It appears by the évidence that the baking powder to which the 
name "Solar" was âttached by Sherman Bros. & Co., before its trans- 
fer to Engler, was an alum powder. The original name impressed by 
that firm uppn this kind of baking powder was "Empress." After 
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using thàt name for several years, they adopted somé four or fîve 
other names, including- "Solar," for that identical baking powder. 
Engler bought f rom Sherman Bros. & Co. that trade-name pnly, with 
the right to manufacture and sell, not alum baking powder, but baking 
powder with that name afExed. After the transfer to Engler, Sher- 
man Bros. & Ço. discontinued the use of the name "Solar," but con- 
tinued as before to manufacture "Empress" baking powder, and af- 
fixed thereto ail of the names it had previously afïàxed, except that of 
"Solar." In other words, they did not transfer to him the business of 
manufacturing alum baking powder under the name of "Solar," of 
their good will in respect thereto, but kept their business and con- 
tinued to manufacture identically the same powder and sell it under 
the same symbols under which it had previously been sold, save that 
they did not use the name "Solar." The évidence shows conclusively 
that the alum baking powder sold by Sherman Bros. & Co. under the 
five différent trade-names were ail taken from a common source of 
supply. The différent powders differed only in name. 

Counsel for the défendant strenuously argues that the assignment 
from Sherman Bros. & Co. to Engler was invalid, for the reason that 
it was executed in their name by a person claiming to act in their be- 
half under a written power of attorney, which was not produced or 
proved. But, passing that, and assuming that the évidence shows that 
the transfer of the symbol "Solar," together with the right to manu- 
facture and sell baking pOwder under that name, was made, the more 
serions question remains whether or not an assignment of that char- 
acter passed to Engler the rights of Sherman Bros. & Co., whatever 
they were, in the name "Solar"; for, if they did not thus pass, it is 
clear that Engler could not hâve transferred them to the complainant. 
He could not transfer what he had not acquired. The law is well set- 
tled that a trade-mark cannot be transferred by itself. The good will 
and business must pass with it, or the transfer is invalid. In Bulte 
v. Igleheart Bros, et al., 137 Fed. 493, 70 C. C. A. 76, Judge Jenkins, 
speaking for the Circuit Court of Appeals of the Seventh Circuit, 
says at page 498 of 137 Fed., page 82 of 70 C. C. A. : 

"A trade-mark is analogous to the good will of a business. Whoever heard 
of a good will being sold to one while the original owner continues the busi- 
ness as before? The good will is Inséparable from the business itself. So, 
llliewise, is a trade-mark or trade-name that gives assurance to a purehaser 
that the article upon which is stamped the trade-mark or trade-name is the 
genuine production of the manufacturer to whom the trade-name or trade- 
mark points by association as the maker of the article. Therefore it is that 
It is a necessary qualification to the assignabllity of a trade-mark that there 
goes with it the transfer of the business and good will of the owner of the 
symbol" — citing many cases. "There is hère no prêteuse of the transfer of 
Meyer & Bulte of the business of the originators of tjiis trade-mark, or of 
their suecessors in business. They hâve eontinued up to this time the manu- 
facture of flour as before. It was a bald attempt to sell the trade-mark dis- 
associated from the business in which it had been used, and In which it had 
acquired Its value by association with the manufacture of flour by the orig- 
inator and his suecessors. It was subsequently used by the complainants at 
another place, and upon their own manufactures. To uphold sueh a transfer 
would be to Ignore the fundamental ofBce of a trade-mark, would be to dis- 
regard its purpose and object, would be to sanction a fraud upon the public, 
purchasing the article. \Ve are of opinion, therefore, that the complainants 
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acqulred no tltte to this trade-mark under the transfer from Land and Ws 
suceessors In business." 

Eiseman v. Schiffer (C. C.) 157 Fed. 473, was a case în some re- 
spects like the présent. It appears therefrom that the Gilbert Com- 
pany first used the word "Radium," and acquired trade-mark rights 
in it, in respect of a class of silk goods. Thereafter it transferred to 
Eiseman Bros., subject to a certain agreement, ail its right, title, and in- 
terest in the trade-mark, together with ail its right, title, and interest 
in the good will of its business, in which the said trade-mark had 
been used. . Notwithstanding this transfer, the Gilbert Company con- 
tinued to conduct the business in which it had formerly used the mark 
exactly as before, except that it substituted the word "Electra" for 
"Radium" upon the same class of goods. Judge Lacombe in his opin- 
ion says, at page 476 : 

"Ai. about the tlme of the exécution of the Instrument It turned over to 
fiîlseman & C3o. ail goods In Its possession marked 'Radium' ; but It appears 
that after November 23, 1905, the Gilbert Company continued to conduct the 
business in which It has used the marlî precisely as It had before, wlth the 
single exception that It affixed the mark 'Electra,' Instead of 'Radium,' to the 
goods It sold. The évidence is persuasive to the conclusion that thls Is ex- 
actly what both parties intended; that nelther of them contemplated that 
the business In which the mark had been used should be turned over by the 
Company to the firm. But the statute contemplâtes that, whatever extensions 
of the trade-mark through extensions of business may subsequently be legit- 
imately acquired by the assignée, he shall take over the good wlll of the busi- 
ness In which, prlor to asslgnment, the trade-mark has been used. Both are 
to pass together. The trade-mark shall not be conveyed to one, and the par- 
tlcular business In which It was used remain wlth the other. That seems to 
be the pollcy of the statute, expressed In sufflclently plain terms, and It is un- 
necessary to discuss the question whether thls provision Is a mère statement 
of existing law or Is a new departure. It Is not contended that the original 
owner of the trade-mark shall go out of the dry goods business, nor that It 
shall cease to sel! sllk dress goods in the pièce to which It has not appropri- 
ftted the trade-mark. But, when a trader has sold some partieular article 
under a selected name to such an extent as to secure reglstratlon, he has es- 
tabllshed a spécial business In which that trade-mark is used, and, If the 
trade-mark becomes so valuable as to Induce hlm to sell it, he must, as a 
condition of transfer under the statute, assign that spécial business with the 
trade-mark of whleh it was the parent. Eiseman & Oo., therefore, acquired 
no rights under the alleged asslgnment which did not carry the spécial busi- 
ness, ïhe suggestion of hardship, In that by subséquent action the assigner 
has defeated the assignment for which It received a valliable considération, 
Is not persuasive. They hâve thelr remedy agalnst the company, if the trans- 
fer was not In fact what they were given to understand it would be." 

It is true that the last case was decided under the assignment law 
of 1905 (Act Feb. 20, 1905, c." 592, 33 Stat. 734 [U. S. Comp. St. Supp. 
1909, p. 1275]); but, notwithstanding that fact, it is of great weight 
and highly illustrative, since the same gênerai principle underlies this 
case that underlay that 

Again, in Macmahan Pharmacal Co. v. Denver Chemical Mfg. Co. 
113 Fed. 468, at page 474, 51 C. C. A. 302, at page 308, the court 
said: 

"The main purpose of the contract was to transfer from complalnant com- 
pany to Dr. Campbell the right to use the word *Antlphlogistme' as a trade- 
mark for hls préparation, which, by agreement, was not to be In 'liquld form.' 
There was no transfer to hlm of complainant's business, or any part of It, 
and oo licease to oiierate at complainant'B place of business. The soie pur- 
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pose was to separate what complainant called its trade-mark, reserving to it- 
self the rlght to use it on Its préparation In liquid (orm, and transferring It 
to Dr. Campbell for hls use on préparation not In liquid form. This contract 
betrays a false conception of the character of trade-mark property. A trade- 
mark cannot be assigned, or Its use Ucensed, exeept as Incidental to a trans- 
fer of the business or property In connection wlth wbich It has heen used. 
An assigrnment or license wlthout such a transfer Is totally inconsistent wlth 
the theory upon which the value of a trade-mark dépends and its appropria- 
tion by an individual Is permitted." 

The law in gênerai in respect of assignments of trade-marks is laid 
down in Kidd v. Johnson, 100 U. S. 617, 25 h. Ed. 769, in the follow- 
ing- language : 

"It is true the primary object of a trade-mark Is to indicate by Its meaning 
or association the origln of the article to whlch It Is afflxed. As distinct 
property, separate from the article created by the original producer or man- 
ufacturer, it may not be the subjeet of sale. But when the trade-mark is af- 
flxed to articles manufactured at a particular establishment, and acquires a 
spécial réputation in connection wlth the place of manufacture, and that es- 
tablishment Is transferred elther by contract or opération of law to others, 
the rlght to the usé of the trade-mark may be lawfully transferred wlth it. 
Its subséquent use by the person to whom the establishment is transferred is 
considered as only Indicating that the goods to whlch It is affixed are man- 
ufactured at the same place and are of the same character as those to whlch 
the mark was attached by its original designer." 

Multitudes of authorities of the same purport might be cited, were 
it necessary, which it is not, since they uniformly uphold the one gên- 
erai principle. 

In dealing with this case it is assumed, although denied by defend- 
ant's counsel, that a person may legitimately own and use in his busi- 
ness several différent trade-marks upon the same article; but it does 
not follow from this that a person having a dozen trade-marks can 
assign 11 of them to as many différent people, authorizing each of 
them to manufacture and sell the identical article to which ail the 
marks were originally applied under the particular one specially as- 
signed to him, while at the same time the assignor can continue to 
manufacture and sell the self-same article at the same place of busi- 
ness and alïix thereto the single remaining unassigned trade-mark. 
Such a wealth of trade-marks might be perfectly valid in the hands 
of one party while conducting a single business, and might continue 
to be valid in the hands of a thîrd party when assigned with the good 
will and business with which they originated, but when scattered in 
the manner indicated would work nothing but confusion and fraud. 
The law of trade-marks has not been so broadly applied, and cannot 
be, in my judgment, without overruling its underlying and well-estab- 
lished principles. If a man can establish and then assign 4 or 5 trade- 
marks, and still continue his original business unimpaired, he can, with 
almost equal facility, establish and assign 400 or 500. The ability to 
do this might constitute him a successful manufacturer of trade- 
marks, and probably inure to his pecuniary benefit as a dealer therein ; 
but the resuit could work only disaster to the public and legitimate 
trade-mark owners. But neither the good will of a business, nor the 
business itself, can be thus split up. I am persuaded that the use of 
décimal fractions will not be adopted for the purpose of determining 
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just how much or how little oï the good wiU of a business, or of the 
business itself, must be transferred with a trade-mark, in order that 
its assignment should be valid. It is sufficient to say in this connec- 
tion, however, that the assigner cannot, after the assignment, continue 
the same identical business and at the same places as before, under 
unassigned trade-marks, and at the same time authorize his assignée 
to conduct the same business elsewhere under an assigned trade-mark. 
In either case the same business would be conducted. 

The only cases cited by complainant's counsel which at ail seem to 
indicate that trade-marks may be separated from the business with 
which they are identified are Filkins v. Blackman, 13 Blatchf . 440, 
Fed. Cas. No. 4,786, and Congress Spring Co. v. High Rock Spring 
Ce, 45 N. Y. 291, 6 Am. Rep. 83, in each of which substantially the 
f ollowing language appears : 

"The property or rlght to a trade-mark may pass by an assignment or by 
opération of law to any one wbo talées at the same time the rlght to manu- 
facture or sell the particular merchandlse to which said trade-mark has been 
attached." 

This language, however, lends little support to the proposition, 
since, upon examination of the cases, it appears that in each of them 
the entire business in connection with which the trade-mark had been 
acquired passed by the assignment. In the case at bar neither the 
business nor the good will passed by the assignment within the mean- 
ing of the cases. It is in the nature of a license, rather than of an 
absolute transf er. In effect, Sherman Bros. & Co. said to their as- 
signée :■ You can hâve one of our trade-marks, and manufacture and 
sell alum baking powder thereunder ; but we will keep our other trade- 
marks applicable to the same product, and continue its manufacture 
as before. That is to say, they dealt with the matter as if they were 
possessed of a patent under which they were at liberty to license up- 
on theif own terms as many persons as they pleased. Under the cir- 
cumstances appearing in the record, no trade-mark rights passed from 
Sherman Bros. & Co. to Engler. 

But even if the assignment in this case were sufficient to pass whg,t- 
ever trade-mark rights Sherman Bros. & Co. had in the word "Solar," 
it is further contended on behalf of the défendant that such rights 
were subsequently lost when the complainant, as appears by the évi- 
dence, changed the formula of the baking powder under which Sher- 
man Bros. & Co. acquired their rights by substituting phosphate for 
alum as an ingrédient. It appears that alum, phosphate, or cream of 
tartar, as the case may be, constitutes the acid ingrédient of a baking 
powder. The' f unction of such ingrédient is to combine chemically with 
the soda and liberate the gas therefrom. Notwithstanding the acid in- 
grédient of whatever kind has but the one f unction, it nevertheless 
gives both character and name to its product. Baking powders are 
• Very g-eherally ■ advertised as belonging to one class or the other, and 
much ado is made of the f act that alum, or phosphate, or cream of 
tartar, as the case may be, is or is not an ingrédient of a particular 
bakiiig powder.- Keeping in mind. then, that whatever rights Engler 
acquired from Sherman Bros. & Co. in the uSe of the word "Solar" 
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as a trade-mark, and subsequently transferred to the complainant, 
were originated and identified strictly with an alum powder, it will 
be seen that the question under considération is serions. In my judg'- 
ment the substitution of one important ingrédient for another, in the 
manner it was admittedly donc in this case, worked a forfeiture of 
whatever trade-mark rights the complainant otherwise would hâve had 
in the word "Solar." There is no gainsaying the fact that such rights 
were acquired in connection with an alum powder. A phosphate pow- 
der is a différent powder, and whether better or worse than a cream of 
tartar or an alum powder is wholly immaterial. 

Counsel for the complainant argues that the substitution in question 
resulted in an improved baking powder ; but that is not the point. It 
resulted in the production of a difïerent powder made under a ma- 
terially différent formula. The différence in the product is so great 
that it is recognized alike by manufacturers, traders, and the public. 
The record shows that great stress is laid upon the composition of a 
baking powder. Manufacturers of the différent kinds are in constant 
and heated rivalry as to which is the hest. A trade-mark established 
in connection with one article cannot be transferred at will to another. 
The trade-mark in question was not acquired in connection with bak- 
ing powder in gênerai, but with baking powder of a particular kind, 
apart from which its use is unjustifiable. 

In Fiikins v. Blackman, supra, a case cited by both parties, the court, 
in speaking of the trade-mark then in question, said: 

"Tlie name as a whole was Ms trade-mark, which he had the exclusive 
rlght to use, and the exclusive use of which would pass by assigninent to any 
one who had lawfully obtaiiied from the inventor the exclusive right also to 
manufacture and sell, and who did sell that particular article corapounded 
aecording to the original formula. * * * The right to the use of a trade- 
mark cannot be so enjoyed by an assignée that he shall hâve the right to af- 
fix the mark to goods differing in character or species from the article to 
which It was originally attached." 

Again, the testimony of a member of the fîrm of Sherman Bros. 
& Co. shows that the word "Solar," although attached to and used in 
connection with an alum baking powder nevertheless was intended to, 
and did, represent grade or price, rather than origin and ownership. 
Frorn his testimony the following passages are extracted : 

*'The value of having several brands of baking powder consisted in being 
able to meet compétition with one brand without destroyixig the profit on an- 
other brand which had more or less footing." 

And again, concerning two of the brands, known as "Rocket" and 
"Solar," he testified as follows : 

"Q. Now, in 1899, at what relative priées did you sell the 'Rocket' and '?o- 
lar'î A. We sold the 'Rocket' the cheapest. Q. What was the comparative 
selling priées of the two, 'Rocket' and 'Solar'? A. We had a fixed price ou 
'Rocket' from 72 cents per dozen, f. o. b. Chicago, and our priée varied ou 
'Solar' aecording to compétition." 

There was no fixed différence between the two brands. And again, 
speaking of "Solar," he said: 

"It was one of the brands with which we meet compétition." 
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This testîmony came from the mouth of oiic of the originators of 
the trade-mark in suit. With such évidence, and more of the same 
character, which might be added, can it fairly be held that "Solar" 
was adopted for genuine trade-mark purposes ? Was it intended pri- 
marily to indicate origin and ownership, or were the différent trade- 
marks which were used in connection with the same powder adopted 
chiefly as a ready and efficient way of meeting compétition in the 
priées of baking powder? Moreover, the somewhat inconstant, occa- 
sional, and relatively local use of the trade-mark in suit corroborâtes 
the testimony of the witness. The symbol "Solar" was adopted to 
meet trade compétition. When compétition was keen, "Solar," al- 
though of equal value with "Rocket" or any of the other brands ordi- 
narily used upon alum powder, was put forward, and as a rule made 
to stand a eut in priées ; but, where there was little or no compétition, 
powder bearing one of the other brands was sold. This procédure 
certainly was not altogether fair and open. It was deceptive to the 
trade and the public, and in my judgment is condemned by the trade- 
mark law, and should not be countenanced by a court of equity. The 
symbol thus used did not honestly fulfill, and was not intended to ful- 
iîll, the primary object of a trade-mark. 

As already stated, many other objections hâve been urged, but will 
not be considered, since, for the reasons hereinabove given, the bill 
of complaint should be dismissed, with costs. 



SHAWNBE NAT. BANK v. MISSOURI, K. & T. RT. CO. 

(Circuit Court, E. D. Oklalioma. December 13, 1909.) 

Ko. 882. 

1. Eemovai, of Oatjses (§ 12*) — GEOuNDa— Diverse Citizenship— Residencb. 

Under Removal Act 1887-88 (Act Aug. 13, 1888, c. 860, 25 Stat. 433 lU. S. 
Comp. St. 1901, p. 508]) § 1, regulating the removal of causes to tlie féd- 
éral court, where a suit is filed by a citizen of one state against a citizen 
of another state In a court of a state of which nelther party Is a citizen 
or résident, the défendant cannot remove the suit to the fédéral court of 
the district wherein the suit was Instituted over plaintlfC's objection. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 33; 
Dec. Dig. § 12.* 

Diverse cltizenshlp as a ground of fédéral jurisdlction, see notes to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Removal of Causes, (§ 85*) — Jurisdiction of Pebson— Consent. 

By removlng a cause to the fédéral court, défendant consents to the as- 
sumption of jurisdiction of his person by the court of the partleular dis- 
trict to which the cause is removed. 
[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 95.*] 
Waiver of rlght as to district in which suit may be brought, see notes 
to Memphis Savings Bank v. Houchens, 52 C. C. A. 192; McPhee & Mc- 
Glnnlty Co. v. Union Pac. R. Co., 87 0. O. A. 634.] 

S. Removal of Causes (I 12*) — Jurisdiction— Fedebal Distbict. 

Under Removal Act 1887-88 (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 508]) § 1, providing for the removal of causes to the 
fédéral court, where suit was brought within the Eastem district of Okla- 

*For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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homa by a citizen of that state who was a résident of the Western dis- 
trict against a citizen of anotiier state and a nonresident of tiie Bastern 
district, it could not be removed by the défendant on the ground of di- 
verse eitizenship so as to eonfer jurisdiction on the fédéral court wlthin 
the Bastern district, where neither plaintiff nor défendant resided, over 
plaintiff's objection, and thls though the commencement of the action in 
the state court within the Eastern district was a device to prevent re- 
moval ; it appearing that plaintiff had a perfect right to sue défendant 
there under the state laws. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. § 33; 
Dec. Dlg. § 12.»] 

Action by the Shawnee National Bank against the Missouri, Kan- 
sas & Texas Railway Company. On motion to remand. Granted. 

J. H. Woods and F. H. Reily, for plaintiff. 
Clifford L. Jackson, for défendant. 

CAMPBELL, District Judge. On February 33, 1909, the Shawnee 
National Bank, a banking corporation organized under the national 
banking laws, and located and doing business at Shawnee, in the 
Western judicial district of Oklohama, commenced this action against 
the Missouri, Kansas & Texas Railway Company, a corporation or- 
ganized under the laws of the state of Kansas, in the district court 
of Seminole county, Okl., which county is within the Eastern district 
of the state of Oklahoma. Therafter, and within the time provided 
by law, the défendant filed its pétition and) bond for removal of said 
cause to this court. On présentation of the application to the judge 
of the state court, he denied the same, whereupon the défendant se- 
cured a transcript of the papers, files, and docket entries, which was 
filed in this court, and the cause was docketed hère. Thereafter the 
plaintiff filed its motion to remand, which, omitting the caption, reads : 

"And now cornes the plaintiff, and appearing specially for the pnrposes of 
this motion only, and for none other, and moves the court to remand the 
above-entitled cause to the District Court of the Eleventh district, and for 
the state of Oklahoma, for the following reasons: First, this court has not 
jurisdiction to hear and détermine this cause ; second, that this court Is not 
the proper court to which said action should be removed; third, that this 
court has no jurisdiction of this action or of the parties to this suit under 
said attempted removal." 

The question is therefore presented: Can a suit commencedi in a 
state court within the Eastern district of Oklahoma by a citizen of 
Oklahoma and a résident of the Western district thereof against a 
citizen of another state and a nonresident of this district be removed 
to this court by the défendant so as to eonfer jurisdiction to proceed 
with the cause over the objection of the plaintiff ? 

Section 1 of the removal act of 1887-88 (Act Aug. 13, 1888, c. 866, 
25 Stat. 433 [U. S. Comp. St. 1901, p. 508]), provides that: 

"The Circuit Courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature 
at conimon law or in equlty, where the matter In dispute exceeds, exclusive 
of Interest and eosts, the sum or value of $2,000, * • * in which there shall 
be a controversy between eitizens of différent states, * * * and no civil 
suit shall be brought before either of said courts against any person by any 

•For other cases see same toplc & § numbbb in Dec. & Am. DIgs. 1907 to date, & Rep'r ludexei 
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original process or proceeding In any Other district tlian that whereof lie is an 
inhabitàht ; but where the jurisdictlon Is founded only on the fact that the ac- 
tion is between citizens of différent States, suit shall be brought only in tbe 
district of the résidence of either the plalntiff or défendant." 

Section 3 of the removal act provides tliat any suit of a civil nature 
at law or in equityin which the Circuit Courts of the United States are 
given jurisdiction by the preceding section, which may be brought in 
any state court, may be removed into the Circuit Court of the United 
States for the proper district by the défendant or défendants therein, 
being nonresidents of that state. Section 3 of the removal act pro- 
vides that the party entitled to remove a cause may make and file a 
pétition therefor in the state court v^^ithin the time prescribed by the 
statute, together with a bond with good and sufficient surety, which 
pétition shall be for the removal of such suit into the Circuit Court, 
to be held in the district where such suit is pending. 

While the earlier décisions of the fédéral courts are very conflicting, 
récent .décisions of the Suprême Court hâve donc much to settle the 
questions involved in the construction of this removal act. 

In Ex parte Wisner, 203 U. S. 449, 37 Sup. Ct. 150, 51 L. Ed.. 264, 
Wisner, a citizen of Michigan, sued Beardsley, a citizen of Louisiana, 
in the circuit court in and for the city of St. Louis, state of Missouri. 
Beardsley removed the cause to the United States Circuit Court for 
that district. Wisner appeared specially in the fédéral court and moved 
to remand on the ground that inasmuch as the plaintiff Avas a citizen 
and résident of the state of Michigan, and the défendant a citizen 
and résident of the state of Louisîâna, the cause was not one within 
the original jurisdiction of the court, and hence jurisdiction could 
not be acquired on removal. The motion was denied. Wisner then 
filed a pétition for mandamus in the Suprême Court, which was grant- 
ed; the court holding that the cause should hâve been remanded. In 
the course of the opinion in the Wisner Case language was used in- 
timating a holding that the fédéral court would not hâve acquired ju- 
risdiction even if both parties to the cause had consented. In the case 
of In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 
the court refers to this dictum in the Wisner Case, and holds that, 
where the cause is within the gênerai jurisdiction of the fédéral courts, 
the parties might waive objection to the trial of a cause in a particula.r 
circuit court which could not hâve been commenced originally in such 
court. Otherwise the holding of the Wisner Case is adhered to. In 
the Wisner Case it is said: 

"Section 3, as amended, provided for pétition and bond for tbe removal of 
such suit into the Circuit Court to be held in the district where such suit is 
pending. * * * As it is the nonresident défendant alone who is authorized 
to remoye, the Circuit Court for the proper district is evidently the Circuit 
Court of the district of the résidence of the plaintiff." 

In the Wisner Case and subséquent décisions the Suprême Court 
bas répeatedly held that, where suit is filed by a citizen of one state 
against a citizen of another state in a court of a state of which neither 
party is a citizen or résident, the défendant cannot remove the cause 
to the fédéral Circuit Court of the district wherein the suit was in- 
stituted, and hâve it tried there over the objection of the plaintiff. 
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Does the fact that the plaintiff in the case at bar is a citizen of this 
State distinguish it from the VVisner Case and kindred cases, regard- 
less of the fact that the suit was institUted neither in the district of 
the résidence of the plaintiff nor the défendant? The gênerai juris- 
diction rests upon the diversity of citizenship; that is, upon the fact 
that the contending parties are citizens of différent states. But the 
particular Circuit Court in which the case may be tried, where tlie ju- 
risdiction rests alone upon diversity of citizenship, is determined not 
by a partcular state, but by a particular district, and the test as to 
whether a suit involving diversity of citizenship may be brought in 
the Circuit Court in the first instance is whether such court is of the 
district of the résidence of either the plaintiff or the défendant. This 
suit could not hâve been originally brought by the plaintiff in this 
court, for the act provides that such suits shall be brought only in 
the district of the résidence of either the plaintiff or the défendant, 
and neither the plaintiff nor défendant résides in this district. 

In Cochran v. Montgomery, 199 U. S. 260, 26 Sup. Ct. 58, 50 L- 
Ed. 182, speaking of the removal act of 1887-88, the court says : 

"The main purpose of the act of 1887 was, as has been repeatedly said, to 
restrict the jurisdiction, and this was largely accomplished in the matter of 
removals by withholding the right from plaintifCs and only according It to 
défendants when sued in plaintiffs' district." 

If, then, in such cases the defendant's right to remove is confined to 
suits pending in the district of plaintiff 's résidence, itfollows that in 
this case the défendant cannot remove this cause because it is not sued 
in such district. The jurisdiction of this court in such cases is statu- 
tory, and unless the right to entertain and proceed with a cause over 
the objection of the plaintiff, and thus prevent its prosecution in the 
state court, the forum of his choice, and whose jurisdiction is unques- 
tioned, clearly appears from the provisions of the removal act, this 
court should not assume jurisdiction. By removing the cause to this 
court the défendant has manifested its consent to the assumption of 
jurisdiction by this court. If the plaintiff had by any act or proceed- 
ing in the cause manifested a like consent, I hâve no doubt of the 
right of the court to then proceed with the cause under its gênerai ju- 
risdiction of the subject-matter and the jurisdiction of the parties ob- 
tained by consent. But the plaintiff has not consented and by its mo- 
tion specially appears and objects to the jurisdiction of this court. 

It is contended by the défendant that the bringing of this action 
in the Eastern district is a device to defeat the jurisdiction of this 
court, and that such devices are not looked upon with favor by the 
fédéral courts, citing Wecker v. Enameling & Stamping Co., 204 U. 
S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, where it is said : 

"Whye the plaintiff In good faîth may proceed In the state courts upon a 
cause of action which he allèges to be joint, It Is equally true that the fédéral 
courts should not sanction devices intended to prevent removal to the fédéral 
court where one has that right, aud ought to be equally vigilant to protect the 
right, to proceed in the fédéral court as to permit the state courts in proper 
cases to retain their own jurisdiction." 

In this case the right of the plaintiff to proceed against the défend- 
ant in the state court, where the action was commenced^ is not ques- 
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tioned. The défendant, while not a citizen or résident of Seminole 
county, according to the allégations of the plaintiiï's pétition, owns and 
opérâtes a Une of railway within said county and has an agent at the 
town of Konowa, in said Seminole county. Under the laws of this 
State, therefore, the plaintifï may properly sue the défendant in the 
State court in Seminole county, and obtain service upon the défendant, 
clothing the state court with fuU jurisdiction to proceed with and dé- 
termine the cause. This being true, it is immaterial, so far as the 
considération of the présent question in this court is concerned, what 
motive prompted the plaintiff in commencing the suit in Seminole 
county, or whether it was a proper or improper one. 

In Western Loan Co. v. Butte & Boston Mining Co., 210 U. S. 
368, 38 Sup. et. 730, 53 L. Ed. 1101, it is said : 

"The Circuit Court for the District of Montana was wlthout jurlsclictlon of 
the action, because neither of the parties to It was a résident of the district, 
and the statute requires that, where the jurisdiction Is founded on the fact 
that the parties are citizens of différent states, suit shall be brought only in 
the district where one of them résides. But we hâve recently held that where 
diversity of citizenshlp exlsts as It does hère, so that the suit Is cognizable in 
some Circuit Court, the objection that there Is not jurisdiction in a particular 
district may be waived by appearing and pleading to the merlts." 

In Matter of Dunn, 213 U. S. 375, 29 Sup. Ct. 299, 53 L. Ed. 558, 
Mr. Justice Peckham, speaking for the court, had occasion to con- 
sider the removal act of 1888. 25 Stat. 433. In this case suit was 
brought in the district court of Dallas county, Tex., within the North- 
ern district of Texas, jointly against the Texas & Pacific Railway 
Company and two individùal défendants ; the railway company being 
a fédéral corporation and the individùal défendants being résidents 
and inhabitants of the Eastern district of Texas. The défendants re- 
moved the case to the Circuit Court for the Northern district of 
Texas. Motion to remand was filed by plaintiff and overruled by the 
court. Then plaintiffs applied to the Suprême Court for a rule direct- 
ing the district judge of the Northern district of Texas and the Cir- 
cuit Court of that district to show cause why mandamus should not 
issue, commanding that the case be remanded to the state court, and 
the rule was accordingly entered. Upon hearing the Suprême Court 
denied the mandamus, holding that the Circuit Court had jurisdiction; 
that the railway company, a fédéral corporation, was a résident of and 
doing business in the Northern district of Texas ; and that, under the 
provisions of certain acts of Congress relating to fédéral jurisdiction 
in Texas, the other défendants could be served in the Eastern district. 
However, in the course of the opinion, the court said: 

"The rlght to remove, under the statute, dépends upon whether the suit 
could orlginally hâve been brought In the Circuit Court of the United States. 
Traction Co. v. Mining Co., 196 U. S. 239 [25 Sup. Ct. 251, 49 L. Ed. 462] ; Coch- 
ran v. Montgomery Co., 199 U. S. 260 [26 Sup. Ct. 58, 50 U Eâ.. 182]. Tlie ques- 
tion then is whether the United States Circuit Court for the proper district 
(Northern District of Texas) would bave had jurisdiction of a suit commenced 
in that district by the plaintiffs against the railway company and the two In- 
dividùal défendants." 

In re Winn, 213 U. S. 458, 39 Sup. Ct. 515, 53 L. Ed. 873, was a 
case arising upon application to the Suprême Court for mandamus 
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upon the Circuit Court for the Southern district of lowa to en force the 
remand of a case to the state court. It was held by the court that the 
question of diversity of citizenship was not raised by the pleadings, 
so that the matter restéd solely on the question as to whether the case 
was one arising under the Constitution and laws of the United States. 
But in the course of the opinion the court said: 

"It Is well settled that no cause can be removed from a state court to the 
Circuit Court of the United States unless It could orlglnally hâve heen brought 
in the latter court Boston, etc., Mining Co. v. Montana Ore Ce, 188 U. S. 
632 [23 Sup. et. 434, 47 L. Ed. 626] ; Ex parte Wisner, 203 U. S. 449 [27 Sup. 
et. 150, 51 L. Ed. 264]. * ♦ • It is said that the petitioner In this case ap- 
peared generally In the circuit court for the removal of the case, and thereby 
waived his right to object to the jurisdictlon. In re Moore, 209 U. S. 490 [28 
Sup. et. 585, 706, 52 L. Ed. 904], Is cited in support of the position. But that 
case simply held that, where there was a diversity of citizenship whieb gave 
jurisdlction to some Circuit Court, the objection that there was no jurisdiction 
lu a particular district might be waived by appearing and pleading to the 
merits, and anything to the contrary said in Ex parte Wisner, 203 U. S. 449 
[27 Sup. et 150, 51 L. Ed. 264], was overruled. See Western Loan Co. v. Min- 
ing Co., 210 U. S. 368 [28 Sup. a. 720, 52 L. Ed. 1101]." 

This court has no jurisdiction, either original or upon removal, ex- 
cept that given it by acts of Congress. The Suprême Court has re- 
peatedly held that the purpose of the later acts of Congress relating 
to such jurisdiction has been to limit rather than to extend the same. 
While, therefore, the court should not refuse to take jurisdiction in 
any case where the law clearly confers it, it should not, on the other 
hand, assume jurisdiction unless it is so conferred. 

In the récent case of Mahopulus v. Chicago, Rock Island & Pacific 
Ry. Co. (C. C.) 167 Fed. 165, the plaintiff, a nonresident alien, had 
sued the défendant, a corporate citizen of Illinois and lowa, in the 
circuit court of Jackson county, Mo. The défendant removed the 
cause to the Circuit Court for the Western district of Missouri. 
Plaintiff moved to remand for the reason that, as that was not the dis- 
trict of the résidence of the défendant, the suit could not hâve been 
originally commenced in such United States Circuit Court, and hence 
the court had no jurisdiction on removal. Judge Pollock, in sustaining 
the motion, said: 

"It is conclusively settled by authorlty controlling hère that a domestlc cor- 
poration Is both a citizen and inhabitant of that state In which It is Incor- 
porated. Shaw v. Quincy Min. Co., 145 U. S. 444 [12 Sup. Ct. 935, 36 L. Ed. 
768] ; Southern Pacific Ry. Co. v. Denton, supra [146 U. S. 202, 13 Sop. Ct. 44, 
36 L. Ed. 942] ; Galveston, etc., Ry. Co. v. Gonzales. supra [151 U. S. 496, 14 
Sup. Ct. 401, 38 L. Ed. 248]. Therefore, as removlng défendants are domestlc 
corporate citizens of the state of Illinois, Congress has expressly prohiblted 
the proeess of this court from runnlng against them to bring them In hère, al- 
though they may under state laws be brought before the courts of this state, 
and notwithstanding the further fact that, they finding a suit hère pending 
.igainst them in its nature such as this court has gênerai original jurisdiction 
to oonsider, they may waive the Personal exemption conferred on them by the 
act and corne in and litlgate hère. By the express provision of the removal 
act ail but a certain clearly deflned class are precluded from învoiting the 
privilège thereby conferred. And, as has been seen, it expressly limits the 
right of removal by any défendant to that class of cases which mIght hâve 
been originally brought In the court to which the cause Is attempted to be re- 
moved. That Is to say, as related to this présent controversy, before the right 
of removal shall obtain to défendant at ail, it must appear plaintiff could hâve 
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x)riglnairy: brought her action In thls court had she so deslred. As has been 
eeen, the privilège ofiJlflintifif to hâve brought her action originally in this 
court ts coupled with a condition that défendants should consent thereto. Over 
thls condition plaintiff has no control, and this court no power. Beyond ques- 
tion, had she attempted tô so hâve done, removing défendants by the simple 
act of disobeying the process of this court In her cause could hâve forever put 
It beyond the power of this court to proceed with her case against them, be- 
cause this court is prohiblted from causing such process to issue. In view of 
this condition of the law, sbe sought the state forum where she could under 
Its forms compel attendance by défendants and compllànce with its mandates. 
Défendants b€ing thus putsued in a forum where they must appear, and the 
orders of which they mùst <ibéy, by the pétition and bond for removal filed 
thereln hâve invlted plaintiff to litlgate her cause with them in this forum, 
In wUlch she could not hâve compelled thelr attendance. To this Invitation she 
déclines her consent, preferring as shown by her motion to remand, to proceed 
with her. controversy where she began it. This, I think, she may do. It may 
be contended the conclusion reached will preclude the removal of any action 
brought by an alien in any state court Into a fédéral court for trial. This may 
be concédëd to be true; for, as has been so often said by the Suprême Court, 
construlùg the présent Judiciary act, 'The whole purport and effiect of that act 
was not to enlarge, but to restrict and distribute, jurisdietlon.' Shaw v. Min. 
Co., supra. And, as said before, Congress under constitutional power created 
ail fédéral courts inferlor to the Suprême Court, and conferred on such courts 
thelr Jurisdiction and power. Within the constitutional limitation, it may 
grant the exercise to such courts of just so mueh or so little judicial power as 
In its wisdom it may deem fit." 

See Moyer v. C, M. & St. P. R. Co- (C C.) 168 Fed. 105. 

After a review of the authorities, it is my conclusion that in a case 
removed to this court from a state court, upon the ground solely of 
diversity of citizenship, where it appears that neither the plaintiff nor 
the défendant is a résident of this district, although the plaintiff may 
be a citizen of the state and a résident of another district in the state, 
this court is without jurisdiction to proceed with the case over the 
timely interposition of plaintifï's objection thereto, where he has nei- 
ther by express consent nor by any act amounting to consent waived 
the juriçdictional question. It is true this cause involves such diversity 
of citizenship as to be within the gênerai jurisdiction of United States 
Circuit Courts, but, this not being the district of the résidence of either 
the plaintiff or défendant, it could not hâve been brought originally 
in this court, and under the authorities quoted cannot therefore be pro- 
ceeded with by this court on removal from the state court over the 
timely objection of the plaintiflf. This objection the plaintiff may 
waive, and submit himself to the jurisdiction, whereupon, having gên- 
erai jurisdiction of the subject-matter, and having by consent acquired 
jurisdiction ;of the parties, this court could proceed with the cause. 
But in this case the plaintiff has not consented, but objects to the 
jurisdiction and moves to remand the case, which motion must there- 
fore be sustained. 

Let ail order be entered remanding this cause to the state court. 
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UNITED STATES v. KETTENBACH et al. 
(Circuit Court, D. Idaho, N. D. November 30, 1909.) 

1. Equity (§ 214*) — BiLt— Motion to Stkike. 

A motion to strike out parts of an amended bill as "irrelevant, redun- 
dant, Burplusage, and Immaterial," while a proper pleadin? under ttie Ida- 
ho Code, is not proper practlce on tlie equity side of tlie fédéral court sit- 
ting in tliat state; such objection being availed of by exceptions for ini- 
perttnency. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 487; Dec. Dig. § 
214.*] 

2. Equitt (§ 214*) — "Impertinent." 

To charge that matter alleged in an amended bill is Irrelevant and re- 
dundant is substantially to charge that it Is subject to exceptions as im- 
pertinent. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 487 ; Dec. Dig. § 
214.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3423-3424.] 

3. BQtriTY (I 214*) — Bill— Motion to Stbike— Exceitions. 

Where a motion to strike matter from an amended bill as Irrelevant, 
redundant, surplusage, and Immaterial was erroneously flied Instead of 
exceptions to the bill for impertinency, the misnoiuer, not being prejudi- 
cial, vfould be disregarded and the motion regarded as exceptions to the 
bill. 

[Ed. Note.— For other cases, see Equity, Cent Dig. § 487 ; Dec. Dig. $ 
214.*] 

4. PUBtIO LANDS (§ 120*) ENTBT— TiMBER AND Stone Act— Falsb Repbe- 

sentations— Final Proof—Fbaud— Impertinency. 

In a suit by the United States to caneel patents to lands acquired under 
the tlmber and stone act (Act June 3, 1878, c. l.ôl, 20 Stat. 89 [U. S. Comp. 
St. 1901, p. 1545]) for fraud on the theory that the entrymen entered the 
lands in fact for others than themselves, allégations showing the rules 
and régulations of the Interior Department prescribing interrogatories to 
be propounded to applicants for tlmber lands on final proof and concern- 
Ing other acts of the entrymen without warrant of law should be stricken 
from the bill as Impertinent, since, if the entryman made his initial déc- 
laration In good faith and no other person at that time had any direct or 
Indirect interest In the entry, the fact that subséquent thereto he con- 
tracted to sell the land to another was no objection to his right to com- 
plète his entry and obtain a patent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 335; Dec. 
Dig. § 120.*] 

6. Public Lands (§ 120*) — Entey— Timbeb and Stone Act— Final Peoof— 
Motive— Evidence. 

In a suit by the United States to caneel certain patents to land entered 
under the tlmber and stone act for fraud, lu that the entrymen did not 
enter the land in good faith, but with intent to transfer their rights to 
others, évidence of transfer or acts indicating a motive at the time final 
proof was made to transfer the land was irrelevaut to show an alleged 
Illégal purpose in the primary application for entry, whlch alone déter- 
mines the bona fldes of the application. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 335; Dec. 
Dig. § 120.*] 

Action by the United States against William F. Kettenbach and 
others. On exceptions to the bill for impertinency. Allowed in part. 

•For other cases eee same toplc & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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Peyton Gordon and Geo. V. Triplett, Jr., Spécial Assistants to the 
Attorney General, for the United States. 
George W. Tannahill, for défendants. 

DIETRICH, District Judge. This suit was commenced by the 
United States to cancel several patents to lands the title to which 
was acquired under the provisions of the timber and stone act (Act 
Tune 3, 1878, c. 151, 30 Stat. 89 [U. S. Comp. St. 1901, p. 1545]). 
The theory of the complainant is that the défendants entered into a 
conspiracy for the wrongful acquisition of thèse lands, the schéma 
being to induce various qualified persons to make entries ostensibly 
for themselves, but in reality upon behalf of the défendants and for 
their use. It is charged that in their initial applications the entry- 
men falsely represented that they applied to enter the lands in good 
faith, etc., as provided by law, and that also at the final proof they 
further represented that they had not since filing their applications 
entered into any agreement for the aliénation of tlae lands, or any in- 
terest therein. No discovery is sought, and answer under oath is- 
waived. The original bill was filed before the décision in the Wil- 
liamson Case, 307 U. S. 435, 38 Sup. Ct. 163, 53 L. Ed. 378, prior 
to which the Interior Department maintained and enforced the view 
that an entryman proceeding under the timber and stone act could not 
lawfuUy make any agreement for the aliénation of an interest in the 
land, or the timber growing thereon, until after final proof. In sus- 
taining the demurrer to the bill, which was submitted after the Wil- 
liamson Case had been decided, it was suggested by the court that pos- • 
sibly the complainant would deem it désirable to reform the bill to 
bring it into harmony with the rule of that case; it being assumed, 
without argument, that in redrafting the bill certain portions thereof 
would probably be eliminated. A différent view, however, was taken 
by the government, and the allégations relating to the final proofs, 
amplified and supplemented, hâve been retained in the amended bill, 
to which the défendants hâve interposed what they designate as a 
motion to strike out certain portions thereof, on the ground, as stated 
in the motion, that the specified paragraphs are "irrelevant, redundant, 
surplusage, and immaterial." Such a motion would be a proper plead- 
ing under the Idaho Code if the suit were pending in the state courts,, 
and doubtless counsel for the défendant inadvertently fell into the er- 
ror of assuming that a like practice prevails upon the equity side of 
this court. Attention having, at the argument, been called to the im- 
propriety of such a motion hère, défendants hâve now asked leave to 
file exceptions for impertinency, to take the place of the motion ; the 
exceptions tendered being directed to substantially the same matters 
covered by the motion. While the original paper is called a "motion," 
instead of "exceptions," and while it describes the objectionable mat- 
ter as being "irrelevant, redundant, and immaterial," instead of de- 
scribing it as being "impertinent," the courts are concerned with, 
the substance, and not the form, and I therefore think that without 
impropriety the paper may be considered as presenting exceptions for 
impertinency, and such is the view that I shall take of it. To charge 
that matter is irrelevant and redundant is substantially to charge that 



UNITED STATES V. KETTENBACH. 465 

it is impertinent, and a mère misnomer of a pleading is ordinarily 
held to be immaterial and nonprejudicial. Barrett v. Twin City 
Power Company (C. C.) 111 Fed. 45. However, the défendants are 
permitted to file the paper now presented and designated "Exceptions 
to the Amended Bill." 

Many of the exceptions are directed to those paragraphs of the bill 
which set forth the rules and régulations of the Department of the 
Interior prescribing certain interrogatories to be propounded to ap- 
plicants for timber land at the final proof, and the scope of the alleged 
conspiracy, so far as it relates to such proofs, and other acts of the 
entrymen pertaining thereto; it being the contention of the défend- 
ants that under the rule of the Williamson Case thèse final proofs 
were exacted without warrant of law, and that, therefore, the aver- 
ments pertaining thereto are impertinent. The complainant denying 
to the Williamson décision an effect so sweeping contends that the 
final proof may properly be pleaded and exhibited in évidence. Its 
theory seems in part to be diSclosed in the bill itself, where it is al- 
leged that the défendants induced the entrymen falsely to answer 
thèse final proof questions, and the entrynaen made false answers 
"for the purpose and to the end that the said officers and the other 
olficers of the United States concerned and charged with the admin- 
istration of the laws governing the disposai of the public lands might, 
and should, thereby be deceived, imposed upon, and fraudulently 
misled, and so prevented from further inquiry, investigation, and con- 
sidération concerning such entries." If we assume the correctness 
of this conclusion, and it is difficult to anticipate how it could be proved 
or disproved, upon what theory can final proof be material? A full 
investigation and disclosure of the facts in the case must discover 
the existence of one of three possible conditions: First, that the en- 
trymen from the beginning acted in good faith, and never alienated, 
or agreed to alienate, any interest in the land, in which contingency 
obviously the government could not now recover; or, second, that 
while at the time the applicant made his initial déclaration no other 
person had any interest, direct or indirect, in the entry, subsequently, 
and prior to final proof, an agreement of sale was entered into, in 
which case, under the rule of the Williamson décision, as also of the 
Biggs Case, 211 U. S. 507, 29 Sup. Ct. 181, 53 L. Ed. 305, he would 
hâve been guilty of no wrong, and would be entitled to patent — for if, 
in order to induce the land officers to grant to him that which under 
the law he was undoubtedly entitled to receive, he concealed from 
them immaterial facts, reprehensible though his conduct might be 
from a moral viewpoint, there would be no actionable wrong. While 
its officers might thus hâve been deceived, the government was not 
def rauded. The other possible contingency is that the entryman from 
the beginning acted in bad faith, his original sworn déclaration being 
false ; and such is the case exhibitedi by the bill. But if the original 
déclaration was false in material respects, and the officers of the gov- 
ernment charged with the diisposal of public lands were thereby in- 
duced to accept the application, and thereafter to issue the patent, how 
could it now be material whether or not thèse officers were at a later 
175 F.— SO 
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date by other false représentations on the part of the entryman de- 
terred from making inquiry into the truthfulness of the original 
déclaration? No law imposed upon them the duty to make such in- 
vestigation, and the fact that the officers were twice deceived, if d!e- 
ceived at ail, does not enlarge the complainant's rights or strengthen 
its case. I£ there was no actionable fraud in the original déclaration, 
there was none at ail. If the original déclaration was fraudulent, there 
being no obligation upon the part of the government to discover the 
fraud, it is now immaterial whether or not its officers were by the 
conduct of the entrymen thereafter diverted from an investigation 
which they might otherwise hâve voluntarily made. If the f allure 
upon the part of the officers of the government to detect the fraud 
in the original déclaration prior to the issuance of patent concluded 
ail inquiry into the bona fides of the entry, the complainant's conten- 
tion would not be devoid of merit, for it would become material to 
show that by the deceit of the entrymen the officers were prevented 
from performing their duty and making the discov.ery; but it is not 
contended that such is the rule. No legitimate avenue of inquiry 
which was then open to,the officers of the Land Department is now 
closed to this judicial inquiry. It must be borne in mind that the 
plaintiff in urging this point does not prétend that the false statements 
made by the entrymen at the final proof independently and of them- 
selves confer upon the plaintiff a right of action. Such contention 
was made and rejected in the Biggs Case. While that was a criminal 
case, the charge there, as hère, was of a conspiracy to defraud the 
government out of timber lands by substantially the same scheme as 
is hère alleged to hâve been devised and used by the défendants. Mr. 
Justice White, delivering the opinion of the court, said : 

"It Is insîsted by the government that, however concluslve may be this rul- 
Ing as to the power of the appllcant to sell after application and to perfect 
hls entry for the pnrpose of enabling hlm to perform such contract, such rul- 
Ing (îoes not conclude the contention that a conspiracy formed to Induce an 
entryman who bas made hls application to purchase subsequently to agrée to 
convey hls Interest in the land would be a violation of the statute. But we 
are constralned to say that this is a mère distinction wlthout a différence. 
The efCect of the rullng in the Wllliàmson Case was to hold that the prohibi- 
tion of the statute only applied to the period of original application, and 
ceased to restrain the irower of the entryman to sell to another and perfect 
hlg entry for the purpose of transferrlng the title after patent. This being 
concludél by the décision In the Williamson Case, the distinction now sought 
to be made cornes to this: That It Is unlawful under the statute to conspire 
to hare that done which the statute dld not prohiblt, and, on the contrary, by 
implication recognlzed could be lawfuUy done without préjudice or injury to 
the United States in any manner whatever. This also serves to demonstrate 
that no error was committed by the court below in holding that under section 
5440, Rev. St. [U. S. Comp. St. 1901, p. 3676], the acts chargea In the Indict- 
ment could not possibly hâve constltuted a defraudlng of the United States In 
any manner or for any purpose wlthln the intendment of that section." 

The primary fraud lies in the false application and the actionable 
wrongdoing of the claimant consists of that which he did prior to 
and at the time of making his application, and not what he did there- 
after. If we were to assume falsity in the answers referred to by the 
complainant as having been made at the time of final proof, never- 
theless failure to prove falsity in the primary application would be 
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fatal to the complainant's right to recover. Upon the other hand, if 
we assume the falsity of the primary application, falsity in the final 
proof is not necessary, and hence becomes immaterial to the plain- 
tiff's right of recovery. In either alternative, the controlling issue is 
ruled solely by the character of the primary application. 

It remains to consider whether or not the final proofs are of evi- 
dentiary potency as tending to prove that the entries were illégal in 
their inception. Aside from the question of the propriety of pleading 
matters which thus by hypothesis are only of probative value, upon 
what theory or by référence to what principle of évidence may they 
be regarded as proofs of the original f raud ? For example, in his déc- 
laration, the entryman, upon oath, states that he makes the application 
"in good faith to appropriate the land to his own exclusive use and 
benefit," etc. One of the interrogatories propounded upon final proof 
was: "Do you make this entry in good faith for the appropriation 
of the land exclusively to your own use and not for the use and benefit 
of another person?" By each entryman in this case, according to the 
allégations of the bill, this question was answered in the affirmative. 
If the question and answer be construed as relating back to the time of 
the inception of the entry, the answer theretô is not only consistent 
with, but is a mère répétition of , the initiatory sworn statement. How 
then can it be regarded as proof of the falsity of such original déclara- 
tion without indulging the unreasonable assumption that the con- 
sistent répétition of a statement under oath is proof of its falsity? 

If it be suggested that by extrinsic évidence it can be and will be 
shown that the answer to the interrogatory was untrue, the reply is 
that, under the rule of the Williamson Case, it would be immaterial 
to show the falsity of the answer so far as the question relates exclu- 
sively to the period following the filing of the original application ; 
and, as to the preceding period, it is obvious that any évidence tending 
to impeach the answer so far as it relates to that period would with 
equal force and directness tend to disclose the falsity of the like 
statement contained in the déclaration, and such évidence would there- 
fore be admissible in support of the charge of primary fraud in mak- 
ing a false application without the circuitous device of pleading and 
exhibiting in évidence the final proof. From this statement I am not 
to be understood as holding that such évidence would necessarily tend 
to prove fraud in the original déclaration, but only that if it bas a 
tendency to discrédit an answer at the final proof, directed to condi- 
tions existing at and prior to the time of the primary application, the 
relevancy of such évidence in no wise dépends upon the existence or 
the character of the final proof. 

Finally, it is argued that déception in the final proof may be estab- 
lished as tending to show fraudulent motive in the original applica- 
tion. The argument hère consists of little more than a mère statement 
6i the proposition. No précèdent is cited, nor is there any very clear 
référence to gênerai principles. The difiiculty seems to lie in the ap- 
parent reluctance of counsel for the government fuUy to accredit the 
Williamson décision, and to recognize the fact that prior to its rendi- 
tion the officers charged with the disposai of public lands were improp- 
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erly, though without wrongful intent, refusing to issue patents for 
timber lands to entrymen who, however perfect their good faith prior 
to and at the time of their primary application, subsequently and be- 
fore final proof agreed to alienate their title when it should be pro- 
cured. Knowing of this rule of the Interior Department, and of its 
strict enforcement, the entryman who was guilty of no wrong up to 
the time of his application, and who made an honest and truthful déc- 
laration, but who thereafter, and prior to final proof, contracted to 
sell, was, if he would procure patent, compelled to answer the ques- 
' tions at final proof precisely as it is alleged they were answered by the 
entrymen hère. If, therefore, two men, one of whom made his ap- 
plication in good faith, and one of whom made his application in bad 
faith, were, in order to secure patent, compelled both to answer the 
questions put to them at final proof in the same way, how can such 
answers be regarded as proof of fraudulent intent in the original 
applications? But, as I view it, the point is foreclosed by the William- 
son décision adversely to the government, and therefore any extended 
considération would be gratuitous. Upon mature reflection I am 
unable to yield to the suggestion that in so far as this point is involved 
the Williamson décision is obiter, nor am I able to perceive a material 
distinction in principle between that case and this. It is true that the 
point was not vital to the conclusion reached by which the judgment 
of the lower court was reversed ; but it was fairly presented upon the 
record, was material, and was deliberately decided as involving a 
question which might arise upon a future trial. Mr. Justice White, 
who delivered the opinion of the court, after clearly defining the lim- 
ited scope and function of the final proof as prescribed by the timber 
and stone act, states his conclusion in the following language: 

"As then there was no requlrement concerning - the maldng in the final 
proof of an affidavit as to the partlculars referred to, and as the entryman 
who had complied wlth the prelînilnary requirements was under no obligation 
to make such an affidavit and had full power to dispose ad Intérim of his 
claim upon the final issue of patent, we think the motive of the appllcant at 
the time of the final proof was Irrelevant, even under the broad rule which we 
hâve prevlously in this case applled, and therefore that error was committed 
not alone in Instrueting the jury that the Indlctment covered or could cover 
the procnrement of perjury in connection wlth the final proof, and that the 
Jury might base a conviction thereon, but In admitting the final proof as évi- 
dence tendlng to show the alleged illégal purpose in the primary application 
for the purchase of the lands." 207 U. S. 462, 28 Sup. Ct 177 [52 L. Ed. 278]. 

We hâve hère a clear déclaration that the motive of the entryman at 
the time of final proof is irrelevant, and that the final proof is not 
admissible "as évidence tending to show the alleged illégal purpose 
in the primary application." In reaching this conclusion, the court 
was not unmindful or unappreciative of the rule allowing great lati- 
tude in the réception of circumstantial évidence to establish unlawful 
motive or int^Jit in charges involving offenses incapable of direct 
proof. Earlier in the opinion this rule is liberally stated and expressly 
approved, but it is said in the extract already quoted : 

"We think the motive of the appllcant at the time of final proof was Irreler 
Tant, even under the btoad rul« which w« hare prevlousl/ la this case ai> 
plied." 
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The fact that in the Williamson Case the charge was of a conspiracy 
to suborn perjury, whereas hère it is of a conspiracy to defraud, 
présents a distinction more apparent than real. Both cases involve 
violations of the timber and stone act. The purpose, m'ethod, and 
means employed in both are identical. The form and appellation of 
the charges may be différent, but the facts constituting them are the 
same. Bearing in mind the circumstances of each case, proofs of one 
charge are proofs of the other, for the spécifie charge of perjury nec- 
essarily implies fraud, and the spécifie charge of fraud necessarily 
implies perjury. Of course, I am not to be understood as holding that 
the proofs are necessarily identical or conterminous. Evidence suffi- 
cient to disclose a case of fraud might, both in volume and scope, fall 
far short of establishing the charge of perjury. But in the William- 
son Case the court was not considering the sufficiency of the final 
proof as évidence, but its relevancy — not how much weight it had, 
but had it any weight at ail. And the trial court was held to hâve com- 
mitted error in admitting it as tending to substantiate the charge. 
Bearing in mind the nature and scope of the averments in that case and 
in this, I am wholly unable to conceive how a class of facts irrelevant 
and having no tendency to prove that charge of subornation of perjury 
could be relevant or hâve a tendency to prove this charge of fraud. 

For the reasons stated, I hâve concluded to allow the exceptions to 
paragraphs 2, 5, 6, 8, 13, and 13, and to deny the others. To be sure, 
in paragraph 8 there are some averments relating to the primary ap- 
plication, but they are, in substance, only répétitions of allégations of 
a like character contained in other parts of the bill, and, with the 
designated paragraphs stricken eut, the averments relating to the pre- 
liminary application are amply sufficient to admit of ail proper évi- 
dence relating to fraud therein. 

In reaching this conclusion, I hâve not been unmindful of the rule 
that, if there is doubt of the pertinency of the matter excepted to, the 
exceptions should be denied, nor hâve I withheld due considération of 
the complainant's suggestion that the rétention in the bill of such mat- 
ter, even if it be impertinent, would be without material préjudice to 
the défendants. It need only be said that my mind is free from doubt, 
and I am unwilling to permit needless augmentation of the expense of 
litigation which at best must be a heavy burden. It is sometimes 
said that impertinent matter may be retained, and, by the imposition 
of costs upon the offender, the rights of the innocent party may be 
fully protected. While not infrequently in cases of litigation between 
private parties such a course may be practicable, if we consider hère 
only the interests of the défendants, the government being the ad- 
versary party, and the power of the court to impose costs being there- 
fore limited, no adéquate relief could thus be administered. But, were 
it otherwise, considérations of public interest require the court, so far 
as lies within its power, to check, and not to lend its approval to, the 
needless expenditure of public funds. Aside from the question of 
the impertinency of the paragraphs referred to, the volume of the bill 
is otherwise greatly enlarged by an affluence of synonyms and a rhe- 
torical élaboration rarely found in pleadings of this character. The 
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gênerai rules' of equity J)ractice contemplate and require that bilîs 
shall be expressed in concise language. That the matter of expense 
to which I hâve referred is not trivial, but is a substantial considéra- 
tion, becom'es apparent by référence to the fact that at the threshoid 
of this and two othersuits of like nature between practically the same 
parties pending in this court the cost merely of taking out copies of 
the bills for service upon the défendants, as I am informed, exceeds 
$600. If the averments of the bills are specifically traversed or ad- 
mitted, as presumably they will be, the answers cannot well be less 
voluminous; and further considering the probability of separate an- 
sw^ers, and the possibility of a record on appeal, the aggregate expense 
may easily become prohibitive upon a litigant of limited means. 

Let an order be entered permitting the filing of the formai excep- 
tions, and allowing the exceptions to paragraphs 2, 5, 6, 8, 12, and 13 ' 
of the amended bill, and denying them as to other paragraphs thereof. 



BIBBBR-WHITB CO. v. WHITE KIVER VALLEY ELECTRIO R. CO. 
(Circuit Court, D. Vermont. November 6, 1909.) 

1. Reoeivebs (§ 154*)— CoTJNSEL— Compensation. 

An order appointlng a recelver and authorlzing him to employ and dis- 
charge in lils discrétion, and to flx the rémunération of such offlcers, at- 
torneys, counsel, agents, and servants as he should thlnk proper, related 
only to the employaient of attorneys to perform soine temporary service, 
and did not Include compensation to the reeelver's iJermanent counsel for 
services rendered throughout the recelvership, vrhich amount vras subject 
to the détermination of the court, in accordance with the usual practlce. 

[Ed. Note. — For other cases, see Receivers, Dec. Dlg. § 154.*] 

2. Reoeivebs (§ 154*)— Counsel— Compensation— Place of EiMplotment. 

Where a recelver for a Vermont electrlc rallroad employed a Boston at- 
torney as hls gênerai counsel, and a part of the services were performed 
hy the counsel at Boston and part in Vermont, hls compensation should be 
flxed at the usual rate paid to Boston lawyers for the services rendered in 
Boston, whllè the ordlnary value of services rendered In Vermont should 
be taken Into considération in passing on the question of his compensation 
for services rendered there. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 154.*] 

8. Keoeivebs (f 154*)— Settlement dp Estate— Time— Claims— Inteeest. 

Where a recelvership of a street rallroad should haye been, completed 
within a yéar, but was not completed for nearly seveu years, the reeelver's 
gênerai counsel vpas not entitled to Interest on the compensation allowed 
him for more than a year. 

[Ed- Note.— For other cases, see Receivers, Dec. Dlg. § 154.*] 

4. HUSBAND AND WlFE (§ 131*)— WlFE'S SEFAEATE EsTATB-NoTE— POSSESSION 

— OWNBKSHIP— PkESUMP'TION. 

Where a rallroad cOmpany executed notes payable to its own order, and 
Indorsed thé same, and the notes were filed as a clalm agalnst the rall- 
road Company In Insolvency proceedlngs by a wife, acting through an at- 
torney who appeared also for her husband, who made no claim that he 
was the owner of the notes, the wife's possession was sufllclent to ralse a 

•For other cases see same toplc & i hxtmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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presumptlon that she was the légal owner, and entitled to enforce the 
claiin for her own beneflt. 

[Ed. Note.— For other cases, see Husband and Wlfe, Cent. DIg. 5 483 ; 
Dec. Dig. 1 131.*] 

6. Corporations (§ 474*) —Bonds— Assignment— Ultra Vires. 

Corporate bonds of the value of $120,000. pnrt of an siiithnrized Ipsne of 
$2.jO,000, were issued as collatéral for notes of the corporation amounting 
to $59,000. Thereafter the executive committee of the corpurntiuii, as au- 
thorized by Its by-laws, assigned to the holders of the notes the eçiuity In 
the bonds. Held. that sueh assignment was not ultra vires. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 474.*] 
8. CoapoRATioNS (§ 474*) — Assignments— Requisites— NcrEssiTY OF Record. 

An assignment of a corporation's equity of rédemption in certain bonds 
secured by a inortgage on its property, being a mère chose in action, and 
not an assignment of a mortgage, or a lien on land, was vaiid without rec- 
ord or filing. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 474.*] 

7. Eeceivers (§ 128*) — Notes — Payment— Receiver's Certificates— Collat- 

éral Sbcurity. 

A corporation, havlng $59,000 in notes outstanding, deposited bonds to 
the extent of $120,000 as collatéral for the notes, and later assigned to the 
holders the corporation's equity of rédemption In bonds. After the ap- 
pointment of a reeeiver, he was authorized to issue receiver's certificates 
to take up the notes for $59,000 and the accompanying bonds, which was 
done. Beld, that the transfer of receiver's certificates for the $."9,000 of 
notes was merely a substitution of securities, and that a second lien on 
the bonds could not become a first lien until the receiver's certificates 
were paid in full. 

[Ed. Note.— 7For other cases, see Becelvers, Dec. Dig. § 128.*] 

8. Receivebs (§ 151*)— Olaims— Dbath of Claimant. 

Wheré a claimant against a corporation in the hands of a reeeiver died 
before hearing on the claim before the master, and no exeeutor or ad- 
ministrator was appointed, It could not be allowed. 

[Ed. Note. — For other cases, see Eeceivers, Dec. Dig. § 151.*] 

9. Caeriebs (§ 13*)— Rebates— Intrastate Shipment. 

A contraet between the reeeiver of a railroad compan.y and a shipper for 
payment of a rebate on an intrastate shipuieiit is uot illosal. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 13.*] 

10. Receivebs (§ 125*) — Receiver's Ceetipicates — Substitution of Securi- 
ties. 

Claimant bank held a note of défendant railroad company, part of a 
séries secured by part of an issue of outstanding bonds, .\fter the ap- 
pointment of a reeeiver for défendant, the court authorized the reeeiver to 
Issue certificates for the notes to taUe up the bonds, whereupon the re- 
eeiver issued to the banlJ a certificate for the amount due, secured by bis 
Personal note for the same amount, and later substituted his note as re- 
eeiver for his Personal note, Held, that the transaction was a mère sub- 
stitution of receiver's obligations under order of the court for the outstand- 
ing bonds, and that the bank had a valid claim for the amount of the cer- 
tificate. . 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 125.*] 

11. Appbal and Ebroe (§ 1078*)— Review— Masteb's Repoet— Failuee to Dis- 
cuss Objections. 

Objections to a master's report, not discussed In the brief of the ob- 
Jecting creditors, wiU be presumed waived. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4256- 
4261 ; Dec. Dig. § 1078.*] 

*F«r other casea >ee same topic £ { numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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12. Equitt (§ 406*)— Reteeence to Master— Report— Delat. 

A delay of more than six years after an order of référence to a master 
In proceedings for the settlement of tlie affaira of a railroad company in 
Insolvency, bef ore the fillng of the master's report, was improper. 

[Ed. Note. — For other cases, see Equlty, Dec. Dig. § 406.*] 

Action by the Bibber-White Company against the White River Val- 
ley Electric Railroad Company. On objections to a master's report in 
insolvency proceedings. Modified and affirmed. 

Elbridge R. Anderson, for Charles M. Bruce. 
Hamilton & Eaton, for Rufus H. Sawyer and Mary Ë. Sawyer. 
William B. C. Stickney, for Samuel WilHams, Ernest P. José, and 
James A. Stiles, objecting creditors. 

Plumley & Plumley, for Ward & Douglas. 

HOLT, District Judge. This matter comes before the court upon 
exceptions to the report of the master, to whom a référence was or- 
dered to détermine disputed daims. The principal claims in contro- 
versy are those presented by Charles M. Bruce, for fées as attorney 
for the receiver, by Rufus H. Sawyer, as receiver, for his own com- 
pensation, and by Mrs. Mary E. Sawyer upon certain notes. Objec- 
tions also hâve been filed to the allowance by the master of the claims 
of the town of Stockbridge, the estate of Arthur N. Cram, J. O. Rob- 
inson, the National Bank of Rédemption, and Ward & Douglas. 

Charles M. Bruce was attorney for the receiver. He resided and 
practiced law in Boston, Mass. A large part of his services were per- 
formed at Boston. This suit was brought in Vermont, and that part 
of his services which related to the proceedings in court were per- 
formed in Vermont. The order appointing the receiver gave the latter 
authority "to employ and discharge, at his discrétion, and to fix the 
rémunération of such ofificers, attorneys, counsel, agents, and servants 
as he shall think proper." At the end of the services, just before the 
référence to the master, the receiver fixed the amount of his attorney's 
compensation at $15,000. It is claimed that, under the provision of 
the order quoted, the receiver had the right to fix such compensation, 
and that, having so fixed it, the attorney is entitled to it. I think that 
the provision of the order, although very broad, related to the employ- 
ment of attorneys and counsel, among other agents, for some tempo- 
rary separate service, and that it did not relate to the compensation of 
the permanent counsel for the receiver for services rendered through- 
out his receivership. I think that it cannot be assumed that it was 
the intention of the court that the amount of such compensation should 
not, in accordance with the usual practice, be determined by the court 
at the close of the receivership, and that, notwithstanding the terms of 
the order and the fact that the receiver fixed his attorney's compensa- 
tion at $15,000, it is open to the creditors to object to that amount, and 
to the court to awafd a différent amount. 

There is some discussion in the master's report as to the question 
whether the attorney's compensation should be fixed in accordance 
with the standard of professional charges in Boston or in Vermont. 

*For other cases see same toplc & i mttmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In my opinion, neither standard is to be applied exclusively. Mr. 
Bruce was a Boston lawyer. I think, in a gênerai sensé, he should be 
paid at the usual rate paid to Boston la^vyers for the services rendered 
in Boston, but that the ordinary value of services rendered in Ver- 
mont should be taken into considération in passing upon the question 
as to his compensation for such services. Upon the whole, I concur 
with the conclusion of the master that a fair valuation of the services, 
taking ail the circumstances of the case into considération, would be 
$9,000, to which should be added the sum of $52.06 for expenses, and 
from which should be deducted the sum of $1,000 paid on account, 
leaving a balance due the receîver's counsel of $8,053.06. 

Interest is claimed on the amount allowed from November 1, 1902. 
The master reports that the receiver's services terminated before that 
date. On February 13, 1903, Mr. Barber was appointed master. 
Nearly seven years hâve since passed, during which time any of the 
parties to this proceeding could hâve applied to the master, and, if 
necessary, to the court, to expedite the proceeding, and if that had 
been done, in my opinion, the proceeding before the master ought to 
hâve been, and would hâve been, terminated within one year from the 
time the order of référence was made. I do not think that the fact 
that ail the parties seem to hâve permitted this référence to drag on 
for nearly seven years is any reason for permitting the parties to draw 
from the estate interest on their claims for any such period. I think 
there should be an allowance of interest on Mr. Bruce's claim, and 
on ail other claims allowed in this case, for one year, and for no 
further time. 

The master has reported in favor of awarding the receiver $13,500, 
with interest from November 1, 1902, and $50 additional, with interest 
from July 1, 1904. The only objection filed is to the allowance of in- 
terest, and, in my opinion, one year's interest on thèse amounts should 
be allowed, and no more, for the reasons already stated in respect to 
the claim of Bruce. 

Mrs. Mary E. Sawyer présents a claim for $18,900, based upon 10 
notes made by the White River Valley Electric Railroad Company, 
payable to "the order of ourselves," and indorsed by the White River 
Valley Electric Railroad Company, ail executed between April 27, 
1899, and October 30, 1899, one of which, for $5,000, was executed 
and originally delivered to H. W. Burgett for services rendered in 
raising town subsidies and generally promoting the construction of the 
road. The remaining nine notes were issued for cash advanced to the 
road by Rufus H. Sawyer, the husband of Mrs. Mary E. Sawyer. 
There is considérable controversy in the évidence as to whether the 
money advanced by Mr. Sawyer, aggregating $13,900, was the money 
of Mrs. Sawyer or Mr. Sawyer. The master has reported that it 
belonged to Mr. Sawyer. The master also reports that, on the hear- 
ing before him, it was stated by Mr. Hamilton, who appeared for Mrs. 
Sawyer, that the right of recovery on the $5,000 note given to Burgett 
was in H. W. Burgett, and Mr. Hamilton appeared for Burgett be- 
fore the master. The fact that Mrs. Sawyer produces thèse notes 
upon the hearing, and is in possession of them, raises the presumption 
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that she is the légal owner of the notes, and entitled to en force theni, 
and the fact that Mr. Sawyer, Mrs. Sawyer, and Mr. Burgett appeared 
upon the référence by the same counsel, and made no objection to 
Mrs. Sawyer's enforcing whatever rights the owner of said notes is 
entitled to, enables Mrs. Sawyer, in my opinioïi, to enforce in this pro- 
ceeding whatever rights the owner of thèse notes has. It is not con- 
troverted in this case, so far as I am aware, that thèse notes are valid 
obligations of the railroad company. The counsel for Mrs. Sawyer 
claims that the said notes for $18,900 were secured by a lien on the 
property of the railroad company, which entitles such notes to be paid 
before the receiver's certificates issued in this case are paid. 

The f acts upon which this claim is based are thèse : Prior to Oc- 
tober 30, 1899, the railroad company had authorized an issue of bonds 
to the amount of $250,000, secured by a mortgage to the American 
Loan & Trust Company of Boston as trustée. This mortgage covered 
the entire property of the railroad company. Of thèse bonds, $120,000 
had been issued, and were held as collatéral for notes of the railroad 
company previously issued, amounting to $59,000. On October 30, 
1899, the date when the last of the notes held by Mrs. Sawyer was 
issued, the railroad company, by its executive committee, executed an 
instrument whereby it assigned to the holder or holders of said notes 
the equity in said bonds for $130,000. After the receiver's appoint- 
ment, he was authorized by an order of the court to issue receiver's 
certificates to the amount of $59,000, and with them to take up said 
notes for $59,000, and the bonds for $120,000 accompanying them as 
collatéral security. This was done. Thereafter an order was made in 
this proceeding for a sale of the railroad property, and an application 
was made to the American Loan & Trust Company, trustée under said 
mortgage, to dischargè the mortgage. The holders of the Sawyer 
riotes had previously notified the trustée of said assignment of the 
equity in said bonds for $120,000, and had filed with said trustée an 
objection in writing against the discharge of the mortgage, and the 
trustée thereupon declined to discharge the mortgage without the as- 
sent of the holders of the Sawyer notes. It was thereupon agreed be- 
tween the parties, through their counsel duly authorized,, that the pro- 
ceeds of the sale of the railroad should be "subject to the same légal 
rights and equities that the property is now under, if any, by reason of 
the àlleged assignment by the railroad company of the equity in said 
bonds." 

Thereupon the mortgage was discharged, and the railroad piroperty 
subsequently sold, and the counsel for Mrs. Sawyer clâims that by 
said assignment she had a Hen on the equity in the bonds for $120,000, 
after thepayment of the notes for $59,000, which those bonds were 
held to secure; that those notes were paid by the receiver's certificates ; 
that thereupon, under the assignment, the holders of the Sawyer notes 
became holders of a first lien on the bonds secured by the mortgage; 
and that there fore Mrs. Sawyer now, by the terms of (he stipulation 
under which the mortgage was discharged, has a first lien on the pro- 
ceeds of the sale of the railroad property. The counsel for the ob- 
jectors claiins, in the first place, that the assignment of the eqviity of 
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rédemption was void because it was ultra vires, was beyond the au- 
thority of the executive committee, and was not recorded as required 
by the law of Vermont. In my opinion, the assignment was not ultra 
vires ; the executive committee had the power to exécute it under the 
"by-laws ; and, not being an assignment of a mortgage or lien on land, 
but of a so-called equity in bonds, which are merely choses in action, 
it did not corne within the terms of the recording or filing acts ôf Ver- 
mont, and was an entirely valid assignment. 

The real question in the case is as to the efïect of the transfer of the 
receiver's certificates for $59,000 for the notes of the railroad company 
outstanding for that amount. The counsel for Mrs. Sawyer claims that 
by that transaction the notes were paid, and the lien of the note 
holders on the bonds as collatéral security terminated, and that there- 
upon the lien under the assignment of the equity in the bonds, which 
had theretofore been a second lien, became immediately a first lien. 
But, in my opinion, the issuing of the receiver's certificates was a mère 
substitution of one security for another, and the lien on the property 
created by the issuance of the receiver's certificates took the place of 
the lien on the property created by the mortgage, so that the second 
lien on the bonds, and consequently upon the property covered by the 
mortgag-e given to secure the bonds, could not become a first lien until 
the receiver's certificates, which were substantially a mère substituted 
security for the bonds held as collatéral, should be paid in full. When 
those certificates are paid in full, if anything remains from the pur- 
chase price of the road, I think that Mrs. Sawyer has a valid lien upon 
it for the payment of her notes, and that, if the proceeds of the sale 
of the road are ail exhausted by the payment of the expenses of the 
receivership and the receiver's certificates, Mrs. Sawyer, although, in 
my opinion, she holds a perfectly valid claim 'for the $18,900 repre- 
sented by the notes, has nothing but a claim against the insolvent cor- 
poration. 

Objection is filed to the claim of the town of Stockbridge; but as 
this objection is not referred to in the brief fîled on behalf of the ob- 
jecting creditors, I assume that it is waived. 

Objection is filed to the claim of the Arthur N. Cram estate of 
$45.66. Arthur N. Cram died before the hearing before the master, 
and no executor or administrator or légal représentative of his estate 
has been appointed. The claim was presented by an attorney whom 
Mr. Cram, in his lifetime, had retained in respect to it. In my opinion, 
any adjudication upon this claim, under thèse circumstances, would 
not be a bar to another claim by the représentative of the estate when 
appointed. The claim, therefore, should be disallowed. 

The claim of J. O. Robinson for $.32 is objected to. This claim is 
for a rebate on lumber, agreed to be paid by the receiver to Robinson 
if Robinson would ship lumber over the road operated by the receiver. 
The claim was objected to on the ground that the receiver had no 
right to make such a contract. The shipment hère appears to hâve been 
between Brandon, Vt., and Rochester, Vt. It does not appear that there 
is any law of Vermont making the giving of rebates on shipments be- 
tween points within that state illégal, and in the absence of such proof 
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I think that the objection to the claim should be overruled, and the 
clâim allowed. 

Objection is filed to the claim of the National Bank of Rédemption. 
This claim is upon a note, signed by Rufus H. Sawyer as receiver, 
dated March 21, 1900, given to the National Bank of Rédemption, for 
$5,098.33, with a receiver's certificate of the same date for the same 
amount; the note being collatéral to the certificate. At the time of 
the receiver's appointment, the National Bank of Rédemption held a 
$5,000 note of the railroad company, secured by bonds of the railroad 
Company for $10,000. This note was part of the $59,000 of notes, 
secured by $120,000 of bonds outstanding. When the court author- 
ized the receiver to issue the certificates for $59,000, in order to take 
up the bonds for $120,000, the receiver issued to the bank the certifi- 
cate in question, secured by his own personal note for the same 
amount. He subsequently substituted his note as receiver for his Per- 
sonal note. The objection is made that the receiver had no authority 
to issue such note as receiver, as there was no considération for it. In 
my opinion, this transaction was a mère substitution of receiver's ob- 
ligations, under the order of the court, for the outstanding bonds, and 
the National Bank of Rédemption bas a valid claim for the amount of 
the certificate, and the objection to such claim should be overruled, 
and the claim allowed. 

Objections were filed to the first, second, and third items of the 
claim of Ward & Douglas. The objection to the third item is not 
discussed in the brief filed by the objecting creditors, and I therefore 
assume that it is waived. Ward & Douglas were contractors who 
assisted in building the railroad. I hâve examined the questions in- 
volved, and, without discussing the évidence in détail, I concur with 
the mastef in holding that their claims are just, and should be allowed, 
and that the objections to them should be overruled. 

I am asked by the master to fix the amount of his compensation. 
He bas not given any intimation of the amount which he considers 
proper, and it is difficult, under the circumstances, to détermine such 
amount. It is apparent that he has done a large amount of work in 
the case. A great many claims were presented and passed upon, some 
of which presented questions of considérable difficulty. The report is 
painstaking and elaborate, and in ail essential respects entirely satis- 
factory. There is one thing, however, to which I wish to refer, and 
that is the dilatoriness with which this work has been done. More 
than six years passed, after the order of référence, before the report 
was filed. Such delay is unjust to creditors, and is without justifica- 
tion, and the primary responsibility for it is upon the master. I deem 
in the duty of this court to "express its strong disapproval of such 
procrastination. Under ail the circumstances, my best judgment is 
that a reasonable compensation to the master for his services will be 
$3,500, and I fix his allowance at that amount. 

The master's report, except as modified by this opinion, is confirmed 
in ail respects. The decree to be entered hereon should be settled on 
notice to ail the parties who hâve appeared. 
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FELT et aL v. PUGET SOUND ELECTRIC KY. , 

(Circuit Court, W. D. Washington, W. D. Deeember 31, IMO.) 

No. 1,504. 

L New Trial (J 76*)— Ghounds— Excessive Damages. 

While the amount of damages In an action for death Is prlmarlly for 

the jury, Its Judgment Is neither infalllble nor conclusive on motion for 

new trial on the question as to whether the verdict awarded Is excessive. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 153-156 ; Dec. 

Dlg. S 76.*] 

t. Death (§ 85*)— Damages— Eléments— Loss or Society. 

Whlle loss of decedent's soelety, protection, and guldanee Is an élément 
of damage In an action for wrongful death, It is only the peeuniary, and 
not the sentimental, value thereof for whlch recovery may be had. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. $ 111; Dec. Dlg. | 
85.*] 

& Death (§ 64*)— Evidence— Damages. 

Where, in an action for death of a passenger by the alleged premattire 
starting of an electrlc car, there was a very strong showlng by défendant, 
not only to négative négligence on Its part, but to show négligence by 
décèdent dlrectly contrlbuting to bis death, so that the case was a close 
one as to whether plalntlfC could recover at ail, such évidence was In the 
case for ail purposes and could be legltimately considered in determining 
whether the verdict for plalntlfC was so excessive as to Indicate that the 
Jury had been moved by passion or préjudice. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. § 83; Dec. Dlg. S 
64.*] 

4. Death (§ 99*)— Damages— Excessiveness. 

Décèdent, a stone mason by trade, 47 years old and In good health, wlth 
ablllty to earn wages at from $6 to $6.50 per day, was klUed while at- 
temptlng to allght from defendant's moving electrlc car. He was a liind, 
affectionate father, and devoted most of hls eamings to the support of bis 
famlly. There was no évidence as to hls habits of Industry or sobriety, 
except that on the day he was killed there was évidence that he had spent 
the afternoon wlth a companion in a saloon playing cards and pool, and 
that, after they boarded the train, they were seen by feilow passengers 
drinklng from a bottle. Held, that a verdict for $10,000 was excessive, 
and should be reduced to $6,000. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. §§ 125-130; Dec. Dig. 
I 99.*] 

Action by Susan E. Felt and others against the Puget Sound Electric 
Railway. Oti motion for new trial. Denied conditionally 

Loveday, Kelley & McMillan, for plaintifïs. 

B. S. Grosscup and W. C. Morrow, for défendant. 

VAN FLEET, District Judge. This is an application by the dé- 
fendant for a new trial in an action by the widow and minor chiidren 
of Horace Felt, deceased, for damages resulting from the death of 
the latter, alleged to hâve been caused through defendant's négligence. 
The pétition embraces several grounds, but only one was reserved 
for considération — that the damages awarded by the verdict are ex- 
cessive. The others, having been ruled against défendant at the ar- 
gument, need not be further noticed hère. i 

*Far otb«r caBea Me same topic t i NxruBxa in Dec. & Am. Dlg>. 1907 to date, & Rep'r Indexa* 



4:78 175 PBDHHAL REPORTER. 

The verdict was for $10,000, and, as there was no foundation in 
the pleadings or évidence fôr'exertlplary or punitive damages and none 
sucii (dairned, it must be assumed that the award was intended by the 
jury as purely compensatory in character. The daim of the défend- 
ant is that under the évidence as to the âge of the deceased and his 
earning capacity, when regarded in connection with ail the circum- 
stances of the case, the verdict is without warrant, and could only 
hâve beett given under the inflUetiçè of passion or préjudice. The 
basis of this claim can best be disclosed by a brief statement of the 
material issues and the saHent f eatures of the évidence bearing there- 
on. At the time of the accident, plaintiffs' décèdent was a passenger on 
an electric interurban train of défendant running between Seattle 
and Tacoma, proceeding to his' home at Valley City, an intermediate 
wayst'ation, and the particular açts counted upon as constituting nég- 
ligence was the failure of the défendant "to maihtain its train at a 
standstill for a sufficient and reasonable time to enable plaintiffs' décè- 
dent to alight therefrom in safety" at the latter point, and "in start- 
ing its said train after it came to a standstill with a sudden and vio- 
lent jerk which threw plaintiffs' décèdent under the wheels of said 
train." The défense was that the défendant was guilty of no négli- 
gence in the premises, but that the decedent's death arose solely and 
alone from his own négligence contributing directly and proximately 
thereto. 

The évidence in behalf of the plaintiffs as to the circumstances of 
the accident tended to show that deceased and a companion boarded 
the train at Auburn to ride to Valley City, and, when they paid their 
fare, gave their destination to the conductor; that when the train ap- 
proached the latter point it was dark; that no warning or notice was 
given by the train crew of the approach of the train to Valley City, 
and, when it reached that point, the train merely slowed down, but 
did not corne to a full stop, or, if it did stop, it was but momentary, 
and immediately started on again ; that several passengers who got 
off at that point had to step off while the train was moving ; that de- 
ceased was seen to come to the exit of the smoking car in which he 
was riding after the train was in motion, but before it had passed the 
station platform, and that he tried to step or jump from the train to 
the latter, but fell or was thrown between the platform and cars and 
killed; that his bat was found on the platform about 12 feet from 
its south end (the direction in which the train was going), and flesh 
and blood and a bottle of whisky were found on the track about the 
same distance from the south end of the platform. The rate at which 
the train was moving at the time was left uncertain, but it was brought 
to a stop about 250 feet south of the station, and the deceased's body 
found resting on the forward truck of the second car. 

On behalf Of the défendant, the évidence tended to show that the 
deceased and his companion had spent the afternoon of the day in 
question in a saloon playing cards and pool, and that, after they 
boarded the train, they were seen by their fellow passengers drinking 
from a bottle ; that when he took their fare the conductor announced 
the next station as Valley City, and, before it was reached, the brake- 
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man called out the station twice, and was heard by other passengers 
in the same car with deceased; that the train stopped at Valley City 
for the usual time — a minute or a minute and a half — and that five or 
six passengers, including two old ladies and three boys, got off safely 
and three men boarded it ; that, as it was starting again, the deceased, 
who was still sitting in the smoker, was in the act of taking a drink 
from a bottle, when he jumped up with an exclamation, and started 
for the door; that his companion, a Mr. Gentry, followed him, and 
tried to prevent him leaving the moving train. What followed can 
best be given in the language of the witnesses. 
Mr. Gentry testified : 

"Q. Dld you go with him? A. I stepped right behlnd him. Q. Dld he get 
ofif? A. He jumped off; yes, sir. Q. Was the train moving at the tlnie? A. 
Tes, sir. Q. What, if anything, did you do to prevent his getting off the car? 

"The Court: State what occurred. 

"A. I says: 'Let's not get off.' 

"Mr. Kelley: I move to strike the answer. 

"The Court: I will deny the motion. 

"A. (eontinuing). I said: 'Let's ride her to the end before I will get off while 
the cars are running.' That Is about ail the effort I niade to keep him from 
getting off. "'*''■ Q. Where was the car at the time you told hiiii, 'Let us 
ride it to the end' 7 A. It was at the platform. It was not clear by the plat- 
form, at the station. Had not left the platform entirely when I told him thls. 

"The Court: Or had not reached it? 

"A. It had not left. It was going, but had not got to the south point of the 
platform. 

"The Court: How's that? 

"A. The train had started, but the platform reaches down quite a ways. 

"Mr. Morrow: It was moving at the time? A. Yes, sir. Q. At what point 
was it that Mr. Felt jumped off? A. I cannot tell exactly. I did not take 
measurements, but I judge 10 or 12 feet from the south end." 

Mr. Shillam, one of the parties who boarded the train at Valley 
City, gave this version : 

"As we were waiting for the car, it puUed into the platform at Valley City, 
stopped about half way down the platform, and Mr. Bateman got on the car, 
Kay Miller and myself last, and as Mr. Bateman or Ray Miller opened the door 
— I do not know just which one it was— Mr. Felt was in the act of taking a 
bottle from his mouth, and just then as they opened the door, Mr. Felt said, 
'My God, Dad, here's Valley City,' and with that he jumped up and passed me 
on the top step next to the platform of the car, and got down onto the bottom 
step, and I told him to Mump, jump,' but he did not do it immedlately, as I 
told him, and maybe just a few seconds afterwards he made a jump aud hung 
on the hand rail with his left hand, and that Is ail I know until the car 
stopped." 

Charles Roberts, one of the boys who got off the train at Valley 
City, gave this graphie description of the accident: 

"When we got to Valley City, we ail got up as usual and walked down the 
aisle and got to the door, and walted until the car stopped, and we got off. 
Mrs. Simons was the flrst one off, and I do not remember whether I got ofC 
right afterwards or not. I know ail three of us boys got off together, and after 
I got off and stood there, baeking up against the railing to wiitch the car go, 
we saw Mr. Felt corne out and start to get off. The brakeman saw him corne 
out and seen he was going to jump, and he hollered: 'Don't jump, for God's 
sake;' but Mr. Felt did not pay any attention to him, and got down on tlie 
lower step and held on with his left hand, and jumped, and jnmped ail at once, 
and when he hit the platform the car had already got going fast enough so 
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that It Jerked hls hand, and his feet sUpped, and then he dragged two or three 
feet, and then went down between the platform and the car." 

The brakeman mentioned by the last witness testified that, after giv- 
ing the signal to go ahead and stepping aboard the second car, he 
saw the deceased corne to the door of the smoker, and he appeared to 
be intoxicated. The witness said : 

"I Jumped down to the bottom step because I saw he was going to get offi. 
He grabbed hold of the hind handhold of the smoker and we were already 
going, and I made a grab for him. He dragged over the flrst cattle guard ail 
rlght, and going across the road crosslng I said, 'For God's sake, let go.' I 
knew he would not let go. I dldn't know whether he was hurt at the flrst 
crosslng or not, but I knew the second cattle guard on the other side would 
catch hlm, because they were built opposite to the first cattle guard, and I 
Jumped for the emergency bell; but we run for, I guess, 150 feet before we 
etopped." 

The witness further stated that when he gave the signal to go ahead 
he saw no one trying to get off; and did not see the deceased ap- 
proaching the door of the smoker until after he had stepped aboard 
the second car. 

The évidence for défendant as to the point of the accident and 
the finding of the deceased's hat and whisky bottle was not différent 
from that shown by plaintifïs; and the only substantial conflict in 
the évidence as to the circumstances of the accident was on the ques- 
tion whether any notice was given by the train crew of the approach 
to Valley City, and as to whether the train stopped at that point for 
a reasonable period to allow passengers to alight with safety before 
proceeding on its way. 

The évidence as to deceased's earning capacity and habits of life, 
while uncontradicted, was very brief and lacking of détail. It tended 
to show that he was 47 years of âge, in good health, and a mason by 
trade; that he could earn wages of $6 to $6.50 per day, and was a 
kind and affectionate husband and father, and devoted most of his 
earnings to the support of his family. It was silent as to his habits 
of industry or as to his sobriety, except as indicated by the facts con- 
nected with the accident; and it failed to disclose whether he was 
employed at his trade at the time of his death or in some other oc- 
cupation or at ail, or how much his average earnings amounted to per 
year. 

This is the case, in substance, upon which the jury were called to 
pass, and I fînd upon reviewing it fully that the impressions tentatively 
suggested by me at the oral argument of the motion are confirmed 
and hâve ripened into the conviction that the verdict rendered is with- 
out just foundation, and must bave been dictated by other than a 
fair and impartial considération of the évidence. I hâve not reached 
this conclusion lightly nor without a painstaking considération of ail 
the circumstances making in favor of the propriety of the verdict 
and of the able and ingenious présentation by plaintiffs' counsel in 
its support. Nor is there much différence in the main between counsel 
and myself as to the principles for which he contends. The difficulty 
lies in their application to the facts of this case, for each case is very 
largely controlled by its own peculiar circumstances. It is perfectly 
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true, as contended, that the question of the amount of the damages 
suffered, like that of négligence, is primarily one for the jury, but 
the very fact that the giving of excessive damages is made one of the 
grounds for which a new trial may be had négatives the idea that their 
judgment is to be regarded as infallible or conclusive; and yet to 
concède to the finding of the jury ail that counsel daims for it in this 
respect would be to render that ground practically futile and mean- 
ingless, and of no avail. The rule undoubtedly is that the court should 
approach the subject of setting aside the verdict of the jury for a 
ground like this, involving the considération of the évidence, with 
great care and proper reluctance; but, being fully satisfied that the 
jury hâve gone wrong, it is as much the duty of the court to inter- 
vene and correct that wrong in such an instance as in any other. As 
stated by Judge Story in BJunt v. Little, 3 Mason, 102, Fed. Cas. No. 
1,578, in passing upon a similar motion: 

"It Is Incleed an exercise of discrétion full of delicacy and difficulty. But If 
It should clearly appear that the jury hâve committed a rtoss error, or hâve 
aeted upon improper motives, or hâve given damages excessive in relation to 
the person or the injury, It is as much the duty of the court to interfère to 
prevent the wrong as in any other case." 

This duty indeed rests much more directly and imperatively upon 
the trial court than upon a court of review, since the latter is circum- 
scribed and beset by many limitations which do not surround the 
former. The trial court has before it ail the witnesses and instrumeri- 
talities of évidence at first hand, with at least the same facilities as 
the jury for reaching just conclusions on the facts; while the lat- 
ter has but an inanimate record upon which to pass, fortified by the 
action of the Jirial court in denying the motion and conf ronted by the 
principle that every intendment and implication must be indulged in 
support of the judgment. The latter will therefore often hesitate 
where the trial court should not; and yet the instances are very 
numerous where the apppellate court has itself interfered to set aside 
or reduce an excessive verdict. 

Having thèse principles in mind and with due regard for the con- 
sidérations flowing therefrom which should cause the court to hesi- 
tate in the premises, it seems to me that in view of the very meager 
showing on the subject of the deceased's earning ability and the other 
éléments properly to be considered in estimating the damage suffered 
by the plaintiiïs, and considering that phase of the case alone, there 
is no escape from the conviction that in making the large award it did 
the jury ignored or went outside the évidence in the case. By no con- 
ceivable mode of just computation under the rule as to the measure 
of damages submitted to it could the jury hâve reached so large a 
resuit upon thé facts before it. While, as stated, the évidence in this 
respect was uncontradicted, it left the deceased's earning capacity as 
based upon his habits of industry essentially lacking in certainty ; and 
I know of no rule which will permit the jury to roam the field of 
conjecture or draw upon their imaginations for facts not disclosed by 
the évidence. It is said in effect that, conceding the lack in this respect, 
the jury were entitled to consider the loss of deceased's society, pro- 
175 F.— 31 
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tection, and guidance, which is in its nature of uncertain value. But, 
while this is an élément of loss, it is only its pecuniary, and not its 
sentimental, value; and it must hâve a limitation within reason as 
based upon the évidence. In that respect likewise the évidence was 
lacking in definite substance. The only évidence bearing upon the 
subject of deceased's personal habits related to the incidents of the 
day of the accident, and that, it is sufficient to say, was not of a char- 
acter to justly influence the jury to so large a verdict. 

Thèse considérations are emphasized when we regard the very strong 
showing by the défendant tending not only to négative négligence on 
its part, but to show négligence by the deceased directly contributing 
to his death. It will be at once perceived that this évidence was of a 
character to bring the case close to the border line which would as 
matter of law preclude recovery by plaintiffs. It is said that this 
phase of the case should not be taken into considération in passing 
upon the présent motion; that the court, having refused defendant's 
motion for a nonsuit and for an instructed verdict, necessarily left 
the question of négligence to the jury, and neither that issue nor the 
évidence bearing upon it is now before the court. This is true only in 
part. While the issue of négligence so far as this court is concerned 
is thus settled by the ruHng submitting it to the jury, the évidence upon 
which it rests is a part of the record for ail that it tends to show; 
and the court not only may, but should, in passing upon the question 
whether the jury hâve been moved by passion or préjudice, look to 
every fact and circumstance in the case bearing either directly or 
indirectly upon the subject. For that purpose the évidence upon the 
question of négligence is properly hère for considération. 

Upon the whole case, I am satisfied that the verdict .should not be 
permjtted to stand in its entirety; but I am not inclined, if it may be 
avoided, to put the parties to the expense and inconvenience of a new 
trial. I think the ends of justice may be better subserved by requiring 
a proper remission f rom the amount of the verdict. I hâve accordingly 
determined that, if the plaintiffs see fit within 10 days from notice of 
the entry of the order hereon to file a formai and sufficient stipula- 
tion agreeing to accept the sum of $6,000 and to a modification of the 
judgment to that sum, then a new trial will stand denied. If plain^- 
tifïs shall : fail to make such remission within the time designated, or 
such further time as may be granted by a judge of this court, then 
a new trial will be, and ishereby, granted. 

An order may be entered to this efîect. 



KBIiLT V. MISSISSIPPI RIVER COALING OO, et al. 
(Circuit Court, W. D. Pennsylvania. December 27, 1909.) 

1. COXJBTS (§ 317*)— JUBISDICTION OF FEDERAL COTJET— ALIGNMENT OF PaKTIES— 

. Suit by Stookholdeb. 

To a suit In equity Instltuted by a stockholder In Ms own name, but upon 
a rlght of action Ih the corporation, such corporation is an Indispensable 
party, ànd for the purpose of determinlng the jurisdiction of a fédéral 

•For other cases see aame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court wlU be aligûed with the défendants,; where the offlcers or persons 
controlling it are sliown to be opposed to the object sought by the suit. 
[Ed. Note.— For other cases, see Courts, Dec. rWg. § 317.*] 

2. CÎOBPOEATIONS (§ 202*)— Suit by Stockholdeb— Right of Action. 

A stockholder cannot maintain a suit in equity in his own right, based 
on acts of the défendants alleged to hâve caused injury to hlm by in- 
Juririg the property or business of the cori)oration, thereby depreciating 
the value of his stock ; the right of action in such case being in the cor- 
poration. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 777 ; Dec. 
Dig. i 202.*] 

In Equity. Suit by William J. Kelly against the Mississippi River 
Coaling Company and others. On motion to dismiss for want of ju- 
risdiction. Motion sustained. 

Ernest Dale Owen, O. K. Eaton, and Wm. M. Galbraith, for plain- 
tifif. 
■ Reed, Smith, Shaw & Beal, for défendants. 

ORR, District Judge. A motion has been filed to dismiss this case 
for want of jurisdiction. It is urged that the requisite diversity of 
citizenship, upon which alone jurisdiction may rest, does not exist, 
because the complainant and the Mississippi River Coaling Company, 
one of the défendants, are résidents of the same state. This requires 
the détermination of the question as.to whether the coaling company 
is an indispensable party défendant. 

The bill, after setting forth the names and citizenship of the parties 
as above outlined, avers that in 1904 the complainant and the défend- 
ant C. Jutte & Co. entered into an agreement whereby the parties 
agreed to organize a corporation under the laws of Louisiana, with 
a capital stock of $100,000 to be subscribed for by^ the said complain- 
ant and his associâtes; that the objects and purposes of the corpora- 
tion w^ere to build docks in the Mississippi river, at or near the city 
of Nevir Orléans, with the necessary machinery to handle coal boats 
and to store coal in bins for the purpose of coaling steamers, etc., at 
a rate of not less than 200 tons per hour; that as soon as the cor- 
poration should be organized the said complainant and his associâtes 
should transfer thereto a certain lease upon land upon the river for 
a considération of $99,600 of stock of the said corporation, and that 
the remainder of the shares should be taken by the four persons to 
be named as directors, who should pay cash therefor in order to 
acquire corporate privilèges under the laws of Louisiana; that said 
Jutte & Co. in said contract agreed to loan to the corporation a sum 
of money in the neighborhood of $40,000 to build a dock upon said 
property and to equip the property for the purposes aforesaid, for 
which said C. Jutte & Co. were to receive eight notes of equal amount, 
payable within ten years, with interest, and to be secured by the pledge 
and delivery of ail the shares in the stock of said corporation, which 
pledge should contain provisions for the saje of said security and the 
application of the proceeds in a manner not necessary perhaps to be 

•For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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hère mentioned, and as an inducement to said C. Jutte & Co. to make 
said loan and as a bonus for same it was agreed that $52,000 of the 
capital stock of said coaling company, although pledged for the loan, 
should be delivered arid transferred to the said C. Jutte & Co. The 
agreement made provision for the application of the net revenues in 
discharge of the said notes, and provided that said notes were to be 
paid out of the net earnings, and provided a rate which the coaling 
company should be paid for putting coal on ships and in bunkers, and 
that the coaling company should handle no coal but the coal of C. Jutte 
& Co. for a period of five years, for which a commission was pro- 
vided in saidi contract. Other provisions in the agreement are per- 
haps not necessary for considération at présent. 

The bill avers that in pursuance of said agreement the said cor- 
poration was organized, and was called the Mississippi River Coaling 
Company, and that ail the provisions of the said agreement were com- 
plied with by the complainant; that the $53,000 of the capital stock 
at par was transferred to the said C. Jutte & Co., and that ail of the 
stock of the corporation was deposited in a bank in New Orléans, 
ready to be pledged for the payment of the $40,000 of notes provided 
for in the contract. The bill avers that the oiïîcers of the coaling com- 
pany failed and neglected to exécute the said notes and that the same 
were never executed. The bill further charges that, inasmuch as C. 
Jutte & Co. were the owners of a majority of the capital stock, they 
were entitled to vote and did vote the same, with the effect of con- 
troUing the said coaling company in such way that each and ail of the 
officers and directors became and now are under the influence and 
control of the said C. Jutte & Co. ; that a certain coal tipple and docks 
as contemplated by the said contract were erected, and that said C. 
Jutte & Co. did loan to said company from time to time said sum of 
$40,000 as the same was required to prosecute the work of construc- 
tion ; that the said C. Jutte & Ce, although it was its duty under the 
contract to furnish the coaling company coal necessary to supply cer- 
tain steamships, did not supply the same, and that, had said C. Jutte 
& Co. furnished said coal, there would bave been a profit to the coal- 
ing company of at least $25,000. 

The bill further charges the said C. Jutte & Co. sold and delivered 
coal directly to customers, and not through said coaling company. The 
bill avers the officers and directors of the coaling company were almost 
ail of them more largely interested in said C. Jutte & Co. than in the 
coaling company, and that said C. Jutte & Co. and such officers of 
the coaling company could by reasonable efforts hâve succeeded in fur- 
nishing business in pursuance of the said contract, whereby there would 
hâve been a minimum profit to the coaling company of $500,000, but 
that they made no effort whatever, and neglected to supply coal to 
the coaling company, whereby the business was whoUy lost. Other 
spécifie forms of willful neglect on the part of C. Jutte & Co. and the 
said officers and directors of the coaling company are averred in the 
bill. It is further averred that from the time the said tipple was built 
no coal was handled by it, and no business whatever bas ever been donc 
by the said coaling company, and that said officers and directors of 
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the coaling company hâve permitted its tipple and docks to get out of 
repair and to decay. 

The bill further avers that said C. Jutte & Co. in January, 1907, 
brought suit against the coaHng company in the Circuit Court of the 
United States for the Eastern District of Louisiana, claiming that the 
said coaling company wàs indebted to said C. Jutte & Co. in a large 
sum of money for many items, including an item of advances to the 
amount of over $115,000, from which was dieducted said $40,000 de- 
scribed in said suit as an item of eight notes of $5,000 each; that by 
the bringing of said suit in the Eastern district of Louisiana the same 
was kept secret from the complainant, although he was the owner of 
48 per cent, of the stock of said coaling company, but that service 
was had upon Albert G. Thomas, as secretary of the coaling company, 
who was at that time in the employ of the said C. Jutte & Co. ; that 
this suit was so proceeded with that there was a judgment entered in 
favor of C. Jutte & Co. and against the coaling company for a large 
sum of money, notwithstanding, as complainant avers, that said C. 
Jutte & Co. had no proper légal cause of action against the coaling 
company whatsoever. 

The complainant charges in his bill that the judgment so obtained 
as aforesaid is a part of a gênerai wrongful and f raudulent scheme and 
design of the défendants in this case for the purpose of preventing the 
complainant from getting the benefit to which he is entitled as a stock- 
holder of the said coaling company, and to deprive him of his interest 
in the property of said company and that in pursuance of the said de- 
sign exécution was issued upon the said judgment and levy made upon 
ail the property of the coaling company, and that said C. Jutte & Co. 
is proceeding to sell said tipple, docks, etc., for its own personal benefit 
and advantage. The bill further allèges that the said coaling company 
has not complied with the terms of the lease of the river landing afore- 
said, and that by such noncompliance the lease has become ipso facto 
void and inoperative, and this by the said fraudulent design of the 
ofifîcers and directors of the said coaling company. The bill further 
says that no demand has been made upon the officers and directors 
of the coaling company to bring or conduct this suit, for the reason 
that the same is brought against them charging them with misfeasance, 
and that such demand would there fore hâve been useless, and that the 
suit is not entered for collusion for the purpose of conferring juris- 
diction upon the court. 

The bill prays for an accounting of the sums that may be due to 
the coaling company and to the complainant from the défendants 
other than the coaling company from the varions sales of coal made 
as set forth in the bill, and also an account of the varions amounts of 
coal that could and would hâve been sold by the coaling company, 
and of the amount of profits that would hâve been made by the coal- 
ing company and by the complainant, but for the fraudulent acts of 
the défendants, and, further, an account of the amount due by reason 
of the facts set up in the bill from the défendants to the coaling com- 
pany and to complainant by reason of the violation of the contract 
between complainant and C. Jutte & Co. and by reason of the neglect 
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and f raudulent acts of the défendants other than the coaling company. 
The bill prays, further, that the défendants other than the coaUng 
Company may be decreed to pay :tO!the coahng çompany and to the 
complainant such sums as may be due to them on the taking of such 
an account, and such other rehef as may seem proper. 

It cannot be otherwise than that the complainant's rights are to be 
enforced through the médium of the coahng company. He himself 
seems to think so, because he has stated the averments necessary to 
bring him within equity rule 94 of this court. His right of action 
plainly appears to be the right of action of the coaling company. In- 
deed, the right of the coaUng company i s the foundation upon which 
the relief sought by the complainant himself rests. Inasmuch, how- 
ever, as the coaling company and its officers are opposed to the ob- 
ject sought by the bill, the corporation is an indispensable party de- 
fendant. See Eldred V. American Palace Car Co. of New Jersey, 105 
Fed. i57, 45 C. C. A. 1. Many other cases could be cited, but per- 
haps the most comprehensive opinion on the subject is by Judge Lan- 
ning in Groel v. United Electric Go. of New Jersey (C. C.) 133 Fed. 
253. The case last referred to is cited by the Suprême Court with ap- 
proval in Venner v. Great Northern Ry. Co. and James J. Hill, 309 
U. S. 34, 38 Sup. et. 338, 53 L. Ed. 666. 

There is no ground for the alignment of the complainant and the 
coaling company as parties plaintifï, because the action of the coaling 
company was such that it is clearly antagonistic to the complaining 
stockholder. The rule of alignment, as recognized by Mr. Justice 
Miller in Arapahoe County v. Kansas Pac. Ry. Co. (1877), Fed. Cas. 
No. 503, and kindred cases, cannot be applied in the case at bar. 

Brief référence only need be made to the complainant's conten- 
tion that, even if this court has no jurisdiction of the main brandi of 
the case, it has jurisdiction to decree to Kelly individually the value 
of his stock, to which action the coaling company is not a necessary 
party. So far as appears from the bill, the défendants hâve done noth- 
ing which is an in jury to the complainant directly. If the value of 
his stock in the coaling , company has been affected by the acts of the 
défendants, it is only because the défendants by thèse acts hâve de- 
stroyed or rendered valueless thç assets of the coaling company and 
thereby indirectly rendered Kelly's stock valueless. For such injury 
a stockholder has individually no right of action. The right of action 
is in the corporation, or the complaining stockholder for the benefit 
of the corporation. To the latter ail relief accrues. The opinion of 
Judge Lurton in McMullen v. Ritchie (C. C.) 64 Fed. 353, and cases 
cited therein, support this view. 

It apoears, therefore, that this court is without jurisdiction, and the 
proceeding should be dismissed. Let an order be drawn in accordance 
with this opinion. 
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PRESTON V. CHICAGO, ST. L. & N. O. R. CO. 

(Circuit Court, W. D. Kentucky. January 15, 1910.) 

1. Taxation (§ 584*)— Pboceedings foe Collection of Taxes— Equitt .Tueis- 

DICTION. 

In the absence of statu tory authorlty therefor, a suit In equity cannot 
be maintained for tlie collection of taxes assessed upon property. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1185-1191 ; Dec. 
Dig. § 584.»] 

2. Taxation (§ 590*) — Proceedinqs fob Collection of Taxes — Statutoet 

Peovisions. 

Ky. St. § 4104 (Russell's St. § 6105), which provides that taxes due from 
any railroad or bridge company may be recovered by action in the name 
of tlie commonwealth, brougtit by the proper officer of the state or local 
. taxing district to which the tax is due, provides a spécial remedy which 
must be foUowed, and a suit for the collection of a tax due from a rail- 
road cannot be maintained by a private Indlvidual. 

[Ed. Note.— For other cases, see Taxation, Cent. 01g. § 1203; Dec. Dig. 
§ 690.*] 

In Equity. Suit by A. J. Preston against the Chicago, St. Louis & 
New Orléans Railroad Company. On demurrer to bill. Demurrer 
sustained. 

Helm Bruce and Helm & Helm, for complainant. 
J. D. Atchison, Blevvett Lee, and Trabue, Etoolan & Cox, for de- 
fendant. 

EVANS, District Judge. Many years ago, under the provisions 
of an act to incorporate the Madisonville & Shawneetown Straight 
Line Railroad Company, the Caseyville and Lindle Mills districts of 
Union county, Ky., each subscribed for and took stock in that com- 
pany, and in payment therefor each district issued its bonds, due 30 
years afterwards, with interest thereon payable semiannually. Cou- 
pons for the installments of interest were attached to the bonds. 
Soon after the issue of the bonds by thèse districts, the complainant 
and his wife (now dead), for valuable considération, purchased a 
large proportion of the bonds. From time to time, on the interest 
coupons, and later, on the bonds themselves, the complainant and 
his wife jointly obtained judgments in this court for the amounts 
due thereon. Executions were issued, which were returned nulla 
bona, and the complainant in ail other respects seems to hâve found 
utterly ineffectual ail the remédies provided by the statute, although 
the appropriate taxation had been fully levied and assessed upon the 
property in the districts. The districts bave so far succeeded, by ihe 
devices stated in the bill (and which are similar to those usually re- 
sorted to by counties and districts which hâve determined not to pay 
their debts), in repudiating the obligations incurred by them in such ap- 
parent good faith as to induce purchasers to invest in their securi- 
ties, and the complainant, a citizen of the state of lowa, bas brought 
this suit in. equity against an individual taxpayer, wherein he claims 
that there was levied and assessed taxes to the amount of $33,887.65 

•For othèr cases see same topic & § numbeii In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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on the property of the défendant situated in the Caseyville district 
and taxes to the amount of $4,356.35 on the property of the défendant 
located in the Lindle Mills district, ail for the spécifie purpose of 
compelling the défendant to pay its part of the amount due to com- 
plainant on his judgments against said districts. It is claime.d tliat by 
virtue of thèse facts liens were created in complainant's favor upon 
the defendant's property described in the bill, and which liens the 
complainant seeks to foreclose and enforce by this suit. 

The défendant, by its deniurrer to the bill, questions, first, the juris- 
diction of the court (thereby no doubt meaning its jurisdiction as a 
court of equity, for as a court of the United States it manifestly has 
jurisdiction, the citizenship of the parties being diverse) ; and, second, 
the sufficiency of the bill as not showing any equity or right in com- 
pIainant,to the relief sought. The questions thus presented are inter- 
esting and important, and hâve been very ably argued. As stated at 
the hearing, the court's sympathy is always with the innocent holder 
for value of a just debt, which he is endeavoring to coUect from the 
party who owes it, and whose faith, pledged for its payment, had been 
accepted by the creditor when he invested his money. That sympathy, 
however, does not furnish a factor in the settlement of the légal 
questions now involved. 

Sections 21 to 32, inclusive, of the charter of the railroad company, 
and under which the bonds were issued, conferred power and autnor- 
ity upon the Caseyville and Lindle Mills districts to make the sub- 
scriptions and issue the bonds, and they also elaborately provided the 
manner of assessing and levying taxes upon the property in the dis- 
tricts, as well as the manner of collecting them when levied and as- 
sessed; but there is an absence of any provision specifically author- 
izing a suit in equity by the holders of the bonds against individual 
taxpayers or otherwise for the collection of the taxes. The sections 
are too long to be inserted in this opinion, and it will suffice to say 
that their gênerai efifect is as we hâve stated. 

Many cases were cited by counsel, and among others the court has 
examined the following, which were decided by the Court of Appeals 
of Kentucky, but some of which seem to furnish little light, namely: 
Board of Trustées, etc., v. L., H. & St. L. Ry. Co., 110 Ky. 932, 63 
S. W. 1135 ; Campbell County, etc., v. Newport, etc., Co., 112 Ky. 
659, 66 S. W. 526 ; Jones v. Gibson, 82 Ky. 561 ; Johnston v. City 
of Louisville, 11 Bush, 527; Pennington v. Woolf olk, 79 Ky. 16; 
McLean Co., Precinct No. 1, v. Deposit Bank, 81 Ky. 254; Grand 
Rapids Furniture Co. v. Trustées, etc., 102 Ky. 556, 44 S. W. 98; 
City of Lexington v. Wilson, 118 Ky. 230, 80 S. W. 811; Louis- 
ville Bridge Co. v. City of Louisville, 65 S. W. 814, 23 Ky. Law Rep. 
1655; Muhlenburg County v. Morehead, 46 S. W. 484, 20 Ky. Law 
Rep. 376 ; Louisville Trust Co. v. County of Muhlenberg, 23 S. W. 
674, 15 Ky. Law Rep. 397. 

We hâve also examined the cases of Campbellsville Lumber Co. v. 
Hubbert, 112 Fed. 718, 50 C. C. A. 435, and Fleming, County Judge, 
v. Trowsdale, 85 Fed. 189, 29 C. C. A. 106, decided by the Circuit 
Court of Appeals of this circuit, as well as the opinions of the Su- 
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preme Court in the following cases, to wit: Rees v. Watertown, 19 
Wall. 107, 22 L. Ed. 72; Heitje v. Levée Commissioners, 19 Wall. 655, 
22 L. Ed. 223 ; Thompson v. Allen County, 115 U. S. 550, G Sup. Ct. 
140, 29 L. Ed. 472; Meriwether v. Garrett, 102 U. S. 515, 26 L. Ed. 
197; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 
1005 ; Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82 ; 
Davis V. Alvord, 94 U. S. 545, 24 L. Ed. 283 ; Scott v. Neely, 140 U. 
S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358. 

From a most attentive considération of the principles upon which 
three of the cases, supra, appear to hâve been decided (namely, Rees 
V. Watertown, Heine v. Levée Commissioners, and Thompson v. Allen 
County) we hâve concluded that they foreclose the questions involved 
in the demurrer to the bill, inasmuch as they seem definitely to hold 
that, unless a remedy by a suit in equity for the collection of taxes is 
expressly authorized by législation, it cannot be maintained. And not 
only do thèse cases decided by the Suprême Court (which must control 
us) so rule,'but we think the same doctrine is announced by the Ken- 
tucky Court of Appeals in Grand Rapids Furniture Co. v. Trustées, 
etc., 102 Ky. 556, 44 S- W. 98, McLean County, Precinct No. 1, v. 
Deposit Bank, 81 Ky. 254, and Louisville Trust Co. v. County of 
Muhlenberg, 23 S. W. 674, 15 Ky. Law Rep. 397. Nor, while it bears 
wide, do we think that by the opinion of the Court of Appeals in the 
City of Lexington v. Wilson, 118 Ky. 221, 80 S. W. 811, it was in- 
tended to question the doctrine as to the powers of the chancellor set- 
tled in other cases. The Wilson Case was an action at law by tlie city 
to recover the amount of a license tax, which, of course, was not, like 
a direct or ad valorem tax, levied upon property. Where a license tax 
on an occupation or business is imposed, and no spécifie way of collect- 
ing it is provided, the court held that it might be recovered by an ac- 
tion at law, as it was not to be presumed that the Législature imposed 
such a tax without intending that it should, in some way, be collected. 
Under such circumstances the court held in effect that an action of 
debt would lie. 

The equity jurisdiction of the courts of the United States is fixed 
by the Constitution and laws of the United States, and while those 
laws, as construed by the courts, will open up to the récognition and 
enforcement of certain rights, équitable in character, when given by 
the State laws, that jurisdiction is otherwise limited by the laws of the 
United States and the recognized principles of équitable jurisprudence 
as established in England before the adoption of the Constitution. 
The courts of the United States follow the interprétation by the high- 
est courts of the respective states of the language of state statutes; 
but the provisions of the charter of the Madisonville & Shawneetown 
Straight Line Railroad Company hâve never been construed by the 
Court of Appeals of Kentucky, though, even if that court had con- 
strued its provisions, we do not undertake to say whether or not this 
court would be bound by its interprétation, so far as it might be held 
that équitable remédies were provided by that statute. Upon this sub- 
ject we express no opinion one way or the other, though it might be 
supposed that if the case called for it we should be governed by the 
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rule stated in Holland v. Challen, 110 U. S. 24, 3 Sup'. Ct. 427, 28 L. 
Ed. 70, Cowley V. Northern Pacific R. .R., 159 U. S- 582, 16 Sup. Ct. 
137, 40 h. Ed. 263, and United States v. Wilson, Il8 U. S. 89, 90, 6 
Sup. Ct. 991, 30 L. Ed. 110. What we do now say is that the pro- 
visions of the charter of the railroad company in respect to this matter 
hâve never in fact been interpreted by the Court of Appeals of Ken- 
tucky, and certainly it has never been held that the charter authorizes 
a proceeding in equity against a taxpayer. 

It is not contended that any express statutory authority exists for 
the institution of an action like this. The contention which has been 
strongly and ably presented is that the right to corne into eqiiity arises 
out of the justice and necessîty of the case, since otherwise the com- 
plainant is without adéquate remedy, and that equity will never permit 
a wrong to exîst without providing a remedy for its correction. The 
courts dealt with this very question in the cases of Rees v. Watertown, 
19 Wall., at pages 121 and 122, 22 L. Ed. 72, Heine v. Levée Commis- 
sioners, 19 Wall, at page 658, 22 L. Ed. 323, and in Grand Rapids 
Furniture Co. v. Trustées, etc., 102 Ky. 558, 44 S. W. 98. In each of 
those cases the contention was overruled. In each of them it was 
held thàt equity cannot supply a remedy which the Législature has 
not given for the collection of taxes assessed upon property, and that 
the Législature alone can do so. 

2. The défendant railroad company in support of its demurrer also 
relies upon section 4104 of the Kentucky Statutes (Russell's St. § 
6105), which is as follows : 

"Taxes, penaltlës and Interests due the commonwealth (rorri any railrortd or 
bridge company may be recovered by the Auditor of Publie Accounts, by action 
lu the name of the commonwealth, In the Franklin circuit court ; and ruose 
due any ,county, clty, ineorporated town or taxing district may be recovered 
by the offieer authorized to recelve the same, by action in the name of the 
commonwealth In any court of compétent jurlsdletion." 

We think this ground of demurrer is also well taken. We think 
the section provides a spécial, if not exclusive, remedy, which the 
Législature, in declaring the public policy of the state, concluded was 
the proper one in the case of a public utility like a railroad. In that 
view what was said by the Suprême Court in its opinion in United 
States Fidelity & Guaranty Co. v, United States for the Benefit of 
Kenyon, 204 U. S. 349, 27 Sup. Ct. 381, 51 L. Ed. 516, is applicable by 
reason of its strong analogy to this case. We think, under section 
4104, any suit must be in the name of the commonwealth of Kentucky, 
where either ^a state or a local tax has been assessed against a railroad. 
If, a. state tax, the suit must be moved by a state offieer. If a local 
tax, the name of the commonwealth may be used by the proper local 
offieer ; but in any event the suit must be in the name of the common- 
wealth. ■ 

As there is no législation authorizing relief by the means sought by 
the bill, the demurrer must be sustained, and the bill must be dis- 
missed, unless the complainant desires to amend. 
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MORRIS v; LOUISVILLE & N. R. 00. et al. 
(Circuit Court, N. Dj Georgia. January 12, 1910.) 

1. Removal of Causes (§ 49*)— Sepaeablb Contbovebsy— Joint Cattse or Ac- 

tion. 

Where tlie right to remove a cause from a state court dépends upon 
whether the déclaration states a joint cause of action against the de- 
fendants, that question should be determined by the law of the state. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. |§ 95- 
97; Dec. Dlg. §49.*] 

2. Removal of Causes (§ 49*)— Sepabable Oontboveesy— Joint Cause of Ac- 

tion: 

Under the rule of décision in Georgia that, while an agent Is net liable 
to third persons for mère nonfeasance, he is so liable for misfeasance, 
and that misfeasance may Involve to some estent the idea of not doing 
that which he has undertaken to do for his principal, whether or not a 
déclaration in an action by an employé against railroad companies to 
recover for an Injury resulting from the détective condition of a car, 
whieh also .loins as défendants the car inspectors of the companies on an 
allégation that It was their duty to Inspect ail cars, but that they failed 
to inspect such car, states a joint cause of action against the companies 
and such Inspectors, whieh would prevent a removal of the cause by the 
companies, is a question of such doubt that the fédéral court should not 
take jurlsdlctlon on removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 97; 
Dec. Dig. § 49.* 

Removal of causés, separable controversy, see notes to Robbins v. EUen- 
bogen, 18 C. O. A. 86 ; Mecke v. Valleytown Minerai Co., 35 C. C; A. 155.] 

At Law. Action by W. A. Morris against the Louisville & Nash- 
ville Railrqad Company, the Atlantic Coast Line Railroad Company, 
C. M. Dorster, P. M. McGuire, and others. On motion to remand to 
state court. Motion sustained. 

Westmoreland Bros., for plaintiff. 
McDaniel, Alston & Black, for défendants, 

NEWMAN, District Judge. This suit was brought in the superîor 
court of De Kalb county, Ga., and removed from that court to the 
Circuit Court of the United States by the two railroad corporations. 
The pétition for removal allèges: 

"Your petltloners show that sald cause contalns and that there exists a con- 
troversy whoUy between citlzens of différent states. Tour petitloner the 
Louisville & NashviUe Railroad Company was at the time of the commence- 
ment of the suit and stiU is a corporation created and existing under the laws 
of the state of Kentucky, and was and is a résident, citizen, and Inhabitant of 
sald state of Kentucky. Your petitloner the Atlantic Coast Line Railroad 
Company was at the tlme of the commencement of the suit and stlll is a cor- 
poration created and existing under the laws of the state of Virginia, and 
was and Is a résident, citizen, and inhabitant of said state of Virginia. Your 
petltloners further show that the plaintiff was at the tlme of the commence-^ 
ment of the suit and now is a citizen of the state of Georgia and of the North- 
ern district thereof. 

"Your petltloners show that there exists In said cause a separable contro- 
versy which is whoUy between citlzens of différent states; that the sald con- 
troversy Is between the plaintiff and your petltloners, aud that the same is sep- 

•For other cases see same topic & § ihjmbbb in Dec. & Àm. Dlgs. 1907 to date, & Rep'r Indexe» 
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arable and distinct from any rlght, clalm, or controversy asserted agalnst the 
other défendants, to wlt, C. M. Dorster and P. M. McGuire. 

"Tour petitloners show that said suit shows upon its face that no cause of 
action exlsts agalnst the résident défendants, Dorster and McGulre, for the 
reason that the acts of omission and neglect chargea agalnst them were not 
their acts as agents of your petitloners, the princlpals, but were the acts of 
your petitloners themselves, and were the acts of princlpals. 

"ïour petitloners show that the obligation to keep in repalr machinery and 
instrumentalltles whleh Include the car whleh is alleged by the plaintifif to 
hâve contalned a defect whleh caused hls injury was a duty incumbent upon 
them as plalntifC's joint master, and that such duty could not be delegated by 
them to agents, but that the same contlnued to be their own duty. 

"Your petitloners therefore show that the acts and omissions of Dorster 
and SIcGuire were in law their acts and omissions, and that the said Dorster 
and McGuire are charged wlth no act in the pleading which will enable plain- 
tiff to maintaln a joint action agalnst them and petitloners. 

"Tour petitloners show, therefore, that for the reasons above set forth the 
said C. M. Dorster and P. M. McGulre were fraudulently jolued in said suit, 
and for the purpose of preventlng the removal thereof by your petitloners to 
the Circuit Court of the United States for the proper district. 

"Your petitloners insist that the pleading shows upon its face that the act 
complained of and ascribed to said Dorster and McGuire was their act, and 
that in performing such act the said Dorster and McGuire were each, respect- 
Ively, your i)etitioners' alter ego. 

"Your petitloners aver that said pétition upon its face states no cause of ac- 
tion agalnst said Dorster and McGuire." 

In the pétition for removal it is alleged that the plaintifif was at the 
time of the commencement of the suit and still is a citizen of the 
Northern district of Georgia, and the plaintiff's déclaration shows 
that the défendants Dorster and McGuire are both résidents of Fui- 
ton county, Ga., and consequently of this district. 

It is perfectly clear in this case, I think, that there is no separable 
controversy between the railroad companies and the individual défend- 
ants, Dorster and McGuire, except so far as it may be involved in what 
is to be hereinafter stated. The real question is — and that is the ques- 
tion discussed at the hearing on this motion to remand — whether the 
plaintiff has any cause of action at ail against Dorster and McGuirel 

The case made by the déclaration is : That the plaintiff was in the 
employ of the railroad companies as switchman and coupler, being a 
member of a switching crew, and part of his duties were to apply and 
release brakes on f reight cars in making up and distributing trains in 
the railroad companies' yards. That on the afternoon of the 5th of De- 
cember, 1908, it became necessary for the plaintiff to go upon the top of 
a eut of cars, which were being distributed by the crew, to apply the 
brakes, and after applying the brakes it became necessary for him to 
descend hurriedly from the top of the car to catch another eut of cars 
which had been kicked, in order to apply the brakes to stop them, and 
as he was descending from one of the cars of the first eut it was neces- 
sary for him to support himself in the descent by taking hold of the 
grab iron or handhold on top of the car, and as he did so, and was in 
the act of descending down the ladder on the side, the handhold pulled 
eut, throwing him to the ground, a distance of 13 or 15 feet, by which 
he received severe injuries, etc. That the car the plaintiff was de- 
scending from at the time he was injured — 
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'Vas a car of the Southern Rallway Company, the number of whlch was 
16638, and had been brought Into the Georgla Rallroad yards [the défendants' 
yards] some time during the day of December 5, 1908, and that the grab Iron 
pulled out by reason of the fact that the woodwork In which the bolts were 
fastened was so decayed from âge and want of repalr as not to hold, and that 
thls condition of the car should hâve been discovered by the défendants by a 
proper inspection, and the défendants either linew or onght to hâve known of 
the defective and dangerous condition of the fastenings of the grab iron. That 
the défendants C. M. Dorster and P. M. McGuire were at the time of plaln- 
tiff's injuries In the employ of the défendant rallroad companies in the capac- 
ity of car Inspectors by day, that they went on duty at 6 o'clock in the œorning 
and went off duty at 6 o'clock lu the aftemoon, and as such it was their duty 
to hâve Inspected thls Southern Railway car as soon as it reaehed the yards 
of the Georgla Rallroad [the défendants' yards], and thls duty they falled and 
neglected to perform, as by proper inspection they would hâve discovered the 
defective condition of the top of the car and this grab iron, and the danger 
Incident thereto In Its use by the rallroad servants. That the plaintiff was 
wlthout fault In the premises." 

The contention on the part of the railroad companies is that the ob- 
ligation of the master to furnish his servants a safe place to work and 
safe machinery and tools with which to work is a nondelegable duty, 
and that therefore the act of Dorster and McGuire was the act of the 
master, and not such as they would be liable for personally to others. 
I do not think the fact that a duty imposed on the master is a non- 
delegable one would prevent the servant, whose négligence combined 
with that of the master in bringing about and causing an injury to an 
employé, from being joined in action jointly with the master. 

The main contention, however, and the one which raises the diffi- 
culty in the case, is that according to the allégations of the déclaration 
it is charged against Dorster and McGuire that they wholly failed to 
inspect the foreign car in the possession of the railroad corporations 
for which they were working, and that this was a mère nonfeasance for 
which the servants would not be personally liable to third persons. 
Undoubtedly the authorities support the contention that for a mère 
nonfeasance in the performance of a duty of the master the servant 
would not be liable to a third person, and if it were clear that this was 
only a nonfeasance, and that the failure of Dorster and McGuire 
might not be held, especially under the Georgia décisions, to be a mis- 
feasance, I think the court should retain this case and refuse to re- 
mand it. This question should be determined, I think, by the décisions 
of the courts of this state, because the right to join thèse individual 
défendants with the railroad corporations, in the action originally 
brought in the state court would dépend upon the state law and state 
construction. 

The case of Southern Railway Company v. Grizzle, 124 Ga. 735, 
53 S. E. 244, 110 Am. St. Rep. 191, is a well-considered case by the 
Suprême Court of Georgia, and in the opinion of Justice Cobb the 
whole matter is thoroughly discussed. I think that, as urged by coun- 
sel for the railroad companies, that case, in some of its features, is 
easily distinguishable from this case. It was the joinder of an engi- 
neer engaged in the running of a train of the Southern Railway Com- 
pany, which killed the plaintifï's husband at a public road crossing. 
In that case the engineer not only failed to blow the whistle, but con- 
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Mitùçid'to nwi tlie train at â"high rate of spped pyef- thè crossing, so 
that it might eàsily hâve been said that theré was positive négligence 
on his part., But an extract from the opinion in that case will, I think, 
show more satisfactorily what is necessary to say about the rule in 
Georgia: 

"An ag^nt is not ordlnarlly llable to third persons for mère nonfeasanee. 
Klmbrough v, IJoswell, 119 6a. 201 [45 S, E. &77]. An agent is, however, liable 
to thlrd persons for mlsfeasance. Nonfeasanee Is the total omission or failnre 
of the agent to enter upon the performance of some distinct duty or under- 
standing which he has agreed with hls principal to dp. Mlsfeasance means 
the improper dolijg ,of an aet which the agent might lawfully do; or, in other 
words, Itls the performlng of his duty to his principal In such a manner as 
to infringe upop the rights and privilèges of third persons. Where an agent 
falls to use reasonable care or diligence in the performance of his duty, he 
will be personally responslble to a thlrd person who is injured by such mls- 
feasance. The agent's liablllty in such case Is not based upon the ground of 
his agency, but upon the ground that he is a wrongdoer, and as such he is 
responslble for any Injury he may cause. When once he enters upon the per- 
formance of hls contract with his principal, and in doing so omlts, or fails to 
take reasonable carè in the commission of, some act which he should do in Its 
performance, Whereby some thlrd person is Injured, he is responslble there- 
for to the same extent as If he committed the wrong in his own behalf. See 
2 Clark & Skyles on Agency, 1297 et seq. Mlsfeasance may involve, also, to 
some estent the Idea of not dolng ; as where an agent engaged in the per- 
formance of hls undertaklng does not do something which it is his duty to 
do under the clrcumstances, or does not take that précaution or does not ex- 
ercise that care which a due regard to the rights of others requires. AU this 
is not dolng; but it la not the not dolng of that which is imposed upon the 
agent merely by virtue of hls relation, but of that which is Imposed uixm him 
by law as a reasonable Individual in common with ail other members of 
soclety. It is the same not dolng which constitutes actionable négligence in 
any relation." 

It will be seen that the court says that misfeasance may involve to 
some extent the idea of not doing. In the présent case the employés 
failed to inspect, and as a conséquence of that, according to the alléga- 
tions of the déclaration, turned over to Morris a car with an imperfect 
and dangerous handhold. Whether, therefore, the reasoning of the 
Grizzle Case would make such "not doing" as is alleged against the in- 
dividual défendants in this case a misfeasance, for which they would be 
liable to a third person, I am not prepared to say. 

In the case of Southern Railway v. Rowe, 2 Ga. App. 557, 59 S. E. 
468, this same question arose. The Rowe Case was subséquent to the 
Grizzle Case, and in that the opinion in the Grizzle Case is commented 
upon by Judge Russell, who delivered the latter opinion. I thihk, in 
view of the language of the court in the last décision, that it is en- 
tirely probable that they would hold that the acts of the individuals in 
this càsë constituted a misfeasance, and that consequently they were 
liable for the injury, jointly with the railroad companies. 

To décide this question hère would be really to décide the plaintifï's 
case, aâ under his decla:ràtîon he sets up a joint cause of action, and, 
in my opinion; unless it wàsperfectly clear that therë was no cause of 
action âgairist the individual défendants, the case should not be held 
rémovâble upon that ground. 

:' Whîlè the law is wéll settled that for inere nonfeasanee a servant, 
while engaged in the maStôr's work, wbuld not be liable to a third per- 
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son, and for misfeasance he would be, the application of the principle 
is not always easy, and is often very difficult, as the authorities on tiie 
question show. They are stated by Justice Cobb in the Grizzle Case, 
and also by Judge Russell in the Rowe Case, and need not be further 
commented on hère. 

The question is, at least, too doubtful to justify the rétention of the 
case in this court. Jurisdiction hère should be clear. If there is any 
doubt about it, the case should be remanded. An order may be taken 
remanding this case to the state court f rom which it was removed. 



In re TERENS. 

(District 0)urt, E. D. Wisconsin. January 13, 1910.) 

Bankeuptcy (§ 183*) — Pabtnebship— Maeshaling or Assets— Bissoltjtion 
' While Insolvent. 

A dissolution and transfer by one of two partners to tlie otlier of ail of 
his Interest In an insolvent partnership, although wltiiout aetual fraudu- 
lent intent, is frauduleut in law as againat partnership creditors, and 
does not debar them from the right to be ilrst paid from the partnership 
property, and for that purpose to hâve a marshaling of assets between the 
partnership and indivldual estâtes in baulîruptcy, under Bankr. Aet July 
1, 1898, c. 541, § 5g, 30 Stat. 548 (U. S. Oomp. St. 1901, p. 3424). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 282 ; Dec. Dlg. 
§ 183.*] 

In the matter of • Nicholas T. Terens, bankrupt. On review of 
order of référée. Reversed. 
See, also, 173 Fed. 938. 

This is a proceedlug to review the order made by Beferee Denlson decllning 
to require the marshaling of assets as provided in section 5 of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]). The 
facts in the case may be brlefly summarized as foUows: 

Terens & Oswald had for 12 or 14 years been carrying on the business of 
selling hardware and farm machinery at Mishicot, Wis. Terens was the out- 
side man, whlle Oswald looked after the books, such as they were, and at- 
tended to the finaneial and office business of the concern. The books were 
crude ; no annual Inventories were made ; no balance sheets were taken. The 
flrm were borrowlng money from time to time, and the business drifted along 
In that slaek way, so that neither partner had any accurate idea of the 
flnancial status of the concern. In a gênerai way both partners supposed the 
flrm was solvent, but subséquent events hâve shown that the partnership was 
hopelessly insolvent, as was each of the partners, for a considérable time be- 
fore December 15, 1908. On the 15th of December, 1908, Oswald desired to 
retire from the flrm, and the parties on that day entered into the foUowlng 
agreement in wrlting: 

"Whereas, Nicholas Terens and William Oswald, both of Mishicot, Wiscon- 
sin, now are and hâve been for a long time prior hereto partners, under the 
flrm name and styled Terens & Oswald, and as such now are and hâve been 
engaged in the gênerai retail hardware business at Mishicot, Wisconsin ; and 

"Whereas, said Nicholas Terens and Ephraim Oswald as such copartners 
hâve resolved as copartners to separate and to dissolve said copartnership, 
and to that end the said partner, Ephraim Oswald, for a valuable considéra- 
tion does hereby sell, asslgn, and transfer ail hls right, tltle, and Interest in 
and to said partnership, and in and to ail their stock of gênerai hardware, 
farm Implements, and machinery of every kind and nature, and in and to ail 

•For other cases see same topic & i numbbe in Dec. & Am. Digs. 1907 to date, & E ep'r Indexes 
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and every account, chose In action, note, and seeurlty of every description, andï 
the good will and name of tlie business over unto bils copartner, Nlchola» 
Terens, who Is to continue tlie business hereafter. 

"In considération of the premises, and the transfers to him of the aforesaid 
right, title, and Interest by his sald copartner, Ephraim Oswald, in and to 
the profterty herein conveyed, the sald Nicholas Terens accepts the property 
hereln conveyed, and assumes and obligates himself to pay ail of the now exist- 
ing firm debts, claims, and liabllitles of every kind, and hereby exonérâtes 
his copartner, Ephraim Oswald, from any Uability thereunder. 

"In further considération of the premises, and the transfer of the property 
herein named, and the obligation assumed by the said Nicholas Terens, it Is 
hereby mutually agreed, contracted, and stipulated by and between the parties 
to this contract that the firm and partnership of Terens & Osysfald Is forever 
dlssolved and separated. 

"Dated this 15th day of December, 1908. 

"[Signed] Nie. H. Terens. 
"[Signed] Bîphraim D. Oswald. 
"Signed and delivered In présence of 
"I. Craite. 
"J. G. Sawall." 

The parties, however, had a further agreement and understanding that a 
complète Inventory of assets and liabillties should be at once prepared, wlth 
a View of determining the exact finanieial status of the firm, and whether Os- 
wald, the retiring partner, had any Interest In the concem after provlding 
for its debts and liabillties; and it was understood that by this method they 
should arrive at the compensation, if any, which Terens should pay Oswald 
for a transfer of his Interest. As soon as the formai agreement was signed, 
the work of taking a complète inventory of assets and liabillties was under- 
•taken. After several days of such Investigation, It became apparent to Os- 
wald that there would be nothlng coming to him, because the debts were far 
In excess of the assets. Terens, however, who had eertain property of his 
own, contlnued the work of the Inventory, In the hope that he might be able 
to make a fresh loan and swing the business. By the lOth of January the In- 
ventory had progressed so that Terens' attorney advised him that the firm 
was hopelessly Insolvent and would hav« to be wound up, and therefore, on 
the 12th day of January, 1900, Terens, after a conférence wlth Oswald, flled 
a voluntary pétition in bankruptcy and was adjudicated on the same day. The 
assets of the flrm aggregated about $7,000; the bankrupts' individual estate, 
over and above any Incumbrances, |6,950. The partnership indebtedness 
amounted to $13,000; the Individual Indebtedness of Terens, $2,000. Oswald 
had nothlng In the way of assets and was owing a considérable sum. 

After the written agreement of December 15th, the flrm property remained 
In statu quo until bankruptcy supervened. Durlng the meeting of creditors 
and other proeeedlnga in bankruptcy, Oswald was présent from time to time, 
and bas made no objections to the custody of the trustée, and thus practically 
consented to the administration. 

Among the other liabllitles of the flrm, the Bank of Two Rivers held four 
promissory notes, each for $2,000, signed by the partnership, and eaeh guar- 
anteed by the partners indlvldually, and one promissory note for $1,000, exe- 
cuted by Terens alone. The bank, having proved Its claim as a partnership- 
debt, flled a pétition that for the purpose of an équitable distribution the as- 
sets should be dlvided into two funds, one fund representing the proceeds of 
the individual property of the bankrupt, the other representing the proceeds 
of the partnership property, and that such a marshaling of assets should be 
had as is contemplated by section 5 of the bankruptcy act. 

The référée held, in substance, that there was no partnership fund, but that 
by virtue of the asslgnment of December lôth the assets In the hands of the 
trustée became the individual assets of the bankrupts and that ail creditors. 
should go against the fund pari passu. 

Nash & Nash, for petitioner. 

F. W. Dicke, for certain creditors. 

Isaac Craite, for bankrupt. 
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QUARLES, District Judge (after stating- the facts as above). The 
doctrine known as "marshaling assets" has long been f amiliar in equity 
jurisprudence. Lord Romilly, M. R., in Re Professional Life Insur- 
ance, 3 L. R. Eq. 668, defines the doctrine as follows: 

"It Is a settled prlnclple that when there are two classes of creditors and 
two futids, and one class of creditors can only go against one fund, while the 
other elass of creditors can go against both, the court will marslial the assets, 
restrieting the creditors who hâve a double security from touching the fund 
applicable to the payment of the flrst class of creditors until they are paid lu 
full." 

Congress has borrowed this doctrine from the court of equity and 
has incorporated it into the présent bankruptcy act, section 5f of which 
reads as follows : 

"The net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual estate 
of each partner to the payment of his individual debts. Should any surplus 
remain of the property of any partner after paylng his individual debts, such 
surplus shall be added to the partnership assets and be applied to the pay- 
ment of the partnership debts. Should any surplus of the partnership prop- 
erty remain after paying the partnership debts, such surplus shall be added 
to the assets of the individual partners In the proportion of their respective 
interests In the partnership." 

The contention of the petitioner is that we hâve hère a proper case 
for the application of the doctrine, there being two funds and two 
classes of creditors, within the meaning of the rule. On the other 
hand, it is contended, and the référée ruled, that by virtue of the disso- 
lution agreement of December 15th Terens became the sole owner, 
and that there is now no partnership fund to be administered. It is 
apparent, therefore, at the outset, that this dispute hinges largely upon 
the construction to be imposed upon this dissolution agreement, and 
to that subject we may first give our attention. 

It is important in the first instance to consider the situation of the 
parties at the time this contract was entered into. It is conceded on 
ail hands that the firm of Terens & Oswald was hopelessly insolvent on 
the 15th day of December, 1908, and that it had been insolvent for 
several years, although from the slack business methods pursued and 
crude books kept the real situation had never been presented so as to 
amount to démonstration. Terens swears that he never would hâve 
assumed the debts of the firm if he had not supposed that he was 
getting assets sufficient to liquidate the firm debts. Oswald was with- 
out assets and quite heavily involved on his own account. Terens, 
although he had some individual property, was heavily incumbered 
and insolvent. The firm had not been meeting its obligations prompt- 
ly, was hard pressed for ready money, and had been sued by firm cred- 
itors. It appears from the évidence that, while neither partner be- 
lieved that the firm was insolvent, it must hâve been understood by ail 
parties concerned that a crisis was approaching. Conférences were 
held with the bankers who held their paper, and with lawyers, and the 
dissolution was hit upon as a prudential step to meet the difficulties 
with which they were confronted. 

This written agreement of December 15th is to be read in connec- 
tion with a further oral agreement whereby an inventory of assets and 
175 F.— S2 
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liabilities was to beprepared, and the considération moving to Oswald 
for his transfer to Terens was to be measured by the surplus shown by 
such inventory of assets over and above the firm habilities. The making 
of this inventory was undertaken shortly after the agreement of De- 
cember 15th, and a few days of investigation convinced Oswald that 
there was no surplus of assets over liabilities, and that he really had 
nothing to transfer, and that ail the benefit that he could expect to de- 
rive from the contract was an "exonération" from his liability as part- 
ner — that is, that Terens would make the firm assets pay the firm debts, 
and thus allow him to step out and escape his liability in solide. Terens 
continued the préparation of the inventory for several days longer, un- 
til Mr. Craite, his attorney, convinced him that he had over-estimated 
the assets, and that there was nothing left but bankruptcy. Terens 
swears that it was the understanding that he was to pay the firm debts 
out of the firm assets transferred to him by his partnet"; but he adds on 
cross-examination that he had some individual property from which he 
hoped to raise a loan which would enable him to swing the business. 

Terens, after the advice of Craite, summoned Oswald to a confér- 
ence, and as a resuit on the lOth day of January Terens and his attor- 
ney began the préparation of schedules looking to a voluntary pétition 
in bankruptcy, and on the ISth day of January such pétition was filed, 
and Terens was adjudicated. Under thèse circumstances, what was 
the légal efifect of the dissolution agreement? What did Oswald sell? 
It was not spécifie articles of personal property. It was not a trans- 
fer of the corpus of the estate, but of only such interest in the surplus 
after the firm debts had been provided for. At the outset the distinc- 
tion must be Sharply drawn between such a transfer by one insolvent 
partner to another, and a sale by both partners of certain spécifie prop- 
erty to a third party. In the latter case the entire title passes by the 
transfer, and it has been repeatedly held that the légal right of either 
or both partners to sell the firm assets and transfer good title thereto is 
not impaired by the fact of insolvenCy. 

It is also well settled that while each partner has the right to require 
the partnership property to be applied to the payment of partnership 
debts in préférence to the debts of the individual partner, to the end 
that he be not required to pay the former out of his individual estate, 
still the right of the creditor of the partnership to payment out of the 
partnership property in préférence to the individual creditor is deriva- 
tive in nature, and is worked out by subrogation to the cxisting right 
of one of the partners to assert this équitable principle. Until the 
assets bave been brought under the custody of the law, each partner 
has plenary power at any time to rélease or waive this right. If no 
partner retains this right, then ne creditor of the partnership has it. 
Case v. Beauregard, 99 U. S. 135, 25 L. Ed. 370; Fitzpatrick v. Flan- 
nagan, 106 U. S. 648, 654, 1 Sup. Gt. 369, 27 L. Ed. 211; Huiskamp 
V. Moline Wagon Co.,_ 131 U. S. 310, 7 Sup. Ct. 899, 30 L. Ed. 971. 

It is strenuously insisted in argument that thèse authorities are dé- 
cisive of the instant case. But it will be observed that in each of the 
cases cited certain of the firm assets had been sold by consent of ail 
partners td third parties, so that a complète légal title to the spécifie 
items ôf personal property passed to the purchaser and amounted to a 
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complète waivèr of this équitable right, and constituted a release of 
such assets from firm liabilities. In the instant case there bas been 
no such disposition. The status of the firm assets was precisely the 
same on the 12th of January that it was on the 15th of December. 
The only change wrought by the dissolution agreement was in the atti- 
tude of Oswald, who by virtue thereof became a surety for the firm 
obligations. Brandt on Suretyship and Guaranty, § 36. I cannot see 
that this change in the légal attitude amoUnts to a waiver on the part 
of Oswald which would defeat the equity of the firm creditors. 

Sargent v. Blake, 160 Fed. 57, 87 C. C. A. 213, 17 L. R. A. (N. S.) 
1040, is cited as conclusively ruling this case. The learned judge who 
wrote the opinion announces two rules of law which at différent times 
control the distribution of firm assets : First. The partners own and 
may in good faith dispose of the partnership property. They may 
apply it to their individual debts in préférence to partnership debts, 
and may make such honest disposition of the same as they deem 
proper. Second. In the administration of partnership property in the 
courts, the creditors of the partnership hâve the right to the applica- 
tion of the partnership property to the payment of the partnership 
debts in préférence to individual debts of the respective partners. The 
first he calls a rule of opération ; the second, a rule of administration. 
Sargent v. Blake was held to fall within the first rule by reason of its 
peculiar facts. It seems to me that this case clearly falls within the 
second rule, unless Oswald has in some way waived the right, which 
he so strenuously insisted upon, of securing exonération by the appli- 
cation of firm assets to the liquidation of firm debts. 

The exact question hère involved was considered in a learned and 
elaborate opinion by Marshall, J., in Thayer v. Humphrey, 91 Wis. 
276, 289, 64 N. W. 1007, 30 L. R. A. 549, 51 Am. St. Rep. 887, where 
many authorities are reviewed. The conclusion reached by the court 
is that such a dissolution agreement, between partners who were in- 
solvent, regarding the assets of an insolvent firm, will not release the 
partnership assets. A great diversity of ruling will be found in the 
opinions of the state and lower fédéral courts ; and one is reminded of 
the terse statement by Westbury, L. C, in his opinion in Ex parte 
Mayou, 34 L. J. 25, in a case almost identical with the instant case: 

"I take it that the princlple of ail the décisions Is that which Is shortly 
stated by Lord Eldon In the case of Ex parte Williams, 11 Ves. 3, in which he 
very concisely states that every one of thèse transactions must dépend en- 
tlrely upon the bona fldes, and, without considering the question of fraudu- 
lent Intent, he held that there was no bona fldes in the transaction, that the 
assignment by one insolvent partner to the other was fraudulent lii nature ; 
that it dld not operate as a conversion of the bankrupt's property into the 
separate estate of Wood, the surviving partner ; that it must be still consid- 
ered as joint property, and distrlbuted as such among Joint creditors." 

In Black's Appeal, 44 Pa. 503, it is held that, when the condition ôf 
the firm at the time of the transf er is such as to warrant the partner in 
supposing thàt a necessity for marshaling assets is likely shortly tô 
arise, it is under such circumstànces a fraud in the partners to make a 
transf er or division bf the assets and thus attempt to deprive firm cred- 
itors of their préférence. In many cases, under varying circumstànces, 
transféra by orie insolvent pài'tner to another hâve been held mala fides 
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without proof of actual f raudulent intent. In re Gook, 3 Biss. 123, 
Fed. Cas. No. 3,150 ; In re Sauthoff, 8 Biss. 35, Fed. Cas. No. 12,380 ; 
Roop V. Herron, 15 Neb. 73, 17 N. W. 353 ; Bulger v. Rosa, 119 N. 
Y. 465, 24 N. E. 853 ; Nordinger v. Andersen, 123 N. Y. 544, 25 N. 
E. 992 ; Peyser v. Myers, 135 N. Y. 599, 32 N. E. 699 ; Darby v. 
Gilligan, 33 W. Va. 246, 10 S. E. 400, 6 L. R. A. 740; Conroy v. 
Woods, 13 Cal. 626, 73 Am. Dec. 605; Oison v. Morrison, 29 Mich. 
395 ; Phelps v. McNeely, 66 Mo. 554, 27 Am. Rep. 378 ; In re Worth 
(D. C.) 130 Fed. 927, 930; Tenney v. Johnson, 43 N. H. 144; CoUins 
V. Hood, 4 McLean, 186, Fed. Cas. No. 3,015 ; Sedam v. Williams, 4 
McLean, 57, Fed. Cas. No. 12,609 ; Marsh v. Bennett, 5 McLean, 117, 
Fed. Cas. No. 9,110 ; In re Byrne, Fed. Cas. No. 2,270. Many other 
cases to the same effect might be cited. 

The Circuit Court of Appeals of the. Seventh Circuit hâve just 
handed down an opinion in Re Filmar (No. 1,092 of the October Term) 
177 Fed, 170. After discussing the provisions of sections 5a, 5f, and 
5g, they hold : 

"Thèse provisions, we thlnk, Indlcate very clearly that Congress Intended 
that the bankniptcy courts should hâve full équitable powers In dealing wlth 
partnershlp matters. With the property In custody and ail parties présent, 
and no rlghts of Innocent purchasers or transférées having intervened, a court 
of gênerai equlty powers would concededly award priority to Dipincott (the 
partnersJilp créditer), because there had been no application of the property 
with the consent of the partners to the paynient of Individu al debts (Sargent 
T. Blake, 160 Fed. 57, 87 O. C. A. 213, 17 L. R. A. [N. S.] 1040), because Llpln- 
cott in hls own rlght as a partnershlp creditor would be entitled to equity's 
rule of distribution, and because Swlgert (the retiring partner) for his own 
protection would hâve the rlght to ask that Lipincott be flrat paid." 

It is insisted that the petitioning bank is disingenuous in posing as a 
partnershlp creditor, when its real purpose is to insist upon its right 
also to share in the individual assets of Terens by reason of his guar- 
anty on the notes. In view of the fact that the Circuit Court of Ap- 
peals of the Seventh Circuit hâve distinctly held that a creditor so sit- 
uated may hâve recourse to both funds (Re McCoy, 150 Fed. 106, 80 
C. C. A. 60), I am unable to appreciate the force of this criticism. 
In Re Head (D. C.) 114 Fed. 489, it is held that such a dissolution by 
insolvent partners within four months must be treated as mala fides, 
because it works a préférence in favor of individual creditors and 
against the joint creditors, and is violative of the spirit of the bank- 
ruptcy act. Re Worth (D. C.) 130 Fed. 927, 930. 

It remains to consider and construe section 5g, which is in pari ma- 
ter ise, which throws much light on the amplitude of the équitable juris- 
diction conferred upon the court. It allows proof of the partnership 
estate against the individual estate, and vice versa. It expressly sug- 
gests the doctrine of marshaling assets to prevent préférences and to 
secure the équitable distribution among the several estâtes. The préf- 
érences supposed to interfère with a just and équitable distribution 
may resuit from the action of partners calculated to convert partner- 
ship property into individual assets, thus giving undue advantage to 
individual creditors. Properly construed, this subdivision meets the 
very case we hâve in hand. Re Wilcox (D. C.) 94 Fed. 107 ; Re Jones 
(D. C.) 100 Fed. 781 ; Re Head (D. C.) 114 Fed. 489. Re Denning 
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(D. C.) 114 Fed. 219, 231, was similar in its facts to the instant case, 
and the court concludes : 

"Moreover, section 5g of the bankruptcy act was Intended to clear up the 
whole matter, and to i)erinlt the court to deal with conversions of this kind so 
as not only to prevent préférences in the technical meauing of that word, but 
also so as to secure the équitable distribution of the property of the several 
estâtes." 

In my judgment the dissolution agreement, under the peculiar cir- 
cumstances of this case, did not work a libération of the firm assets 
and convert the same into the individual assets of Terens, but that, 
when the property came to the custody of the court, Oswald still re- 
tained the right to insist upon the payment of the firm debts out of 
the firm assets, as he does by his consent to the administration by the 
court, and that by subrogation or dérivation the firm creditors are jus- 
tified in insisting upon such a marshaling of assets as is provided for in 
the bankruptcy act. 

For thèse reasons, the finding of the learned référée is reversed, and 
the cause is remanded for further proceedings in accordance with this 
opinion. 



In re NEW ENGLAND BREEDERS' CI.UB. 

(District Cîourt, D. New Hampshire. January 6, 1910.) 

No. 1,253. 

CîouRTS (§ 504*)— CoMiTy— Actions Aqainst Bankeupt—Stat— Discrétion dp 

OOUBT. 

Where a suit to establish a lien under a state statute against property 
of a corporation was pending before the Suprême Court of the state at 
the time of an adjudication in banltruptcy against the corporation, rea- 
sonable considérations of comity require, or at least authorlze, the banlc- 
ruptcy court to leave the question of the validlty of the asserted lien to 
the détermination of the state court, whleh Is the appropriate tribunal to 
construe its statutes, and to direct the trustée to go there and présent his 
case ; the manner of carrying Into effeet the Judgment of the state court, 
in case it upholds the lien, belng a matter which may be determlned after 
such judgment is rendered. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 504.* 
Conflict of jurlsdlction of fédéral courts with state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. a A. 356.] 

In the matter of the New England Breeders' Club,bankrupt. On 
motion to dissolve injunction, and motion by trustée to adjudicate 
lien. Injunction modified, and motion stayed. 

See, also, 165 Fed. 517 ; 169 Fed. 586, 95 C. C. A. 81 

Geo. H. Warren, for claimant. 

Henry F. Hollis, for trustée in bankruptcy. 

ALDRICH, District Judge. This case cornes up now upon two 
motions, as well as upon exceptions to the master's report. The Head 
& Dowst Company moves to dissolve the injunction, and the trustée 

*For other cases see ssuue toplc & i HtrMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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movesto hâve the validity ol the Head & Dowst lien adjudicated in, 
this court as an adverse claim. 

Aprilî;19, 19Q9, and after the décision upon the jurisdictional ques- 
tion in the Circuit Courtof Àppeals (169 Fed. 586, 95 C. C. A. 84), 
a master wàs àppointed to find mâterial facts relative to the validity 
of the àllegéd Head & Dôwst lîéh. Ûnder a liheral construction of 
the order, the master gave a full hearing, and made findings both as to 
the merîts of the alleged hen and the status of the lien suit pending in 
the State courts prior to the adjuSication in bankruptcy. 

I shall only consider at this time questions which relate to the find- 
ing in respect to prior pendency of the lien suit in the New Hampshire 
courts. , : 

The proceeding against the Breeders' Club to secure and enforce an 
alleged lien for labor and materials was instituted in the superior 
court ofthe state December 24, 1906, in M^hich judgment in rem was 
rendered for about $47,000, and insolvency proceedings under the state 
insolvency laws were instituted February 5, 1907, in the probate 
court, and an assignée was àppointed. 

Contrary to impressions tentatively expressed at the oral arguments, 
I hâve reached the conclusion that I ought to deny the application, at 
this stage of the proceeding, to adjudicate hère the Head & Dowst 
claim, and décline to continue the injunction in its présent form. 

Apparently certain mâterial questions, raised by exceptions and a 
reserved case from the superior to the Suprême Court of the state, as 
to the validity of the lien, hâve not been passed upon or even consid- 
ered by the Suprême Court of New Hampshire, and apparently the 
final resuit reached there was based upon the failure of the parties to 
présent their case in that tribunal, and apparently such failure resulted 
from a mistake or misunderstanditig of the parties in respect to doubt- 
ful jurisdictional questions and other doubtful questions relating to the 
powers and duties of the différent courts under the bankruptcy law. 
The merits of the alleged lien not having been determined upon con- 
sidération, but as upon default, which resulted from mistake or mis- 
understanding in respect to remédies and procédure relating to the 
same subject-matter pending in the two courts, nothing which is hère 
said is to be accepted as a déniai of the right of the fédéral court to 
deal with the alleged lien in case the parties shall fail in their efforts in 
the state courts to hâve their questions in respect to the amount and 
vahdity or, invalidity of the alleged lien settled in the state courts 
upon a considération of the merits. In view of the pending bank- 
ruptcy proceeding in the fédéral court in which a trustée bas been 
àppointed, quite Hkely the Head & Dowst Company should hâve ré- 
sorted to the fédéral coiirt for leave to cite the trustée into the piro- 
ceeding pending in the state court rather than to compulsory process 
upon him from that court to that end, relying upon the idea, as they 
doubtless did, that the prior pendency of the lien proceeding in the 
state court relieved the fédéral bankruptcy court from ail responsibility 
in respect to the question where the rights of the bankruptcy trustée 
should be adjudicated. 

At the time this action was taken in respect to the process of the 
state court, the Head & Dowst Company was stoutly contending that. 
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the New England Breeders' Club'being a corporation, and one not 
engaged to any extent in mercantile pursuits, its insolvent estate was 
not one within the purview of the fédéral bankruptcy law; and it is 
quite probable that the state court held that view. The counsel for 
the trustée stoutly contended for the contrary view. Upon applica- 
tion, and upon the theory that the Head & Dowst Company was seek- 
ing to establish a right in the state court which would operate as a 
fraudulent préférence not countenanced by the fédéral law, the trustée 
sought a restraining order upon the Head & Dowst Company, which 
was granted without préjudice as to any question of jurisdiction, and 
subject to an application at any time for dissolution. 

At a subséquent hearing, holding the view that the fédéral court 
was without jurisdiction, because the Breeders' Club was not prin- 
cipally or at ail engaged in trading or mercantile pursuits, and that 
it was not a corporation whose insolvent afifairs were within the bank- 
ruptcy law, I ordered the bankruptcy proceeding dismissed. This was 
done subject to exception; and, in order to hold the rights of the 
parties' in respect to the alleged lien in statu quo, the exécution of the 
order of dismissal was stayed pending review by the Circuit Court of 
Appeals. The order of dismissal was subsequently reversed by the 
Circuit Court of Appeals (In re New England Breeders' Club, 169 
Fed. 586, 95 C. C. A. 84), and we therefore now hâve an estate with 
which we must deal under the fédéral bankruptcy law; none of the 
parties interested seeking to bring themselves within the conditions or 
qualifications, in respect to jurisdiction, expressed in the opinion of 
the Circuit Court of Appeals. 

Until an authoritative décision upon the disputed jurisdictional 
points, the parties were necessarily at open sea in respect to their 
remédies. Acting upon the idea, as the trustée was, that the estate 
was one for fédéral bankruptcy adjudication, a contention which has 
been sustained by an authoritative court, he was probably right in not 
responding to the compulsory process invoked by the Head & Dowst 
Company to compel his attendance in the state court. But, whether he 
was right or wrong, the fact that he failed to appear, and for that 
reason that the state court declined to consider the exceptions and ob- 
jections to the lien therein pending, furnishes no sufficient reason why 
the meritorious status of the alleged lien under the state law should 
not be determined by some court before a judgment in rem shall op- 
erate upon and âbsorb the entire bankrupt estate now in the custody 
of the fédéral bankrupt law. It would seem reasonable that the ques- 
tion where the rights shall be ascertained and established should be 
determined now as it would hâve been if, when it first arose, ail par- 
ties and both courts had understood that the estate was one to be set- 
tled in the course of bankruptcy proceedings. 

The lien in controversy, if there is one, results from the New 
Hampshire statute, and whether it is a valid lien which attaches itself 
to the real estate in question is to be deterhiined by New Hampshire 
law. The question whether the lien does or does not attach in this 
particular case will quite likely involve considération of decided cases 
of statutory interprétation and application to particular and perhaps 
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analogfous situations by the courts of the state. The nature of the 
lien claim being such that, if there is a lien, it attaches by opération 
of law under a given statute, questions about it are peculiarly ques- 
tions to be governed by local law. The trustée does not now urge 
any claim of fraudulent préférence, and a lien like the one in question, 
if established, would not operate as such. Remington on Bankruptcy, 
§ 1155, and cases cited. Thè only point now urged agaijist the valid- 
ity of the lien is nonfulfillment and willful abandonment of a written 
contract. 

If it should be found that there is a décision by the highest court 
of the state which in fact and law would apply itself to a situation like 
this, or is so closely analogous as to apply by reasonable implication, 
it would hâve to be accepted as binding hère. In other words, the féd- 
éral court is bound to establish the rights of the parties according to 
the state law as interpreted by the state courts, and this, as said, is 
especially true in cases where the rights rest upon interprétations of 
local statutes. 

The suit in the state court, which was one, according to the theory 
of the Head & Dowst Company, to establish, through proper procé- 
dure, a lien which had already attached itself by opération of law, was 
pending at the time of the adjudication in bankruptcy, and the property 
of the Breeders' Club was in the possession of an assignée appointed 
under the insolvency law of New Hampshire. Under such circum- 
stances, and in the absence of a clear and imperative rule of fédéral 
bankruptcy law which requires it to be donc, it would seem to be a 
judicial work of supererogation for the fédéral court to seize and 
hold a lien question like the one hère, which must be decided according 
to local law as interpreted by the state courts, when the question is 
ripe for décision in a pending cause by a court of the state of compé- 
tent jurisdiction. 

An examination of the state and fédéral cases decided in the periods 
covered by the varions bankruptcy acts discloses a vast field of discus- 
sion, and quite a degree of confusion and conflict, as to the respective 
powers and duties of the two courts ; but, after ail, it would seem to 
be safe to assume that there is no hard and fast rule which requires 
that ail litigation pending in the state courts at the time of the adjudi- 
cation in bankruptcy in respect to. the property of the bankrupt estate 
shall be left for détermination in that forum; neither, as it would 
seem, is there a hard and fast rule which requires a fédéral court to 
draw unto itself ail litigation in respect to a bankrupt estate and as to 
property in the possession of the bankruptcy trustée. As the fédéral 
bankruptcy law is supposed to be the paramount insolvency law, and 
as the estate upon adjudication is under stood to become an estate in 
custodia legis, it is quite possible that in the last analysis it might be 
found (except as to situations within the doctrine of Eyster v. Gafï, 
91 U. S. 531, 23 L. Ed. 403, and other cases cited in notes to section 
1583, Remington on Bankruptcy) that the right or power to assume 
the responsibility of ail Htigation in respect to the assets of the bank- 
rupt estate résides in the fédéral bankruptcy court. Still, if such ex- 
trême power exists, reasonable considérations of comity between the 
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two governments and the two courts, and a reasonable considération 
of convenience to suitors, would doubtless, under reasonable judicial 
discrétion, often require that it should not be exercised, and in the 
great majority of cases would leave local property rights, involved in 
litigation pending in state courts of gênerai jurisdiction at the time 
of the adjudication in bankruptcy, to be ascertained and established in 
the State tribunal as the one most appropriate and best suited to the 
interests of ail parties concerned. 

Where there is concurrent jurisdiction, the court that first takes 
hold of the res in a controverted situation may *hold the ground. If 
the extrême view were conceded, that fédéral law is suprême in the 
sensé that, as it takes to itself the entire estate in bankruptcy, it may 
take with it ail litigation, it of course cannot be said, in the strict tech- 
nical sensé, that the jurisdictions of the two courts are concurrent, 
yet in ail substantial sensés they are concurrent, and either is a suit- 
able tribunal to deal with the subject-matter of a lien. It seems quite 
unnecessary in a situation like this to undertake to détermine what 
might or might not be done in an extrême case. Courts are tradition- 
ally inclined to be cautions in dealing with questions tending in the 
direction of a conflict of jurisdiction. With our complex System of 
close relationship and responsibility between state and fédéral courts, 
under which the two courts are oftentimes and necessarily charged 
with responsibility in respect to the same subject-matter, the historical 
and traditional reasons for caution and comity are emphasized in a 
very decided degree. 

It would seem that this question is one which may well be left 
with the local court which had jurisdiction of the subject-matter prior 
to the proceeding in bankruptcy. There would seem to be no doubt 
of the power of the bankruptcy court, on application or even without 
it, to direct the trustée to go there and présent his case. See, as hav- 
ing more or less bearing upon dififerent phases of the questions pre- 
sented, cases cited in notes to sections 1584, 1585, 1586, 1587, 1796, 
1797, 1798, Remington on Bankruptcy. If the lien is valid, the trustée 
in bankruptcy takes the property subject to it. Whatever court takes 
hold of it, whether or not it is valid, and, if valid, to what amount, is 
something which must be determined under New Hampshire law. 
The exact and only question is the status of the lien under New Hamp- 
shire law. The parties are entitled to hâve that question passed upon 
by some suitable court. To reach the New Hampshire law l'pon a 
local question in respect to a local statute is the ultimate resuit to be 
attained, and what court could be a more appropriate or suitable ex- 
ponent of the New Hampshire law upon such a question than the high- 
est court of the state ? 

There is no occasion at this stage of the proceedirig to consider 
under what process the judgment of the state court, if Head & Dowst 
shall succeed in securing one, shall operate upon the property in ques- 
tion — that is to say, whether a judgment in rem, if obtained, should 
be brought hère in aid of the bankruptcy proceeding, or whether it 
should be left to the lienholder to exécute the judgment under state 
process. 
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Let the order be: The înjunction is so far modified as to permit 
the Head & Dowst Company to go before the proper court of New 
Hampshire, and take necessary steps to hâve ail questions relating- 
to the amount and validity of the alleged lien upon the bankrupt es- 
tate of the New England Breeders' Club determined upon their merits 
under the New Hampshire law ; and the trustée in bankruptcy has 
leave, and is directed, to make ail reasonable effort in the direction of 
having such questions established by that court. The motion of the 
trustée that the lien claim be adjudicated by this court is stayed for the 
présent, and will awaif the resuit reached m the state court. 



SMITH V. DETROIT & T. S. L. R. CO. 

(arcult Court, N. D. Ohlo, W. D, December 9, 1909.)' 

No. 2,140. 

L Master and Seevant (§ 258*) — Injubies to Servant — Empi-oyer's Lia- 

BILITT ACT. 

Where the pétition for injuries to a servant allèges a cause of action 
nnder tlie fédéral employer's liabillty act (Aot Aprll 22, 1908, c. 149. .35 
Stat. 65 [U. S. Comp. St Supp. 1909, p. 1171]), it wlll be so construed, 
thotigh It doea net mention the act, or state that the action Is Intended to 
be brojaght thereunder. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 258. *1 

2. Courts (§ 270*)— Fédéral Courts— Jtjeisdiction— Résidence. 

Act CoDg. March 3, 1SS7, c. 373, §'1, 24 Stat. 552, as corrected by Act 
Aug. is; 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), pro- 
vides that no civil suit shall be bronght before elther the Circuit or Dis- 
trict Courts against any person, by any original process or proceeding in 
any other district than that VFhereof he Is an Inhabitant ; but, where the 
jurisdietlon la founded only on the fact that the action is between citizena 
of différent States, suits shall be brought only in the district of the rési- 
dence of elther plalntlff or défendant. Held that, where an acîicSh for in- 
juries to a servant was broiight under the fédéral employer's liabillty 
act (Act Aprll 22, 1908, c. 149, 35 Stat. 65 tU. S. Ciomp. St. Supp. 1909, p. 
1171]), fédéral jurisdietlon dld not dépend solely on diverse cltizënship, 
but waS also sustalnablë as depending on the construction of such act, 
and heucé the suit could not be malntalned over defendant's objection in 
a district other than that in whlch défendant was an Inhabltant. 
[Ed. Npte. — ^For other cases, see Courts, Dec. DIg. f 270.*] 

At Law.' Action by William Sinith against the Détroit & Toledo 
Shore Lirie Railroad Company. On motion to remand and on demur- 
rer. Motion, to dismiss gratited. 

Harvey Scribner and T. F. Connell, for plaintitf. 
Chas. A. Schmettau, for défendant. 

SATER, District Judge (sitting by désignation). This îs an action 
to recover damages for injuries alleged, to hâve been received through 
the defendant's négligence. , 

The amended pétition, and the afEdavitsi in, support of the motion 
objecting tp.the cpurt's jurisdiction.and asking for the dismissal of the 

*For other cases see same toplc & i ntjmbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Indènei 
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action show that the défendant is a corporation duly orgaiii/.ed and 
incorporated under the laws of the state of Michigan ; that at the tinie 
the plaintiff in the course of his employment was injured it was en- 
gaged in interstate commerce ; and that the plaintiff is a citizen of tlie 
Western division of this district. It is conceded by plaintiff's counsel 
that the action is brought under the fédéral employer's liability act of 
April 22, 1908 (35 Stat. 65, c. 149 [U. S. Comp. St. Supp. 1909, p. 
1171]). This is manifest, however, without such admission. It is 
true that the plaintiff's pleadings do not mention that act, but that is 
net material. Voelker v. Railway Ce. (C. C.) 116 Fed. 867 ; Thorn- 
ton on Employer's Liability & Safety Appliance Acts, § 107 ; Cound 
V. Atchison, Topeka & Santa Fé Ry. Co. (C. C) 173 Fed. 527. 

The défendant challenges the court's jurisdiction, and insists that 
the suit should be brought in the district of Michigan, of which it is 
an inhabitant, because the jurisdiction claimed does not rest solely on 
the f act that the suit is brought between citizens of différent states 
but is also based on the ground that it arises under a law of the 
United States. In the Cound Case, in referring to the act in question, 
and to the purpose of the Congress to confer rights and benefits not 
previously enjoyed by injured employés, it was said: 

"Indeed, the act is the law, and the only law, under which suits like the 
présent one may be brought. It is the law of the case by which the rights oï 
the employé and the liability of the carrier are measured. The very subject- 
matter of the controversy is fédéral. The suit involves the eoiistnictiou, ap- 
plication, and effect of an act of Congress (SwafCord v. Temploton, 185 U. S. 
487 [22 Sup. et. 783, 46 L. Ed. 1005] ; Wiley v. Slnkler, 179 TJ. S. 58 [21 Sup. 
et. 17, 45 L. Ed. 84]), and tested by ail the authorities, it is one arising under 
a law of the United States." 

Other authorities to the point that the case arises under and involves 
a law of the United States are Tennessee v. Davis, 100 U. S. 264, 25 
h. Ed. 648, Patton v. Brady, 184 U. S. 608, 22 Sup. Ct. 493, 46 h. 
Ed. 713, Wyman v. Wallace, 201 U. S. 230, 26 Sup. Ct. 495, 50 L- Ed. 
738, Défiance Water Co. v. Défiance, 191 U. S. 184, 24 Sup. Ct. 63, 
48 L. Ed. 140, Tift v. Southern Ry. Co. (C. C.) 123 Fed. 789, 793, and 
Northern Pac. Ry. Co. v. Pacific Coast Èumher Manufacturers' Ass'n, 
165 Fed. 1, 9, 91 C. C. A. 39. 

The only ground on which jurisdiction could hâve been retained in 
•Watson, Adm'x, v. St. Louis, etc., Ry. Co. (C. C.) 169 Fed. 942, is 
that that case, in which it was sought to recover damages under the 
employer's liability act, arose under a law of Congress, and that its 
correct décision depended upon a construction of that law, for in that 
case there was no averment of diverse citizenship. 

Act Mârch 3, 1887, c. 373, •§ 1, 24 Stat. 552, as corrected by Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), 
provides : 

"No civil suit shall be brought before elther of said' courts [Circuit or Dis- 
trict] against any ijerson by any original process or proceedings in any other 
district than that whereof he is an inhabitant, but vvhere the .iurisdiction is 
founded only on the fact that the action is between citizens of rtifferent states, 
suit shall be brought only in the district of the résidence of elther the plain- 
tiff or the défendant." 
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As jurisdiction îs not invoked solely on the ground of diverse 
citizenship, and as the défendant promptly challenged the plaintiff's 
fight to maintain his action in this court, it follows that the action 
must fail for want of jurisdiction over the person of the défendant. 

In Thornton on Employer's Liability & Safety Appliance Acts, § 
104, it is said : 

"It should be noted that where the United States court has jurisdiction of 
a case arising under a law of the United States, Irrespective of citizenship, the 
suit can be malntalned only In the district where the défendant Is an iuhab- 
itant." 

This was the holding in the Cound Case, supra. See, aiso, Atlantic 
Coast Line R. Co. v. Maçon Grocery Co., 166 Fed. 206, 93 C. C. A. 
114; In re Keasbey & Mattison Co., 160 U. S. 231, 16 Sup. Ct. 273, 
40 L. Ed. 402. The suit should hâve been brought in the district of 
Michigan, of which the défendant is an inhabitant. 

The motion to dismiss is sustained. An order may be taken accord- 
ingly. 



TILLAMOOK LUMBEKING CO. et al. v. LIVERPOOL & LONDON & 
GLOBE INa OO. 

(Circuit Court, D. Oregon. December 13, 1909.) 

No. 3,304. 

Ihsubance (§ 321*)— Potier— Construction— Watchman Clause— "Idle ob 
Inopeeative"— "Shut Down." 

A flre poUcy on a sawmill and electrlc light plant, requirlng that at ail 
times wfien the property remalned "idle or Inoperatlve" a constant day 
and nlght watchman should be kept on duty, and that, If the property was 
Idle or "shut down" for more than 30 day s at a time, permission should 
be obtalned and Indorsed on the policy. Held, that the words "idle or In- 
operatlve" should be construed as synonymous wlth "shut down," to mean 
a cessation of opération from the ordinary running of the plant, and not 
merely the usual shutting down for the nlght, or over Sunday, or on a 
hoUday ; and hence the policy was not broken by the. Insured's failure to 
keep a watchman on duty whlle the plant was temporarlly shut down over 
Sunday. 
[Ed. Note. — For other cases, see Insurance, Dec. DIg. § 321.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6501-6502.] 

Action by the Tillamook Lumbering Company and another against 
the Liverpool & London & Globe Insurance Company. Judgment for 
plaintiffs. 

H. T. Botts and Snow & McCamant, for plaintiiïs. 

Wm. D. Fenton, R. A. L,eiter, and Ben C. Dey, for défendant. 

WOLVERTON, District Judge. This is an action to recover for 
loss by fire under an insurance policy. A jury has been waived, and 
the cause submitted to the court for its findings. The facts are stipu- 
lated, and the issues reduced to but one question. This arises under 

*For other cases eee same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



TILLAMOOK L. CO. V, LIVEKPOOL & LONDON <b GLOBE INS CO. 509 

what is designated as the "watchman clause" contained in the policy, 
which reads as follows : 

"It is warranted by the assured that at ail times when the property hcreln 
described shall be idle or inoperative a constant day and nlght watchman shall 
be kept on duty ; ànd provlded that, if such property be Idle or shut down 
for more than 30 days at any one tlme, notice must be given this com-pany, 
and permission to remain Idle for such tlme must be Indorsed hereon, or this 
policy shall Immedlately eease and détermine." 

The property insured included a lumber mill and an electric light 
plant. The stipulation sets forth : 

"That the property covered by the policy of Insurance Included a lumber 
mill and an electric llght plant; that the lumber mlll was running during 
every business day from the date of the policy to the date of the fire, but 
was not lîept running on Sundays, and was not running at the tlme of the 
fire; that the electric llght plant was run every nlght from the date of the 
policy untll the date of the flre, but was not run during the day, and that the 
property had been run In this manner, and this was the customary way in 
whlch the same had been operated, for several years prier to the time of the 
flre; that the electric llght plant was not running at the tlme of the flre, 
which occurred about 9 o'elock In the morning of Sunday, the 13th of Octo- 
ber, 1907 ; that It was the intention of the Tillamook Lumbering Company at 
the time of the flre to continue to run both the lumber mill and electric light 
plant In the future In ail respects as they had been run In the past ; that at 
the tlme of the flre no watchman, nor any person acting in such capacity, was 
on duty about the premises of Tillamook Lumbering Company, nor had there 
been any such watchman or person on duty for several hours prier thereto, 
nor on any other Sunday during the life of the policy." 

If the property which was the subject of the insurance was idle or 
inoperative at the time the fire occurred, it must be conceded that the 
plaintiflfs cannot recover, because there was no watchman on duty at 
the time. The question is wholly one of construction. Policies of 
life and fire insurance are construed, as other contracts, by looking 
throughout their provisions and ascértaining, if possible, the true in- 
tendment and purpose of the contracting parties, except where am- 
biguity or incongruity arises. Then the construction more favorable 
to the insured is adopted, because of the usual custom of the insurance 
companies in propounding their own forms of policies and contracts ; 
the insured being obliged to take what the company ofïers, notwith- 
standing the writing, as a rule, is accompanied with much prolixity 
and détail of stipulation, covenant, and warrant. National Bank v. 
Insurance Co., 95 U. S. 673, 24 L. Ed. 563 ; McMaster v. New York 
Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 h. Ed. 64 ; Royal In- 
surance Co. V. Martin, 192 U. S. 149, 162, 24 Sup. Ct. 247, 48 L Ed. 
385 ; Penton v. Fidelity & Casualty Co., 36 Or. 283, 56 Pac. 1096, 48 
E. R. A. 770; Stringham V. Mutual Ins. Co., 44 Or. 447, 75 Pac. 822; 
Stinchcombe v. N. Y. Life Ins. Co., 46 Or. 316, 323, 80 Pac. 213. 

My attentron has been called to section 712, B. & C. Comp. Or., 
which it is claimed prescribes a différent rule. That rule was formu- 
lated, no doubt, to meet the exigencies of the situation where the par- 
ties contract and agrée together upon an equal footing in ail respects. 
As I hâve previously stated, however, the insurance company and the 
insured do not usually enter into their contract of insurance upon an 
altogether equal footing. The insurer produces its own contract, and 
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the insured is not consulted about its numerous and prolix terms and 
conditions, but is required to accept it or go without Insurance. Hence 
the rule of the statute is without application in suçha ;Case. The dther 
statutory rules cited by counsel merely state the ordinary canons of 
construction. 

Reâdin'g thé words "idle or inoperative" with référence^ to the con- 
text in which they are written, my strong impression is that they 
mean the closing down of the mill and plant, a cessation from the 
ordinary running thercof ; not the usual shutting doWn for the night, 
or over Sunday, or a holiday, but an absolute termination of opéra- 
tions; so that the mill and plant are entirely idle both day and night, 
weekday and holiday, and remain so. It is then that "a constant day 
and night watchman shall be kept on duty." This rendition is mani- 
fest from the succeeding clause in the context, which reads : 

"Provided ttat, if such property be Idle or shut down for more than 30 
days at any one tlme, notice must be given thls company, and permission to 
remain Idle for such tlme must be Indorsed hereon." 

The word "idle" is obviously used in the same sensé in the former 
clause as in the latter, and the words "shut down" are synonymous 
with "inoperative." The former clause has in purview a time when 
the property may not be operated. It might be for a few days, or it 
might be more. In such an event there must be kept a day and night 
watchman. But if the cessation of opération continues for more than 
30 days, as stipulated by the latter clause, the two clauses being cor- 
related by the words "and provided," the policy is rendered void unless 
notice be given and permission obtained therefor. In further illustra- 
tion, a person is not said 'to be idle when working 8 or 10 liours per 
day and employing the remaining 16 or 14 hourj for rest and récréa- 
tion, Nor is an aggregation of persons idle while pursuing the same 
sort of industry. A mill or plant ,is usually operated by an aggrega- 
tion of persons, and if the manufactory, whatever it may be, is closed 
regularly at night or upon Sundays and holidays to permit of the 
usual récréation for the men, can it be said, with any greater show of 
reason, that the manufactory is idle or inoperative? 

Many concerns, it is true, run day and night, attended by the work- 
men in shifts. But it is also true that very many of them shut down 
during the night, where the work is not of such a nature as to require 
night opération, and the workmen are allowed their Sundays and holi- 
days. So that it may be presumed, when a mill is found to be shut 
down at night or upon Sunday or a holiday, that such is the custom of 
the management; yet the mill is not idle or inoperative in the sensé 
that it has suspended opérations, the men being laid off, and the con- 
cern an inanimate thing for the time being. There can be no ques- 
tion that the words "idle or shut down," used in the Jatter clause, 
mean an absolute and continuons cessation of opération, whch must be 
unbroken to render the policy a nullity. The property may remain idle 
or inoperative, or shut down, if you please, for any space of time less 
than 30 days without terminating the policy; but in the meanwhile 
there must be a constant day and night watchman kept on duty. AU 
thèse words, "idle," "inoperative," and "shut down," are evidently em- 
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ployed in a synonymous sensé, and do not hâve relation to the usual 
closing of the mill and plant for the night, or over Sunday or a holi- 
day. Further than this it is unnecessary to go at présent in the inter- 
prétation of this clause in the policy. 

The interprétation is sustained by adjudications upon analogous 
provisions. I cite the authorities without comment, except to say that 
the first two were rendered upon a clause of distinct similarity to the 
one under discussion, and the third upon a clause in the exact lan- 
guage. Mackintosh v. Agricultural Fire Ins. Co., 150 Cal. 440, 89 
Pac. 102, 119 Am. St. Rep. 234; Mackintosh v. American Fire Ins. 
Co., 150 Cal. 453, 89 Pac. 107 ; Central Montana Mines Co. v. Fire- 
man's Fund Ins. Co., 92 Minn. 233, 99 N. W. 1120, 100 N. W. 3; 
P. Poss V. Western Assurance Co., 7 Lea (Tenu.) 704, 40 Am. Rep. 
68 ; Waukau Milling Co. v. Citizens' Mut. Fire Ins. Co., 130 Wis. 47, 
109 N. W. 937, 118 Am. St. Rep. 998 ; Rosencrans v. Insurance Co., 
66 Mo. App. 352 ; City Planing & Shingle Mill Co. v. Insurance Co., 
72 Mich. 654, 40 N. W. 777, 16 Am. St. Rep, 552 ; Brehm Lumber 
Co. V. Svea Ins. Co., 36 Wash. 520, 79 Pac. 34, 68 L. R. A. 109. 

The finding will be for the plaintifïs, and judgment accordingly. 



In re McNABB. 
(District Court, D. Oregon. December 6, 1909.) 

1. AlIENB (§ 65*) NATUKALIZATION— HOKOKABLY DiSCHAEGED SOI.DIEE. 

Naturallzatlon of an alien, who is an honorably discharged scldler of 
the United States army, Is expressly autliorlzed by Rev. St § 2166 (U. S. 
Comp. St. 1901, p. 1331). 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 129 ; Dec. Dig. § 
65.*] 

2. Aliens (§ 68*) — Nattikalization— Honokablt Dischaeqed Soldieb— Pé- 

tition— Veriïication—Witnessbs. 

Act Oong. .lune 29, 1906, c. 3592, § 10, 34 Stat. .599 (TJ. S. Comp. St. Supp. 
1909, p. 482), provlding that a naturallzation pétition shall be verifled by 
the afèdavits of at least two crédible witnesses, who shall state that they 
hâve personally known the applieant to be a résident of the United States 
for at least flve years continuously, and of the state in which the applica- 
tion is made for at least a year immedlately preceding the date of flling 
the pétition, is Inapplicable to the pétition of an honorably discharged sol- 
dier, applying for naturallzation under Rev. St. § 2166 (U. S. Comp. St. 
1901, p. 1331), on proof of one year's résidence only wlthln the United 
States, without being required to make a prevlous déclaration of inten- 
tion or prove résidence in the state In which he applies for naturallza- 
tion for any speclfled time. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 142, 143; Dec. 
Dig. § 68.*] 

8. Aliens (§ 68*)— Natubalization— Honobably Dischakged Soldieb— Stat- 
UTES— "Now." 

Rev. St. § 2166 (U. S. Comp. St. 1901, p. 1331), provlding for the nat- 
urallzation of aliens honorably discharged from mllitary service on proof 
of one year's résidence in the United States, requires that the court shall, 
in addition to such proof of résidence and good moral character as "now" 
provided for by law, be satisfied by compétent proof of the applieant hav- 
ing been honorably discharged from service of the United States. Hold, 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & .Re'p'r Indexes 
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that the word "now" Is Ilmited to the laws exlstlng at tbe enactment of 
the statute, and dld not Include subséquent enactments. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 141; Dec. Dig. § 
68.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4851-4853.] 

4. ALIBNS (§ 68*) NATUBALIZATION— HONOBABLT DlSCHAKQED SOLDIEB. 

On application by an bonorably dlscharged soldier for naturalizatlon, 
as authorized by Eev. St. § 2160 (U. S, Comp. St. 1901, p. 1331), hls proof 
of résidence wlthln the United States for one year prier to his applica- 
tion may be made by dépositions ; Act Cong. June 29, 1906, c. 3592, § 10, 
34 Stat. 599 (U. S. Comp. St. Supp. 1909, p. 482), authorizing the takiug 
of dépositions in naturalizatlon proceedings, being sufficiently broad to 
permit dépositions to be taken without the state whenever it Is essential 
to prove résidence beyond the state. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 141; Dec. Dig. § 
68.*] 

Pétition by William Crichten McNabb for naturalizatîon. Granted. 
John McCourt, U. S. Atty. 

WOL,VERTON, District Judge. William Crichten McNabb peti- 
tioned to be naturalized a citizen of the United States in the usual 
form, but his pétition is not verified by two or any witnesses. Notice 
was given of the filing of the pétition, and of the time fixed for hear- 
ing, for the requisite 90 days. Dépositions were taken touching rési- 
dence, moral character, and fitness to become a citizen, upon notice to 
the United States district attorney given in accordance with the régu- 
lations of the Department of Commerce and Labor, Bureau of Immi- 
gration and Naturalizatlon, Division of Naturalizatlon, which desig- 
nated the person before whom the same should be taken and certified. 
Objection is interposed to the admission of the petitioner upon two 
grounds : First, that the pétition does not contain the vérification of 
two witnesses as required by Act June 29, 1906, c. 3593, •§ 10, 34 Stat. 
599 (U. S. Comp. St. Supp. 1909, p. 482) ; and, second, that it is not 
compétent for the petitioner to make proof of his qualifications to be- 
come a citizen by dépositions. 

The petitioner is an honorably discharged soldier. This fact is 
proven by the production of his discharge. Section 2166, Rev. St. 
U. S. (U. S. Comp. St. 1901, p. 1331), provides for the admission to 
citizenship of such a person. By that section he is relieved from the 
necessity of making previous déclaration of intention, as is required 
in ordinary cases, and he need prove but one year's résidence within 
the United States. No time is specified for proof of résidence within 
the state in which he applies for admission to citizenship. The late 
statute of 1906 requires that the pétition shall be verified by the af- 
fidavits of at least two crédible witnesses, who shall state that they 
hâve personally known the applicant to be a résident of the United 
States for the period of at least five years continuously, and of the 
state in which the application is made for the period- of at least one 
year immediately preceding the date of the filing of the pétition. 

It is at once manifest that such a showing is whoUy inapplicable to 
the case of an honorably discharged soldier, because he is neither re- 

*Far other caees see same toplc & i juvmbsb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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quired to hâve been a résident of the United States for five years nor 
of the State for one year continuously. What, then, must hâve been 
the purpose of Congress in such a case? The answer is satisfactorily 
given by Ward, Circuit Judge, in Re Loftus (C. C.) 165 Fed. 1002. 
He holds that section 3166 must still be read in connection with the old 
section 3165 (U. S. Comp. St. 1901, p. 1330), which was the law at the 
time the former section was adopted, and this by reason of the words 
"as now provided by law," used in section 2166 in relation to the man- 
ner of proof of résidence and the character of the applicant ; the word 
"now" having relation to the law then in existence, and not to some- 
thing that might receive the sanction of Congress thereafter. This 
is reasonable, and proceeds from the fact that by the act of 1906 Con- 
gress expressly repealed other sections of the naturalization law, but 
left this to stand, so that it cannot be said that the section was either 
repealed or amended by implication. There can be no doubt, as to that 
section, that it permits the naturalization of an honorably discharged 
soldier in the state of his présent résidence, whether he bas resided in 
that State a full year or not. It is sufiiîcient that he shall hâve resided 
within the United States for that length of time. To require him to 
produce two witnesses that he bas resided within the state for one year 
îast past would be to exact of him what the law does not require him 
to show to entitle him to citizenship. The requi rement is there fore in- 
consistent with the provisions of section 3166. But, if we are to look 
to the old law, the procédure is plain. While it is necessary that he 
file his pétition, because this proviso is not répugnant to anything con- 
tained in section 3166, it is not required that he accompany it with the 
vérification of two witnesses. Otherwise the practice would impose 
upon him larger obligations than section 3166, under whîch he is en- 
titled to admission. The first objection is therefore untenable. 

As to the second objection, under the previous law, which we now 
read in connection with section 2166, it was essential that the facts 
of résidence, moral character, and attachment to this govemment 
should be made to appear to the satisfaction of the court ; but how is 
not specifically prescribed. The usual way is by oath and examination 
in open court. But there is nothing in the law inhibitive of making 
the proof by déposition. The satisfaction of the court might be had, 
it must be conceded, by either method of proof. Nor is it necessary 
that two witnesses be produced, if otherwise the court may be suf- 
ficiently advised. Such was the case in Re Loftus, supra. But the 
authority for taking the deoositions at ail is questioned. It is said that 
section 10 of the act of 1906, wherein is found the only provision for 
taking dépositions, provides only for that form of proof as it relates 
to the remaining portion of résidence after proof is made in the usual 
way of one year's résidence within the state where application is made. 
I think, however, this section is reasonably susceptible of the broader 
construction allowing dépositions to be taken outside of the state when- 
ever it is essential to prove résidence beyond the state. 

That the applicant is of good moral character, attached to the prin- 
ciples of the Constitution of the United States, and is well disposed to 
the good order and happiness of the same, is proven to the satisfaction 
175 F.-^3 
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of the court by applicant's certificate of honorable discharge from the 
service of the United States and his own examination under oath in 
open court. For thèse reasons, the second objection is also without 
merit. 

The applicant, McNabb, will be admitted to citizenship upon taking 
the oath, in open court, required of him by law. 



EMMONS T. UNITED STATES. 

(Circuit Court, D. Oregon. November 29, 1909.) 

No. 1,655. 

1. PcsLio Lands (§ 106*)— -Issues of Fact— Rulings of Land Department. 

In passing on matters of fact wlthin tlie scope of its Jurisdiction to 
bear and détermine questions relatlng to the sale and disposai of public 
lands, the Land Department aets judlclally, and Its findlngs and judg- 
ments are as conclusive and blndlng as the Judgments and decrees of 
courts of gênerai jurisdiction, and are precluslve of the matters adjudl- 
cated In ail other proceedlngs. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dîg. §§ 301, 302; 
Dec. Dlg. § 10&» 

Décisions of Land Department, their conclusiveness and effect, see 
notes to Hartman v. Warren, 22 C. C. A. 88 ; Carson City Gold & S. M. 
Co. V. North Star Min. Co., 28 C. C. A. 344; Uiuta Tunnel M. & T. Co. 
V. Creede & C. C. M. & M. Co., 57 C. 0. A. 207.] 

2. Public Lands (§ 106*)— Timbee and Stone Entbies — Cancellation— Good 

Faith— Fkaud. 

Cancellation of timbei- and stone entrles by the Land Department for 
fraud on the goverqment was conclusive of such fact, in a suit to recoyer 
from the United States the moneys advanced by the entrymen. 

[Ed. Note.^For other cases, see Public Lands, Cent. Dig. § 301; Dec. 
Dlg. § 106.*] 

S. PTJBiic I/AND8 (§ 102*)— Entbt — Cancellation— Fratid — Penalties. 

Act June 3, 1878; '6. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1545), 
proTidlng for the entry ot public lands, requlres certain proofs under 
oath before the applicant will be .entltled to the land, and then déclares 
that If any person taking such oath shall swear falsely In the promises 
he shaU'be subject to'all the pains ahd penalties of perjury, and Shall 
forfélt the money whleh hé may hâve paid for the lands, and ail rlght 
and tltle to the sàme, and that any conveyancç which he may hâve 
made, lexcept in the hands pf toqa flde purchasecs, shall be void. 
Eeld', thàt the conditions imposed on the fraudulent claimant, to wlt, the 
pains and penalties' Of perjury and the forfaiture of money paid, are 
distinct, 'and not one dépendent on the othér, se thàt It was net essential 
that fraudulent claimants/should havejbeen convicted of perjury before a 
,forfcIture of the moneyfl pald could be Imposed. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg- i 102.*] . 

4. CONSTITUTIONAL Law (| 303*)— DUE Pbocess OF Law— Public Lands— 
Tim'bÈb, AND Stone Entry— Fobfeituee—Fkaud. 

Heàrings before the Land Department in proceedlngs to cancel timber 
and' Stone entries for fraud, and the cancellation thereof, constltute 
due process of law, so that a clalm of f orfeiturë bf money paid, aS 
provided by Act June p., 1878, c. 151, 20 Stat. 89 (U. S. Conip. St. 1901, P- 
1545), In a suit by thé.éntryman's assignée to recover the money frointhe 

jtFor otlier cases see same topic & i ihtsibeb In Dec.' & Am. Dlgs, 1907 to date, £ Rep'r Indexe» 
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tFiiîtea ^t^tes, was not objeçtionable as a taklng of property without due 
process of iàw. 

[Ed. Note.-^For other cases, see Constltutlônal Law, Dec. Dig. § 303.*] 

Action by Arthur C. Eramons against the UnitedI States. A demur- 
rer to defendant's answer was overruled, and plaintiff applies for a re- 
hearing. Rehearing denied. 

Snow & McCamant, for plaintiff, 
John McCourt, U. S. Atty. 

WOLVERTON, District Judge. This action was instituted to re- 
cover back f rom the United States certain moneys advanced by en- 
trymeh Graham, Jones, and Steinhardt for the pufchase of timber 
lands under what is commonly known as the "Timber and Stone Act" 
of Congress, approved June 3, 1878 (Act June 3, 1878, c. 151, 20 Stat 
89 [U. S. Gomp. St. 1901, p. 1545]). The entries-were canceled by 
the Commissioner of the General Land Office, and in two instances, 
upon appeal to the Secretary of the Interior, the rulings of the Com- 
missioner were affirmed. An answer was interposed, whereby it was 
alleged, in efïect, that the cancellations were made upon due hearings 
had and proof s touching the character of the lands, and the qualifica- 
tions of the entrymen to make purchase thereof, and proceeded upon 
the grounds that the entries in each case were not made in good faith, 
but were f raudulent. Spécifie matters are stated showing wherein the 
fraud consisted, but it is unnecessary to set them out in détail. To the 
answer a demurrer has been interposed, and the question for considéra- 
tion is whether, under such a state of f acts, the plaintiff is entitled 
to recover. 

The question was once passed upon by my predecessor, Hon. C. 
B. Bellinger, and is now presented upon a rehearing. Incidentally, 
it is urged that the action does not lie against the government for re- 
covery of the moneys involved. This question has been passed upon 
in deciding a demurrer to the complaint, and is not presented in âny 
form of pleading at the présent hearing. 

I am of the opinion that the défense interposed) by the answer is 
a good one. It has become well settled that the Land Department, in 
passing upon matters of fact, within the scope of its juriscliction to 
hear and détermine questions relating to the sale andi disposai of the 
public lands,' acts judicially, and that its findings and. judgments be- 
come conclusive and binding, as the judgments and decrees of courts 
of gênerai jurisdiction are conclusive and final, and are preclusive of 
the matters adjudicated in ail other proceedings. I quote from Smelt- 
ing Company v. Kemp, 104 U. S. 636, 640, 26 L. Ed. 875 : 

"In that respect they [the officers of the Land Department] exercise a ju- 
dlcial function, and; therefore, it has been held In varions instances by this 
court that their Judgment as to matters of fact, properly determinable by 
them, Is conclusive wben brought to notice in a collatéral proceeding. Their 
judgment in such cases Is, like that of other spécial tribunals upon matters 
within their exclusive jurisdiction, unassailable except by a direct proceed- 
ing for its correction or annulment." 

•For other cases eee same topic & § kumbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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The doctrine îs again affirmed in its fullest import, in Noble v. Union 
River Loggring Railroad, 147 U. S. 165, 13 Sup. Ct. 371, 37 h. Ed. 123, 
where numerous authorities are citéd in its support. Now, if it be, as 
is alleged in the answer, that the adjudication of the Land Department 
in canceling the entries of Graham, Jones, and Steinhardt, proceeded 
upon the ground that they were obtained, not in goo<J faith, but in 
f raud of the government, then the judgment of the department is con- 
clusive of the fact, and plaintiff cannot get behind it hère. This pro- 
ceeding is entirely collatéral to the proceeding under which it was 
sought to acquire the title to thèse lands, and in which the entries 
were canceled, and hence the regularity of that proceeding cannot 
be questioned in a cause of this nature. 

In further élaboration of the answer, it is specifically stated that 
testimony was given at the hearing had before the Commissioner of 
the General Land Office, and that it was shown andi adjudged that 
said lands were not subject to entry under the act; that the parties 
had never seen the lands, and had no personal knowledge of their 
character; that the affidavits on which the applications to purchase 
were based were false; ^nd that in each of said respects each of said 
applicants hâd sworn falsely. If thèse allégations are true, and they 
must be so taken for the sake of the demurrer, then the cancellations 
of the entries were made on account of false swearing and fraudi upon 
the part of the entrymen, which has become an adjudicated fact, pre- 
clusive of a readjudication in a collatéral proceeding. 

But it is further contended that no forfeiture of the moneys paid 
can be adjudged previous to a conviction of the claimant of perjury, 
and, further, that a déclaration of forfeiture, without notice to and a 
day in court for the claimant upon the précise question, would be 
tantamount to a taking of property without due process of law. The 
statute providies that certain proofs shall be made, under oath, before 
the applicant will be entitled to the land. It then proceeds : 

"And if any person taking such oath shall swear falsely In the premlses, he 
shall be subject to ail the pains and penalties of perjury, and shall forfait the 
money which he may hâve paid for said lands, and ail right and tltle to the 
same; and any grant or conveyance which he may hâve made, except In the 
hands of bona flde purchasérs, shall be nuU and void." 20 Stat. 89. 

Thus are imposed upon the claimant two conditions — the one that he 
shall be subject to the pains and penalties of perjury, and the other 
that he shall forfeit the money paid for the lands. Each condition is 
distinct, and not one dépendent upon the other ; or the party may suf- 
fer the penalty of both conditions. So that the first proposition can- 
not be maintained. 

As to the second proposition, the entryman has his day in court when 
he appears upon the hearing touching the validity and good faith 
of his entry. The terms of the statute become both a contract and a 
law unto him. He proceeds with ample notice that, if he takes a false 
oath with référence to his entry in the particulars specified by the act, 
he can obtain neither the land nor his money back. He must proceed 
with his purchase in absolute good faith. Now, in this case, if the 
answer be true, the entrymen must purge themselves of the fraud be- 
fore their assignée will be entitled, under their contract with the gov- 
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€mment and under the law, to recover back the money advanced. But 
as to this the judgment of the Land Department stands against the en- 
tr3-nen, and it seems to me that their successor in interest is finally pre- 
cluaed from urging the Question further. 

The judgment of the co^rt will be the same as upon the former 
hearing. 



EWING et al. v. SEABOARD AIR LINE RT. 
(Circuit Court, N. D. Georgla. January 1, 1910.) 

Equitt (§ 202*)— Pleadino— Ceoss-Bill. 

A cross-bill flled In an eqnity suit will not be strlcken out on demurrer, 
where it may appear on the hearing that défendant is entitled to affirma- 
tive relief, to which such cross-bill is necessary and appropriate. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 202.*] 

In Equity. Suit by J. H. Ewing and others against the Seaboard 
Air L,ine Railway. On dtemurrer to cross-bill. Demurrer overruled. 

Hoke Smith and Marion Smith, for plaintiffs, 
Brown & Randolph and Alex C. King, for défendant. 

NEWMAN, District Judge. The présent hearing in this case is 
on a demurrer to a cross-bill filed by the défendants in the original 
bill. 

While the main question in this case, and the first to be determined, 
is whether the receivers of the Seaboard Air Line Railway and the 
railway company hâve the right, as against the complainants in the 
original bill, to close Bartow street, or to occupy it for their terminais 
in the way proposed, still I am not so sure that, if the receivers of the 
Seaboard Air Line Railway and the railway company hâve the right, 
under the city ordinances and under the law of the state, to occupy 
the end of this short street, in view of the situation and surroundings, 
as they propose to occupy it, they would not be entitled under a proper 
proceeding to hâve that right settled upon the payment of proper com- 
pensation to Ewing and others for any in jury to their property. It 
may be that their rights in this respect would be properly decreed on 
complainants' bill, the answer, and such testimony as may be submitted ; 
but I am not suiïïciently clear that they would not hâve the right to 
the affirmative relief claimed by them in the cross-bill to justify me 
in sustaining the demurrer to the cross-bill at this stage of the case. 

If it should be finally determined in the case that the original com- 
plainants are entitled to a decree that the receivers of the Seaboard Air 
Line Railway and the railway company hâve no right to use the end 
of Bartow street otherwise than to cross the same in shifting cars 
to and fro, in the ordiiîary way that streets may be crossed for rail- 
road purposes, then, as I understand it, the complainants insist upon 
no further relief, at least not upon any compensation. If, on the other 
hand, it should be finally determined that under the city ordinance 
and the law of the state, and in view of the character of the street 
and the surroundings, and what has transpired, that the receivers 

*For other cases see same topic & § NtruBES in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Seaboard Air Line Railway and the railway company may oc- 
cupy the portion of Bartow stfreet as they désire^ and daim the right 
to do, then the question will be presented as to the exact character of 
the rehef to which they would be entitled, and the condition upon 
which the same may be granted. 

It may turn out in the course of the investigation, and the further 
hearing of the case, that a cross-bill is necessary to give them such 
relief. Certainly it is not now sufficiently clear that it will not be nec- 
essary to justify the coiirt in striking the cross-bill. The rule as to 
cross-bills is, well stated in the c^se cited by counsel for the original 
complainants, Miller & Lux v. Rickey et al. (C. C.) 146 Fed. 574, 
as follows: 

"Speaking genecallyof cross»bIlls, it may be said that the rlght of a défend- 
ant In a suit In eqiiity to file a cross-bill against his codefendants is admitted. 
The propriety of doing so in ail cases ma.y be seriously questioned, as it tends 
to prolong and coniplicate the trial, and often créâtes minecessary expeuse ; 
but the rlght exists, and in this regard I shall not interfère with the positions 
In which the respective parties bave, placed themselves. The responsibillty 
they hâve assuttied rests with them. The fact Is that suits In equity are fre- 
quently complicated, and often involyp many conflicting interests. In certain 
cases the subjeet-matter of the suits can be decided upon the issues made by 
the complaint and answer, but It someti,mes happens that a suit caunot be 
completely disppsed of v?ithout deciding upon the daims of défendant, either 
against the complainant or against cokléfendants, or against property which is 
the subjeet of iitigation, and, as a gênerai rule, the regular way of bringing 
such clalms before the court is by cross-bill. A défendant may always avail 
hlmself of every possible défense that he ,can hâve to a suit by means of an 
answer alone, but there are cases in eqùity where the most effective way of 
mailing a coinplete défense is by àttacklng the assailant, whether complain- 
ant or a bode'féndant ; and ■when a défendant in equity wlshes to adopt that 
mode of défense an answer will not serve his purpose. He must resort to a 
cross-bill. 'An answer Is a shipld, not a weapon.' The distinction between 
thèse Unes of a défense and an attack belongs to ail Systems of judlcial pro- 
cédure alike ; but In. the mode of dealing with this distinction there are wlde 
différences. Thé same f acts' which will constitute a mèans of attack only in 
one System may be a défense proper in another System ; but, as said in Lang- 
dell on iEq. PI § 50: 'This Is not a différence In procédure. It is a difCerence 
in the law of rights.' " 

The case of Railway Company v. Hughes, 105 Ga. 1, 30 S. E. 973, 
70 Am. St.'Rep. 17, cited by counsel for the receivers and the rail- 
way Company, is interesting; in connection with the right of the re- 
ceivers and the railway company to the cross-relief prayed, particu- 
larly as it is a Georgia case, and dealing with the rights of landowners 
in Georgia. While the pleadings in the case were under the peculiar 
practice in.Gebrgia, some of the language in the opinion appears to 
be appropriate hère. The railway company had taken possession of 
certain property under conveyance of a life tenant, and at the expira- 
tion of the lifè estate certain litigations arose with the remainderman. 
This expressibn by Judge Çobb, for example : 

"And the pleas of the défendant, which set up its right to hâve the value of 
the property passed Upon by a jury, that they might he given an opportunity 
to purchase and pa'y for the same, were good in substance, and should not haye 
been strickeh." 

Of coursé, this was a plea, and not a cross-bill, or cross-petition ; but 
the character of the plea seems to hâve sought affirmative relief some- 
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what in the nature of the relief souglit hère by the receivers of the 
Seaboard Air Line Railway and the railway company. This case is re- 
affirmed and commented upon extensively in the case of Railway Com- 
pany V. Barker, 105 Ga. 534, 31 S. E. 453. 

Of course, the sufficiency and propriety of the cross-bill would dé- 
pend largely upon the soundness of the légal proposition invoked by 
the receivers and the railway company as to their right to occupy the 
end of Bartow street as proposed, and that is not now determined. 

The demurrer to the cross-bill is overruled, and the case made by 
the original bill and cross-bill is referred to Frank E. Callaway, Esq., 
master in chancery, for investigation and report upon the law and facts. 



nUDSON V. NEW YORK & A. TRANSP. CO. 

EMPIRE TRUST CO. v. HUDSON. 

(Circuit Court, S. D. New York. December 28, 1900.) 

Maritime Liens (§ 60*)— Cibcuit Couets of United States— Jubishiction — 
Maeitime Liens. 

A Circuit Court of the United States, wliicii tlirougli its receiver lias sold 
vessels subject to maritime liens and iiens under tlie state law for supplies, 
etc., lias no jurlsdlction to détermine and enforce such liens, which be- 
longs exclusively to the District Court in admiralty, under Rev. St. §P 
5(>3, 711 (U. S. Comp. St. 1901, pp. 455, 577). 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98 ; Dec. 
Dig. §60.*] 

In Equity. Suit by George P. Hudson against the New York & 
Albany Transportation Company ; the Empire Trust Company, trus- 
tée, intervening. On exceptions to report of spécial master. Report 
confirmed in part. 

Cowing, White & Wait, Jones, McKinney & Steinbrink, James W. 
& Charles J. McDermott, and Percy L. Clock, for exceptions. 
Armstrong, Brown & Boland, opposed. 

WARD, Circuit Judge. The steamers Saratoga and Frank Jones 
were sold by order of this court subject to maritime liens and liens 
under state laws for supplies, labor, and materials furnished on the 
crédit ofthe vessel. Empire Trust Co. v. Hudson. 

The spécial master appointed to pass upon ail claims not only ascer- 
tained the amounts, but also determined which claims, if any, were 
entitled to liens upon the vessels. The only exceptions filed to the 
report are to the allowance or disallowance of thèse Kens. This court 
has no jurisdiction over the subject of liens tlie discharge and en- 
forcement of which belongs exclusively to the United States District 
Court. Rev. St. U. S. §§ 5G3, 711 (U. S. Comp. St. 1901, pp. 456, 
677). 

The exceptants rely upon an obiter dictum of Mr. Justice Brown 
in Pratt v. Coke Co., 168 U. S. 265, 259, 18 Sup. Ct. 62, 42 L. Ed. 
458, and upon the décisions of Judge Hanford in the Circuit Court 

•For other cases see same tople & § :<™uek in Dec. & Am. DIgs. 1007 to date, & Eep'r Indexes 
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for the District of Washington,' McRae v. Bowers Dredging Co. (C. 
C.) 86 Fed. 344, and Cronenwett v. Boston & A. Transportation Co. 
(C. C.) 95 Fed. 52. 

In the Pratt Case the plaintiff, Pratt, sued the Paris Gaslight Com- 
pany in assumpsit for the agreed price of a patented machine. One 
of the défenses was that the plaintiff had agreed to défend any suit 
brought against the défendant for infringement of patents, that the 
National Gaslight Company had brought such a suit, plaintiff had 
refused to défend, and that the patent was void, for which reason the 
défendant rescinded the contract. The patent défense was an inci- 
dent of the common-law action arising collaterally and net directly. 
The Suprême Court held that the state court was authorized to pass 
upon the validity of the patent, because otherwise the défendant would 
hâve been without a remedy. It could not remove the case to the 
fédéral courts, because the déclaration contained no claim arising 
under the fédéral statutes or law, and it could not file a bill against the 
National Gaslight Company, because it, and not the National Gaslight 
Company, was charged as the offending party. Mr. Justice Brown 
said, for the purpose of illustration : 

"The jurlsdlction of state courts over patent cases Is not more exclusive than 
that of the District Courts over cases of admiralty and maritime jurlsdlction. 
Yet, vfhen vessels hâve passed into the hands of an assignée or receiver, It has 
been the constant practlee of courts of bankruptcy and equlty to respect the 
liens glven by the maritime law, to marshal such liens and direct thelr pay- 
ment, preclsely as a court of admiralty would hâve done. Scott's Case, 1 
Abb. U. S. 336 [Ped. Cas. No. 12,517] ; In re Klrkland, Fed. Cas. No. 7,842 ; In 
re People's Mail Steamshlp Co., 3 Ben. 226 [Fed. Cas. No. 10,970] ; Hlgh on 
Eeceivers, § 138." 

If this means that a court of equity can respect the liens by actu- 
ally discharging or enforcing them like a court of admiralty, I think 
the authorities cited do not bear the proposition out. The question 
was not raised in Scott's Case. There the District Court in bank- 
ruptcy enforced admiralty liens against the balance of proceeds, in 
the hands of the assignée, of a vessel sold in an admiralty cause before 
the adjudication in bankruptcy. The lien creditors had no remedy 
anywhere else. In re Kirkland was a case in admiralty, so that noth- 
ing need be said about it. In Re People's Mail Steamship Co. a mari- 
time créditer filed a libel in admiralty against the vessel after its owner 
had been adjudicated a bankrupt and the assignée had taken posses- 
sion of it. Judge Blatchford enjoined him from further proceedings 
and held that the District Court sitting in bankruptcy, under section 1 
of the act of March 2, 1867 (14 Stat. 517, c. 176), could ascertain and 
liquidate the libelant's claim. The two décisions made by Judge 
Hanford were rested entirely on the foregoing authorities, and the 
question of the jurisdiction of the Circuit Court does not seem to hâve 
been raised. Mr. Justice Brown could not hâve intended to say any- 
thing in the Pratt Case inconsistent with the case of Moran v. Stùrges. 
164 U. S. 256, at page 276, 14 Sup. Ct. 1019, at page 1025, 38 L. Ed. 
981, in which Mr. Chief Justice Fuller said : 

"But the question In the case at bar arises In respect of the state court and 
a District Court of the United States, whose cognizance of ail civil causes of 
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admiralty and maritime jurisdiction Is, under tlie Constitution and by ttie 
nintli section of ttie jndiciary act of 1789 (reproduced in Rev. St. § 711), ex- 
clusive. Tlie Lexington (New Jersey Nav. Oo. v. Merehaiits' Bank) 6 How. 
344, 390 [12 L. Ed. 465] ; Tlie Moses Taylor, 4 Wall. 411 [18 L. Ed. 397] ; ïhe 
Hine, 4 Wall. 555 [18 I.. Ed. 451] ; The Lottawanna, 21 Wall. 558, 580 [22 L. 
Ed. 654] ; Johnson v. Chicago, etc., Elevator Oc, 119 U. S. 388, 397 [7 Sup. Ct 
254, 30 L. Ed. 447] ; The J. E. Rumbell, 148 U. S. 1, 12 [13 Sup. Ct. 498, 37 
Li. Ed. 345]. As said by Mr. Justice Miller: 'It must be taken as settled law 
of this' court that, wherever the District Courts of the United States bave 
original eognizance of admiralty causes by virtue of the act of 1789 that cog- 
nlzance 1s exclusive, and no other court, state or national, can exercise It, with 
the exception always of such concurrent remedy as Is glven by the common 
law.' [The Hine v. Trevor] 4 Wall. 5fi8 [18 L. Ed. 451]. The act saves to suit- 
ors In ail cases 'the right of a common-law remedy, wbere the common law 
is compétent to give it* ; that is, not a remedy in the common-law courts, but 
a common-law remedy. Sultors are not compelled to seek such remedy, if it 
exist, nor can they, if entitled, be deprived of their right to proceed in a court 
of admiralty, according to the rules and practice of admiralty, and the state 
courts bave no authorlty to hear and détermine a suit In rem to enforce a mari- 
time lien. The Belfast, 7 Wall. 624, 644 [19 L. Ed. 266] ; The Joséphine, 39 N. 
T. 19, 27. A statutory proceeding to wind up a corporation Is not a common- 
law remedy, and a maritime lien cannot be enforced by any proceeding at com- 
mon law. Thèse llbelants were entitled to bave their causes tried in the court 
of admiralty, and that right could not be taken away from them, nor would 
the decree or judgment of the state court be pleadable In bar to their libels. 
If, then, the receiver had first taken actual possession of thèse vessels and sold 
them, such sale would not hâve eut off maritime liens and the right to bave 
them enforced, and while it may be true that the state courts, exerclsing équi- 
table Jurisdiction, might undertake, in the distribution of property, to save the 
rights of holders of maritime liens, yet It is certain that those court would 
hâve no power by a sale under statute to destroy their liens unless they had 
voluntarily submltted themselves to that jurisdiction." 

He explains the case of Taylor v. Carryl, 20 How. 583, 15 L,. Ed. 
1028, as did Judge Blatcliford in The Sailor Prince, 1 Ben. 234, Fed. 
Cas. No. 12,218, as proceeding on the principle of comity because the 
state court could neither enforce nor displace maritime liens. In the 
latter case Judge Blatchford said : 

"Now, in my view, the principle declded In the case of Taylor v. Carryl 
ought not to be extended as against a lien of the character of that sought to be 
enforced by the llbelants in this case. It is at best a rule of comity. It is a re- 
llnqulshment by a court of admiralty — the only court which, under the Con- 
stitution and laws of the United States, has jurisdiction over the lien of sea- 
men for their wages, or is authorized to enforce such lien — of Its clear juris- 
diction, in favor of a state court, which cannot enforce or dlsplay such lien, 
and has no jurisdiction over it, giving to the state court the right, for the 
time belug, to obstruct and interfère wlth the lien and with the remedy 
of the seamen, That principle or rule of comity is, according to Taylor v. 
Carryl, to be sustained, in regard to a vessel which has been selzed by and Is 
In the lawful custody of the sheriff under process from the state court, so 
long as It is in such custody ; the fédéral court being at liberty, when the liti- 
gatlon in the state court is ended, or when the possession of the sheriff is dis- 
charged, to take possession of the vessel and enforce against it admiralty liens. 
The lien of a seamen against the vessel for bis wages will remain unafifected 
by any action of the state court In regard to the vessel. If the state court, in 
the suit in which it issued the process on which the vessel was seized and Is 
held In custody, sells the vessel, the purchaser wlll take his title to her sub- 
ject to the lien of the seaman for his wages, and the moment she passes out of 
the custody of the sheriff the seaman can enforce his lien, by serving process 
on her on a llbel in the admiralty. Now, this rule of comity, thus regarded and 
llmlted and administered, may, perhaps, In ordlnary cases, work no other mis- 
chief than to cause unnecessary and harsh delay In the enforcement of their ' 
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riglits by a class df men whose paramount and superior daims are recognized 
In thé codes o£ law of ail commercial countrles. Tlie state court can seize and 
Bell only the interest of the owner lu the vessel over and beyond the amount 
of the liens of the seamen, and can convey no absolute: rlght of property in 
tho whole vessel to a purchaser. Legally, the lien remains, to be euforcod the 
moment the hand of thé state officer is wlthdrawn from the vessel. And the 
vessel, in theory at least, cemaius In specle, so as to be subjected to process 
for the enforcement of such lien." 

I think that this court, sitting. either at law or in equity, has no more 
power than the state courts hâve in this respect. The considération 
which moved the court in the Pratt Case, viz., that the party was other- 
wise without a remedy, does not apply, because in this case the' mari- 
time lien creditors hâve a remedy in admiralty, and the vessel was 
sold subject to their liens for the express purpose of preserving it. 
Bankruptcy courts proceed in rem, and hâve statutory authority, either 
expressed or ,implied, to djscharge liens for the purpose of a speedy 
and complète distribution of the bankrupt's assets among ail his cred- 
itors. 

The maçter's report is confirmed in ail respects, except as to the 
allowarice or disallowance of the liens under the maritime and state 
law. I wiil sign a decree applying the small fund on hand to the 
expenses of the receivership. 



ESSEN et tix. v. CITY OF PHILADELPHIA. 

(Circuit Court, E. D. Pennsylvania. January 12, 1910.) 

No. 142. 

Masteb and Sebvant (i 278*)— Mastee's Liabilitt kob Injubt to Servant- 
Négligence. !: 

An eniployé in the engineering department of thé clty of Philadelphia, 
while standing on the elevated track of a railroad sketching a sémaphore 
beside the track In the course of hls employment, was kllled by a passing 
train. He was a man of mature years and expérience, and knew that 
trains wére running on the tracks, and the danger theref rom was ' ol)- 
vious. ït was not shown that a'ny arrangement for waniing him of ap- 
proacMng trains was niade or requested, and he could, moreover, hâve 
stood while sketching on a plank footway on the opposite side of the 
tracks in a place of safety. Held, that the eity was not chargeable with 
any négligence vi'hich rendered it liablé for hls death. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 278,*] 

At Law. Action by William G. Essen and wife against the City of 
Philadelphia. ■ On motion to take ofï nonsuit. Motion overruled. 

Charles H. Edmunds, for plaintiffs. 

J. W. Catharine and J. Howard Gendell, for défendant. 

HOLLAND, District Judge. This suit is instituted by the plaintiffs 
to recover dainagès for the death of their son, Willis L. Essen. He 
was a ciyil.èngineer by profession. He had been ernployed by the 
city of Philadelphia from 1906 as a draftsman in the grade crossing 
division, bureau of surveys, up until May 8, 1908, the date of his 

•For other cases ses «âme topic & S number in Dec, & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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death. On the raorning of the latter date he was standing on the 
north-bound elevated track of the Philadelphia & Reading Railway at 
Ninth and Spring • Oarden streets, in the city of Philadelphia, sketch- 
ing a sémaphore signal, known as "5A," when he was struck by the 
Bnffalo express, which left the Terminal at 8:30 a. m. 

The basis of the plaintiffs' daim, as set f orth in the statement, is 
the alleged négligence on the part of the city of Philadelphia in not 
havingprovided the deceased "with a reasonably safe place in which to 
discharge the duties of his employment," and in faiHng to "furnish 
and provide him with reasonably safe tools and appliances therefor, 
and to provide him with the usual and reasonable saféguards incident 
thereto, and to instruct and caution him relative to the dangers con- 
nected therewith." 

Upoh the trial of the case, it appeared that the sémaphore which the 
décèdent was sketching at the time he was killed was near Ninth and 
Spring Garden streets, on the east side of the elevated structure, about 
37 feet wide, upon which the tracks of the Philadelphia & Reading 
Railway were laid, and on each side of the tracks there was a plank 
footway about 7 or 8 feet in width, and the space between the foot- 
ways was occupied by two tracks; the east being used by the north- 
bound trains, and the west track by the south-bound trains. A picket 
fence, about 6 feet in height, was located between the north and south- 
bound tracks from Spring Garden street to a point 87 feet north of 
Green street, or about 36 feet north of sémaphore 5A, opposite which 
the décèdent was shown to hâve been standing. The sémaphore, 
which he was sketching, was about 25 feet high, and was located on 
the outside edge of the east footway, about 48 feet north of Green 
street. The décèdent was employed to make a detailed inventory of 
the railroad property along this élévation, preparatory to the further 
élévation of the railway tracks of the railway company, in which the 
city was interested. 

It is not claimed the décèdent was a man of immature years or in- 
experienced in his profession. The work he was employed to do was 
admittedly dangerous work, but ail the éléments of danger surround- 
ing the work and the places where the work was to be perf ormed were 
as well known to him as to his employer or his immédiate superiors 
who had charge for the défendant. In fact, his knowledge of the 
surroundings was superior to those who were not upon the ground, 
and who could not know what particular position it would be necessary 
for him to take to perform his work. The décèdent could bave taken 
a position on the plank footway on the north of the sémaphore, or if it 
be argued that it was necessary for him to be directly in front of the 
sémaphore in order to sketch it, as the elevated structure at that point 
was only 37 feet wide, he could hâve taken his stand on the footway on 
the west side. He, however, elected to take the most dangerous place 
near the sémaphore to perform his work. He had worked on the élé- 
vation the day before, and knew that trains were running. He took a 
position on the north-bound track, with the picket fence between him 
and the south-bound track. He was not directed to take this dan- 
gerous position by the défendant or its agents, nor had he any assur- 
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ance that notice of approaching trains would be given. There is no 
évidence to show that he was left under the impression that he was to 
be notified of any approaching danger. Ail the dangers of the sur- 
rounding situation were obvions and plain to him when he assumed 
this position, and there was nothing in the évidence to show that in any 
particular the défendant was guilty of any négligence whatever. The 
décèdent knew the nature of the work to be performed by him, and 
saw the surrounding circumstances and the dangers attending it. He 
made no request for a guard, nor is there any intimation that he had 
been left under an impression that he would be guarded and warned 
of any approaching trains. There were no hidden dangers known to 
the employer with which he was unacquainted. He was a skilled 
workman, and knew more of the surrounding conditions than the de- 
fendant. There is nothing to show that any act of omission or com- 
mission on the part of the city in any way contributed to the unfor- 
tunate accident. 

There being no évidence to establish négligence on the part of the 
défendant, the motion to take ofï the nonsuit is overruled 



THE BOCKLAND & ROCKPORT LIME CO. NO. 1. 
(District Court, B. D. New York. January 5, 1910.) 

1. Salvage (§ 26*)— Eléments in Deteemining Amount of Compensation— 

Injuries to, Vessel. 

In an award for a salvage service, damages to the reseulng vessel ean- 
not be Included as spécifie Items, in addition to the award for the service, 
but may be tal^en into considération in fixing such award. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 63; Dec. Dig. § 
26.*] 

2. Salvage (§ 27*)— Amount of Compensation— Rescub of Baege Impbis- 

ONEn in Ice. 

A tug heia entltled to an award of $1,200, one-thlrd to the offlcers and 
erew, for services rendered in the rescue of a barge from a point in lower 
New York Harbor, where she had been carried from her slip in Brooklyn 
by an ice floe in which she was frozen ; the barge and cargo being of the 
value of about $40,000. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 65, 66; Dec. 
Wg. § 27.» 

Awards In fédéral courts, see note to The Lramington, 30 C C. A. 280.] 

In Admiralty. Suit by the McCaldin Bros. Company and another 
against the barge Rockland & Rockport Lime Co. No. 1. Decree for 
libelants. 

Robinson & Robinson (George L. Robinson, of counsel), for li- 
belants. 

Wing, Putnam & Burlingham (James Forrester, of counsel), for 
claimant. 

CHATFIELD, District Judge. The barge in question, worth $35,- 
000. with a cargo of coal valued at $5,500, upon the 8th day of Feb- 
ruary, 1908, was imprisoned in the ice at a slip in Brooklyn, and 
during the night of the following day was carried by the ice floes 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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slowly down through the Narrows. The barge had two anchors, 
which would hâve held her under ordinary conditions, upon a con- 
sidérable length of chain, and when the ice floes reached the deep 
water of the Narrows, her drift, with the ebb tide, became mucla 
more rapid, so that upon Monday morning, February lOth, between 
approximately 7 and 10 a. m., she covered the distance from the Nar- 
rows to a point located as 600 or 600 feet from the northwestern 
edge of the sand bank surrounding the Romer Shoal. The ebb tide 
had some little time, an hour or so, more to run. The captain of the 
barge, a foreigner, and who was not a navigator, had the impression, 
and so testifies, that the barge was within the shallow and protected 
space of Gravesend Bay. But it is apparent that he was actually 
out in the lower harbor, and exceedingly close to a situation where 
his vessel would probably hâve gone ashore with likelihood of being 
wrecked. It is stated by the witnesses that the conditions in the har- 
bor were the worst they had seen in many years, so far as floes of 
ice were concerned, upon the morning in question, but that during 
the morning the -weather was bright and the day clear. 

The libelants are the owners and crew of a tug, the McCaldin 
Brothers, which upon the morning in question started down the har- 
bor, and, when off Tompkinsville, jammed into the ice, in order to 
release some vessels which were imprisoned at that point, but being 
unable to reach them, and becoming itself firmly imbedded or frozen 
in the ice, was enabled to escape only by the passage of the Taylor, 
a large and powerful tug, which intentionally followed a path close 
to the McCaldin Brothers, and, thus breaking the ice, gave her a 
chance to work out from the floe. The McCaldin Brothers then pro- 
ceeded down the bay and found barge No. 1, drifting bow first, at a 
point to the south and east of Ft. Hamilton. It appears that prior to 
this another tug, the Mutual, had had some communication with the 
captain of barge No. 1, and had offered to break the ice for $500; 
but this ofïer was refused, and the Mutual went away. 

The McCaldin Brothers, after some communication and intimation 
on the part of the captain of the barge of a willingness to be helped, 
commenced a séries of attacks upon the ice surrounding the barge, 
and succeeded in the course of 1% hours in reaching her side, break- 
ing the floes away, and getting he*' under control, so that she was 
enabled to lie still by the strength of her own anchors. She lay there 
until the next day, when she was towed back up the harbor, and no 
damage resulted to the barge. The tug McCaldin Brothers at some 
time broke one of the blades of her propeller and did some damage 
to her side and rail, and the captain of the McCaldin Brothers testi- 
fied that thèse injuries did not happen until after the McCaldin Broth- 
ers had attempted to break into the ice and rescue barge No. 1. 

Such services cannot be considered salvage, in the sensé of mean- 
ing the rescue or saving of a deserted, wrecked, or derelict craft. The 
early cases, based upon pure salvage services, gave large awards. The 
Lamington, 86 Fed. 675, 30 C. C. A. 271, and cases therein collated. 
After the development of the shipping business in the harbor of New 
York, and the increase of dangerous situations, where promptness, 
ability, and indifférence to danger resulted in saving from consider- 
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able loss, êveii if the vessèl so sefved'was neither wrecked nor aban- 
doned, many cases hâve granted awards in the nature of salvage at a 
raté tiltfch in excess of méré conlpehsation for tlie time and energy ex- 
•pended, if estimated at the regular t-ate of hiring. The T. F. Farlan, 
Fed. Cas. Nos. 7,313 and 7,314; Thè Stratton Audieyi Fed. Cas. No. 
13,539; Sturgis V. The Vickery, Féd. Cas. No. 13,577a; and The 
Birdie, Fed. Cas. No: 1,433. Thé tfase of Cràry v. The Eldorado, 
Fed. Cas. No. 3,3B2, is àlmost identically like the présent so far as 
the first question of âllowing compensation is concerned. But the 
présent isituation is complicated, itt that the tug suffered injuries in 
performiiig the work. If she had éscaped unharmed, an allowance of 
a reasonably small àmount would be a proper reward and avvard for 
what she did, for the time she was occupied, and for the risk involved. 

Some danger existed, as does always in the case of ice floes, and in 
the case at bar the pressure of the floes caused water to corne over 
the sïdes of the vessel, and she undoubtedly underwent some risk. 
But it has been held that risk is a part of the spéculation in which 
a salvor engages when he attempts to save property. The éléments 
of danger and of heroism are td be taken into account, and are to 
be rewarded if successful. If the présent case were one of salvage 
for saving a wrecked vessel, the award of itself would be large enough 
to take into account the cost of the injuries to the tug; but those 
injuries would not be treated as spécifie items of damage. In cases 
where the services are rewarded as if salvage, and where the élément 
of danger to the rescuer consists in a likelihood that he will sustain 
certain injuries which will necessitate repairs, it would seem (as well 
as when he undertakes a salvage service) that he assumes the risk of 
the service being successful, and even to the extent of eaming a re- 
ward sufficiently large to include any incidental repairs on his part. 

It has been recently held in this court (McCaldin Bros. Co. v. 
Steamship Ciudâd De Reus, 176 Fed. 803) that injuries received by 
a tug, in the nature of the giving out ot a condenser through the mère 
effort of trying to holda vessel against the wind, was a resuit which 
hiight hâve happened under ordinary conditions of service, and was a 
risk of which the rescuing tug took the chance. It would seem that, 
as a matter of principle, it is impossible to include damages as a spé- 
cifie item to be charged against the vessel saved, in addition to or as 
a compônent part ôf the salvage awàrd. The Cari Schurz, Fed. Cas. 
-No. 2,414; Hattrick v. Spanish Bark, 11 Fed. Cas. 831; The L. W. 
Perry, 71 1 Fed.' i745. i On the other hand, in making an award in such 
a case as the présent» the likelihood of recéiving damage, and the cir- 
cumstances causing the damage, as well as the extent of that dam- 
age, should be taken into account in determining what award should 
be allowed, fori the situation of the rescued vessel can in a way be 
estimated from the difficulties and the natural results of her rescue. 

In addition; the division of the award in the proportion of two- 
thirds to the tug and ojie-third to the crew, which is frequently al- 
lowed (but which in harbor: cases, where the rescuing vessel ig not 
endangered, has bepn sometimes changed to one-half tothe vessel and 
one-half to th«,çrew) must be considered in dealing with thèse items 
of damage tothe vessel. ; 
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Under the circumstances, it is thought that the situation on the 
morning in question and the services rendered would properly be met 
by a salvage award of $1,200, of which twp-thirds may go to the 
vessel and one-third to the crew. 



THE JOHN H. STARIN. 

(District Court, E. D. New York. December 31, 1909.) 

Shipping (§ 209*) — Pbôceèdino for Limitation of Liability — Issues and 
Pkoop. 

Claimants, who pleaded as a défense to a pétition for limitation of 
llabflity the négligence of petitioner, because of the unsenwoi'tliiness of 
the vessel, but failed to Comply with an order requiring them to specify 
the partieulars, will uot be permitted to give testiniony as to sueh défense 
ander a gênerai déniai, to controvert petitioner's prima facie case. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 652; Dec. Dig. 
§209.* 

Limitations of owner's liability, see note to The Longfellow, 45 C. C. A. 
387.] 

In Admiralty. Pétition by John H. Starin (and by substitution by 
Howard CarroU, Harriet M. Spraker, and Walter J. Peck, executors 
of the last will of John H. Starin, deceased), as sole owner of the 
steamer John H. Starin, for limitation of liability. On motion by 
claimants for leave to strike out an affirmative défense pleaded in 
their answers. Leave granted on conditions. 

Cushman & Dewell, for libelants and petitioners, 
James J. Macklin, for claimants. 

CHATFIELD, District Judge. The petitioner, having pleaded 
freedom from négligence as thé basis of a claim for limiting liability, 
previously took exception to a défense charging négligence because 
of the unseaworthiness, etc., of the vessel which was injured. This 
court, in an opinion fîled November 9, 1909 (173 Fed. 721), held 
that the exceptions were well taken, and directed the claimants to 
specify the partieulars upon which they based. their charge of négli- 
gence. The claimants, in an affidavit verified by their proctor, now 
State that it will be impossible for them to comply with the order re- 
quiring them to give thèse partieulars, and ask leave to. strike out the 
affirniative défenses from their answer, leaving but a gênerai déniai. 
To this the petitioners object, because, they contend, the claimants 
would then be able under the gênerai déniai to interpose any contra- 
diction to the pritna façiè case of the petitioners, who must substan- 
tiate the allégation fhat they were diligent and that the vessel was sea- 
worthy, etc. 

This contention of the petitioners is well founded, and the appli- 
cation should be denied, if there were anj course open as an alterna- 
tive or a conséquence to such an order, in this particular case. But, 
on the other hand, the order directing the claimants to furnish par- 
tieulars is exactly on a par with the usual application for a bill of 

•For other cases see same toplc & | numbse In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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particulars in actions at law or under code practice, and the alterna- 
tive, if the particulars are not furnished, is to preclude the party in 
def ault f rom giving any. testimony as to the items of which particulars 
were ordered when the case was tried. 

In the présent action it would be more logical and practicable to 
grant the motion of the claimants to strike out their answer, leaving 
them with but a gênerai déniai, and forbidding them upon the trial 
to introduce testimony upon the claim of unseaworthiness or négli- 
gence as to the matters covered by the particulars ordered. Thus 
the petitioners will hâve simply the burden of establishing the prima 
fàcie case in those regards, and the situation will be simplified. This 
would be in effect a compliance with rule 30 of the Suprême Court 
of the United States (29 Sup. Ct. xlii) so far as it is applicable. 

The motion will be granted upon the terms indicated. 



FARMBES' LOAN & TRUST OO. v. CENTRAL PARK, N. & D. E. R. CCK 
(Circuit Court, S. D. New York. January 12, 1910.) 

Pleadïng (§ 258*)— Leave to File Amendbd Pleadino. 

Leave to file an amended answer after the taklng of testimony granted 
on conditions. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 765-782; Dec. 
Dlg. § 258.*] 

In Equity. Suit by the Farmers' Loan & Trust Company against 
the Central Park, North & East River Railroad Company. On mo- 
tion for leave to file amended answer. Motion granted. 

See, also, 165 Fed. 503. 

Tumer, Rolston & Horan, for complainant. 
Thompson, Vanderpoel & Freedman, for défendant. 
Masten & Nichols, for receivers of Metropolitan St. Ry, 
Dexter, Osborne & Fleming, for receiver of New York Citv Ry- 
Davies, Stone & Auerbach, for Guaranty Trust Co. 
Brownson Winthrop, fur Morton Trust Co. 
J. Parker Kirlin, for Metropolitan St. Ry. Co. 
Jas. L- Quackenbush, for New York City Ry. Co. 

LACOMBE, Circuit Judge. The motion for leave to file amended 
answer in the form submitted is granted, upon condition that the tes- 
timony and évidence heretofore taken herein shall hâve the same effect 
as if taken, and noticed to be taken, after the filing of said amended 
answer, and as if the complainant had duly pleaded to said amended 
answer, and that this cause shall be deemed at issue under the said 
amended answer for ail purposes, without any further pleading or 
replication by the complainant herein, and that the remaining testi- 
mony to be taken herein may be taken without further notice, order, 
or pleading. 

•For other cases see same topio & i nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



MORTHEKN S. 8. CO. V. EAKN LINE 8. 8. CO. 529 

NORTHERN S. S. CO., Limited, v. Eâ.RN LINE S. S. CO. 

(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. 113. 

Shipping (§ 49*)— Chaeteb Hibb— Détention of Vessbl Through Illness or 
Masteb. 

Where a vessel, under a time cliarter provlding that, "in the event of 
loRS of time from deflciency of men or stores * * ♦ for more than 24 
hours, tlie payment of hire shall cease until she be again in an efficient 
State to résume her service, • * ♦ the act of God, » * » restraint 
of princes, rulers, and peopl« • • • always mutually excepted," was re- 
fus,ed clearance i>apera after lier diseliarge on account of the illness of lier 
master, which incapaeitated him from performing hls dutles, and after she 
was cleared was obliged to put in at another port for the same reason, 
belng detained In each case longer than 24 hours, the eharterer was en- 
titled to deduct from the hire for sueh time, but, In the absence of any 
provision in the charter therefor, was not entltled to deduct for port 
chargea and expenses, cost of coal, etc., incurred durlng the delay which 
he was under the charter required to pay. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 49.* 
Déductions and offisets from charter hire, see note to Tweedle Trading 
Co. V.. George D. Bmery Co., 84 C. a A. 254.] 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in admiralty by the Northern Steamship Company, Limited, 
against the Earn Line Steamship Company. Decree for respondent, 
and libelant appeals. Reversed, 

For opinion below, see 169 Fed. 708. 

This cause cornes hère upon appeal from a decree of the district 
Court, Southern District of New York, dismissing a libel brought by 
the owner of the steamship Saltwell to recover a balance of charter 
hire. 

J. Parker Kirlin and Charles R. Hickox, for appellant. 
Horace L. Cheyney, for appellee. 

Before LACOMBE, COXE, and NOYES. Circuit Judges. 

LACOMBE, Circuit Judge. The making of certain déductions 
from the charter hire was admitted. Part of the amount so deducted 
represented hire for a period while the vessel was in quarantine at 
Sagua, and also while she put into Havana to obtain médical assistance 
for the master and steward, who were alleged to be ill and unable to 
perform their duties. The balance of the amount deducted consisted 
of somé small expenses incurred during the détention at Sagua. 

The court disposed of the case on the authority of Tweedie Trading 
Co. V. George D. Emery Co. (D. C.) 146 Fed. 618, aflârmed 154 Fed. 
472, 84 C. C. A. 253. The provisions of the charter are practically the 
same as those construed in the case cited. Section 16 provides that, 
"in the event of loss of time from deflciency of men or stores * * * 
for more than 24 hours, the payment of hire shall cease until she be 
again in an efficient state to résume her service," and section 17, 

•For otber cases eee same topic & % NVMBsBîn Dec. & Am. Blgs. 1907 to (fête, & Rep'r Indexa* 
175 F.— 34 
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"* * * the act of God, * * * restraiiit of princes, rulers, and 
people * , * * always mutyally excepted." The charter also lets 
the vessçl "with full complément of officers, seamen, engineers, and 
firemen for a vessel of her class."' ' 

The vessel arrived at Sagua October 3d, and her discharging was 
completed Qctober 14th. She had ho cargo to load. The captain had 
received instructions to proceed to progresso, but at that time he and 
the steward were suffering from a severe attack of fever, in consé- 
quence df which the port authorities, refused to allow the vessel to be 
cleared until the fever could be properly diagnosed. She subsequently 
obtained clearance and sailed October 17th. The captain's fever de- 
veloped October llth. He at once secured médical attendance; the 
dbctor visiting him once and sometimes twice every day so long as he 
was in port. His illness did not interfère with the discharge of the 
cargo, and despite his condition he undertook to nayigate the vessel 
when she left on the 17th; but he found himself very feeble, with a 
high température and no signs of improvement, and to secure further 
médical aid for himself, and also for the steward, he proceedéd to 
Havana and after a delay there of 31 hours resumed the voyage. The 
déductions from hire are for the 3 dâys and 3 hout-s at Sagua and the 
31 hours at Havana. The condition of the steward need not be con- 
sideréd;* The master was an indispensable part of the ship's company. 
She could not properly proceed without him, and there was no ohe in 
Sagua to take his pilace. 

We havè so recently discussëd the law governing this situation in 
the Tweedie Case, supra, and also in Glyde Commercial S. S. Go. v. 
West India S. S. Co., 169 Fed. 275, 94 C. C. A. 551, and Gow v. Gans 
Steamship; Line (C. C. A.) 174 Fed. 215, that it is sufficient to say that 
we are satisfied from the record that from October 14th, when the dis- 
charge was completed, till he left Havana, the captain was not in such 
a condition of health as would warrant his prosecuting the voyage; 
that it was a prudent and proper act for him to secure médical attend- 
ance till he was suifRciently restored to health to résume the discharge 
of his important duties ; and that during that period theré was a con- 
structive deficièncy of officers, within the terms of section 16. We 
are not satisfied from the recçrd that if there had been another com- 
pétent captain available on October 14th, who was prepared to take 
his place, the port authorities woùld rièvertheless hâve held the ship. 
The case seems, therefore, to fajl within the rule laid down in the 
Tweedie Case. 

We do not see, however, on What principle the port expenses at 
Sagua fbr coal, bîinker survey, commission, and telegram, etc., $165.39, 
were déducted. The section provides merely that "the hire shall 
oease/' There is no stipulation about coal, port charges, commissions, 
and ail othér charges, ex'cept the one contained in section 2, which pro- 
vides that the charterers shall prOvide and pay for them. 

The decree is reversed, and cause remitted, with instructions to de- 
cree in faVor of libelaht for $165.39, with interest, but without costs. 
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In re FISCHEE et aL 

(Circuit Court of Appeals, Second Circuit. January 11, 1910. On Pétition for 
Kehearlng, Jtinuary 21, 1910.) 

No. 20. 

Bankeuptct (§ 817*) — Fées — AiLOWANOE to Attoenets in Involuntabt 
Pbocebdings. 

Attomeys, who flled a pétition in involuntary banliniptcy for creditors, 
wÊlch was détective and Insufficient to warrant an adjudication, wbich 
was made on a second pétition by ottier creditors, are not entitled to an 
allowance of fées from the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 493-495; Dec. 
Dig. § 317.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Charles Fischer and others, bankrupts. Pétition 
by Anselm Frankenthaler to revise an order of the District Court. 
Pétition denied. 

This cause cornes hère upon pétition tô revise an order denying a 
motion to resettle an order of the District Court, Southern District of 
New York, wliich confirmed a report of the spécial master and account 
of receiver. 

Oppenheimer & Schreir, for petitioner. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Without reciting the numerous motions and or- 
ders, it is sufficient to say that the petitioners hère, who were the 
lawyers who filed the first pétition in mvoluntary bankruptcy on May 
25, 1908, contend an allowance should hâve been made to them as at- 
tomeys for petitioning creditors, instead of to the attorneys who filed 
the second pétition (of différent creditors) on May 36, 1908. It ap- 
pears from the record that the first pétition was defective, for the 
reason that it was filed by two creditors only, and did not aver that ail 
the creditors of the bankrupt were less than twelve in number. We are 
satisfied that the décision of the spécial master and of the bankruptcy 
court is correct. 

The pétition to revise is denied. 

On Pétition fof Rehearing. 

In a mémorandum handed dbwn January 11, 1910, it was mistakenly 
supposed that the pétition in involuntary bankruptcy was defective, 
and it was thought unnecessary to examine the record. Attention has 
been called to the fact that the pétition was correct in form because, 
although signed by 3 creditors only, it averred, on information and be- 
liôf,, that the bankrupts "hâve creditors less than 12 in number." The 
record shows that, although correct in form, it was not sp in fact; 
the affidavit of counsel showing that there are about 75 creditors. 
However, since there was no defect in form, the whole record may 
now be examined. 

•For other cases see eame topic & i kttmBekIh Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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What the petitioner hère is really seeking to révise is an order of 
the bankruptcy court which confirmed a report of the référée as to 
what allowances should be made to various counsel. That order was 
entered October 19, 1908, and no pétition to revise it has ever been 
fîled. Instead of filing such pétition, motion was made to resettle the 
order, not in substance, but by including therein a long enumeration 
of papers and proceedings. That motion was denied, and the order 
denying it is brought hère for revision. We find no error in such re- 
fusai. The original order recited that the matter came before the 
court on the referee's report and motion to set it aside. If pétition to 
revise such order in this court had been filed, there would hâve been 
no difïiculty in presenting hère ail the papers and proceedings which 
were before the District Judge. It is common practice to allow parties 
to print and submit any such papers, and, in some instances where 
there is dispute between them as to what papers were before the Dis- 
trict Court, to request the District Judge to certify thereto. It cer- 
tainly was no error calling for the revisory action of this court to deny 
the insertion of the detailed récitals which were submitted on resettle- 
ment. The practice in bankruptcy is similar to that in equity. The 
eighty-sixth equity rule pi-ovides that there shall be no récitals in de- 
crees or orders. Although in modem practice this is not always 
strictly adhered to, when some usefui purpose would be subserved by 
departing f rom it( it cannot be held error in the bankruptcy court when 
such rule is followed. 

While thus disposing of this pétition, we may add that the subject 
of allowances to the respective counsel is one about which the référée 
and the bankruptcy court, entirely familiar with the proceeding, are 
much better able to détermine than we could possibly be. Whether 
one counsel should receive $75 or $100, or whether a fee of $50 should 
go to one or the other of two competing attorneys, is a matter resting 
in the sound discrétion of the bankruptcy tribunals. 

The pétition to revise is denied. 



eUNTINGTON T. TOLEDO, ST. L. & W. R. CO. 

(Circuit Court of Appeals, Slxth Circuit December 14, 1909.) 

No. 1,931. 

1. CoNTBAÇTs (§ 245*)— Construction ànd Opebation— Oeaii Ageeement Ool- 

LATEEAL TO WEITTEN CONTEACT. 

An action at law cannot be malntained lu a fédéral court for breach of 
a paroi àgreement for the employment of plalntlflf by défendant, alleged 
to bave been made between them as part considération for a release by 
plaintlff of a clfiim for damages for a personal Injury, where sijbsequent 
to such alleged agreeœent a written contraot of settlement and release 
was made between the parties, complète in Itself and the terms of which 
were fnlly understood and carrled out, but which contained no provision 
for plaintifiTs employment. 

[Ed. J^ote.— For other cases, see Contracta, Cent Dlg. §§ 1129, 1130; Dec 
Dig. § 245.*] 

*For other cases see same topic & § numbeb in Deo. & Am. Digs. 1907 to date, & Bep'r Indexe! 
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2. Appeai, and Erko» (| 969*) — Décisions Bevibwablb — DisCketionart 

RtIMNGS. 

Bullngs by a fédéral court durlng a trial refusing to grant leave to 
plaintlff to withdraw a jurer, and continue the case or to file a blll in 
equity to reform a contract, were dîscretlonary, and are not reviewable 
by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Brror. Dec. Dig. § 969.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by William A. Huntington against the Toledo, St. Louis 
& Western Railroad Company. Judgment for défendant, and plain- 
tif? brings error. Affirmed. 

, This suit was brought by William A. Huntington, a citizen and résident 
of Lucas county, Ohlo. against the Toledo, St. Louis & Western Railroad Com- 
pany, a corporation of Indiana. ownlng and operating a railroad from Toledo 
to St. Louis. On November 7, 1903, Huntington was in the employ of the rail- 
road Company as conductor of passenger trains, and was on that day injured 
through alleged neglect of the railroad company. In the pétition it is alleged 
that in December, 1903, or Janwary, 1904, he entered Into an agreement of 
settlement with the coinpany "for the damages which he had sufCered by rea- 
son of receiving said injuries" ; that "as a part of the terms of sald settle- 
ment he was paid for loss of time" ; and, further, that the company "agreed 
as part of the considération of the plaintlff releasing It from the damages 
• • * to retaln plaintlff in the service of the company, and give him em- 
ployment at bis regular work of a conductor or at such other work as he 
might be able to perform so long as the plaintlff desired to remain in the 
service of the company." It is averred, further, that this agreement "was 
partly In writing and partly verbal ; * * * that In carrylng out the 
terms of said settlement plaintlff did release the défendant from said dam- 
ages and the défendant * * • did continue plaintiff In Its service as a 
conductor until on or about the month of March or April, 1903," when the 
company dlscharged him without just cause, and refused longer to retaln 
plaintlff In its employ or pay. Damages In a large sum are asked for breach 
of the agreement. 

In the answer it is admitted that Huntington was In the company's employ 
as a conductor, that he had been injured, but it Is denied that the company 
was in fault. It is averred in the third défense that in January, 1904, the 
parties entered into an agreement In writing which in substance bouud the 
company to pay $210, and Huntington to release and discharge the company 
from any and ail liabllity for hls injuries. In' the fourth and flfth défenses 
it is admitted that Huntington thereafter continued in the employ of the com- 
pany until as averred he was dlscharged in 1905 for just cause, and the other 
allégations of the pétition are denied. 

In the reply it is admitted that Huntington slgned some paper at the tIme 
of makiug the settlement, but it is averred that, if there is any language 
thereln purporting to release the company upon the payment of $210, "the 
same was written in the paper without the knowledge or consent of this plain- 
tlff, and through fraud practiced by the i)erson or persons, who caused said 
paper to be prepared." 

The case was tried before the court and a jury, and In the course of Hunt- 
Ington's testimony he stated that one Reifsnider, claim agent of the company, 
called to see him in regard to a settlement. He was then asked to state the 
conversation had between them. Objection was made, which resulted In the 
written release (set out in the opinion) being Identified, and Huntington's sig- 
nature to it admitted. Leave was thereupon asked aud glven to amend the 
pétition by striking from it the paragraph containing the allégation that "the 
agreemeiit was partly in writing and partly verbal." 

Huntington was permitted against objection to testify to conversations had 
by him wlth Frazler, superintendent of the company, and also with the claim 

*For otber cases see same topic £ { numbbb lu Dec. & Am. Digs. 1907 to data. & Rep'r Indexes 
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agent,' RefftnJïter, concernlngithe settlementi He testified-thatrFrazler saldr; 
"I will glve you full time for the tlme you hâve lost and promise you a iper- 
manenti position with the coinpany.:aB long, as you wish tosTeaiaini" and, fur- 
ther, that Eeifsntder, on presentlng the paper for hls signature, stated that 
Frazler haditold hlm substantlàlly the same thlng, whereupon, he signed the 
paper. He then proceeded In hls direct examinatlon: "Q. What, if anytljing. 
wassaia|)y,; Mr. Relf suider jtOiyQii on the subject of puttlng the agreement in 
writlng for your services or for empioyment? A. I asked hlm if he • would 
put the ajSreejijtjent in writlng and he said, 'No' ; that.they di4n't do that, but 
Mr. Frazler had promlsed It and he ïiad ail the respect in the world for Mr. 
Frazler, and thought it was ail rlght and he would llve up tô hls part of the 
agreenaerit.*' .' ' 

Huntin^«nïhaving statedithat he dld not read the release, the followlng 
oceurred in hls cross-examinatlon: "Q. Now, Mr. Huntlngton, dldn't Mr. 
Keifsnîder at that tlme read that voucher to you and dldn't you remark, 'I 
don't sefe àal'thïhg hère relative to thç arrangement ôf rhy contlnulng in the , 
employofthê Company whlch kr. Frazler madf with pie,' or words to that 
efCect? A. I thlnk I asked thé' 'Question If it was In there, and he said, 'No.' 
Q. Theh at the time you were éignlng this release yoti knew that there was 
nothing ahou't re-émployment in thls release? A. I sûpposed that there 
wasn't." 

Reifsnldér, on' belng called by plaihtifif, testifled agalnst objection that he 
read over thp wrftten release to Huntlngton, and in other resj>ects his testi- 
mony was about the same as' Huntlngton' s. Some other testlmony of the 
same gênerai character waS recôlved. When plalntlfE résted, the défendant 
moved tb stii'ike out ail the testjmony of conversations had prlor to or at the 
tlme of the exécution of the release. The motion was overruled. Défendant 
thereupon forlnally ofCered the release, and ofCered testlmony of Frazler deny- 
Ing maklng àiiy oral agreement, also oflCered copies of papers including the by- 
laws of the company. 

At the close of ail the évidence, the company renewed its motion to exclude 
the évidence ofEered by Huntlngton, and alsb moved to exclude ail the évi- 
dence. Thèse motions were overruled, but a verdict was on motion directed 
for défendant. Thereupon plaihtiff's counsel moved that à juror be wlth- 
dra-wn and the cause continued, and thàt plalntlff be "permltted to file a blll 
on thé equlty slde of this court to reform this contract," whlch motion was 
overruled. The cause is pendlng hepe upon proceedlngs in error. 

C. A. Thatcher, for plaintifï in error. 
C. A. Schmettau, for défendant in error. 

Befôre LURTON, SEIVERENS, and WARRINGTON, Circuit 

Judges. . , ,; . ^ ', ,, ;, , ,,; . 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The theory of recovery in this case is that plaintiflf in error is eu- 
titled ;tô maintain an action at law for breach qf an oral agreement 
of settlement, which was made shortly prior tothe exécution of a 
written agreement upon the same subject. As pointed out in the state- 
ment, the oral agreement purports to embody the settlement of a 
claim ôf plaintiff in errot. for injuries receivèd by him through àl- 
leged, négligence of the rail^oad çpmpany. It is tp be pbserved, how- 
ever, that the action is not torecoverîor such injuries, but is to recover 
upon the agreement itself; ' The case therefore differs from a class of 
actions at law in which rèçc^Véry has beeii allowed Wpoii the original H- 
ability or obligation, as against a défense of settleineni: which under 
proper averment is shown to hâve been obtained through fraud. Wag- 
ner V. National Life Ins. Co., 90 Fed. 395, 33 C. C. A. 121. tVhen re- 
covery, is founded on the, alleged agreement of settlement, and the 
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testimony oiïered discloses the existence of an agreement m wr'.t- 
ing upon the subject of the very settlement in question — indeed, tlie 
written contract pleaded as a défense — a différent question arises. 

We are thus brought to a considération of the written agreement, 
and of the question whether secondary. évidence is admissible in the 
présent action to prove that the writing does not contain the whole 
agreement. The instrument is as foUows : 

"Toledo, St. Louis & Western Rallroad Company. 

"To W. A. Huntlngton, Dr. ' 

"19(H. Jamiary 30tb, $210.00 

"In considération of two htindred and ten and no-lOO dollars to me paid by 
the Toledo, St. Louis & Western Rallroad Company, the recelpt of which Is 
hereby acknowledged, I hereby release, and discharge the said Toledo, St. 
Louis & Western Rallroad Company from any and ail liability for and on ac- 
count of any clalm I hâve, or may hâve, against sald rallroad company by 
reason of, or in any manner growing out of Personal Injuries and loss of time 
sustained by me while on duty as conductor of train No. 3, November Tth, 
when same was turned over and I sustained broken ribs and severe bruises 
on or about the Tth day of November, A. D., 1903, at Frankfort, state of In- 
diana, sald amount having been received In full for any and ail claims of any 
nature arlslng out of sald accident. ^ 

"And I also hereby agrée that this release shall operate as a bar to any and 
every suit at law or otherwlse, which I or my heirs, executors, admiiiistra- 
tors, or Personal représentatives otherwlse might or eould sustain by reason 
of the claim aforesaid. And I hereby certlfy that the foregoing receipt and 
release have been read to me, and that I am fuUy satisfled tUerewith. 

"W. A. Iluutington. 

"Witness, C. S, Relfsnider, spécial agent. * » * Approved, ,Tas. L. Fra- 
zler. Approvel for payment. T. P. Shonts, président. Received, Febmary 25, 
1904, of the Toledo, St. Louis & Western R. R. Co., two hundred ten aiid 00-100 
dollars., in full of the above account. W. A. Huntlngton." 

It is manifest that this instrument is not a mère receipt. It is con- 
tractual in form and substance. On its face it is explicit and ap- 
parently complète. Its language is in no particular suggestive of 
omission. Indeed, it required the offer of oral testimony to dis- 
close any idea of omission. This related to the disputed promise of 
employment. But, as pointed out in the statement, Huntlngton was 
conscious of that omission when he signed the agreement. 

It is claimed in argument that évidence of a promise to employ only 
affects and was intended only to affect the considération mentioned 
in the agreement, and that, like the admission of payment or amount 
expressed in any ordinary receipt or deed, it may be explained by 
paroi évidence. But the difficulty of applying the rule thus su-^gest- 
ed to the présent instrument is that, under the testimony ofïered, 
it would in terms introduce into the agreement covenants creating 
(aside from any question under the statute of f rauds) new and im- 
portant légal relations between the parties on the very subject of 
settlement contained in the written agreement. It would fasten a con- 
tinuing covenant on the company to employ Huntlngton and pay him 
wages so long as he might choose to remain, and, of course, would 
invest him with a corresponding right so to remain. It therefore 
needs but to be stated that such testimony would in efïect plainly 
add to the written contract and change it materially as a whole, and 
so resuit in permitting a contract to be reformed in a proceeding at 
law. 
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In The Cayuga, 59 Ked. 483, 485, 8 C. C. A. 188, the right to ex- 
plain or contradict an instrument kindred in character to the présent 
one was fully considered by this court and denied. Af ter recog- 
nizing the settled law that so much of "an instrument as is in the na- 
ture of an acknowledgment of receipt" may as a gênerai rule be ex- 
plained and contradicted by paroi évidence, Judge Severens said: 

"But this Instrument contalned more than a mère reccipt. It stated that, 
In considération thereof, the owners of the Manltowoc released and forever 
diseharged the Cayuga and her owners from ail claims whatsoever on account 
of the Injury resultlng from the collision, except the claim made hy the own- 
ers for the loss of the use of the barge Manltowoc. It was a release, under 
seal, of ail daims resultlng from the collision except the one saved, namely, 
that for the value of the use of the vessel durlng the time she was disabled. 
This agreement for release was In the nature of a contract, and could no more 
be disputed or controlled by paroi évidence than any other instrument in 
writlng witnessing an agreement of parties." 

To the same effect are: Bofinger v. Tuyes, 120 U. S. 198, 205, 7 Sup. 
Ct. 529, 30 h. Ed. 649; Green v. Chicago & N. W. Ry. Co., 93 Fed. 
873, 877, 35 C. C. A. 68 ; Jackson v. Ely, Exécuter, 57 Ohio St. 450, 
458, 49 N. E. 792; Cummings v. Baars, 36 Minn. 350, 353, 31 N. W. 
449; Baum v. Lynn, 72 Miss. 932, 935, 18 South. 438, 30 L. R. A. 
441 ; St. Louis & F, Co. v. Dearborn, 60 Fed. 880, 882, 9 C. C. A. 
286 ; Goss v. Ellison, 136 Mass. 503 ; Goodwin v. Goodwin, 59 N. H. 
548, 550; Rapid Transfer Ry. Co. v. Smith, 98 Tex. 553, 555, 86 S. 
W. 333. And in Perry v. O'Neil & Co., 78 Ohio St. 200, 85 N. E. 
41, where the pétition was to recover for personal injuries and the 
answer set up a release, the judgment of the Circuit Court reversing 
the trial court for refusai to charge that the release was a bar to 
recovery for personal injuries in terms therein recited was affirmed, 
on the ground that the release was not void, and, if voidable, would 
hâve to be set aside by proper proceedings before an action for the 
tort would lie. 

The following cases involved actions based upon breach of alleged 
oral agreements of employment, where written releases for injuries 
had been given and offers of oral testimony were rejected: Myron v. 
Union Raiiroad Co., 19 R. I. 125, 32 Atl. 165; Milich v. Armour, 
60 Kan. 229, 234, 56 Pac. 1 ; White v. Raiiroad, 110 N. C. 456, 460, 
15 S. E. 197; Williams v. K. C, S. B. Ry. Co., 85 Mo. App. 103, 
108 ; Jessup v. C. & N. W. Ry. Co., 99 lowa, 189, 192, 68 N. W. 673 ; 
Jackowski v. Illinois Steel Co., 103 Wis. 448, 453, 79 N. W. 757. 

Ail the foregoing décisions concern releases which contained provi- 
sions of a contractual nature; and the controlling principles of those 
décisions touching the introduction of secondary évidence are the 
same as those that forbid the admission of paroi évidence to add to 
or alter or vary written contracts of the ordinary type. The déci- 
sions opposed to thèse, and relied on by plaintifï in error (Pennsyl- 
vania Co. v. Dolan, 6 Ind. App. 109, 32 N. E. 803, 51 Am. St. Rep. 
289 ; Usher v. N. Y. C. R. R. Co., 76 App. Div. 432, 78 N. Y. Supp. 
508; Galvin v. Boston Elevated Railway. 180 Mass. 587, 63 N. E. 
961), are, we think, exceptional, and not in accord with the weight of 
authority. 
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Hence the présent case must be governed by the familiar rule 
that conversations or negotiations which resuit in the exécution of 
a written contract complète on its face are regarded as merged in 
that instrument. As illustrative of the rule, we may allude to lan- 
guage employed by Mr. Chief Justice Fuller in Seitz v. Brewers' Re- 
frigerating Co., 141 U. S. 510, 517, 12 Sup._ Ct. 46, 35 L. Ed. 837, 
when passing upon an alleged error in directing a verdict and so re- 
jecting among other things évidence of an oral agreement claimed to 
hâve been made prior to or contemporaneously with the written con- 
tract. He said: 

" • ♦ * when the wrltlng Itself upon Its face Is couched In such terms as 
Import a complète légal obligation wlthout any uncertalnty as to the object 
or extent of the engagement, It Is concluslvely presumed that the whole engage- 
ment of the parties, and the extent and manner of thelr undertaklng, were 
reduced to wrlting." 

The rule was also aptly illustrated by Mr. Justice Day, when, as 
judge of this court, he announced the opinion in Ferguson Contracting 
Co. v. Manhattan Trust Co., 118 Fed. 791, 795, 55 C. C. A. 529. 

The déniai of the motion of plaintifï in error to withdraw a juror 
and continue the case, and grant leave to file a bill on the equity side 
of the court to reform the contract, is not open to review. The rul- 
ing was made in the progress of the trial, and was plainly within the 
discrétion of the court. We hardly need say that the rights of plain- 
tifï in error to hâve the instrument reformed in equity hâve not been 
considered. 

The judgment must be affirmed ; and it is so ordered. 
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STEWARD et aL v. BLUEGRASS CANNING CO. et aL 

(Circuit Court of Appeals, Slxth Circuit December 14, 1909.) 

Nos. 1,956, 1,957. 

1. Saines (S 27S*)— Wabranties— Implied Wabbantt of Fitness. 

Where a deflnite article Is speciflcally ordered from the manufacturer 
and fumished, although It Is known by both parties that It is requlred for 
a particular purpose, there Is no Implied warranty that It shall be sultable 
for such purpose. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. Si 772-776 ; Dec. Dlg. 
S 273.» 

Contracta for sale of things to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 O. C. A. 363.] 

2, Evidence (S 441*)— Pabol Evidence to Chanoe Wbitten Conteact— Salk 

AND Wabbantt. 

Where a written contract for the sale of manufactured articles is com- 
plète and unambiguous, a warranty not contalned thereln cannot be added 
by paroi. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 1790, 2035; 
Dec. Dig. i 441;* Sales, Cent Dig. § 721.] 

*For other cassa le» sama topic £ S hvmbsb in Dec. & Am. Diga. 1907 to date, ft Rep'r Indexas 
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3. Appkai, and EfiBOB (§ 226*)— Issues Not Peesented to Lowee Couet. 

A Judginent respectiog costs wlll aot be reviewed unless the attention 
Of the trial court was called to the grounds of objection thereto, and 
proper exception was reserved. 

[Ed. Note. — For ôther cases, see Appeal and Error, Cent. Dig. § 1324 ; 
Dec. Dlg. § 226.*] 

4. Attachment (§ 139*)— Bfïect of Defective Bond— Kentucky Statdte. 

Uridef Ky. Clv. Code Prac. § 198, which as construed by the state courts 
requlres a plalntlffi In attachment to give a bond in double the auiount of 
his claim, and section 682, provlding that, if the bond be judged defective, 
a new and sufBcient one may be glven wlthln a reasonable tlme to be flxed 
by the court, the failure of a plaintiff to give a bond in twice the amount 
of his daim does not rçnder the attachment void, but voidable only, and 
a motion to discharge It is properly overmled. 

[Ed. Note. — For other cases, see Attachment, Cent. Dlg, §§ 354, 355 ; Dec. 
Dig; §189.*] 

6. Bankeuptcy (§ 156*)— Pending Action by Bankbupt— Attachment— Con- 
tinuance by sueett. ,, , 

On the bankruptcy of tlîe plaintlflf In an attachment suit and the refusai 
of the ti-ustèe to continue the suit, a surety on the attachment bond may be 
allowed to continue It In the bankrupt's name for his own protection. 

[Ed. Note.— For oth«r cases, see Bankruptcy, Dec. Dlg. § 156.*] 

In Error to the Circuit Court of the United States for the Western 
District of . Kentucky. 

Action by the Bluegrass Caiining Company and others against L,. & 
J. A. Steward. Judgment for plaintiff, and both parties bring error. 
Afïirmed. 

G. W. Jolly, for Bluegrass Cannïng Co. 
C. S. Walker, for L. & J. A. Steward. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This was an action for damages by the 
vendee for thé breach of à contract for the sale of 750,000 Steward's 
sanitary cans,: suitable for packing tomatoes, and a counterclaim by 
the vendor. There was a judgment for plaintiff for part of its claim, 
less a part of the defendant'S counterclaim. Each party has sued out 
a writ of errqr. 

On February 13, 1904, the Blue Grass Canning Company signed in 
duplicate a written order in thèse words : 

"Columbus, O., February 12, 1904. 
"L. & J. A. Steward, Butland,Vt. 

"Gentlemen: Please enter our brdër for Seven hundred ànd flfty thousand 
(750,000) tin cans as follows: 

"About 365 M. Stiuulnrd thr'ee-pourids at $20.75 

"About 375 M% 5V2 iu. tall cans at 23.1)0 

"Freight equallzed wltb Hoopston, 111.: 

"Usual allowance unide by us of two cans per thousand for leaks and ail can 
leaks over that to be pald for cans and contents as usual caused by defective 
manufacture. " • ■ ' . ^ ■ • . 

"Shipments in car load lots, one car In June and two cars in July and other 
shipments as hereafter spec'ifled durlng August, September and Octobor. Four 

•For other cases see asme. topic & § nujwbse in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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machines to be furnished (seamers) us at $350.00 eaeh, to be paid for half 
October first after packlng season and before January 1, 1905. 
"Csual terms slght draft agâlnst bill of lading. 

"Blue Grass Canning Company, 
Aceepted, J. N. Grant, Manager." 

"L. & J. A. Steward." 

This was aceepted by the vendor, L. & J. A. Steward, in writing, as 
shown above, and one copy retained by each. 

The parties will hereafter be designated simply as vendor and ven- 
dee. 

Under this ordër 86,140 cans were shipped and received and ùfeed 
by the vendee. Some 8,000 of thèse cans proved defective for some 
reason, either because the cans were badly made or because the seam- 
ing machines supplied under the same contract were not capable of 
making them airtight. Some 200,000 other cans were shipped, but, 
failing to get a definite guaranty in respect to them, they were rejected. 
Thereupon this shipment was attached by the vendee, in the hands of 
the carrier, and this action for damages begun. The damages averred 
to hâve been sustained were of two kinds : First, actual damages re- 
sulting from the loss of 8,000 cans, with their contents, aggregating 
some $700; and, second, damages alleged to hâve been sustained 
through the f ailure of the vendor to supply them with the f uU number 
of sanitary cans up to the contract and with seaming machines fit to 
make the cans airtight when fiUed. The latter kind of damages were 
said to amount to some $14,000. There was a judgment for the plain- 
tif? for some $600 on account of the first kind of damages, offset to the 
extent of $350 by a counterclaim set up by the vendor for the price of 
one seaming machine, which had been delivered, but not paid for. 

The court excluded évidence of an alleged oral contract made anté- 
cédent to the writing set out heretofore. This oral agreement was de- 
clared upon as the complète contract between the parties ; the writing 
of February 13, 1904, being treated as a mère order made in pursuance 
of and under the prior.oral contract. 

The alleged complète oral agreement, as stated in the pétition, dif- 
fers from the agreement as reduced to writing and signed by both 
parties only, in that it is stated that : 

"It was understood and agréed between the plalntlfC and défendants that 
an allowance of two cans out of eaeh thousand of said cans should be ex- 
pected and deducted for ail imperfections in ail said cans, and that the re- 
malnder of said cans should be perfect and should be so made by défendants 
as to be airtight and perfect and when sealed would be airtight and prevent 
the atmosphère from enterlng and perfeetly préserve the toinatoes and con- 
tents theretn." 

Upon this matter the writing says : 

"TJsual allowance of two cans per thousand for lealcs and ail can leaks over 
that to be paid for cans and contents as usual caused by defective manu- 
facture." 

In respect of the seaming machines, the oral contract is thus stated : 

"And défendants further agreed with the plalntiff that said four seaming 
machines should be so constiucted as that said cans could be perfeetly sealed 
and made airtight therewith." 
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The contract of sale as reduced to writing included no représenta- 
tions, warranty, or guaranty as to thèse machines. Ail that is said 
about them is ; 

"Four machines to be (urnlshed (seamers) us at $350.00 each to be paid for 
half October first after packing season and before January 1, 1905." 

The material différence between the preceding paroi negotiations 
and the written contract or order which resulted is that something was 
said in the nature of a warranty that the seaming machines to be sup- 
plied should answer the purpose intended by the buyer, and perfectly 
seal and make airtight the cans to which they should be applied. This 
warranty was not embodied in the writing, which evidently was in- 
tended by both parties to include the terms and conditions of the sale. 
The machines purchased are specifically designated in the order ac- 
cepted. They were delivered and put into opération. It is not claimed 
that any defect in their opération was known to the vendor and un- 
known to the vendee. They were adapted to perform the work ex- 
pected to be donc. That the results may hâve proved unsatisfactory, 
because some of the cans proved leaky after being filled and subjected 
to high pressure in the cooking opération, is as much as is averred in 
the pleadings. But that a warranty results from the mère sale of 3 
definite article upon a spécifie order for a particular article, even when 
the thing is required for a particular purpose, is not supported by the 
settled rules of law. In Seitz v. Brewers' Refrigerating Machine Co., 
141 U. S. 510, 518, 12 Sup. Ct. 46, 48, 35 L. Ed. 837, the rule is thus 
stated : 

"Where a known, described, and definite article Is ordered of a manufac- 
turer, although it is stated by the purehaser to be required for a particular 
purpose, stlU, If the known, described, and definite thlng be actunlly suppUed, 
there Is no warranty that It shall answer the particular purpose intended by 
the buyer." 

• If the buyer desired a warranty that thèse machines would make 
airtight, without regard to other conditions, every can sealed through 
their use, it should hâve demanded it and included it in the final agree- 
ment of purchase. 

That the written contract fully expressed the final agreement is ap- 
parent. It was complète and perfect upon its face, and wholly without 
ambiguity. It was not error to exclude évidence of a warranty by 
paroi which would operate as an addition to the written contract. The 
case is governed by Seitz v. Brewers' Refrigerating Company, cited 
above. and Huntington v. Toledo, etc., Railroad Co., 175 Fed. 533, 
where the subject of adding a new term, by paroi, to a written agree- 
ment, is fully considered by Judge Warrington, speaking for this court. 

The other errors assigned by the vendee relate to this exclusion of 
évidence, tending to show a différent contract from that embodied in 
the writing, and we need not say more than that there was no error 
of which the vendee can complain. 

We hâve been urged to correct the judgment of the court disallow- 
ing either party costs. This suit was removed from the state court, 
and does not therefore corne within the terms of section 968 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 702), which provides that. 
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when a plaintiff in a suit originally brought in the Circuit Court shall 
recover less than $500, he shall not be allowed his costs. The difficul- 
ty is that no exception was taken in time to this judgment, nor was the 
trial judge's attention called to the fact that the suit had been removed 
from a state court, and had not been originally brought in the Circuit 
Court. See Kreager v. Judd (C. C.) 5 Fed. 27. Judgment in 1,956 
affirmed. 

This brings us to the writ of error sued eut by the défendants below 
and numbered on the calendar 1,957, a separate transcript having been 
filed quite unnecessarily in aid of this cross-writ. 

The principal error relied upon is the action of the court in not dis- 
charging an attachment which had been levied upon some 300,000 cans 
shipped to the plaintiffs in the hands of a railway carrier, being cans 
which the plaintiffs had refused to receive, as before stated. 

The action was begun in the state court, and removed, for diversity 
of citizenship, into the court below. Simultaneously with the issuance 
of the attachment there issued a writ of summons which was served up- 
on one of the défendants. The jurisdiction of the court does not, how- 
ever, dépend upon the attachment, for both défendants entered their 
appearance, without réservation, removed the case, joined in a gên- 
erai demurrer, answered, and filed a counterclaim. The only appar- 
ent reason for desiring this court to rule upon the sufficiency of the 
attachment which was issued in this case is to enable the défendants to 
maintain an action for damages, in case it should turn out to hâve been 
wrongfully issued. And the only ground upon which it is said to hâve 
been void is that the bond upon which it issued was not in double the 
amount of the plaintiff 's claim. The fact that the défendants were 
nonresidents of the state of Kentucky was ground for an attachment 
under the Kentucky statute. The affidavit was also in compliance with 
the statute. 

Section 198 of the Kentucky Code of Civil Practice reads as fol- 
lows: 

"The order of attachment shall not be issued by the clerk, until a bond has 
been executed In his office by one or more sufflelent sureties of the plaintiff 
to the effect that the plaintiff pay to the défendant ail damages which he may 
sustain by reason of the attachment, If the order be wrongfully obtalned, not 
exceeding double the amount of the plaintiffs claim." 

It wouîd seem that the Kentucky court has construed the require- 
ment that the bond shall be for a sum "not exceeding double the 
amount of the plaintiff's claim," as meaning that the bond shall be in 
double the sum of the plaintiff's debt and interest. See McDaniel v. 
Sappington, 3 Ky;. 94; Samuel v. Brite, 3 A. K. Marsh. (Ky.) 317. 
The irreguiarity in the attachment pointed out is that, although the 
plaintiff stated its claim for damages as exceeding $14,000, it issued 
upon a bond in the sum of $7,000. The amount of this bond was fixed 
at that sum because the pétition, after stating the fuU claims to be for 
$14,500, says: 

"But the plaintiff asks for a gênerai attachment agalnst the défendants' 
property for the amount and to the extent of $3,500." 

A motion to discharge the attachment because the bond was not in 
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double thé amount of the entire damages claimed would hâve raised 
several questions: First, whether the décisions of the Kentucky court 
do certainly construe the Code provision as requiring a hond in double 
the amount of plaint! ff 's claim; second, whether a plaintifï may not 
ask for an attachmentfor an amount less than his claim, and whether, 
if he be content with the security thus obtained for part only of his 
debt, a bond in double the amount of his debt for which he asks an at- 
tachment is not a compîiance with the statute. Finally, such a motion 
would ràise'the question of whether the attachment might not be sayed 
by a new bond. From an order made on October 4, 1904, it may be 
inferred that a motion to discharge the attachment had been made. 
The ground of the motion is not indicated. That order was in thèse 
words; : ; 

"On the 4th day of Oetober, A. D. 1904, came the plalntlff by George W. 
Jolly, Its attorney. Came also the défendants by C. S. Walker, thelr attorney, 
and the court, being fully advised of the plalntlff's motion for the appohit- 
ment of à recelver herein and for a sale of the property attàched hereiii and 
on the môHon ôf the défendants to discharge the attachment, and also on the 
gênerai and spécial deniurrer to the pétition, delivered an opinion In wrlting 
wliich Is ordered to be flled. 

"Thereupon the plaintlff by Its attorney and with leàve of the court with- 
drew its motion for the appointment of a recelver herein, and, pursuant to sald 
opinion, it is ordered that the sald motion of the plaintlff for a sale of the at- 
tàched property be overruled, to which the plaintlff excepjts that the motion 
of the défendants to discharge the attachment herein be overruled, to which 
the défendants except ; that the demurrers to the pétition be each overruled. 
to which the défendants exeept. The défendants are given tlme to and Ih- 
cluding the 25th day of October to move, answer, or plead further." 

From a short opinion copied into the transcript it appears that the 
court said about such a motion this : 

"The motion mfde is to discharge the attachment, but, as the grounds of at- 
tachment stated by the plaintlff are sufficlent under our Code (section 194), I 
thinli the motion to discharge it shonld.be overruled, whatever might be the 
resuit of à motion to require an additlonal or a new bond." 

Later the défendants acted upon this hint, and moved the court to 
require a bond in double the amount of the plaintifï's claim. The tran- 
script fails to show that the court ever ruled upon this motion, and con- 
tains no exception for.failihg or rçfusing to act upon the motion. The 
presumption upon such a situation is that the application was waived 
or abandoned. 

Later another motion was made to discharge the attachment; one 
of the reasons assigned being that the bond was not in double the plainr 
tifï's claim. Action, by order of the court, was postponed until final 
hearing of the cause. 

At the November term, 1908, the cause came on to be heard by a jury 
upon the issues, when, by direction of the court, the jury returned find- 
ings upon two issues submitted: First, for the plaintlff upon the sec- 
ond and third paragraphs of the amended pétition in the sum of $624.- 
61, and for the défendants, on their counterclaim, in the sum of $350. 
Whereupon the court rendered a judgment in favor of the plaintifï for 
$274.61, being the .amount found for the plaintlff, less the counterclaim 
found for the défendants, but refused to allow costs to either party 
upon the theOry that, as the recOvery was for less than $500, section 
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968 of the Revised Statutes applied. The court further adjudged that 
the attachment should be sustained. No exception was taken to thia 
judgment sustaining the attachment, nor to any part of the judgment 
upon the verdict. Some two months later the défendants asked leave 
to enter an exception to the judgment sustaining the attachment and 
make the bill of exceptions show exceptions so taken. This was de- 
nied, and the bill of exceptions fails to show any exceptions taken in 
time by the défendant below to the judgment against them for $274.- 
61, or to the judgment sustaining- the attachment. Neither does it 
show any exception to the refusai of the court to allow the plaintiflf a 
judgment for costs. 

A separate bill of exceptions prepared by the défendants was disal- 
lowed, the court properly ruling that a single bill of exceptions was 
enough to enable both parties to assign error and prosecute a writ of 
error. 

If we assume that the exceptions found in the order of October 4, 
1904, set out above, to the action of the court denying the motion to 
quash the attachment, raise the question as to the voidness of the at- 
tachment, and that it was not essential that the ground for the mo- 
tion should appear, we are of opinion that the action of the court was 
not erroneouç, inasmuch as the attachment was at most voidable and 
not vpid, although the bond was not in double the sum of the dam- 
ages claimed. 

Section 682 of the Kentucky Civil Code of Practice reads as follows : 

"If a bond provided for by this Code shall be adjudged to be defective, a 
new and sufflcient one may be executed In such reasonable time as the court 
may flx with the same effect as if originally executed." 

The décisions, holding an attachment void when the bond was not 
in double the amount of the plaintiff's claim, of McDaniel v. Sapping- 
ton, Hardin (Ky.) 100, Martin v. Thompson, 3 Bibb (Ky.) 252, and 
Samuel v. Brite, 3 A. K. Marsh. (Ky.) 317, were ail antécédent to this 
section 682. But in Banta v. Reynolds, 3 B. Mon. (Ky.) 80, Chief 
Justice Robertson for 'the court drew a sharp distinction between a 
voidable and void attachment writ, holding in that case that a writ was 
not void, so as to make a constable executing it liable, merely because 
the bond was not for double the debt and interest. The later décisions 
construing and applying section 682 are Bailey v. Beadles, 7 Bush. 
(Ky.) 384; Bank of Frankfort v. Thomason, 66 S. W. 604, 23 Ky. 
Law Rep. 1957. Fleitas v. Cockrem, 101 U. S. 304, 25 L. Ed. 954, was 
a case from Louisiana where the court applied the well-settled rule of 
the Louisiana Courts and is not applicable hère. 

Pending the suit below the canning company was adjudicated a 
bankrupt, and this fact was shown in the case. The creditors declined 
to prosecute the suit. The court below allowed the suit to go on in 
the name of the bankrupt upon the exécution of a bond indemnifying 
the bankrupt against costs by J. E. Gunther, a surety upon the at- 
tachment bond, but announced that it would diSmiss the case if the de- 
fendants would releasc the sureties upon the attachment bond. This 
was declined, and the motion to dismiss the suit because of the plain- 
tiff's bankruptcy was denied. The surety upon the attachment bond 
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had a direct înterest in the successfui prosecution of tHe suit, and, if 
he was willing to indemnify the bankrupt, was properly allowed to 
go on with the case for his own protection. The bankruptcy of the 
corporation did not dissolve it. 2 Clark & Marshall, Private Corpora- 
tions, p. 863. While the bankrupt trustée may intervene and prose- 
cute a pending suit if he will, yet, if he does not, we see no reason why 
the bankrupt may not go on with it if he wishes. Loveland on Bank- 
ruptcy (3d Ed.) p. 438. 

There are no other assignments .of error which need to be specially 
noticed. None of them are well taken. 

Judgment afErmed. The plaintiffs in error in 1,957 will pay costs 
in that case. 



HOHL V. NOEDDEUTSCHER liLOTD. 
(Circuit Court of Appeals, Second Circuit January 11, 1910.) 

No. 105. 

SmPPING (§ 141*)— LiABILITT FOH LOSS Oï GOODS— LIMITATIONS OF AMOtTNT 

IN Bill op Ladinq— Validitt. 

rt Is compétent for a steamship company aa a carrier of goods to limlt 
Its liablUty In case of loss, even as agalnst Its own négligence, by a proTl- 
Blon In the bllls of ladîng that It Is "not accountaWe for any sum exceed- 
Ing $100 per package for goods of whatever description, ♦ * » unless 
the value of sueh be hereln expressed and freight as may be agreed pald 
thereon," where such valuatlon Is the basls on which freight Is charged 
and was fnlly known to the shlpper. 

[Ed. Note. — For other cases, see Shipplng, Cent Dlg. §§ 493, 495; Dec. 
Dig. § 141.» 

Limitation of llablUty of vessel owner, see note to The Longfellow, 45 O. 
0. A. 387.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Sebald M. Hohl against the Norddeutscher 
lyloyd. Decree for libelant, and respondent appeals. Reversed. 

For opinion below, see 169 Fed. 990. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of libelant for dam- 
ages resulting from the failure of respondent to deliver to libelant 
a case of hosiery, being one of ten cases shipped by libelant's agents, 
Louis Delius & Co., of Bremen, by steamship Kaiser Wilhelm der 
Grosse under bill of lading and consigned to Goldman, Sachs & Co., 
New York. The opinion of the District Court will be found in 169 
Fed. 990. It follows an earlier opinion of the same court, which was 
not appealed, in U. S. Lace Curtain Mills v. Oceanic Steam Naviga- 
tion Company, 145 Fed. 701. 

Joseph Larocque and Choate & Larocque, for appellant. 
William Harison and Kneeland & Harison, for appelle!. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

*9ot other owei m* uuns tople 1 1 nttmbsb tn Dec. * Am. Dlgi. 1907 to date, A Rep'r Indexe* 
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LACOMBE, Circuit Judge. It is not disputed that the particular 
case was lost through some négligence of the carrier's employés, and 
the défense advanced is partial only ; it being insisted that by reason 
of the provisions of the bill of lading the damages should hâve been 
limited to $100 which amount respondent tendered in settlement of the 
claim. Thé provision of the bill of lading relied upon is as foUows: 

"Not aceountable for any sum exceedlng $100 per package for goods of what- 
ever description, nor for any amount in respect of gold, sllver, bullion, specie, 
Jewelry, preclous stones or metals, p^intings, statuary, or any other valuable 
goods of wliatever description, unless the value of such be herein expressed 
and freight as may be agreed paid thereon." 

The libelant contends that this clause, se far as it relates to the lim- 
itation to $100 per package, is invalid in case of loss by négligence of 
respondent. The question thus presented as to the right of a common 
carrier to avail of such a clause in a bill of lading when the loss has 
occurred through its négligence is one which has been frequently be- 
fore the courts and has been discussed in many opinions which are by 
no means harmonious. It will not be necessary to review thèse déci- 
sions, nor to discuss the subject at length, because, on the facts in this 
case, the principles laid down by the Suprême Court indicate the con- 
clusion which should be reached in a fédéral court. 

The gênerai rule that a carrier cannot by any stipulation or agree- 
ment with a shipper relieve itself from the obligation to respond in 
full damages for any loss resulting from its négligence was qualified 
in Hart v. Penn. R. R., 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717. 
ïn that case plaintiflf sought to recover nearly $20,000 for the death 
of one and injuries to four other valuable race horses and to some 
other property. Défendant admitted liability to the amount of $1,200 
— stock and contents in one car — but insisted that no more could be 
recovered by reason of the terms of the bill of lading, which plaintiff 
had signed. That document receipted for five horses — 

"for transportatlon, upon the following terms and conditions, which are- ad- 
mitted and accepted by me [the shipper] as just and reasonable: First. ïo 
pay ail freight thereon to said Company at the rate of ninety-four cents for 
100 Ibs. weight * • * on the condition that the carrier assumes a liability 
on the stock to the extent of the following valuation: If horses or mules, not 
exceedlng $200 each. If cattle or cows, not exceeding $75 each. If fat hoga 
or fat calves, not exceeding $15 each. If sheep, lambs, stock, hogs, or stock 
calves, not exceeding $5 each. If a chartered car, on the stock and contents in 
same $1,200 for the car load." 

The trial court charged the Jury that: 

"It Is compétent for a shipper, by entering Into a written contract, to stlpu- 
late the value of his property and to limit the amount of his recovery in case 
it is lost. This Is the plain agreement, that the recovery shall not exceed the 
Bom of $200 each for the horses, or $1,200 for a car load." 

The verdict was for $1,200 — the car load limitation. In affirming 
the judgment the Suprême Court said : 

"It must be presumed from the terms of the Mil of lading, and without any 
évidence on the subject, and especially in the absence of any évidence to the 
contiary, that, as the raté of freight expressed is stated to be on the condi- 
tion that the défendant assumes a liability to the extent of the agreed valua- 
tion named, the rate of freight Is graduated by the valuation. • • ♦ xhe 
175 F.— 35 
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presumption Is conclusire that, If the llabllity had been assumed on a valua- 
tlon as great as that now aljeged, a higher rate of freight would hâve been 
chargea. The rate of freight Is Indlssolubly bound up with the valuation. If 
the rate of freight named was the only one offered by the défendant, it was 
because It was a rate measured by the valuation expressed. If the valuation 
was flxed at that expressed, when the real value was larger, It was because 
the rate pf freight named was measured by the low valuation. * • * It is 
further contended by the plaintiff that the défendant wâs forbldden, by public 
pollcy, to flx a Umlt for Its llabllity for a loss by négligence at an amount less 
than the actual loss by such négligence. As a mlnor propositon, a distinction 
Is sought to be drawn between a case whrere the shipper, on requirement, states 
the val^e of the property and a rate of freight is flxed accordingly. and the 
présent case. It is sald that, whlle In the former case the shipper may be con- 
flned to the value he so flxed. In the event of loss by négligence, the same rule 
does not apply to a case where the valuation inserted In the contract is uot a 
valuation prevlously named by the shipper. [In the Hart Oase the valuation 
of $200 per horse and $1,200 per car load had not been named by the shipper. 
They were Inserted by the carrier in its live stocli bills of lading, arbitrarily 
so far as the record shows.] But we see no reason for this distinction. The 
valuation named was the 'agreed valuation,' the one on which the minds of 
the parties met, however It came to be flxed, and the rate of freight was based 
on that valuation and was flxed on condition that such was the valuation and 
that the llabllity should go to that extent and no further." 

The court discusses many authorities, statin^ that the décisions in 
this country are at variance. It décides that it is just to hold the ship- 
per to his agreement, fairly made, asto value, even where the loss or 
injury has occurred through the négligence of the carrier; that the 
limitation as to value has no tendency to exempt f rom liability for nég- 
ligence; that it does not induce want of care, but exacts from the 
carrier the measure of care due to the value agreed on, and the carrier 
is bound to respond in that value for négligence. 

"The compensation for 'carriage," says the court, "is based on that value. 
The shipper is estopped from saying that the value Is greater. The articles 
hâve no greater value, for the purposes of the contract of transportation, be- 
tween the parties to that contract. The carrier must respond for négligence 
UP,to that value. It is just and reasonable that such a contract, fairly en- 
teréd into, and where there Is no deceit practiced on the shipper, should be 
upheld. There Is no violation of public pollcy. * • * A contract of the 
kind, signed by the shipper [and] fairly made, agreelng on the valuation of the 
property carried, wIth the rate of freight based on the condition that the car- 
rier assumes liability only to the extent of the agreed valuation, even in case 
of loss or damage by the négligence of the carrier, * • * wlll be upheld 
as * * • proper and lawful." . 

This case, Hart v. Pennsylvania, has been frequently referred to in 
subséquent décisions ; but our attention has been called to none in 
which the Suprême Court has in any way modified the conclusions 
therein expressed. Libelant cites Calderon v. Atlas Steamship Co., 
■ irO U. S. 273, 18 Sup. Ct. 588, 43 L. Ed. 1033. In that case the clause 
in the bill of lading read as f ollows : • 

"It is also mutually agreed that the carrier shall not be liable for gold, 
sllver, * * * or for goods of any description which are above the value of 
$100 per package, unless bills of lading are signed therefor, with the value 
therein expressed, and a spécial agreement is made." 

It was held by amajority of this court that this clause should be 
construed as requiring the carrier to pay up to the limit ($100 per 
package) when no value wa^ expressed, under the rule that a document 
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of this sort, susceptible of two constructions when prepared by one. 
party, should be construed in f avor of the other- party. But the Su- 
prême Court held that the language was not susceptible of two con- , 
structions, that there was no ambiguity about it, and that it provided 
that, where the goods were over the value stated and there was no 
prior déclaration of value, with spécial agreement, the carrier should 
pay nothing in case of loss. Such a provision was manifestly void, 
but in so holding the Suprême Court did not at ail qualify its earlier 
décision in Hart v. Pennsylvania R. R. Indeed, it reaffirmed it, stat- 
ing that in the Hart Case and in other décisions, which it cited, it was 
held— 

"to be compétent for carriers of passengers or goods, by spécifie régulations 
brought djstinctly to the notice of the passeiiger or shippex, to agrée upon the 
valuation of the property carried, with a rate of freight based on the condi- 
tion that the carrier assumes liability only to the extent of the agreed valua- 
tion, even in case of loss or damage by the négligence of the carrier, and that 
such contracts will be upheld as a lawful means of securing a due proportion 
between the amount for which the carrier may be responsible and the freight 
he receives," etc. 

The provision in the bill of lading in the case at bar is very différent. 
The carrier assumed liability for the amount named upon agreement to 
pay the freight specified, and accords to the shipper the right to hâve 
his goods carried and accounted for at their f ull value, provided he will 
state that value in advance and agrée to pay freight at a rate propor- 
tionate thereto. Such an agreement is fair and reasonable, because it 
enables the carrier to ascertain in advance what risk of loss he runs in 
undertaking the transportation, so that, if he chooses to do so, he can 
protect himself by effecting a sufficient amount of Insurance and also 
by exercising greater care in handling the more valuable packages. 

It is sought to distinguish the case at bar from the Hart Case on the 
theory that there bas been no agreed valuation, but the amount bas 
been fixed arbitrarily by the carrier without référence to the real value. 
But in the Hart Case the amount, per horse and per car load, was fixed 
arbitrarily by the carrier in its gênerai form of live stock bill of lad- 
ing. The shipper in that case signed the bill of lading, but that cir- 
cumstance merely made it easier to prove that he was fully informed 
as to its terms. Hère there can be no claim of ignorance, or of failure 
to observe obscure notices, because the printed form itself was the one 
generally used by libelant's agents, their firm name was printed on its 
face, and, as the District Judge found, "they were not imposed upon 
by a contract with which they were unfamiliar." In the Hart Case 
the court said : 

"The plaintiff did not, in the course of the trial, or by any requests to in- 
struct the jury, or by any exception to the charge, raise the point that he did 
not fully understand the terms of the bill of lading, or that he was induced 
to sign it by any fraud or under any niisapprehension. On the contrary, he 
offered and read in évidence the bill of lading, as évidence of the coutract on 
which he sued." 

We bave the same situation hère. The only différence is the absence 
of plaintiff 's signature from the bill of lading. But in the quotation 
supra from the Calderon Case it is indicated that agreements as to 
valuation may be effected by "spécifie régulations brought distinctly 
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to tlie notice of ♦ * * the shjpper" ; and in Cau v. Texas & Pacific 
Railway Co., 194 U. S. 431, 24 Sup. Ct. 663, 48 L. Ed. 1053, it is held 
that: 

" • • • The carrier may modlfy hls responslblllty by agreement wlth * 
Bhlpper. A WU of ladlng Umiting llablllty constltutes such contract and knowl- 
edge of Its contents by the shlpper wlU be presumed." 

Référence may also be had to the décision of this court in Bachman 
V. Clyde Steamship Co., 152 Fed. 405, 81 C. C. A. 529. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to enter a decree in conformity with this opinion. 



In re CARGO OF 8,408 TONS OF POOAHONTAS 00 AI* t 

In re CARGO OF 3,639 TONS OF POOAHONTAS COAU 

(Circuit Court of Appeals, First Circuit January 27, 1910.) 

Nos. 819, 820. 

Shippino (§ 172*)— DEinriiB AGE — Construction of Bilm of Ladino— Sub- 

OBDINATION TO USAGES AND NECESSITIES OF POET. 

The rlghts of schoouers carrying cargoes of coal conslgned generally to 
Portland, Me., under blUs of ladlng of the new form providing that they 
Bbould hâve precedence In dlscharglng over ail vessels arriving after them, 
explain wlth référence to whatever usages and necesslties exist at that 
port, and with référence to the facllities there for dlscharglng coal cargoes. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. § 569; Dec. DIg. 
i 172.* 

Demurrage, see notes to Randall v. Sprague, 21 C C. A. 337 ; Hagerman 
T. Norton, 46 C. C. A. 4.] 

Appeals from the District Court of the United States for the Dis- 
trict of Maine. 

Suits in admiralty by Alexander Ross, in behalf of himself and as 
agent of the owners of the schooner Helen W. Martin, against a cargo 
of 3,408 tons of Pocahontas coal, and by John G. Crowley, for himself 
and as agent for the owners of the schooner Van Allen's Boughton, 
against a cargo of 3,639 tons of Pocahontas coal; Samuel D. Warren 
& Co., claimants. Decrees for libelants, and claimants appeal. Re- 
versed. 

For opinion below, see 165 Fed. 722. 

Edward F. McClennen (William M. Bradley and Brandeis, Dunbar 
& Nutter on the brief), for appellants. 

Benjamin Thompson (Edvvard S. Dodge, on the brief), for appellees. 
Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. Thèse appeals relate to two cargoes of 
coal shipped to Portland, Me., consigiied to the appellants, S. D. War- 
ren & Co. There are no f urther détails as to the place of consignment. 
The cargoes are to be taken, therefore, as consigned generally to the 
port of Portland, in which port are ail the places of discharge of coal 
by water named in this litigation, and other places. S. D. Warren & 

*Far otbtr Gain «es sama toplc & { numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indwcea 
t RehearlnE denled March 4. 1910. 
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Co. ha(â no place of discharge owned by them or under their spécial 
control. The cargoes were intended for shipment by rail to their mills, 
a few miles in the interior, at Yarmouth, which were directly reached 
by the Grand Trunk Railway only. Therefore it was quite désirable 
that the coal should be discharged at some place fitted by the Grand 
Trunk Railway for receiving it, of which there were several where it 
was physically possible that it should be so received for shipment over 
its rails. 

S. D. Warren & Co., through their agent, expressly directed one 
cargo to report to the Grand Trunk Railway. The other one was at 
fîrst reported to the Maine Central Railroad Company, which refused 
to receive it; and afterwards it was received by the Grand Trunk 
Railway, although the record shows no express directions of S. D. 
Warren &. Co. therefor. No question, however, seems to be raised, 
or could perhaps be raised, making any distinction between the two 
cargoes on this account. As to both of them, S. D. Warren & Co. ap- 
parently make the same claim, which we will take up later, that they 
had no control over the wharves of the Grand Trunk Railway. 

The bills of lading are what are called "new form." They were 
considered by us in Evans v. Blair, 114 Fed. 616, 53 C. C. A. 396, 
decided on March 4, 1902. It is enough for the présent to say gener- 
ally of this class of bills of lading that they contain, first, an allowance 
of a spécifie number of lay days, with, second, a provision that, not- 
withstanding that allowance, the vessel shall hâve her turn; and this 
provision made to operate so that, even if the vessel is discharged 
within the lay days expressly allowed, but fails to hâve her turn, the 
consignée may be "penalized" to a certain extent. It is on the latter 
that the libelants rely. 

Evans v. Blair has a broad outlook, and lays down certain principles 
on which S. D. Warren & Co. rely, and which are applicable generally 
to bills of lading which do not contain some spécifie provision to the 
contrary. By virtue thereof it was shown that it sometimes happens 
that, when the consignée has several places of discharge, the vessel 
may be compelled for reasonable business conditions to unload at one 
selected by him, although it would be possible to give her an earlier 
berth at another. In this connection, référence was made in Evans 
v. Blair to an observation by Lord Esher that the power given charter- 
ers to sélect a berth is for "business reasons" ; and it was also pointed 
out that the option cannot be exercised arbitrarily. The foregoing are 
the leading principles of law to be applied to the facts in this case. 

The spécial paragraph in question hère is aside from the ordinary 
relations between vessels and their consignées; its purpose being as 
described in the opinion of the learned Judge of the District Court in 
thèse cases. Ross v. Cargo of 3,408 Tons of Pocahontas Coal, 165 
Fed. 723. We said of it in Continental Coal Company v. Bowne, 115 
Fed. 945, 946, 53 C. C. A. 427, 428, decided by us on April 24, 1902, 
as foUows: 

"This clause Is In the nature of a penalty, so that It onght not to he imposed 
«nless the case cornes clearly wlthln the purpose which it Intended to accom- 
plish. That Is the preventing of unjust discrimination." 
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We were careful to guard tïiis as we did. We did not declfire the 
provision referred to as pénal, but only "in the nature of a penalty," 
so that it "ought not to be imposed unless the case cornes clearly within 
the purpose which it intended to accomplish." To illustrate this we 
thus said further that its purpose is "the preventing of unjust discrim- 
ination." We accept this as governing the application to be given the 
clause and as responding to our expressions in Evans v. Blair. As 
we go on, we may be compelled further to refer to some détails of the 
opinions we hâve cited; but it is enough for the présent to say that 
the learned judge of the I>istrict Court in the cases before us care- 
fully and correctly explained the rules we thus developed. The facts 
were also fully and carefuUy stated by him. The difficulty arises, as 
often happens, in applying the facts to the law, and thèse appeals are 
not entirely clear with référence to the efforts to be made for that 
purpose. 

A question has been suggested at our bar, and argued on the brief 
for the appellants, which might lie at the threshold of the entire cases 
for the vessels in question. The record does not show definitely the 
relations between S. D. Warren & Co. and the Grand Trunk Railway. 
Therefore, if the issue made at our bar by the appellants had arisen 
so as to require the attention of the court, serions difïiculties would 
plainly be involved. Unless S. D. Warren & Co. had some control 
over the piers of the Grand Trunk Railway, there could ordinarily 
hâve been no discrimination on their part to which the bills of lading 
could hâve had any relation. The owners of the vessels maintain 
that there was discrimination of an unlawful character on the part of 
the railroad corporation. But apparently the provision in the bills 
of lading on which the vessels rely had no relation to the Grand Trunk 
Railway, unless the latter was subject to' some arrangement previously 
made with S. D. Warren & Co. The law has always been held in the 
New England Atlantic states that the owner of a wharf has the same 
rights of controUing it as with regard to any other realty; and this is 
now declared to be the law generally in Louisville Railroad Company 
V. West Coast Company, 198 U. S. 483, 35 Sup. Ct. 745, 49 L. Ed. 
1135. There it was also held that this rule was not afïected even by 
the fact that, in that particular case, the wharf was of a public charac- 
ter so far as such a description could be given in relation to a wharf 
which had not been in fact dedicated to public uses. 

Therefore, on the record, the Grand Trunk Railway may hâve been 
entirely out of any question hère. If, moreover, the Grand Trunk 
Railway was not thus out of the case, no other wharf in the great 
harbor of Portland at which coal could hâve been discharged from 
ihese vessels would hâve been. Consequently it might foUow that, 
on the question hère of discharging in turn, the owners of vessels 
would be entitled to arraign S. D. Warren & Co. with référence to 
every wharf in Portland where thèse vessels could, as a matter of 
fact, hâve been discharged. This is a difficult proposition to be 
brought up against. Nevertheless we do not find that it is raised in 
the answers in thèse cases, or that it was considered by the learned 
judge of the District Court; and the owners of the vessels, neither at 
bar before us nor in their brief, hâve apparently felt themselves called 
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on to meet this issue. Consequently we do not perceive that we are 
so called on ; and it is too important an issue to be disposed of , except 
on full considération, after having been fairly brought to the attention 
of both parties in the trial court. 

Passing by this, and coming to the cases as apparently understood 
in the District Court, we find that the owners of the vessels maintain 
that the Grand Trunk Railway had in ail ten berths at various piers 
which they claim were possibly available for the schooners. The Dis- 
trict Court eliminated ail but three; and it was so'clearly correct in 
its conclusions on this point that we need only refer to the opinion 
of its learned judge in référence thereto. Thèse being eliminated, the 
first one to be noticed was Galt's Wharf, which furnished berths of 
such a miscellaneous and gênerai character, including berths especially 
fitted for discharging coal from ail classes of vessels, that, assuming, 
as we hâve shown we must assume, that the Grand Trunk Railway 
stood in the place of the consignées, the conclusion of the District 
Court that this landing place was within that portion of the bills of 
lading on which thèse cases turn is also so clearly correct that we 
need only again refer to its opinion in regard thereto. 

We next consider Pier No. 6, which, with what is called the "Coal 
Pockets," made the remaining two. This pier, with other piers. Nos. 
1 to 8, each inclusive, waS fitted for the accommodation of large steam- 
ers, mostly transatlantic liners, used by them, not only for dischar- 
ging cargoes, but for loading. Before disposing of this pier, we must 
turn again to the various qualifications with référence to the rights 
of cargo-carrying vessels of which we hâve spoken. In Donnell v. 
Amoskeag Company, 118 Fed. 10, 13, 14, 55 C. C. A. 178, we reiterated 
two rules of construction of maritime instruments: First, the ordi- 
nary rule that, as such instruments apply to a great variety of contin- 
gencies, inci dental to navigation, which no one can precisely adjust, 
they for the most part receive a close literal construction; and the 
second rule, of an exceptional character, that under some circumstan- 
ces bills of lading are compelled to bend in a libéral manner to certain 
settled usages, sometimes local and sometimes gênerai, of which those 
relating to loading or discharging in turn are peculiar illustrations. 
The opinion of the District Court points out that the Grand Trunk 
Railway was compelled to yield to certain necessities for supplying it- 
self with coal, arising from the extensive strike in force when the 
events before us occurred. Very likely this was true; but, as the 
learned judge held, this cornes within the first rule we hâve explained, 
and the law is thoroughly settled that this contingency is one to which 
thèse bills of lading do not yield. With référence to that topic, the 
views of the District Court justly prevail, and its conclusions cannot 
be disturbed. This was explained to some extent in Randall v. Sprague 
(decided by us on May 1, 1896) 74 Fed. 247, 21 C. C. A. 334. 

On the other hand, with référence to certain usages and methods of 
business which hâve so far prevailed that they occasionally control the 
letter of a maritime contract, we hâve shown their force in Evans v. 
Blair, 114 Fed. 616, 619, 52 C. C A. 396, 399, et seq., already referred 
to. There the libel was in effect against the Maine Central Railroad 
Company with -référence to a discharge of a cargo of coal, consigned . 



552 175 FEDERAL REPORTER. 

also to the port of Portland. The railroad corporation had three 
wharves for discharging coal at Portland, considérable distances apart. 
We observed in the opinion as follows : 

"Therefore, In the présent case, as the entlre cargo belonged to the Maine 
Ccmtral Railroad Company, and was dellverable to It, and as the bill of ladlng 
falled to point ont the spécifie wharf, or berth, at which It was to be dis- 
charged, the consignée had a privilège of selectlng the place of discharge, and 
the vessel's rlght to precedence, or, wbat is the same thing, her turn, was sub- 
Ject thereto. Nevertheless, as we hâve already said, thls dld not give the 
Maine Central Railroad Company an arbitrary rlght, but only one which was 
Just and reasonable. As well said by- Lord Esher, the Master of the Rolls, in 
Carleton Steamship Company v. Castle Company, [1897] 2 Q. B. 485, 490, al- 
though In a différent connection, thia 'Is a power given to the charterers for 
business reasons.' 

"While the three vessels named In thls case were each laden with bitumin- 
ous coal, yet bituminous coal is of great varieties, and bas so many difCerent 
uses that the mère fact that they were ail so laden does not of itself flx their 
rlght to a turn at a partlciilar wharf other than if one was laden with coal, the 
second with flour, and the third with sugar. The limitations of the rule ap- 
plicable to thls case are very well shadowed out, on the one hand, in Stephens 
V. Macleod, already referred to, which Is well summed up in Carver's Carriage 
by Sea (3d Ed.) 708, 709, and by. the observations of Chief Justice Jervis in 
Leidemann v. Schultz, found in the work entitled, with a certain degree of 
llberality, Abbott's Merchant Ships and Seamen (14th Ed.) 411. In Stephens 
V. Macleod, the Oassia, which was the vessel in question, having arrived at the 
port of Portugalete, and being thus outside of the words 'as ordered,' was en- 
titled to be berthed In turn. There being several wharves for loading iron 
ore, which was to be her cargo, and the case showing no particular reason to 
the contrary, she was held to hâve been entitled to be berthed at the flrst 
wharf which was open for her. On the other hand, In the case in which Chiel 
Justice Jervis made the remark referred to, It appeared that the delay arose 
from the vessel being direeted, at Newcastle, to load coke at a particular spout. 
It was contended for her owner that she could bave been loaded earlier at 
another spout. To thls Chief Justice Jervis answered: 'Yes, but with différent 
coke and at a higher price. If the captain niay choose at what spout he wlll 
load, he may next choose what articles he will load with.' So far as we can 
disoover, there are no authorities of weight Inconsistent with thèse expres- 
sions on the one hand and on the other. They practically lUustrate the re- 
mark of Lord Esher, that the power given charterers to sélect a berth is for 
business reasons. They, therefore, further illustrate that, where several ves- 
sels are to load or discharge cargoes of the same generic class, they are ap- 
parently entitled, in their turn, to the first berths avallable, but that it may 
be shown that the particular circumstanees are such as reasonably justify the 
consignée in directing otherwise." 

We reviewed this topic, without any change in resuit, in Niver Coal 
Company v. Cheronea S. S. Co., in an, opinion passed down on Decem- 
ber 7, 1905 (142 Fed. 402, 406, 73 C. C. A. 502, 5 L- R. A. [N. S.j 
126 et seq.). The varions cases in point, including Evans v. Blair, 
were summarized in the ninth édition of Carver's Carriage by Sea 
(1909), at sections 460 and 620, with a resuit in no way différent from 
that reached by us. As we hâve already said, the learned judge of the 
District Court has given full weight to ail this; but he applied the 
facts with référence to Pier No, 6 and the "Coal Pockets" in a manner 
which we think is subject to modification. 

It is enough for us to say that, by a maritime usage everywhere 
known and yielded to, piers and wharves provided for convenience in 
unloading and discharging "liners," with or without other large sea- 
going steamers requiring pecuhar dispatch, must be, and are, lawfully 
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kept clear for vessels of those classes. If this could not be surely 
done, the resuit would be ruinous to such traffic. 

It appears that the Dominion Company was the proprietor of one 
of the transatlantic lines which resorted to Pier No. 6; that, in the 
stress of an anthracite coal strike existing at the dates involved in this 
litigation, there was a great accumulation of bituminous coal-bearing 
vessels arriving at Portland, some of which were controUed by the 
Dominion Company ; and that, consequently, an arrangement was made 
between the Dominion Company and the Grand Trunk Railway for a 
temporary provision by suitable staging, and so forth, for the discharge 
of its steamers arriving with coal. So it also appears that, in the 
emergency, one of the vessels involved in this litigation, practically at 
the close of the season of the Atlantic liners, was allowed to discharge 
at this pier; but certainly it cannot be said that there thus arose any 
fixed rule on which the vessels involved hère could rely or make any 
claim. Consequently, we think that, notwithstanding anything that 
appears in the record to which our attention has been called, the Grand 
Trunk Railway, either in its own behalf or as representing S. D. War- 
ren & Ce, had and retained a right to exclude ail vessels except those 
of the class for which the pier was primarily intended. This is ren- 
dered ail the more emphatic because the vessels in question hère did 
not receive any return cargoes at Portland, while the steamships for 
which the pier was primarily intended were to be reloaded in whole 
or in part f rom the rails of the Grand Trunk Railway extending to and 
upon the pier. Therefore we hold, with référence to both of the ap- 
peals before us, that the libelants in the District Court hâve no rights 
arising out of Pier No. 6, or from anything concerning it. 

This leaves only the "Coal Rockets." Thèse were constructed at a 
considérable distance from the nominal terminal of the Grand Trunk 
Railway, with proper sidings and piers for the purpose of accommo- 
dating the Dominion Coal Company's steamers. It is to be borne in 
mind that the Dominion Coal Company was an essentially différent 
corporation from the Dominion Company. The Dominion Company 
was engaged in transatlantic commerce, while the Dominion Coal Com- 
pany was engaged in mining coal in Nova Scolia, and transporting it 
from its mines to varions points of consumption. Apparently the coal 
which it transported to Portland was mainly intended for export to 
Canada, although, in the stress of the anthracite coal strike, it appears 
that considérable portions of it were shipped to domestic points, among 
the rest Rumford Falls, in Maine. The several destinations of this 
coal, and the circumstances in regard thereto, however, are not very 
clearly shown. The libelants hâve not fuUy explained to us thèse 
facts, and we hâve been compelled to hunt for them through the rec- 
ord. We may, therefore, hâve made some mistakes from the point of 
view of the libelants. However, we feel confident that we hâve suffi- 
cient to enable us to work out with safety the results which we hâve 
reached, leaving to the District Court further investigations to enable 
it to complète results in regard to the "Coal Rockets" on the gênerai 
lines which we point out. 

S. D. Warren & Co. call our attention to the testimony of Blaiklock, 
who was superintendent of the Eastern Division of the Grand Trunk 
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Railvvay, which Eastern Division covers the "Coal Pockets." He tes- 
tified that they were built "for the purpose of handling the Dominion 
Coal Company's coal and the Grand Trunk Railway Company's coal." 
He added : 

"The vessels of the Dominion Coal Company were assignée! to the 'Coal 
Pockets.' ïhe vessels of the Dominion Steamship Company were to be dis- 
charged at No. 6 shed ; the others were to take what was lett." 

Our attention has not been called to any évidence contradicting or 
qualifying that given by Blaiklock. Consequently the "Coal Pockets" 
may stand, so far as this matter is concerned, under the rules laid 
down in Evans v, Blair, in the same class as Pier No. 6. Nevertheless 
there is apparently some évidence in the record which has not been 
sifted for us, and which we cannot therefore weigh without too much 
labor, to the efïect that vessels had been discharged at the "Coal Pock- 
ets" other than those of the class for which the "Pockets" were built. 
We understand, however, that the appellants claim that thèse were 
vessels of small capacity, as to which the Grand Trunk Railway could 
safely rely on their being discharged at intervais with such rapidity, 
and occupying so little time, as not to interfère with the Dominion 
Coal Company's vessels arriving and discharging in regular course. 
If the discharge of thèse incidental vessels was of the character we 
hâve described, there may be nothing hère which would diiïerentiate 
the "Coal Pockets" from Pier No. 6. As, however, thèse appeals 
must go back to the District Court, we are compelled to leave this 
branch for its further investigation and action. 

In order that it may not be overlooked, we reiterate, what we bave 
already stated, that the Grand Trunk Railway had no lawful right to 
give a préférence out of the ordinary course of business at either of 
the discharging places in question hère, merely on account of a neces- 
sity for fuel on the part of the railroad corporation, as was so held by 
the learned judge of the District Court. 

The resuit is that, in determining the issues involved in the proceed- 
ings before us, no considération is to be given to the facilities for 
discharging at Pier No. 6; and likewise none is to be given to the 
facilities at the "Coal Pockets," unless as the resuit of further investi- 
gation by the District Court. It follows that the cases must be re- 
manded for further proceedings, and in each the following judgment 
is rendered: 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings in accordance with the 
opinion of this court passed down on the 37th day of January, 1910 ; 
and the appellants recovér their costs of appeal. 
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SEWERAGE AND WATER BOARD OF NEW ORLEANS v. HOWARD.f 

(Circuit Court of Appeals, FIfth Circuit Decèmber 7, 1909.) ^ 
No. 1,934. 

1. Equitt (§ 53*)— Jtjeisdiction— Ancillaby Pkocebding— Adéquate Remedt 

AT Law. 

The fact that a recelver elects to proceed In a matter by an ancillary 
bill in the suit In which he was appointed does not of Itself give jurlsdic- 
tlon Itf equity where there Is an adéquate remedy at law. 

f^. Note. — For other cases, see Equity, Dec. Dig. § 53.*^ 

2. Specific Peefoemance (§ 75*)— Injunction (§ 59*)— Contracts Enforcea- 

BI.E— Cebtainty— Time of Perfobmakce. 

A court of equity will not decree the specific performance of a contract 
nor grant an injunction to restrain its violation the effect of which wlU be 
the same, where the performance must be continuons for au Indeterminate 
term, and the decree will not end the controversy, but make it necessary 
to retain the bill and supervise the performance indefiniteiy. 

[Ed. Note. — For other cases, see Spécifie Performance, Dec. Dig. § 75;" 
Injunction, Dec. Dig. § 59.*] 
S. Injunction (§ 16*)— Equity Jurisdiction— Adéquate Remedy at Law. 

A bill in equity to enjoin the violation of a contract cannot be maln- 
talned where it allèges that thé violation will resuit in damages to com- 
plainant In a specific sum, and there is no allégation of defendant's In- 
solvency. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 16.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Suit in equity by Frank T. Howard, receiver, against the Sewerage 
and Water Board of New Orléans. Défendant appeals from an order 
granting a preliminary injunction. Reversed. 

The following are copies of the contract, notice, and resolutions re- 
f erred to in the opinion : • 

Contract. 

"Agreement entered Into on this 26th day of December, 1908, between 
Franli T. Howard, receiver, and the Sewerage and Water Board of New Or- 
léans. 

"Whereaa, the sald recelver Is now operating the plant of the late New Or- . 
leans Waterworks Company, under authority of the United States Circuit 
Court for the Eastern District of Louisiana in the case of the New Orléans 
Water Supply Co. v. City of New Orléans et al.. No. 13,332 of the docket of 
said court, and is furnlshlng water to consumers under a tariff established by 
the court; and whereas, the sald Sewerage and Water Board expects shortly 
to supersede the old System of water supply by the new one now being estab- 
lished: 

"Now.therefore, It la stipulated and agreed between the parties hereto as 
foUows: 

"First. The sald receiver shall continue to supply water under the said 
tarife established by the court as heretofore, up to March 1, 1909, or up to 
such time as the Sewerage and Water Board shall connect.its mains with those 
of the sald late New Orléans Waterworljs Company, by à sultable and proper 
pressure valve — such valve or valves and connections to be made by the said 
Sewerage and Water Board at its own expense. 

"Second. On the Ist day of aiarch, 1Ô09, or as soon thereafter as sald Sewer- 
age and Water Board shall hâve made the connection with a reducing pressuré 
valve or valves as ahove specifled, the said receiver shall turn over the mains, 

•For other caseï see Bam« topic & i nvmbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 

t Rebearlng denied January 12, 1910. 
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connections, and pipes constltutlng the distribution System of the late New 
Orléans WaterwMrks Company to the said Sewerage and Water Board, which 
board shall thereafter, at Its own cost and expense, furnlsh water into the 
mains and pipes of sald System through said redueing valve or valves to the 
water consumera then Connecting with said System. 

"Third. From and after the Ist day of March, 1909, or from the date said 
mains and pipes shall be turned over, as above provlded, to said Sewerage and 
Water Board, and so long as there shall be any consumers connected with said 
System, said Sewerage and Water Board shall charge such consumera of water 
the full tarlff rates established by the sald Sewerage and Water Board on the 
lOth day of December, 1908, and shall account for monthly' and pay over to 
the recelver two-thlrds of ail gross recelpts so coUected from consumers, with- 
out any déductions on account of operative expenses, or on account of the cost 
of collection of the water rates. 

"Fourth. It Is further understood and agreed that the distributive System, 
the use of whIch Is granted herein by the recelver, includes only the mains, 
pipes, and connections of the late New Orléans Waterworks Company, and 
does not include the real estate or the pumping plant and machlnery of sald 
Company. 

"And It Is further understood that the sald Sewerage and Water Board shall 
at Its own cost and expense make ail the repairs to said distributive System 
whlch may beeome necessary to operate sald system In accordance with the 
provisions of thls agreement. 

"It Is further agreed that when ail connections shall hâve been made with 
waterworks System of sald Sewerage and Water Board, and no new consumera 
shall remain connected with the system of said late New Orléans Waterworks 
Company, this agreement shall termlnate, and sald mains, pipes, and connec- 
tions shall be returned to the recelver. 

"This agreement is not to beeome effective untll approved by the court. 
"[Slgned] Sewerage and Water Board, 

"By Martin Behrman, Président. 
"New Orléans Waterworks Co., 

"Frank T. Howard, Keceiver." 

Notice In Tlmes-Democrat, March 14, 1909. 

"Attention. 

, "KJensumers on Pipes of New Orléans Waterworks Co. 

"Office of Sewerage and Water Board, 

"G02 Carondelet Street, March 12th, Î909. 

"The Sewerage and Water Board has made connection with and is supplying 
water into the old pipes of the system of the New Orléans Waterworks .Com- 
pany for the sole and only purpose of allowing the consumers connected with 
thls System a reasohable time In which to make connection with the new water 
pipes, now Supplled with flltered water ail over the city. 

"The board, by resolution on the llth Instant, directed the gênerai super- 
Intendent to llmlt the time of pumping water into thèse pipes to Dec. 31, 1909. 

"The consumers on the pipes of the New Orléans Waterworks Company are 
therefore urged and warned to expedlte the connection with the new water 
pipes and thereby prevent congestion at the last moment. 

"The board Is without funds to pay the cost of making thèse connections. 
The property holders are therefore required to make application and the neces- 
sary deposit for the connection at the office, 602 Carondelet street, said deposit 
to be returned when the board is In funds. 

"In low pressure areas of the system of the New Orléans Waterworks Com- 
pany, and In areas where excessive leakage exists or may develop, the gênerai 
superintendent la authorlised to notify the consumers in thèse areas to make 
connection with the new System in thirty, sixty or ninety days, as the exlgen- 
cles of the conditions may warrant the water to be eut off at the expiration of 
such perlods. 

"[Slgned] Geo. G. Earl, General Superintendent. 

"F. S. Shields, Secretary." 



8BWKEAQB AND WATEK BOAED V, HOWARD. 557 

Resolutions. 

Extract from Minutes of the Sewerage and Water Board of New Orléans, 
Regular Meeting, March 11, 1909. 

"On motion, duly seconded, the foUowlng resolution was adopted: 

" 'In Tlew of the fact that connection is belng made wlth the pipes of the 
New Orléans Waterworks Co., and water wlU be suppUed thereto for the pur- 
pose of allowlng the 8,000 or more consumers conneeted wlth said System to 
make connection wlth the pipes of the new distribution System of the Sewer- 
age and Water Board: 

" "Therefore, be it resolved, that the gênerai superlntendent be and Is hereby 
dlrected to give public notice through the press to the said consumers that 
water wlll be pumped Into the said pipes of the New Orléans Waterworks Co. 
only until December 31, 1909, and that ail parties conneeted wlth the said pipe» 
are notlfied to connect wlth the new distribution pipes during the perlod from 
thls date to December 31, 1909. 

" 'Be It further resolved, that In the low pressure areas of the New Orleana 
Waterworks Company's System, and in: areas where excessive leakage may 
exlst or develop, that the gênerai superlntendent be and is hereby authorlzed 
to notify the consumers who are conneeted wlth the pipes In thèse areas to 
make connection wlth the new pipes In 30, 00, or 90 days, as exigendes of the 
conditions may In his judgment warrant, and at the expiration of such periods 
that the supply of water being furnlshed by the Sewerage and Water Board 
Bhall be eut ofC from such areas.' 

"Correct extract. [Slgned] F. S. Shields, Secretary." 

Extract from Minutes of the Sewerage and Water Board, Regular Meeting, 

December 10, 1908. 

"On motion, duly seconded, the followlng resolution was adopted: 

" 'Resolved, that the followlng agreement, entered into between the spécial 
counsel of thls board and the représentatives of the N. O. Water Supply C5o., 
be and the same is hereby approved and ratifled, to wit: 

" 'Inasmuch as it wlll take about slxty days to reçoive and Install a pressure- 
reducing valve before connection can be made from our waterworks System 
Into that of the N. O. Water Supply Co., the said company wlll continue to 
operate and to furnish water to parties conneeted wlth their mains, until the 
last day of February, 1909, at the rates of thelr présent tariff. On the Ist day 
of March, 1909, the said company wlll turn over thelr distribution System to 
thls board, and thls board wlll furnish water into said System through said 
pressure-reducing valve and malntaln said System at its expense. From said 
Ist day of March, 1909, and so long as there wlll be consumers conneeted with 
said old System thls board wlll charge to such consumers the rates establlshed 
In the tariff thls day adopted by thls board, and two-thlrds of the gross reeeipts 
collected from such customers shall be pald monthly to the N. O. Water Sup- 
ply Co. When ail connections shall hâve been made to the System of the Sew- 
erage and Water Board and no more conèumers shall be conneeted Wlth said 
old System, the same shall be turned back over to the N. O. Water Supply Çp.' 

"Correct extract. F. S. Shields, Secretary." 

Orner Villere, for appellant. 

J. D. Rouse and Wm. B. Grant, for appellee. 

Before SHELBY, Circuit Judge, and JONES and FOSTER, Dis- 
trict Judges. 

FOSTER, District Judge. This was a bill in equity, filed by Frank 
T. Howard, receiver of the New Orléans Waterworks Company, 
against the Sewerage and Water Board of New Orléans, substantially 
alleging : That complainant operated a water distribution System to 
which were conneeted some 13,000 premises in the city of New Or- 
léans up to March 1, 1909, when same was turned over to respondent 
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under the terms of a contract, and it was thereafter operated by re- 
spondent. That, in violation of the said contract, respohderif adopteO 
a resolution, through its boârd of directors, on March 11, 1909, Hm- 
iting the time for pumping water into complainant's mains to 30, 60, 
apd 90 days for certain areas, and for the balance to December 31, 
1909, and issued and published a gênerai notice to the public, reciting 
the adoption of said resolution, and urging and warning consumers 
connected with and taking water from complainant's pipes to make 
connections with respondent's new pipes, requiring them to make ap- 
plication to respondent, and to make a deposit to cover côst of connec- 
tions. That, as the statute of Louisiana creating the Sewerage and 
Water Board, known as Act No. 6, p. 16, of 1899, required respondent 
to make connections with its own mains, to the edge of the property 
line, at its own cost, respondent had no right, under the terms of said 
contract, to eut off and to refuse to supply water to those connected 
with the distributive System of complainant until such time as it had 
actually made the new connections. The bill further allèges that com- 
plainant is entitled to receive two-thirds of the gross revenues which 
respondent ought to collect from the consumers connected with his 
mains during the life of said contract, which will amount to more than 
$75,000 if respondent shall faithfully keep and perform ail its obliga- 
tions under the contract, but that complainant will sufïer a loss of at 
least 50 per cent, of said amount if respondent is not restrained from 
doing the said acts complained of. The bill also allèges two spécifie 
violations of the contract by refusai to furnish water to intending 
consumers connected with complainant's pipes, but not actually taking 
water at the time the contract was entered into. 

Copies of the resolution and notice complained of and the contract 
are annexed to the bill. The bill then prays an injunction, command- 
ing respondent to desist and refrain from refusing to furnish water to 
any person whose premises were connected with complainant's mains 
on December 26, 1908, and who still remain connected and désire to 
take water from said mains until it shall hâve first made connections 
with its own pipés, and is ready to furnish wàter, and that said re- 
spondent be further enjoined from carrying into efïect its resolution 
of March 11, 1909. 

On this bill a rule nisi issued, and respondent made written return 
thereto, and âlso, at the same time, filed a demurrer to the bill, both 
return aind demurrer setting up substantially the same défenses, to wit, 
that the bill did not state a cause of action ; that, if complainant was 
entitled to any relief in the premises, his remedy was at law, and not 
in equity ; that said contract was ultra vires ; and> if not void ab initio 
for want of aiuthority in respondent to make it, wâs invalid because 
not ratified by the New Orléans common council. 
. The demurrer does not appear tp -hâve been formally disposed of, 
but the cause was heard by the Circuit Court on the bill and exhibits 
and return to the rulè nisi, and thereupon an injunction issued, as fol- 
lows: 

"It Is therefore ordered, adjuflged and decreed that a wrlt of injunction Issue 
herein commanding the sewerage and water, board o£ New Orléans, défendant, 
and ail persons daimlng to act' under its aùthority, direction, or coiitrol, to 
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absolutely desist and refrain from refusing to furnlsh water to any person or 
persons, corporations, or firms whose premlses were connected with the mains 
■and pipes of the late New Orléans Waterworks Company on the 2Gth day of 
December, 190S, and still remalu so connected, and who désire to talte and pay 
for water from sald mains and pipes upon the same terms that said board 
supplies water from its pipes to its consumers under its tarifC of December 10, 
1908, until said board shall bave made connection with Its own pipes and is 
ready to furnlsh water, and from carrylng into effect its résolution of March 
11, 1909, in which it déclares its intention to cease supi^lylng water to ail con- 
sumers connected with the mains and pipes of the late New Orléans AVater- 
works Company on the 31st day of December, 1909, unless by that time they 
hâve made connections with the System of said Sewerage and Water Board, 
and that défendant remain so enjoiued untll it shall hâve made connection 
with its own pipes, and until there shall remain no consumers connected with 
the pipes of the said late New Orléans Waterworks Company, who désire to take 
and pay for water under said tariflf, and from refusing to furnlsh water to any 
person connected with the mains and pipes of the said late New Orléans Water- 
works Company on the 20th day of December, 1908, in the low pressure areas 
or districts referred to in defendant's resolution of March 11, 1909, who may 
désire to take and pay for water therefrom under said tarife of December 10, 
1908, until défendant shall hâve made connections with its own mains and 
pil)€S and is ready to supply water therefrom. And it is further ordered that 
the défendant and ail those clalming to act under its authority and in its be- 
half remain so enjoined until further order of this Court." 

It is manifest from the allégations and prayer of the bill that, while 
an injunction is prayed, the spécifie performance of the contract is 
sought, and the injunction, in effect, grants such relief. It is also 
évident the contract is continuing and uncertain as to termination. 

Apparently respondent is without funds to make the connections 
between its own mains and the premises connected with complainant's 
System, and it is not shown when respondent will hâve such funds, or 
that it will ever hâve them. On the theory of the bill, which seems 
to hâve been adopted by the Circuit Court in issuing the injunction, 
the contract should be kept alive and respondent required to pump wa- 
ter into complainant's mains as long as a single consumer remains 
connected with complainant's System, and unconnected with respond- 
ent's mains. The spécifie violations of the contract set out by the bill 
are the refusais to supply water to persons connected with respondent's 
mains, but not actually consumers at the time the contract was entered 
into. Clearly the spécifie enforcement of the contract would require 
the rétention of the bill and supervision of the contract indefinitely. 

Furthermore, the bill allèges that complainant will be damaged in 
a definite sum by the anticipated violation of the contract, and it does 
not allège the insolvency of respondent, or suggest that, for any rea- 
son, damages could not be collected. It is évident that in this case the 
court cannot make a decree ending the controversy, and, if perform- 
ance be decreed, the case must remain in court for a long and indeter- 
minate period. 

It is further contended on behalf of complainant that the cause in- 
volves an accounting and that the rates collected by respondent con- 
stitute a spécial fund, and also that, as the bill is ancillary to the re- 
ceivership proceedings, equity has jurisdiction at ail events. None of 
thèse contentions seems to us to be well founded. The proving of 
damages may be tedious, but is a matter of mère calculation, which 
the jury can very well do. AH the facts as to the number of consumers 
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connected with the complainant's mains, the rates, and other necessary 
data are within his knowledge, and require no discovery or accounting 
by respondent. If the contract be violated, as contemplated, there 
would be no fund created. Nor would the fact that the receiver had 
elected to proceed by ancillary bill of itself give jurisdiction in equity. 
We are of opinion that complainant is not entitled to relief in equity. 
See Texas & Pacific R. R. v. Marshall, 136 U. S. 395, 10 Sup. Ct. 
846, 34 L. Ed. 385 ; Marble Co. v. Ripley, 10 Wall. 339, 19 L. Ed. 
955. 

Thèse views render it unnecessary to pass upon the other questions 
raised on the appeal, and, in conformity with them, the judgment of 
the Circuit Court will be reversed, the injunction set aside, and the 
cause remanded, with instructions to dismiss the bill. 



TIBBITS V. CONVERSE. 
(Circuit Court of Appeals, Second Circuit January 11, 1910.) 

No. 48. 

OOEPOBATIONS (§ 271*) — ACTION TO BWFOEOE LlAErLITT OF StOOKHOLDEB— QUES- 
TIONS FOB JUBY. 

In an action to charge défendant as a stookholder In an Insolvent corpo- 
ration, where the président and cashler of the bank in whlch défendant 
was a clerk testifled that the bank owned the stock and caused It to be 
transferred to the name of défendant wlthout consultlng him, he himself 
testifled that so far as he remembered he never knew of the transfer, and 
ail testifled that he dld not purehase or hâve any interest in the stock, or 
hâve the certlflcates in his possession, or recelve any dlvldends thereon, 
the mère fact that on two occasions he slgned blank proxles to vote at an- 
nual meetings was not sufilcient to justlfy the court In withdravring from 
the jury the question as to defendant's ownership, and directing a verdict 
for plaintiff. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S 1160; Dec 
Dlg. § 271.*] 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

Action by Théodore R. Converse, receiver of the Minnesota Thresh- 
er Manufacturing Company, against Edward H. Tibbits. Judgment 
for plaintiff on a directed verdict, and défendant brings error. Re- 
versed. 

Donald G. Perkins, for plaintiff in error. 

William Waldo Hyde and Charles Welles Gross, for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintiff was, on September 16, 
1901, appointed receiver of the Minnesota Thresher Manufacturing 
Company, a Minnesota corporation, and is seeking to coUect an assess- 
ment duly levied upon the stockholders. Finding defendant's name on 
the books as the owner of 612 shares of preferred stock, he sued him 

*For other cases see same topic & § numbbr in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 



TIBBITS V. CONVERSE. 561 

for $19,584, the amount assessed against such shares, with interest. 
The défendant denied that he was the owner or holder of such stock. 
He admitted that in June, 1892, it was transferred into his name on 
the books of the bank, but averred that this was done without his 
knowledge or consent, and that the transf error had ever since held and 
controlled the said stock certificates, and owned and held ail right, in- 
terest, and bénéficiai ownership therein. 

A single and simple issue of fact was thus presented. The évidence 
showed without contradiction that prior to June, 1893, the 613 shares, 
represented by seven separate certificates, were held and owned by the 
First National Bank of Norwich, Conn. ; that on May 37th the cer- 
tificates were sent by its cashier to the office of the Thresher Com- 
pany with a request to hâve them transferred and new certificates is- 
sued in the name of Edward H. Tibbits, and the new certificates re- 
turned to the bank. This was done. The président of the bank testi- 
fied that the certificates, when received, were placed in the custody of 
the cashier, and thereafter remained in the possession of the bank; 
that Tibbits had no bénéficiai interest whatever in them, did not pay 
anything to the bank for them, and that, so far as the witness knew, 
Tibbits never saw the certificates, nor was he consulted, nor his per- 
mission asked, nor anything said to him about causing those certificates 
to be put in his name. The cashier testified to the same effect. No 
one testified that Tibbits was informed of the transfer to himself prior 
to the time when assessment was called for. He was a clerk in the 
employ of the bank. The only other witness who testified to this is- 
sue was défendant himself. His testimony is not very satisfactory. 
Evidently it did not impress the trial judge. Nevertheless he stated 
positively that he never received the certificates, nor had them at any 
time in his possession, and asserted more than once that he did not 
think he ever heard of the transfer, and could not remember that he 
knew anything about such transfer prior to the attempt to collect the 
assessment. 

On this state of the proof it was manifestly for the jury to décide 
the question whether or not he knew the stock stood in his name. The 
trial judge, however, withdrew that question from them, because two 
blank pnnted forms of proxy to vote at annual meetings, dated, re- 
spectively, October 18, 1898, and October 34, 1900, had been signed 
by Tibbits, holding that the signing of thèse proxies "put him in a 
position where it would be impossible for him to put up the plea of 
ignorance." It was not contended that thèse signed proxies constituted 
an estoppel. They are very différent documents from the dividend 
checks which the défendant signed in Keyser v. Hitz, 133 U. S. 138, 
10 Sup. Ct. 290, 33 L. Ed. 531. They are relied upon as proof that 
at the time he signed them défendant must hâve known that stock of 
the Thresher Company was standing in his name. 

Tibbits admitted the genuineness of the signatures, but asserted that 
he had no recollection of signing them, and could not remember that 
at the time he knew of the stock standing in his name ; that he might 
hâve signed them, without knowing what he was signing ; that a great 
many times clerks are asked to sign papers they known very little 
about, and sign proxies without paying any particular attention to 
175 F.— 36 
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them. We do not find anything inherently impossible iti the proposi- 
tion that bank clerks are sometimes so careless, négligent, and uubusi- 
nesslike as to sign some blank, printed form which their superiors may 
ask them to sign, without concerning themselves as to its contents. 
The circumstance of Tibbits signing thèse two proxies was one to be 
considered by the jury — giving due effect to it — when weighing his 
testimony; but it was not sufficient to justify the withdrawal of the 
issue of fact entirely from their considération. Whatever might hâve 
been their verdict on ail the évidence — whether for plaintiff or de- 
fendant — there would be found sufficient in the record to support it, 
and it would hâve been error to set such verdict aside. 

The exception to a direction of the verdict is sound, and the judg- 
ment is reversed, ,and cause remanded for a new trial. 



WELLES V. CHICAGO & N. W. HT. OO. 
(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. SI. 
Railboàds (§ 153*) — Bonds — Option to Exchangb fob Stock — Rights of 

HOLDEE. 

A provision of bonds Issued by a railroad company, giving the holder 
an option to exchange the same at par for common stock of the company 
"at any tiœe withln ten days after the date flxed for the payment of any 
divldend upon its common stock," is to be strîctly construed, and a holder 
who did not elect to exchange hls bonds while divldends were being de- 
clared and pald is not entltled to do so after they hâve ceased, by reason 
of the absorption of the company by another, by purchaslng and retlring 
ail of its stock and taking a conveyance of ail of Its property, as au- 
thorlzed by a statute of the state in force wheu the bonds were issued. 

[Ed. Note. — For other cases, see Rallroads, Dec. DIg. § 153.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Suit in equity by Benjamin Welles against the Chicago & North- 
western Railway Company. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 163 Fed. 330. 

This cause çomes hère on appeal from a decree of the Circuit Court, 
Eastern District of New York dismissing complainant's bill. The ac- 
tion was brought against défendant for the spécifie performance of 
the terms of certain debenture bonds, negotiable in form, made by the 
Milwaukee, Lake Shore & Western Railway Company, the obligation 
of which, it is claimed by complainant, was expressly assurned by the 
défendant, and to the benefit of which complainant claims to be en- 
titled. 

Wm. Woodward Baldwin, for appellant. 

Edward M. Hyzer and Wallace Macfarlane, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•Por other cases see same topic & i numbeb in Dec. & Âm. Dlgs. 1907 to date, & Eep'r Indexes 
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PER CURIAM. The bonds are dated February 1, 1887, and are 
in the usual form of such obligations; each bond promising to pay 
$1,000 in gold coin on February 1, 1907, with interest thereon at 5 per 
cent., payable February and August. Each bond also contains the fol- 
lowing stipulation : 

"Said rallway «)mpany agrées to transfer to the bearer, at his option, ten 
shares, of one hundred dollars each, of its common capital stock, at any time 
within ten days after the date fixed for the paymeiit of any dividend upon its 
common stock, upon dellvery to it in the city of New Yorlc of thls bond and 
ail unmatured coupons thereon In exchange for said stock, and thereupon this 
bond shall be canceled." 

Each is îndorsed : 

"Five per cent. 20-year, convertible debenture of 1&07." 

The bonds in suit were bought by complainant's father in 1888, 
1889, and 1890, and passed to himself on distribution of his father's 
estate. How many dividends were paid by the Milwaukee road subsé- 
quent to 1887 does not seem to appear ; but it is conceded that the last 
dividend of 7 per cent, upon its common stock was declared on Janu- 
ary 13, 1891, and February 16, 1891, was fixed for its payment. Sub- 
sequently the défendant company succeeded in effecting an exchange 
of its own stock for stock of the Milwaukee Company, and thus on 
August 19, 1893, had hecome the sole stockholder of the latter com- 
pany. On the last-named date the Milwaukee Company issued its deed 
of conveyance and assignment, conveying ail its railroad property and 
franchise and ail stocks, bonds, and property of every description to 
the Chicago & Northwestern Company. In considération therefor the 
latter company, among other things, assumed ail the debts, liabilities, 
and obligations of the Milwaukee Company. It took possession of the 
property, and has since operated it as an intégral part of its own rail- 
way, designated'as the Ashland Division. 

No question is raised as to the liability of the défendant to pay thèse 
bonds when they f ell due ; but two years before that date, in February, 
1905, complainant presented his bonds to défendant company and de- 
manded that the same be converted into common stock of the Mil- 
waukee Company, or, if défendant could not comply in Milwaukee 
stock, that it convert into its own. Multitudinous questions bave been 
raised and argued, which the majority of the court think it unneces- 
sary to discuss. Many of them will be found set forth in L,isman v. 
Milwaukee, Lake Shore & West. Ry. (C. C.) 161 Fed. 472, a case af- 
firmed without opinion in 170 Fed. 1020, 95 C. C. A. 671, certiorari 
refused 214 U._S. 520, 29 Sup. Ct 700, 53 L. Ed. 1065. We prefer 
to place our décision on the language of the contract itself. Complain- 
ant did not déclare his option to convert bonds into stock at any time 
within 10 days after the date fixed for the payment of any dividend, 
and, as bas been seen, the only transfer provided for was one to be 
made within 10 days after the date fixed for the payment of any divi- 
dend upon the common stock. We find nothing obscure or ambiguous 
about that part of the contract (quoted above), and there is no other 
clause in it providing for any transfer. We concur with the conclu- 
sion, reached in the case above cited, tRat "the obligation (to transfer) 
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did not accrue until and unless a dividend was declared," and that "the 
contract, with ail its limitations and conditions, remains the same after 
assumption as before." Certainly the Milwaukee road did not obligate 
itself to déclare dividends at any particular time, and we are not per- 
suaded that the subséquent transactions by which it was absorbed by 
the défendant are to be taken as the équivalent of a dividend déclara- 
tion, in the absence of any averment or proof of any improper methods 
or any fraudulent întent. We see nothing harsh or inéquitable in con- 
struing the contract in conformity to its express language, especially 
when, as so construed, complainant or his predecessor has had certainly 
one and probably more opportunities to efïect a conversion, but has 
elected not to avail of them. 
The decree is afl&rmed. 



POST V. BERET, 

(Circuit Court of Appeals, Eighth Circuit. January 14, 1910.) 

No. 3,128 

1. Bankruptcy (§ 184*) — Vauditt oi" Chattel Moetgage— Failueb to Re- 

cord. 

Where a chattel mortgage on the stock of merehandlse of a bankrupt 
was wlthheld from record by the mortgagee, persons extending crédit to 
the mortgagor between the tIme of the givlng and the recording of the 
mortgage will be presuméd to hâve done so on the faith of an unincum- 
bered title as dlselosed by the record, and as to them the mortgage is void. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. Dig. 
S 184.»] 

2. Bankruptcy (f 314*) — Cbeditobs Bnutled to Pbove Claims— Holdeb or 

iNVALID MOBTQAGB. 

A mortgagee of a bankrupt, whose debt Is bona flde, is entltled to prove 
the same as a gênerai credltor, although his mortgage is invalid as against 
other creditors because of his failure to record the same. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

Suit in equity by August Post, trustée in bankruptcy of Henry 
Heartfield, against W. F. Berry. Decree for défendant, and complain- 
ant appeals. Reversed. 

Charles F. Maxwell (J. Carskaddan and I. S. Pepper, on the brief), 
for appellant. 
T. M. Fee and T. G. Fee, for appellee. 

Before ADAMS, Circuit Judge, and RINER and W. H. MUN- 
GER, District Judges. 

PER CURIAM. Henry Heartfield was in the gênerai mercantile 
business at Moulton, Appanoose county, lowa, having a gênerai mer- 
chandise stock of $5,000 in 1905, which was subsequently increased by 
purchases to about $13,000. In March, 1908, he made an assignment 
under the state law ifor the benefit of his creditors. In April, 1908, he 

*For otb«r c»ses see same topic & i Mu:.fBES in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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was duly adjudicated a bankrupt. In November, 1905, he borrowed 
of W. F. Berry the sum of $2,200, and secured the same by a chattel 
mortgage upon his stock of gênerai merchandise and in January, 1906, 
he borrowed of Berry an additional sum of $536, which was secured 
by a second mortgage upon his stock of merchandise. Neither of the 
mortgages were recorded until February 28, 1908. AU the creditors 
of the bankrupt extended their crédit subséquent to the date of the 
giving of the mortgages and prior to their having been filed for record. 
Two questions are presented at this hearing for considération. First. 
Are the mortgages void as against the creditors? Second. If such 
mortgages are void, is the défendant Berry entitled to prove his claim 
for the moneys thus loaned and share in the assets of the bankrupt 
estate with the other creditors? 

The first question was fully discussed and decided by this court in 
Re George Bothe (C. C. A.) 173 Fed. 597. That case controls and rules 
this. Any and ail creditors of the bankrupt who extended crédit to 
him between the dates of the giving of the mortgages and their filing 
for record hâve an equity superior to the mortgagee whose conduct in- 
vited them to trust the mortgagor. Ail persons so extending crédit 
between thèse dates will be presumed to hâve donc so on the faith of 
an unincumbered title as disclosed by the record. 

We perceive no reason why Berry is not entitled to prove his claim 
as a gênerai creditor and share with the other creditors in the estate. 
That he is a bona fide creditor by reason of loaning the money to the 
bankrupt is unquestioned. The fact that the mortgages securing the 
same are invalid in no way affects the validity of his daims secured by 
the mortgages. 

The decree of the court below is reversed, with directions to pro- 
ceed in conf ormity with this opinion. 



YEE YET et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 11, 1910.) 

No. 115. 

AuENB (§ 32*) — Exclusion of Ohinese— Rbview ov Judgment in Déporta- 
tion Pboceedings. 

Where the rlgtit of persons of the Chinese race, who entered the United 
States surreptitiously, to remain, depended entlrely on the question of fact 
whether they were natives of this country, the décision of the District 
Court, whlch heard the witnesses testify, wUl not be reversed on appeal. 
[Ed. Note. — For other cases, see Aliens, Dec Dlg. § 32.* 
Cltlzenshlp of the Chinese, see notes to Gee Fook Slng v. United States. 
1 C. C. A. 212; Lee «Ing Far v. United States, 35 C. C. A. 332.] 

Appeal from the District Court of the United States for the Western 
District of New York. 

Yee Yet and Yee Kee Guey were adjudged unlawfully in the United 
States under the Chinese exclusion laws, and ordered deported, and 
they appeal. Affirmed. 

•For other caseï see Bame topic & i numbbb in Uec. & Am. Dlge. 1907 to date, & Rep'r Indexes 
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This causé cbmés hère upori an; appeal from a jndgmerit ofthè Dis- 
trict Court, Western District oî New York, adjudging;that the appel- 
lants were Chinese persons unlawfully within the United States, and 
ordering them to be deported. 

D. M. Silver, for appellants. 
Donald Bain, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The appellants were concededly of Chinese de- 
scent, and were arrested in July, 1908, after landing in Buffalo from a 
small boat in which they had been brought across the. Niagara river 
by two men who were subbcquently convicted of smuggling other 
Chinamen at the same time. The sole issue of fact in the case is that 
they were born in the United States. Their contention is whether they 
were born in San Francisco in 1886 and 1887, respectively, and left 
for China with their parents in 1894, from which place they returned 
in 1908. The witnesses were Moy Dock, who stated that he was their 
uncle and admitted he had not seen them for 14 years, when they were 
about 6 years old, and the appellants themselves. 

The issue was tried before the District Judge, who certainly was in 
no way prejudiced against appellants, since he states that at the close 
of Dock's testimony he was impressed in their favor. The décision 
was adverse, not only bécause of inconsistencies in their own testimony 
and unexplainable lapses of memory, but because their demeanor on 
the stand indicated that, although they fully understood ail questions 
that were put to them, they purposely omitted to state things, which 
they might hâve stated in answer to counsel for the government, for 
f ear that their statements might be contradicted. He was satisfied 
that they did not testify frankly, and so states in his opinion. Un- 
der thèse circumstances we are not inclined to reverse a décision, when 
the court which rendered it has had the advantage of seeing and hear- 
ing the witnesses, and thus forming a better judgment than we possibly 
could as to their credibility. 

Judgment affirmed. 



ENG CHOT T. UNilTED STATES. 
, (Circuit Court of Appeals, Elghth Circuit January 14, 1910.) 

• No. 3,1S4. ■ '■'■' 

ÂLIEI^S (I 32*)-rPBpOEBDINGB FOB DEPOBTATION OF CHINBSE— SUFFICIENOY OF 
EVIDENCK. . , ■ 

Flndlngs of a commlssloner and the District OOurt that tlie évidence 
was. Insufflclent to establlsh the rlght of a Chinese persoa-.tp remain In 
the United fetates on the ground that he was born In thïs' éountry held 
Bupported by the évidence. , ■ ' 

[Ed. Ndte. — For other cases, see Allens, Dec. Dig. § 32.*-- -• ' ' 
Citizenshlp of the Chinese, Bée nbtes to Gee Fook Sing v. Uniïed States, 
. C. C. A. 212 ; Lee Sing Far v. United States, 35. 0. CiJi.. 332.J - 

•For other cases see same topic &.§ nvmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of Arkansas. 

Eng Choy, a Chinese person, was ordered deported, and appeals. 
Affirmed. 

Will Akers (E. D. Kidder, on the brief), for appellant. 
William G. Whipple, for the United States. 

Before ADAMS, Circuit Judge, and RINER and W. H. MUN- 
GER, District Judges. 

PER CURIAM. This is a proceeding instituted by the United 
States to secure the déportation of a Chinese person on the grovmd 
that he was unlawfully within the United States. The case was made 
to turn on the issue of fact whether he was born in this country. The 
commissioner and District Judge both found this issue against him. 
This was not only presumptively correct, but an examination of the 
record convinces us that it was so in fact. 

The judgment is affirmed. 



HOME INS. CO. V. JONES et al. 

(Circuit Court of Appeals, Eightti Circuit. January 17, 1910.) 

No. 3,145. 

INJUNCTION (§ 26*) ENJOINING ACTIONS AT I>AW— EQUITY JuEISDICTION. 

The fact that several policies of Insurance on the same property each 
eontaîned a clause provlding that the insurer should not be liable thereun- 
der for a greater proportion of any loss than the amount of snch policy 
bore to the total amount of valid insurance ou the property does not give 
a court of equity Jurisdictlon of a bill by one or more of the insurers to 
enjoin the insured from malntaining separate actions at law on the poli- 
cies, and to draw to Itself the adjudication of the rishts of the parties on 
the ground that the policies are Interdependent contracts and that au ac- 
counting is uecessary, nor on the ground of preventiug a multiplicity of 
Buits ; neither one of complaiuants having in fact any interest in the 
amount of recovery against any other or any separate cause of action 
against défendant. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §| 24-49, 54-61 ; 
Dec. Dlg. § 26.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit in equity by the Home Insurance Company against W. H. Jones 
and others. Decree for défendants, and complainant appeals. Af- 
firmed. 

E. S. Quinton and Fyke & Snider, for appellant. 
W. S. Jenks and F. M. Harris, for appellee Jones. 

Before SANBORN, Circuit Judge, and RINER and WILLIAM 
H. MUNGER, District Judges. 

•For other cases see same toplc & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The complainant and ten other companîes in- 
sured property of the appellee W. H. Jones against damages by fire. 
The property was injured by fire, Jones brought an action against each 
Company on account of this damage, the Home Insurance Company 
exhibited its bill to enjoin the prosecution of thèse actions and to com- 
pel the adjudication of the rights of ail thèse parties in a suit in equity, 
and the court below dismissed the bill on the ground that the company 
had an adéquate remedy at law. The facts of this case differ in no ma- 
terial respect from those in Mechanics' Insurance Company of Phila- 
delphia v. C. A. Hover DistilHng Company (C. C. A.) 173 Fed. 88S» 
and the decree below is afïirmed on the authority of that case. 



A5IERICAN CAR & FOUNDRT 00. v. MORTON TRUST CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit. January 26, 1910.) 

No. 9. 

Patents (§ 328*)— Invention— Hoppeb-Bottom Cars. 

The Sclioen patent, No. 647,907, for a liopper-bottom car, Is merely for 
an adaptation of the old double hopper-bottom to the changed construction 
due to the use of pressed steel as the car materlal, wlthout changlng the 
functlon of the parts or producing any new resuit, and Is vold for lack of 
Invention. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Morton Trust Company and the Pressed Steel 
Car Company against the American Car & Foundry Company, Decree 
for complainants, and défendant appeals. Reversed. 

For opinion below, see 161 Fed. 546. 

Paul Bakewell, Charles J. Hardy, and L,ivingston Giflford, for appel- 
lant. 

Cyrus N. Anderson and Charles Neave, for appellees. 

Before BUFFINGTON, Circuit Judge, and J. B. McPHERSON, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Pressed 
Steel Car Company, assignée of patent No. 647,907, granted April 17, 
1900, to C. T. Schoen for a hopper-bottom car, fîled a bill which 
charged infringement of the first claim thereof by the American Car 
& Foundry Company. That claim was : 

"In a double hopper-bottom car, an underfratne constructed wlthout slde sllls 
and eomprlslng bolsters, end slUs, draft-rigging beams Interposed between the 
bolsters and sills, and center sllls arranged between the longitudinal center of 
the car and its sides and out of allgnment with the draft-rlgging beams and 
secured to the bolsters, thereby leaving a elear spaee in the mlddle of the car 
for the projection of the hopper-chutes through the underframe, substantlally 
«s described." 

The court below found the claim valid and infringed, and entered a 
decree so adjudging. From such decree the American Car & Foundry 

•For othar caseï ■«« came topic A i mvmbeb lu Dec. t Am. Diga. 1907 to daté, * Rep'r IndozM 
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Company appealed, and in its appeal challenges the validity of the 
patent, to which question we address ourselves. 

The patent concerns metallic or pressed steel cars provided with 
double hoppèr-bottoms. With the transition from wooden to pressed 
Steel cars, a readjustment and rearrangement of many parts of the car 
necessarily took place. Thèse changes were caused, not only by rea- 
son of the smaller comparative thickness of the steel and wood re- 
quired, but from the fact that, in order to press shapes to advantage, 
the parts of the car should be so rearranged that such parts could be 
pressed in large and simple sections. In addition, changes were per- 
missible because greater strength could be obtained in some parts 
through members less both in size and number. As was to be ex- 
pected, an advance along car construction lines followed, and for coal, 
■ore, and bulky freight the steel cars hâve largely supplanted the old 
wooden cars and are adapted to carry much heavier tonnage. Now to 
us the patent in suit seems simply the outgrowth of that advance,. and 
in it we find nothing of an inventive character. In the old car art, 
Schoen found double hopper-bottoms, bolsters, underframes, sills, both 
side and end, and draft-rigging. Each of them performed a well- 
recognized function in car support, load balancing, and draft purposes. 
He took thèse as he found them, and reassembled them in his patented 
device in a possibly désirable way when a pressed steel car was to be 
built. We say possibly désirable, for his type of car covered by this 
patent has not gone into use or even been built by the complainant, 
though an extensive car builder. But, assuming the device is useful 
and novel, no new or différent result, either individually or collectively, 
resulted from the relation in which the patentée placed thèse well- 
known car parts. The underframe did what it had always donc to 
support the car. True, the latéral sills thereof were designed by 
Schoen to be further in from the side of the car than în the old wooden 
structure ; but with its latéral sills so placed the function of the un- 
<lerframe was in no respect changed from its former action, and it 
neither modified or was modified by the action of any other part. A 
steel brace, extending to the car side from the recessed underframe, 
made the latter afford the same support as the old f rame ; and, indeed, 
it would seem clear that no stress was laid on this recessed sill as con- 
tributing to the inventive character of the device, for the file wrapper 
shows it was only introduced in the claim under stress as a limitation 
to avoid anticipation. In the device as a whole there was no inter- 
change of mechanical function between the several parts, and no new 
resuit came from their contiguity. Each maintained its independent 
function, which, whether in isolation or companionship, remained the 
same. There being an absence of new functional co-operation, and the 
position and relation of the several parts being wholly structural, we 
cannot regard the construction as inventive in character. 

We are therefore of opinion the patent was invalid, and the decree 
must be reversed, with directions to dismiss the bill. 
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SNEAD et al. v. SOHEBLB et al. 

(Circuit Court of Appeals, Sîxtà Circuit. November 2, 1009.) 

No. 1,937. 

Patents (§ 286*) — Suit for iNFBrNGEMENT— Tttle to Support Suit. 

Where the owners of nearly the entire Interest In a patent united in an 
asslgnment of the same to a corporation, purporting to convey ttie fuU 
title, wliich assignment was duly recorded, sucli assignors could net there- 
after maintain a suit for Infringement without making the corporation 
a party, or alleging and proving affirmatively either that the asslgnment 
never took effect or that the title had In some way revested ; the corpo- 
ration, although It had ceased to do business, not havlng been dissolved, 
and being still capable of suing and being sued under the law of the state 
of Its orgauizatiou. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 454; Dec. Dlg. § 
286.*] 

Appeal from the Circuit Court of tfie tjnited States for the West- 
ern Division of the Northern District of Ohio. 

Suit in equity by Harry V. Snead, Harry V. Snead, administrator of 
the estate of Harriet V. Snead, deceased, and George A. Boughton 
against Eugène V. Scheble, the Michigan Steel Box Company, William 
B. Fonda, Charles H. Ostrander, administrator of the estate of Jacob 
W. Cornwell, deceased, and Clara Cornwell. From a decree dismiss- 
ing the bill, complainarlts appeal. Reversed. 

Thls suit was brought In equity to enjoln alleged Infringement of certain 
letters patent granted by the United States for an iniprovement in mail boxes, 
and to enforce an account and payaient of gains and profita. The suit was 
flled March 30, 1907. in the court below. Harry V. Snead. one of the complain- 
ants, was the Inventor. He mnde his application oh February 5, 1890, and on 
the 7th of that month he asslgned an undivided three-fourths Interest In the 
Invention to Robert B. Lewis, Harriet V. Snead, and William B. Fonda, each 
recelving one-fourth. The letters patent were granted in the usual form, 
numbered 428,968, to the four persons last named, for a term of 17 years from 
May 27, 1800. On September 6, 1890, I^ewis and Fonda, by assignment re- 
corded on the 9th of that nionth, trahsferred tô Harry V. Snead an undivided 
three-elghtha Interest in the patent, leavlng lu the assignors each an undivided 
one-slxteenth. By assignment recorded September 10, 1890, H. V. Snead trans- 
ferred to Jacob W. Cornwell an undivided one-elghth Interest In the Invention. 
By assignment dated March 23, 1892, recorded the foUowing May 12th, Lewis 
conveyed his undivided one-slxteenth to George A. Boughton. As between the 
parties thus far named, the whole title to the patent on March 23, 1892, was 
vested In undlyided shares in Harry V. Snead, George A. Boughton, Jacob W. 
Cornwell, and Harriet V. Snead; Lewis havlng parted with his entire Inter- 
est. Six days later, March 29, 1892, by Instrument recorded September 12, 
1892, Lewis united with the other persons named, escept Boughton, in traus- 
ferriug In ternis the entire title to the patent durlng its full term to the New 
York Terminal Express Company, a corporation of New Jersey. The consid- 
ération named, in the Instrument was $1 and "other valuable considérations." 

Thls suit was brought by Harry V. Snead, Harry V. Snead, administrator of 
the estate of Harriet V. Snead, deceased, and George A. Boughton, against dé- 
fendant Scheble, alleged to be trading as the Michigan Steel Box. Company, 
William B. Fonda, Charles H. Ostrander, administrator of the estate of Jacob 
W. Cornwell, deceased, and Clara W. Cornwell, heir at law to the estate of' 
Cornwell, eharging Scheble with infringement . by making and selling mail 
boxes constructed aecording to the invention covered by the letters patent 
aforesaid. The reasons stated for making Fonda and the administrator and 

•For other cases see same topic & S numeee lu Dec. & Am. Digs. là07 to date, & Tlep'r Indexes 
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heir at law of CJOrnwell défendants were that Fonda could not be found, and 
the administrator and heir of Comwell refused to Join in the suit. The ex- 
press Company was not made a party, and its absence is sought to be excused 
on the grotind that the assignaient to it never becàme operatlve, and, on the 
eontrary, it is claimed that the whole title to the patent Is ves.ted in undivided 
shares in Harry V. Snead, Boughton and Fonda, and the administrator of 
Harriet V. Snead, deceased, and the administrator and heir of Jacob W. Corn- 
well, deceased. Demurrer to the bill was sustained on the ground that the ex- 
press Company was a necessary party. Amendment to the bill was allowed "to 
the extent necessary to show fully the extinguishment of the express com- 
pany's Interest, * * * or by maliing the express conipany a défendant. 
* * *" Amendment was made to the fourth paragraph of the bill, aver- 
rîng In substance f ailure of considération for the assignment aforesaid of 
March 29, 1892; that the corporation had gone ont of business and the charter 
had been revolied; that by common consent the assignment had never been 
put into opération ; and that it had been rautually ahandoned, and the exclu- 
sive rights of the assignors had always been recognized by the express Com- 
pany, Thereupon answer and replication were made, and subsetiuep.tly cer- 
tain dépositions were flled on belialf of complainants to support the amend- 
ment and to show a prima facie case under the patent. No other evideiice 
was offered by either side. Later a motion was made by Scheble to suppress 
and strike from the record ail évidence oft'ered by complainauts in support of 
the fourth paragraph of the bill and the amendment thereto ; also to disniiss 
the suit. ïhe motion was granted. ïhe cause was brought hère upon appeal, 
wlth numerous asslgnmeuts of error. 

S. E. Darby, for appellants. 
G. P. Kirby, for appellees. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Among the assignments of error, it is complained that the case should 
not bave been disposed of on motion. But this need not be consid- 
ered ; for the decree of dismissal is final, and its soundness may be 
fairly tested by the familiar rules applicable to a demurrer to évidence. 

The inquiry then is whether, unless the question of the express 
company's title to the patent should be otherwise disposed of , the Com- 
pany is an indispensable party. The failure to make it a party is 
sought to be justified upon the authority of Railroad Co. v. Trimble, 
10 Wall. 367, 19 L. Ed. 948. The facts of that case of any présent 
relevance were that the undertakings of Stone contained in the trans- 
fer of patent were in no respect observed or carried out, and, on the 
eontrary, in spite of the assignment, by common consent of the parties 
it never went into opération ; Stone never claiming any right under it, 
ahvays recognizing Trimble's exclusive right, and acting in respect 
to it as the agent of Trimble and not as his joint owner. 

It is conceded in the présent case that at the date of the transfer 
to the express company the signers of the instrument of assignment 
were, according to the records of the Patent Office, the apparent ovvn- 
ers of the entire patent, and they in terms transferred the whole title 
thereto. But Lewis had in fact a few days previously transferred his 
undivided one-sixteenth interest to Boughton, and the transfer was 
récorded within the statutory time ; and- no actual notice meanwhile 
appears to hâve been given to the express company of the assignment 
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to Boughton. The évidence does not show how or when the instru- 
ment purporting to assign the whole interest was delivered, if at ail, 
to the express company ; and it is not shown who caused the instru- 
ment to be placed of record in the Patent Office. 

The latter assignment is silent as to the nature of the "other valua- 
ble considérations" mentioned in it; but the évidence is clear that the 
substantial considération was to be the issue and delivery to the as- 
signors of $10,000 par value of the corporate stock of the express 
company. There is évidence to the effect that a single certificate for 
that amount of stock was executed; but it appears that no delivery 
was ever made of the certificate, because of the discovery of the trans- 
fer from Lewis to Boughton and of Boughton's refusai to convey his 
interest until agreement could be made as to the amount of stock he 
should receive. Such an agreement was never made. Several of the 
assignors made demand for their portions of the stock, and refusai 
was made only because those entitled to the stock could not agrée up- 
on a distribution among themselves. 

Meanwhile the express company entered upon a gênerai express 
business in New York, and continued it for a period of 18 months. 
While it cannot be determined from the évidence when the express 
company was organized, yet it is plain that a board of directors was 
selected, and that the offices of président and secretary and treasurer 
were filled. Harry V. Snead, inventer of the patent, and claimant of 
the largest interest under it, was the company's manager of the box 
department from the time the company was "organized," as he testi- 
fies, until that department was discontinued. The company did not 
manufacture or sell mail boxes under the patent. The most that it 
did was to use boxes of that character, though those boxes appear to 
hâve been purchased of another express company, which apparently 
had the right to use them. It is worthy of notice that the transfer to 
the express company was not recorded until September 12, 1893, but 
that this was while the company was conducting business. 

The finances of the company became involved at the expiration of 
the 18 months mentioned, and its assets and business were placed in 
the hands of receivers. Everything was sold in 1893 at receiver's sale, 
unless it be the patent in suit. Nothing appears in the record, how- 
ever, of the proceedings or court in which such appointment and sale 
were made. Ail that is disclosed in respect of thèse matters is through 
the testimony of Snead. He stated that the patent was not sold; but 
this statement amounts only to an opinion. 

The company does not appear to bave chosen directors or officers, or 
to hâve carried on any business after the sale. The person who filled 
the office of président, and the one who filled the offices of secretary 
and treasurer are still living. How many of the directors survive is 
not shown. Not one of thèse officiais, however, was called to testify. 
The corporation bas not been formally dissolved, nor hâve any pro- 
ceedings been taken to surrender its charter, or to hâve it declared 
forfeited. 

Can the question of title to the patent in suit be safely determined 
upon facts Hke thèse, in the absence of the express company? True, 
as urged, no one who was ever connected with that company is assert- 



8NEAD T. SCHEBLE. 573 

ing any claim in its behalf. But an infringer of a patent, like any 
wrongdoer, is, when sued, entitled to the protection of an adjudication 
that will bind ail those owning and controUing any interest in the 
right or property injured. 

If, then, the title to the patent, in whole or in part, ever passed to the 
express Company, it remains there so far as now disclosed. Though, as 
before stated, there is no évidence expressly showing that the instru- 
ment of assignment was ever delivered to the express company, or to 
shovir who caused the instrument to be recorded, yet the repeated de- 
mands of some of the assignors for delivery of their portions of the 
stock, and their failure for ail thèse years to take steps looking to the 
annulment of the transfer or the removal of inference arising from 
the fact of record — although such inference is of doubtful weight 
(Standard Elevator Co. v. Crâne Elevator Co., 76 Fed. 767, 23 C. C. A. 
549) — signify a degree of acquiescence in the transfer which, we think, 
renders it improper to proceed in the absence of the express compa- 
ny, or at least until the question of its title to the patent has been de- 
termined. 

The distinction between Railroad Co. v. Trimble and this case is 
that Stone and Trimble by positive acts consented and in effect agreed 
that the assignment should be abandoned and treated as inoperative, if 
not rescinded, while in the présent case the only acts revealed after 
exécution of the assignment indicate positive exaction on one side of 
complète performance by the other, and express willingness of the 
latter so to perform whenever those entitled to the stock should agrée 
upon its distribution, and those acts do not indicate abandonment or 
rescission. AU else is inaction, save only an implication that the as- 
signors delivered the instrument of assignment and trusted the com- 
pany to deliver the stock. 

The fact that the express company has not for so long a period been 
active, either in business or in selecting successors to its officiai rep- 
résentatives, is not determinative of the question of title. Under the 
facts disclosed, the corporation is in existence ; and, according to the 
law of the state of its origin, may still be sued. 1 Gen. St. N. J. pp. 
924-925, tit. "Remédies against Corporation," §■§ 87-90; United N. 
J. R. R. & C. Co. and Penna. R. R. Co. v. Hoppock, 28 N. J. Eq. 
261, 264; Swan Land & Cattle Co. v. Frank, 148 U. S. 603, 611, 13 
Sup. Ct. 691, 37 L. Ed. 577; Bradley v. McKee, 5 Cranch, C. C. 
298, Fed. Cas. No. 1,784; Heard v. Talbot et al, 7 Gray (Mass.) 
113; Russell v. McLellan, 14 Pick. (Mass.) 63, 69; Evarts v. Killing- 
worth Manuf. Co., 20 Conn. 447, 458 ; Kincaid v. Dwinelle, 59 N. Y. 
548, 552; Carnaghan v. Exporters' & Producers' Oil Co., 57 Hun, 
588, 11 N. Y. Supp. 172, 174; State ex rel. v. Merchant, 37 Ohio 
St. 251 ; Webb v. Moler, 8 Ohio, 548. 552 ; Brandon Iron Co. v. Glea- 
son, 24 Vt. 229 ; Parker v. Bethel Hôtel Co., 96 Tenn. 252, 270, 34 
S. W. 209, 31 L. R. A. 706 ; State Nat. Bank of St. Joseph v, Robi- 
doux, 57 Mo. 446, 451 ; Kansas City Hôtel Co. v. Sauer, 65 Mo. 279, 
288. 

It is not intended, by anything said in this opinion, to intimate that 
the express company actually obtained title to an interest in the patent ; 
but in View of what has been shown, and of the further fact that the 
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grant of : the patent has expired since the commencement of this suit, 
it seems to us that the ends of justice might be better subserved by re- 
taining jurisdiction of the cause for a reasonable time to permit com- 
plainants, if they désire, either to bring the express company into the 
case, if that can be done, or by otherwise having the question of its 
title determined. Clark v. Wooster, 119 U. S. 333, 325, 7 Sup. Ct. 
317, 30 L. Ed. 393; Busch v. Jones, 184 U. S. 598, 23 Sup. Ct. 511, 46 
L. Ed. 707 ; Carnegie Steel Co. v. Colorado Fuel & Iron Co., 91 C. 
C. A. 229, 165 Fed. 195. 

The decree must be reversed, and the complainants given further op- 
portunity to remove the defect as to parties, or otherwise submit to 
the dismissal of the suit without préjudice; and it is so ordered. It 
is further ordered that the costs of this appeal be divided between, and 
paid equally by, the complainants and the défendant Scheble. 

NOTE. — The followlng is the opinion of Tayler, District Judge, on dismissal 
of tlie bill: 

TAYLER, District Judge. Ttiis is an ordinary bill of complaint on a patent, 
alleging infringement. A demurrer was flled to tlie original bill on the ground, 
among others, of defect of parties, as it appeared that the New York Terminal 
Express Company, a corporation of New Jersey, was the owner of the patent. 
The bill reeited that ail interests in the patent, except a fraction belonging to 
one Boughton, were assigned to the New York Terminal Express Company 
"upon the promise of valuable considération, and the promise of the fair and 
équitable observance of certain covenants, agreements, and undertakings, 
* * * which said promises of valuable considération and fair and équitable 
performances and observances were not kèpt or fulflUed, and remain unkept 
and unfulflUed, whereby the sald exécution of the Instrument of sale and con- 
veyance aforesaid became and remains nul! and void and of no ett'ect whatso- 
ever, and as if the same had never been made." 

Judge Sater Bustalned this demurrer on the ground that the pleading was 
not broad enough to meet the conditions named in Railroad Company v. Trtm- 
ble, 10 Wall. 381, 19 L. Ed. M8, in which the présence of the defaulting as- 
signée as a party was excused. Leave was then given to the complainants to 
amend their bill "withln a reasonable time by the making of àdditional aver- 
' ments to conform to the Trimble Case to the extent necessary to show fully the 
extingulshment of the express company's interest as assignée, if they are aWe 
to do so, or by making the express company a défendant, as they may elect." 

Accordingly, the complainants, on the 30th of September, 1907, filed an 
amendment to the bill of complalnt, settlng out at considérable length the 
grounds upon which they claimed that the rights of the New York Terminal 
Express Company, as grantee of the patent, had lapsed and vested in the com- 
plainants. Proofs were taken to support thèse allégations, as well as to make 
out the prima facie case on the patent. 

A motion was filed by the défendants to "suppress and strike from the rec- 
ord ail the évidence ofCered by the complainants in sustentation and support of 
the fourth paragraph of the bill and amendment thereto, for the reason that 
sald évidence fails, as a matter of law, to sustain the allégations of said fourth 
paragraph as set out in the bill and amendment thereto, and that there is no 
suflleient évidence of record to sustain said paragraph." The fourth para- 
graph of the bill and amendment are the parts of complainants' bill and 
amendment which set out the clrcumstances uuder which they claîm that the 
New York Terminal Express Ctompany has no interest in the patent. They 
also move by the same motion for a dismissal of the suit, for the reason that it 
now appears from the évidence that thé complainants and défendants are not 
the owners of the patent. 

The case has been fully argued on briefs. Of course, if it appears from the 
proofs taken that the New York Terminal Express Company has the title, or 
an interest in the title, to the patent In suit, it is manifest that there is a de- 
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fect of parties, and, If a defect of parties exists at any perlod In the suit, it 
would be folly to continue the prosecution o( the suit or compel the défend- 
ants to take testimony, when no final adjudication can be had on the merits. 
Even if what appeared to be a final adjudication could occur in favor of the 
complainants or of the défendants, it would not conclude the express Com- 
pany, if in fact it was the owner of the patent or had any such Interest in It 
as would require that It be made a party. 

ïhe rule of law laid down by the Suprême Cîourt of the United States In the 
case of Railroad Company v. Trlmble, supra, is stated in the sixth proposition 
of the syliabns: "Where the owner of a patent granted a portion of his inter- 
est in it to another person in considération of certain payments to be made by 
such person to third parties, and certain promises and agreements made by 
him, and such person never made any of the payments which he was thus re- 
quired to make, and by common consent of the grantor and grantee the con- 
tract never went Into opération in any way, because the grantee was unable 
to comply with any of his engagements, so that the grantor was compelled to 
pay and dld pay the money which the grantee had agreed to pay, and the gran- 
tee during his îlfetime never claimed any interest in the contract, but, on the 
contrary, always recognized the grantor's exclusive right, and acted as his 
agent In the patent, under a power of attomey, paying him a part of the prof- 
its for the privilège, held, after the grantee's death, that the agreement did 
not prevent îhe grantor's brlnglng suit for the infringement of the patent with- 
out naming the grantee." 

ïhe évidence introduced In support of the allégations of the bill respectlng 
the relation of the express company to this suit falls very far short of meeting 
the requlrements of the law as thus laid down in the Trlmble Case. Not to 
mention other respects in which there Is a failure to come up to the measure 
of the requirement there laid down, two conspicuous difCerences between the 
facts necessary and the facts which appear In this case are hère referred to. 
In the quotatlon just made, thèse words appear: "And such person never 
made any of the payments which he was thus requlred to make, and by com- 
mon consent of the grantor and grantee the contract never went Into opéra- 
tion in any way," But this contract did go into opération in some way. It 
seems to hâve gone Into opération to quite a considérable extent. To say that 
it never went into opération in any way Is to deny the légal effect of every 
word of testimony which was offered in connection with it. The other quota- 
tion from the rule as laid down is: "And the grantee during his lifetime never 
claimed any Interest in the contract, but, on the contrary, always recognized 
the grantor's exclusive right." This is exactly what the facts in the case do 
not show. The contrary appears. The grantee did not always reeognize the 
grantor's exclusive right. On the contrary, it asserted Its own dominion over 
the patent. The fact that the stock which was to be issued to the grantors of 
the express company was not Issued is a mère Incident, having no real relation 
to the question as to whether or not the corporation got a tltle. It did get a 
title, and, untll its title is disposed of in some way by judieial détermination 
conclusive upon it, no other person has any right to prosecute a suit for the 
Infringement of the patent to which the corporation has the klnd of title re- 
ferred to. 

The motion, therefore, Is sustained on both grounds named In It, and an or- 
der may be entered accordlngly. 
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BROWN BAG FILLING MACH. CO. v. DROHEN. 
(Circuit Court o( Appeals, Second Circuit, January 11, 1910.) 

No. 7& 

1. Patents (§ 818*)— Suit fob Infbingement— Measueb of Profits. 

The profits realized by a défendant from tlie use of an infringing bag 
fliling mactilne were properly eomputed on tlie basis of tbe saving as com- 
pared wlth the eost of fliling by hand, wtiere there was no prior mactiine 
which would do the work. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 566-576; Dec. 
Dig. § 318.* 

Accountlng for profits by Infringer of patent, see note to Brickill v, 
Mayor, etc., of City of JSTew York, 50 C. C. A. 8.] 

2. Appeal and Eebor (§ 1022*)— Review— Findings op Master. 

lu the absence of nianifest error, an appel! ate court will not dlsturb 
the flndings of a master, made on conflicting testimony, which hâve been 
examined and adopted by the Circuit Court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4015- 
4018; Dec. Dig. § 1022.*] 

8. Patents (§ 319*)— Infbingement— Recoveet or Damages. 

Where the défenses of Invalidity of the patent and nonlnfringement in 
a suit for infringement of a patent presented debatable questions, and It 
does not appear that défendant was actuated by malice or bad falth, there 
Is no reason for permitting the recovery of damages instead of profits for 
infringement, and especially for increaslng the damages under the stat- 
ute. 

[Ed. Note. — For other cases, see Patents, Cent Dig. |§ 577-586; Dec. 
Dig. § 319.*] 

4. Patents (§ 312*)— Infringement— Recoveet op Damages. ■ 

Evidence held insuflicient to establish a uniform license fee for the use 

Of a patented machine, which would warrant a recovery of damages from 

an infringing user. 
[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 312.*] 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

Suit in. equity by the Brown Bag Filling Machine Company against 
James L. Drohen. Decree for comglainant, and both parties appeal. 
Affirmed. 

The opinion of the Circuit Court is reported in 171 Fed. 438. 
The opinion of this court affirming the decree, which sustained the 
validity of the complainant's patents, is reported in 148 Fed. 985, 78 
C. C. A. 614. The opinion of the Circuit Court thus affirmed is re- 
ported in 140 Fed. 97. 

Nathan Heard, for complainant. 

Herman J. Westwood and Lester F. Stearns, for défendant. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The report of the master contaîns such a 
full and able discussion of the question involved that but little need 
be added. 

*For otber cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, te Rep'r Indexe* 
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The comparison between the cost of doing the work by hand labor 
and by the patented machine was correctly adopted as the proper 
st;andard by which to measure defendant's profits. As there were no 
machines existing prior to the date of the inventions covered by the 
complainant's patents, which could do the work, hand labor was the 
only available standard of comparison. If the défendant had not used 
infringing machines he would hâve been compelled to use hand labor. 
The resuit reached by the master, after a thorough examination of the 
testimony, is fair and conservative. In the absence of manifest error 
it is not the province of this court to disturb the findings of a master 
reached upon conflicting testimony, which findings hâve been exam- 
ined and adopted by the Circuit Court. 

The complainant's cross-appeal proceeds upon the theory that the 
master should hâve made an award of damages based upon an alleged 
estabHshed license fee for the use of its machines by parties to whom 
contracts were awarded for putting up seeds for congressional free 
distribution. 

It is argued that the damages, if so found with interest, will exceed 
the amount of profits and that the complainant should be permitted to 
elect whether it will recover profits or damages. It is further argued 
that if it elects to receive damages the court should treble the amount 
under the provisions of section 4921 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3395). Regarding the latter contention we may 
say that we do not regard the présent case as one warranting the ap- 
plication of the statute. We hâve recently had occasion to examine 
this question in the case of Fox v. Knickerbocker Co., 165 Fed. 442, 
91 C. C. A. 386, and although we sustained the action of the Circuit 
Court as within its discrétion, we intimated that had the question been 
presented to this court in the first instance the damages would not hâve 
been increased. In the Fox Case no testimony showing the invalidity 
of the patent was introduced and infringement was admitted. It was 
a bald case of piracy accompanied by circumstances indicating an in- 
tention to injure and delay the complainant. 

This record présents no such f eatures ; it shows the usual conditions 
obtaining in patent causes. The défenses — lack of novelty and inven- 
tion, noninfringemént and insufficient description — presented debatable 
questions, and it cannot be said that the defendant's course was actu- 
ated by malice or bad faith. Instead of making money in carrying out 
his contract with government, he lost money and the decree against 
him is sustained upon the theory that but for the use of the infringing 
machines he would bave lost more money. In short, the record shows 
no reason for substituting damages for profits as a punishment. 

The master found that the évidence failed to establish a uniform 
license fee for the machines when used both night and day, as but a 
single instance of a license for such work was shown. This proposi- 
tion is not seriously disputed, but the complainant contends that there 
was an established license fee for day work, and as the défendant used 
the machines night and day he should not complain if required to pay 
the fee charged for day work. This contention certainly seems plausi- 
ble, but we hesitate to adopt it in the absence of proof. Are we per- 
175 F.— 37 
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mitted to ïnfer that a license fee for a machine working night and 
day must, under ail conditions, exceed, or at least equal, a license fee 
for a machine workjng by day only? We cannot think that the affirm- 
ative of this proposition is entirely f ree f rom doubt. 

Many conditions of which we are not informed must enter into the 
question. It is conceded that the work on the govemment contracts 
was sui generis, the machines being run for a short period and under 
trying conditions. "The work is carried on with a rush." We do not 
know how thèse conditions may affect the amount charged for the use 
of the machines. It is not improbable that a lower fee may, in some 
instances, be charged for night and day work than for day work alone 
for the reason that the machine would be sooner released and might 
thus secure a much longer and more valuable service. 

However this may be we are satisfied that a uniform established 
license fee, even for day work, has not been shown by testimony suf- 
ficiently clear and convincing to uphold an award for damages. 

No valid reason is given for reversing the master's finding. The 
entire subject of license fee is involved in contradiction, uncertainty 
and doubt, and the report of the master was fuUy justified by the 
proof. Rude V. Westcott, 130 U. S. 152, 9 Sup. Ct. 463, 33 L. Ed. 
888; -Diamond Stohe-Sawing Machine Co. v. Brown, 166 Fed. 306, 
93 C. C. A. 334; Adams v. Bellaire (C. C.) 28 Fed. 360; Walker, § 
657. 

The award of profits sufficiently reimburses the complainant. 

It follows that the decree must be. affirmed. As both parties hâve 
appealed and neither has succeeded, the affirmance should be without 
costs. 

LAGOMBE, Circuit Judge. I cannot concur in the proposition that 
we may assume, without proof, that a patentée who has an established 
license fee for the use of his machine for day work only, would be 
likely to allow its use for- day and night work both at any less rate. 
I concur in the resuit, because the prooîs do not satisfy me that a 
regular uniform license fee for day work is established. I also concur 
in ail that is said as to profits. 



UNITED STATES V. ZUCOA & CO. SAMB v. STAMATOPOULOS. 

SAMH V. OALOGERA. 

(Circuit Court, S. D. New ïork. November 9, 1909.) 

'1: Nos. 4,808, 4,807, 4,819. 

1. OcsTOMS DtftiÉ's (§ 38*) — Classification — Ripe Olives — " Fruits in 
Bbine:" • ' 
Ripe olives, sometlmes called "black olives," are free of. duty under 
; Taria Act Juiy 24,; 1897, c. 11, § 2, Free List, par. 559, 30 Stat li>8 (D. S. 
Comp.^ St. 1901, p. 1683) as "fruits In brine." 

[Ed. Not^. — For other cases, see Customs Duties, Dec. Dig. § 38.* 

For other définitions, see WordSiand Phrases, vol. 4, pp. 2903-2944.] 

' t i '. . •' • ' ' '. 

*For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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% CifSTpMs DuTiEs (§ 30*) — Classification — "Olives Pbepaeed"— Imiœer- 

SION IN BeINE. 

Olives tvhich hâve been Immersed in sait and wrfter for the purpose oî 
preservlng thein from decay in shipment, and whicli hald been subjected 
to no préparation to fit tliem for eating, ar.e net "olives prepared," witliln 
the meaning of Tariiï Act July 24, 1897, c. 11, § 1, Schedule G, par. 264, 
30 Stat. 171 (U. S. Couip. St 1901, p. 1651). 

[Ed. Note.— For other cases, see Oustoms Dtities, Dec. Dig. § 30.*] 

3. Oustoms Duties (§ 85*)— Evidence— Ex Pabtb Affidavits. 

Affldavits taken ex parte, without notice or agreenient, arc not admis- 
sible In proceedings in the Circuit Court for the admission of évidence 
before a référée, on appeal from the Board of General Appraisers under 
Customs Administrative Act June 10, 1800, c. 407, § 15, 26 Stat. 138 (U. 
S. Comp. St. 1901, p. 1933). 

[Ed. Note.^-For other cases, see Oustoms Duties, Dec. Dig. § 85.*] 

On Application for Revievif of Décisions by the Board of United 
States General Appraisers. 

One of the décisions below is reported as G. A. 6,505 (T. D. 27,793). 
The Board of Appraisers sustained the importers' protests against 
the assessment of duty by the collector of customs at the port of 
New York. 

D. Frank Lloyd, Depiity Asst. Atty. Gen., for the United States. 
Brown & Gerry (James L. Gerry, of counsel), for Galopera. 
Hatch & Clute (Walter F. Welch, of counsel), for other importers. 

MARTIN, District Judge. The articles in question are ripe olives, 
sometimes called "black olives," and are importëd in casks. Para- 
graph 264 of the act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule G, 
30 Stat. 171 [U. S. Comp. St. 1901, p. 1651]) provides for "olives, 
green or prepared, * * * jjj casks, * * * ^5 cents per gallon." 
The collector assessed duty upon the importations in question under 
that provision. The importers claim free entry under paragraph 559 
of said act, which relates to "fruits or berries, green, ripe, or dried, and 
fruits in brine, not specially provided for in this act." 

It is conceded that thèse alives are not green; but it is claimed by 
the government that they are prepared, and that the préparation is 
such that they should be classified the same as are green olives. The 
évidence before the Board of Appraisers was that thèse olives were 
grown in Greece and Turkey; that there had been no préparation 
of the olives to fit them for eating; and that they were immersed in 
sait and water for the purpose of preserving them from'decay in 
shipment. Considérable évidence has been taken on notice by the im- 
porters, since the décision of the Board, in which the witnesses ex- 
plain more fully the characteristics of the olives raised in Greece and 
Turkey. This additional évidence on the part of the importers con- 
firms the testimony before the Board that- the olives in question had 
received no préparation, except the application of sait and water. 
They testify that the ripe olive may be eaten in its natural condition, 
although it is a little bitter in taste, and that the brine tempèrs the 
bitterness a "little." 

•For other cases see same topio & § numbek In Dec. & Am. Dlgs. 1SD7 to date, & Rep'r Indexe» 
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The govemment has introduced several affidavits taken ex parte, 
without notice and without agreement. Thèse affidavits are objected 
to on the part of the importers. In White v. United States (C. C.) 
154 Fed. 175, T. D. 28,147, it was held that ex parte affidavits can- 
not be introduced before the référée of the circuit court in this class 
of cases. Applying the doctrine of that case to the case at bar, it 
would exclude thèse affidavits. Under this holding- there is no évi- 
dence before the court except that adduced by the importer. 

I know of no case where the courts hâve held that the application 
of sait and water alone constitutes a préparation, nor do I believe 
that such was the intent of Congress in using that language. 

Counsel for the government stated on argument that the olive in- 
dustry in California will be seriously affected by the ruling of the 
Board in this case, and he contends that the affidavits above referred 
to will shed light upon the question before the court. I hâve read 
thèse affidavits with care, notwithstanding I hold that they are not 
admissible, and to my mind they do not change the. facts. They 
simply show that the olives 'grown in California, when permitted to 
ripen, are so extremely bitter that they cannot be eaten, and an elab- 
orate préparation is necessary to make them edible. There is no 
évidence even tending to show that such is true with respect to the 
olives imported. Not one of the affiants claims to know that the prép- 
aration outlined by him is necessary or is followed as to the foreign- 
grown olive. 

As the new tarifï law of 1909 (Act Aug. 5, 1909, c. 6, § 1, Schedule 
G, par. 275, 36-Stat. 38 [U. S. Comp. St. Supp. 1909, p. 690]), puts 
ail olives on the same footing, it is unnecessary to further discuss 
the question, as any décision now made in the case at bar can only af- 
fect pending cases. 

The décision of the Board is affirmed. 



DICKSON et al. v. WILDMAN et al. 

(Circuit Court, N. D. Alabama, W. D. January 7, 1010.) 

No. 50. 

DEEDS ^ 67*)-^ONSTEUCTION— Interest Conveted. 

A deed recited that the grantor, as the survivor of hls deceased wlfe, 
. had a llfç esta te In certain described real esta te, which was a part of her 
separate estate, and that he had agreed to sell to the grantee his "life es- 
tate and interest" .thereln. The grantlng clause was of ail his "rlght, title, 
Interest, estate," etc., In the property, and the habendum was to hâve and 
to hold his "Ufe-estate and Interest, • ♦ • and no more." He in fact 
had no life estate as the survivor of his wife, but held the title in fee 
simple, through a prier conveyance to him from her. Held that, eonced- 
Ing repugnancy between the différent clauses of the deed as to the estate 
Intended to be conveyed, under the rule of décision In Alabama that In 
such case the grantlng clause will prevail, the deed conveyed title In fee 
simple. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 267-273, 434^^47 ; 
Dec. Dig. § 97.*] 

*For other cases see same toplc & S nxtmbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe» 
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At Law. Action by Annie Dickson anà others against Minnie Wild- 
man and others. On motion by défendants for peremptory instruc- 
tions. Motion granted. 

London & Fitts, for plaintiffs. 

Collier & Scrivner and Ormond Somerville, for défendants. 

GRUBB, District Judge. This was an action, in the nature of an 
action of ejectment, by which the title to two lots and storehouses 
in Tuscaloosa, Ala., was sought to be determined. The title of the 
plaintiffs dépends upon the proper construction of a deed, admitted 
to hâve been executed by their father, B. F. Dickson, as heirs of 
whom they claim, to one Searcy, and which, omitting unessential parts, 
is as foUows: 

"Whereas, the late Mrs. Katle B. Dickson, now deceased, was seised and 
possessed in her llfetlme In fee of the real property hereinafter deserlbed, 
• * * the same then belng a part of the corpus of her statutory separate 
estate under the laws of Alabania ; and whereas, Barton F. Dickson, who was 
the husband of the sald Mrs. Katie E. Dickson, deceased, has survived her, 
and under and by virtue of the laws of sald state became entltled to the use 
and occupation of sald real property for and during the term of hls natural 
llfe, and (sinee the death of sald Mrs. Katie E. Dickson) he has been in the 
quiet and imdlsturbed possession and enjoyment of the same ; and whereas, 
sald Barton F. Dickson has agreed to sell to sald Geo. A. Searcy his life estate 
and Interest In the real property aforesaid: Thls Indenture, made and en- 
tered Into between Barton F. Dickson, party of the first part, and George A. 
Searcy, party of the second part, witnesseth: That sald party of the flrst 
part, for and In considération of the sum of two thousand flve hundred dol- 
lars, lawful money of the United States of America, to hlm in hand pald by 
the party of the second part, at or before the ensealing and dellvery of thèse 
présents, the receipt whereof Is hereby acknowledged, has granted, bargalned, 
and sold, and by thèse présents doth grant, bargaln, and sell, unto said party 
of the second part, and to his helrs and assigns, forever, ail of the right, title, 
Interest, estate, possession, daim, and demand whatsoever, as well in law as in 
equlty (of, In and to the followlng deserlbed real property), of sald party of the 
flrst part, and of every part and parcel thereof, with the appurtenances ; that 
is to say: That portion [hère follows the description of the property con- 
veyed, it being ail the property in dispute, which description we omit]. To 
hâve and to hold ail and singular the life-estate and Interest which said party 
of the flrst part hath In the above mentloned and deserlbed premises, together 
with the appurtenances, and no more, unto said party of the second part, his 
heirs and assigns forever. In wltness whereof sald party of the first part 
sets hls hand and seal this 4th day of December, 1883." 

The spécifie inquiry is whether, by this deed, a life estate or an 
estate in fee simple was conveyed to Searcy. If the latter, it is con- 
ceded the plaintiffs would net be entitled to recover; no interest in 
the land sued for being left by it in their ancestor which they could 
inherit. 

B. F. Dickson was the husband of Katie E. Dickson, from whom 
he acquired whatever interest he owned in the land sued for. Prier 
to his marriage, by written agreement, he relinquished his marital 
rights in the property of his wife. After his marriage, his wife, Katie 
E. Dickson, conveyed by deed to her husband, B. F. Dickson, the en- 
tire interest in the lots in controversy. At the time of the exécution 
of the deed by B. F. Dickson to Searcy, Katie E. Dickson was dead. 
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Itseems évident, from thé cîrGumstancfes surrôunding the grantor, B. 
F. Dickson, as well as from the récitals of the deed itself, that both 
the grantor and his attorney, who drew the deed, were uncertain as 
to the exact or entire interest the grantor then had in the land. As a 
matter of law and f act, he had no estate by the curtesy in the land, 
having relinquished his marital rights therein, but did hâve an estate 
in fee simple by virtue pf the deed from his wife. The draughtsman 
of the deed, however, seems to hâve been of the opinion that the 
grantor certainly owned an estate for life by the curtesy, and pos- 
sibly a further interest therein. This being the situation of the party 
Mrho drafted the deed, it seems tô me to bear the construction of 
an intention to convey at ail events the life interest, and âlso any other 
interest in the land the grantor may hâve had. 

The deed is without any suggestion of intent on the part of the 
grantor to reserve in himself any interest in the land that he be- 
lieved belonged to him. It is rather suggestive of his désire to con- 
vey ail his interest in the land and of his caution to convey no more 
than he in fact owned. The words "life-estate and interest," used in 
the récitals and habendum, would ordinarily be eonsidered équiva- 
lents; but, when construed in the light of the doubtful situation of 
the grantor and his attorney as to the status of the title, they seem to 
me to admit of différent meanings — the "interesi" referring to any 
estate, other than the estate by the curtesy, which the grantor may 
hâve owned, but as to the ownership of which he and his attorney 
virere not well assured. The words "ail and singular" in the haben- 
duhi seem to give a several meaning to the hyphenated words "life- 
estate" and the word "interest," and the following words, "which said 
party of the first part hath" to qualify the word "interest" alone, sig- 
nifying that, while a life estate was conveyed in spécifie terms, any 
additional "interest" conveyed was only such additional unknown in- 
terest as "said party of the first part hath," and "no more" ; the of- 
fice of the two latter words being to restrict the additional interest to 
, such only as the grantor had when the deed was executed. The words 
"no more" do not seem to me to hâve been intended as a précaution 
against conveyance of an interest that the grantor had but intended 
to reserve, and not to convey, but against the attempted conveyance 
of an interest which the grantor did not own and had no right to con- 
vey. So construed, the récitals and habendum would not be incon- 
sistent with the manifest intent of the grantor, as expressed in the 
granting clause, to convey ail his interest in the land, whatever it 
was, by fee simple estate. 

Construing the habendum and récitals to limit the estate conveyed 
to a life estate, reserving the remainder in fee, to the grantor, they 
are répugnant to the clear intent, expressed in the granting clause, to 
convey ail the interest of the grantor, whatever it might be, reserving 
nothing to himself; and there is no way of reconciling this répugnance. 
Hence, if thei latter construction be adopted, it could only render the 
deed free from doubt by ignoriiig altogether the granting clause. 
Considering the deed as an entirety, with its granting clause, such 
construction would not, therefore, relieve it from doubt and repug- 
nancy. 
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The Suprême Court of Alabama has adopted as a rule for the 
construction of deeds that in cases of répugnance between particular 
clauses of a deed, as to the interest intended to be conveyed, the 
granting clause will prevail over the récitals or habendum. Gould v. 
Womack, 2 Ala. 83 ; Webb v. Webb, 29 Ala. 588 ; McMillan v. Craft, 
135 Ala. 148, 33 South. 26 ; Dickson v. Van Hoose, 157 Ala. 459, 47 
South. 718, 19 L. R. A. (N. S.) 719. Its applicability, even as qual- 
ified by the language of the opinion in the case of Me Williams v. Ram- 
say, 23 Ala. 813, cannot be denied in this case, if the conclusion reached 
as to the uncertainty of the deed in its entirety, when construed as 
contended for by plaintifïs, is correct. In that case the Suprême 
Court of Alabama, referring to the rule, preferring the granting 
clause in case of a répugnance, as to the interest intended to be con- 
veyed, between particular clauses in a deed (page 817), said: 

"The rule, it is true, must still apply, where two clauses of a deed are utterly 
répugnant, and It is impossible from the other portions of the instrument to 
discover, witli anything lilie eertainty, the intention of the parties; but where 
that is clear from the whole deed the doctrine of repugnancy has no applica- 
tion." 

To this extent, at least, this rule has become a settled rule of prop- 
erty in Alabama, and to be followed by the fédéral courts within 
the principle of the case of Barber v. Pittsburg Raihvay, 166 U. S. 
83, 17 Sup. et. 488, 41 L. Ed. 925. In the case of Dickson v. Van 
Hoose, 157 Ala. 459, 47 South. 718, 19 _L. R. A. (N. S.) 719, a case 
between the identical parties to this suit, involving the construction 
of the same deed and the title to the same lands, the Suprême Court 
of Alabama held this rule to be a settled rule of property in Alabama, 
and applied it in the construction of the deed in controversy as grant- 
ing an estate in fee simple. While the case is not conclusive on this 
court as an adjudication between the parties, nor, unless the rule, in 
the Hght of the previous décisions of the court, has become a rule 
of property, yet the holding of that court, construing its own previous 
décisions to this efïect, should only be departed from because of com- 
pelling reasons, in view of the confusion and uncertainty of titles 
that would resuit from a différent détermination as to the validity 
of the title to land, depending upon the accidentai circumstance as 
to whether the action was instituted in a state or fédéral court of the 
locality where the land was situated. 

The request of the défendants for peremptory instructions is 
granted, and the jury is directed, in compliance with it, to retum 
a verdict for the défendants. 
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STONB T. SPEARE. 

(Circuit Court, D. New Hampshire. January 18, 1910.) 

No. 591. 

1. Peocess (§ 163*)— Amendment of Wkit— Defects Amendable. 

"Where a wrlt of summons, dated July 10, 1D08, ard returnable "on the 
flrst Tuesday of October next," for want of opportunlty was not served 
on the défendant until May 10, 1009, and through overslgbt the return 
day was not changed. the plaintlfC is entitled, under the libéral amendment 
statutes of New Hampshire, to amend the same by inserting the appro- 
prlate return day following the date of service. 

[Ed. Note.— For other cases, see Process, Cent. DIg. || 224-238; Dec. 
Dlg. § 163.*] 

2. Removal of Causes (§ 118*)— Pboceedings Aftee RemovaIt— Amendment 

or Process or Pleadings. 

A fédéral court, Into which a cause has been removed, has power to per- 
mit such amendments of process or pleadings as Justice requires and as 
are permlssible under the state statutes, provided they do not ofteud the 
fédéral statutes or décisions on the subject. 

[Eîd. Note. — For other cases, see Removal of Causes, Cent. Dig. § 250; 
Dec. Dlg. § 118.*] 

Action by George H. Stone against Lewis R. Speare. On plea in 
abatement and motion by plaintifï to amend writ. Motion granted, 
and plea overruled. 

Branch & B ranch, for plaintifï. 
Streeter & Hollis, for défendant. 

ALDRICH, District Judge. In New Hampshire there is a term of 
the superior court for Merrimack county on the first Tuesday of 
October. 

The plaintifï, a citizen of New Hampshire, acting upon the idea 
that he had a cause of action against a nonresident, fiUed out a writ 
and dated it July 16, 1908, and made it returnable on the first Tuesday 
of October next, which would be, upon reason and authority, the first 
Tuesday of October, 1908. The writ was left with a sherifï for serv- 
ice, with directions to the sheriflf to keep the writ and serve it upon 
the défendant if he could get a chance, and in case he should be un- 
able to secure service for the October, 1908, term, to change the writ 
so as to make it returnable at the April term. 

For the reason that there was no known opportunity to do so, thcre 
was no service until May 10, 1909, and the sheriff failed, through mis- 
take or some other reason, to make any change in the writ, as in- 
structed or otherwise. Thus the writ served May 10, 1909, was dated 
July 16, 1908, and upon its face was returnable October next, which, 
in view of the date, would be October, 1908. 

The défendant pleads in abatement the fact that the writ was return- 
able on a day already passed, and was therefore void, and the plaintifï 
moves to amend, and that the date be changed from July 16, 1908, to 
May 10, 1909. 

I find as fact that the défendant must hâve understood, and did 

*For other cases see same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inaexea 
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understand, that the plaintiff, in serving the writ upon him in May, 
1909, returnable at the October term next, intended the October term 
of 1909, rather than the October term of 1908, which was a thing of 
the past, and therefore an impossible return day. I also find as fact 
that the failure to change the date of the writ resulted from accident 
or mistake, and under the circumstances that justice requires an 
amendment to be made. 

The statutes of New Hampshire in respect to amendments are very 
libéral, and présuppose that anything which justice requires by way 
of amendment may be made, unless it shall deprive the défendant of 
some substantive right. 

I will pass over the earlier New Hampshire décisions, because they 
seem to hâve been decided, as said by Judge Bell in Berry v. Osborn, 
28 N. H. 279, 283, referring to section 10, c. 186, Rev. St. 1843, "with- 
out especial référence to the provisions of this statute, and though this 
fact might justly lead to the belief that neither the court nor the bar 
had supposed that any change was made by it in the practice usual in 
England, yet the calls too frequently made, both upon our time and our 
patience, hâve led to a renewed and more careful examination of its 
provisions than we hâve heretofore made," and more especially because 
the earlier cases can hâve no pertinent weighty bearing upon ques- 
tions of amendment in New Hampshire, in view of the liberalizing 
statutes upon that subject since Berry v. Osborn. 

I will only refer to the following statutes and cases : Rev. St. 1843, 
c. 186, §§ 10, 11; Comp. St. 1854, c. 198, ■§§ 10, 11; Gen. St. 1867, 
c. 207, §§ 8, 9 ; Gen. Laws, 1878, c. 226, §§ 8, 9 ; section 1 of an act 
in relation to amendment to civil causes (Laws 1879, c. 7) ; Pub. St. 
1901, c. 222, §§ 7, 8 ; Berry v. Osborn, 28 N. H. 279, 283 ; Kelly v. 
Gilman, 29 N. H. 385, 61 Am. Dec. 648; Tillson v. Bowley, 8 Greenl. 
(Me.) 163 ; Bartlett v. Lee, 60 N. H. 168 ; Brown v. Ellsworth, 72 N. 
H. 186, 188, 55 Atl. 356. 

This amendment should be allowed because, the month of October 
next being named, the défendant must hâve understood the coming 
October, because it would be clear, and absolutely clear, to any mind 
that a month in a year before the service could not hâve been intended. 

In the early case of Tillson v. Bowley in the state of Maine, 8 
Greenl. (Me.) 163, it is said: 

"When a month is referred to, It will be understood to be of the current 
year, unless, froni the connection, it Is apparent that another is intended. But 
In the présent case, from the nature of the complaint, no other could posslbly 
be understood." 

The case at bar is quite within the reasoning of that case. 

The return on the writ shows an attachment on real estate in some 
tcwn; but the fact is found by a commissioner that the défendant 
had no re. ' estate there. That being so, the défendant could not hâve 
been prejudiced, or hâve acquired any rights under the attachment. 

The défendant places considérable reHance upon Parsons v. Shorey, 
48 N. H. 550. That case, however, does not establish any gênerai and 
absolute rule. It contains wholesome suggestions as to the desirability 
of avoiding unseemly records ; but the décision is based upon the view 
that a writ which had actually operated upon real estate by an actual 
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attachment had so far performed its function that it could not be used 
again. But that is not this case. 

I hâve no doubt as to the power and the duty of this court, in a case 
removed from the state court, to make such amendments as justice 
requires and such as would be permissible under the state statute, 
provided they do not offend the fédéral statutes or the fédéral déci- 
sions upon the subject of amendments. See Rev. St. U. S. •§§ 914, 
948, 954 (U. S. Comp. St. 1901, pp. G84. 695, 696); Circuit Court 
Rules 11, par. 1 ; Tilton v. Cofield, 93 U. S. 163, 23 L. Ed. 858 ; Ran- 
dolph V. Barrett, 16 Pet. 138, 148, 10 h. Ed. 914; West v. Smith, 101 
U. S. ?63, 25 L. Ed. 809 ; Def ord v. Mehaffy (C. C.) 13 Fed. 481 ; 
Hodg-es V. Kimball, 91 Fed. 845, 849, 34 C. C. A. 103. 

The plea in abatement is overruled, and the motion to amend is 
granted. 



In re PB.IEGLB PAINT OO. RICHMOND BROS. v. RICIIAEDSON. 

ELACKBURN VARNISH CO. v. SAME. 

(District Court, N. D, Alabama, S. D. January 14, 1910.) 

Sales (§ 460*)— Condition al Sales— Effect of Right of Resale— "A bsolute 
Sale." 

If a seller of goods parts with possession to the buyer, and invests hlm 
wlth the rIght to sell as his own and treat the proceeds as his own, the 
sale is "absolute," and not conditional, and tltle vests in the buyer, even- 
though there Is an agreement that It shall not pass until the price Is pald. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 450.» 

For other définitions, see Words and Phrases, vol. 1, p. 42. 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mereer, 86 C. O, A. 448.] 

In the matter of the Priegle Paint Company, bankrupt. On pétition 
to review order of référée denying pétitions of Richmond Bros, and 
the Blackbùrn Varnish Company, respectively, to reclaim property. 
Order affirméd. 

Thompson & Thompson, for petitioners. 
Perdue & Cox, for trustée. 

GRUBB, District Judge. This matter came on for hearing on a 
pétition to review. an order of the référée in bankruptcy, disallowing 
two pétitions for réclamation of certain goods furnished the bankrupt 
by the petitioners, Richmond Bros, and the Blackburn Varnish Com- 
pany. Eaçh pétition présents the same question. Petitioners testify 
that they started the bankrupt in business, under an arrangement by 
which the goods were furnished to it, title to be retained in sellers 
until the goods were sold, for the purpose of their security, the bank- 
rupt to hâve the right to sell at such priées and on such terms as he 
saw fit, and to tie accouiitable to sellers for invoîce priées only, on his 
■gênerai crédit; the seller? having no title to or lien On the proceeds of 
sùch sales. The bankrupt testified that the first shipment of goods 
only was on consignment, that ail goods subsequently furnished were 

*For other cases see same topio & i numbïïb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sold on crédit, and that onlyâ small and indistingtiîsliable part of the 
goods on hand when the pétition was filed belonged to the first ship- 
ment. 

Assuming the transaction to hâve been as testified lo by petitioners 
—that is, a conditional sale, with rétention 6f title to secure purchase 
money until the goods were resold, which it was contemplated the 
bankrupt would do in the usual course of trade, and only to be account- 
able to the'sellers for proceeds of such sales on his personal account 
and crédit — the inquiry is as to the validity of this transaction as 
against the gênerai creditors of the bankrupt. The rétention of title, 
for security of purchase, until the goods are resold, under a contract 
by which the title to the proceeds of sale vests in the seller, bas been 
upheld, when assailed bv creditors, in the rases of In re Pierce, 157 
Fed. 755, 87 C. C. A. 537, 19 Am. Bankr. Rep. 662 ; In re Columbus 
Buggy Company, 143 Fed. 859, 74 C. C. A. 611, 16 Am. Bankr. Rep. 
759 ; In re Dunlop, 156 Fed. 545, 86 C. C. A. 435, 19 Am. Bankr. Rep, 
361 ; In re E. M. Newton & Company, 153 Fed. 841, 83 C. C. A. 23. 
18 Am. Bankr. Rep. 667 ; and In re Gray (D. C.) 170 Fed. 638, 21 Am. 
Bankr. Rep. 375. The distinguishing fact in this case is that the peti- 
tioners, as testified to by themselves, had no other right in or to the 
proceeds of the resale than had the other creditors of the bankrupt, 
had no right to require the bankrupt to pay over the spécifie proceeds 
of the goods resold, and could only look to his gênerai crédit for pay- 
ment for such goods as were resold. 

In the case of Pontiac Buggy Company v. Skinner (D. C.) 158 Fed. 
858, 20 Am. Bankr. Rep. 206, District Judge Ray, after quoting from 
the case of In re Garcewich, 115 Fed. 87, 53 C. C. A. 510, 8 Am. 
Bankr. Rep. 149, as folio ws : 

"When the property Is dellvered to the vende© for consumptlon or sale, or 
to be dealt with In any way Inconsistent wlth the ownershîp «f the seller, or 
Bo as to destroy his lien or right of property, the transaction eannot be upheld 
as a conditional sale, and is a fraud upon the creditors of the vendee. Even 
In the case of a chattel mortgage, when It Is understood between the mortgagor 
and the mortgagee that the mortgagor may sell the ehattels in his business 
and use the proceeds, the transaction Is fraudulent in law as against the cred- 
itors of the mortgagor. Such an arrangement, if expressed in the instrument, 
defeats its essential nature and qualities as a mortgage, so that, in a légal 
sensé, it Is not a security, but merely the expression of a confidence by the 
mortgagee in the mortgagor, and, If made, but not expressed In the instrument, 
Is equally Tlcious, if not more suggestive of a fraudulent purpose." 

— said : 

"Is this the law as to conditional sales? In Re Carpenter (D. O.) 11 Am. 
Bankr. Rep. 147, 125 Fed. 831, 833, this court followed In re Garcewich, supra, 
in a case where the order for goods was quite similar to the one under con- 
sidération hère, and polnted out the distinction, sharply drawn, between that 
Une of cases where the title to property sold is to pass when paid for only, and 
in the! meantime the property is to be retained and used by the vendee, or, if 
sold, the proceeds are to take or stand in its place and be passed over to the 
vendor In payment or as his own, and thàt other Une of cases where the sale 
is in terms conditional— that Is, It is provided that the title shall remain in the 
vendor until the property is pald for, but still the vendee is glven fuU power to 
use up, consume, or sell, and glve good title, and take or hold the proceeds as 
his own. Earle v. Robînson, 91 Hun, 363, 36 N. ï. Supp. 178, affirmed 157 N. 
Y. 683, 51 N. B. 1090, In re Kellogg (D. C.) 7 Am. Bankr. Rep. 270, 112 Fed. 52, 
Prentlss Tool & Supply Co. t. Schirmer, 136 N. y.,305, 32 N. E. 849, 32 Am. 
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St. R«p. 737, Cole v. Mann, 62 N. Y. 1, and Ballard v. Burgett, 40 N. T. 
314, are lllustratione of the flrst class of cases ; while In re Garcewich, supra, 
In re Carpenter, supra, Ludden v. Hazen, 31 Barb. (N. T.) 650, Frank v. Bat- 
ten, 49 Hun, 91, 1 N. Y. Supp. 705, and Bonesteel v. Flack, 41 Barb. (N. Y.) 435, 
are Illustrations of the latter. Brackett v. Harvey, 91 N. Y. 214, a mortgage 
case, illustrâtes both. If the vendor parts wlth the possession to the vendee, 
and Invests hlm wlth the rlght to sell as his own and treat the proceeds as 
hls own, then the sale Is absolnte, and the title Is in the vendee absolutely, as 
fraud is presumed, even if there be an agreement that title to the property 
shall remain in the vendor until the debt is paid. But If the agreement be 
that the vendee may sell, and that if he does he shall pay over the proceeds 
to the vendor to apply on the debt, then there is no fraud, and the vendor has 
the title. If a mortgage permlts the mortgagor to sell and use the proceeds as 
his own, the transaction is presumed frauduJent, and the mortgage is void. If 
the mortgage permlts the mortgagor to sell, and stipulâtes that the pro- 
ceeds shall apply to the mortgage debt, the mortgage is valid. The normal 
and proper purpose in both cases Is that the proceeds shall be applied in ex- 
tlngulshment of the debt." 

The facts in this case bring it within the influence of the case last 
cited. The pétition to review the order of the Teferee is denied, and 
his order denying each pétition is confirmed. 



HATTBBS' FUR EXCHANGE v. UNITED STATES. 

(Circuit Ctourt, S, D. New York. November 12, 1909.) 

No. 5,069. 

CusTOMS DtmEs (§ 38*)— "FuEs, Undressed"— Clippings— Wastk. 

Tarife Act July 24, 1897, c. 11, | 2, Free List, par. 501, 30 Stat. 198 fU. 
S. Comp. St. 1901, p. 1083), providing fOr "fur.s, undressed," includes un- 
dressed clippings and detached portions of fur, used for the same purpose 
as the skin from which derived ; and such material is therefore removed 
from the provision for "waste, net specially provided for," in section 1, 
Schedule N, par. 403, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1679). 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.* 
For other définitions, see Words and Phrases, vol. 4, p. 3009.] 

On Application for Review of a Eiecision by the Board of United 
States General Appraisers. 

Protest of the Hatters' Fur Exchange as to classification of certain 
so-calledl "undressed fur." Reversed in part. 

B. A. Levett, for importérs. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, 
Sp. Atty., of counsel), fof the United States. 

MARTIN, District Judge. The only question presented in argu- 
ment is as to the classification of that portion described in the protest 
as undressed fur, consisting of remnant pièces of rabbit skins. The 
question at issue is whether thèse remnant pièces of rabbit skins are 
to be treated as undressed fur, and therefore free of duty, under para- 
graph 561, Tariiï Act 1897 (Act July 24, 1897, c. 11, §• 3, Free List, 
30 Stat. 198 [U. S. Comp. St. 1901, p. 1683]), or as waste, under 
paragraph 463 of said act. It is conterided on the part of the gov- 

•For other casefS see same toplc & l nv.mbeb In Dec. & Âm. i>Igs. 1907 to date, & Rep'r Indexes 



HATTERS' FUR KXGHANGE V. UNITED STATES. 589 

ernment that the case of United States v. Hatters' Fur Exchange (C. 
C.) 153 Fed. 595, T. D. 27,971, governs the case at bar and that the 
doctrine of stare decisis applies. 

In the case at bar that portion of the importer's protest relating to 
combings, combings being principally of hair, is waived by the im- 
porter ; hence we hâve a différent case. The contention now involves 
only undressed clippings of rabbit skins and portions of the fur that 
hâve become detached from the pelt by reason of heating and by other 
means. No question is made but what the article in controversy is 
"undressed fur." The govemment contends, however, that its uses 
are the same as the combed hair in the case above cited and there held 
to be dutiable as waste. That contention amounts to this, namely, the 
readiing into paragraph 561 the words "not used as waste." The 
language of that paragraph is made up of just two words, "furs, un- 
dressed." Is it to be construed the same as though it read "fur, un- 
dressed, not used as waste" ? Whether used as waste or not, the évi- 
dence shows that it is used for the same purpose to which the skin as 
usually eut up is employed, and that it comes from the rabbit pelt, 
which of itself is treated as free under the tariff act. 

The mère évidence of trimming and the pièces "falling onto the 
floor" does not, to my mind, take it out of the paragraph as undressed 
fur. I know of no theory of fairness or principle of protection that 
requires such a judicial construction of paragraph 561 as to read into 
it the words "not used as waste," and I know of no reason why the 
Board of Appraisers or the court should change such plain and simple 
provisions of the tarifï law for the sole purpose of revenue. Neither 
do I think that the use to which this article may be put takes it out of 
the provisions of paragraph 561. There are no ambiguous expressions, 
no words of doubtful meaning, used in either of the paragraphs in 
question. The language in paragraph 463 is "waste, not specially 
provided for in this act," and needs no such construction as is con- 
tended for in this case to give that paragraph full effect. 

If we apply to this case the doctrine applied by the Suprême Court 
in Chew Hing Lung v. Wise, 176 U. S. 156, 30 Sup. Ct. 320, 44 L. 
Ed. 413, viz., if the article in question is squarely covered by a par- 
agraph of the free list, it is not to be taken oUt of that paragraph by 
a gênerai provision like that of paragraph 463. The syllabus correctly 
States the décision in thèse words: 

"The désignation of an article eo nomlne, either for duty or as exempt 
from duty, must prevall over words of a gênerai description, which mlght 
otherwise Include the article specially designated." 

I think the undressed fur, as described by the évidence and covered 
by the protest now contended for, should be free, and to that extent 
the décision of the Board is reversed. 
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(District Court, D. Oregon; Janiiary 10, 1910,) 

•,.| ' ■:■:; .V.. i :NQ. 5,067. 

Admiramt (i 28*)— JuBiSDicTibN IN Rem—Suit for Weongfui, Death. 

B. & C. Comp;' Or, § 381, whlch glves a right df action for wrongful 
death to the persoaa^ représentative of the décèdent, In connection with 
section 5706, subd. 4, proyiding that vessels shall be suMect to a lien for 
ail demanda for damages for Injuries dpne to persons or property, Is ef- 
fective to glvë a Court of admiraltyjurlsdlction to entertain a llbel In rem 
i against a vesse! by the représentative of a deceased person to recover 
i damages for his death through the Improper navigation of such vessel. 
[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 285; Dec. Dig. 

; , S28.*. ■ 

Jurlsdlctlon of torts, see note to Campbell v. H. Hackfeld & Co., 62 0. 
C. A. 279.] 

In Admiralty. Suit by Jennie Williams, administratrix, against the 
Geiieral Foy. On exceptions to libel. Exceptions oVerruled. 

.Thpmas O'Day and John Manning, for libelant. 
William C. Bristol, for respondent and claimant. 

WOtVERTON, District Judgé. Robert H. Wil}iams, while em- 
ployed on the ship General Foy and engaged in remoying ballast from 
the hold thereof, was killed by reason of an alleged defective condition 
of the cable used in raising such ballast in the process of unloading the 
same, attributed to the négligence of , the ship. The administratrix of 
the deceased has brought her libel to recover damagçs, on account of 
his death. The respondent has filed numerous exceptions to the libel. 
Up^on the présentation of the cause, however, upon the exceptions, 
but one question was insisted upon, namely, that the libelant is without 
cause of libel, because no lien exists against the ship for damages aris- 
ing on account of death, and therefore that no action in rem lies. The 
question was iecently determined by this court advefsely to the con- 
tention. - THe Aurora (D. C) 163 Fed. 633. Notwithstanding, it has 
been deemed essential,, pwing to its importance, that it be again pre- 
sented. This has been done ably and exhaustively by counsel upon 
bôth sidës. . . 

It is settledbeypiid question, by the ijniform- course of décisions 
every^yheré,' that under the corhmon law, without statutory enactmentj 
an action in damages will not lie on account of thei death of a human 
being. See Insurance Ço. v.,Brame,,95 U. S. 754, 24 L. Ed. 580, and 
bases théré-citéd. >Accprdirigly if hâç' âlso become settled law that no 
action liesJ'ifr^mâritiine law, in' thé' absence dï an actoîCongress or a 
state statute giving the right, to i^covei"' dàinàges foir' such a death 
arising from négligence. The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 
140, 30 L. Ed. 358. 

It was the purpose of what is known as "Lord Campbell's Act" to 
provide relief against this condition. That act gives a civil remedy to 
the Personal représentatives of one whose death is caused by the 

•For other casea aee lam» topic & ! numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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wrongful act or omission of another, for the benefit of the widow, hus- 
band, parent, or child of such person. The act is commonly held net 
to be a survival statute, but the granting of a new right of action 
wholly unknown in previous law. In pursuance thereof an action in 
personam will lie, under the English admiralty practice, based upon 
négligence resulting in death. The Bernina, 11 Prob. Div. 31, on ap- 
peal to the Court of Appeal 12 Prob. Div. 58, and on appeal to the 
House of Lords 13 App. Cas. 1. 

A statute of similar import to Lord Campbell's act bas been enacted 
in Oregon, which confers a right of action upon the personal repré- 
sentatives of the décèdent for death caused by the wrongful act or 
omission of another. Sec. 381. This statute, also, like Lord Camp- 
bell's act, is not survival in character, but gives an entirely new right 
of action ; but the recovery is for the benefit of the estate of décèdent, 
and not in particular for the benefit of the widow, husband, or child 
of such person. Perham v. Portland Electric Co., 33 Or. 4ol, 53 Pac. 
14, 24, 40 L. R. A. 799, 73 Am. St. Rep. 730 ; Schleiger v. Northern 
Terminal Co., 43 Or. 4, 72 Pac. 324. This statute is also effective to 
give a right of action in personam in admiralty for death occasioned by 
négligence. The law, it is true, does not extend jurisdiction to a 
fédéral court, nor does it purport to do so ; but it gives "a substantial 
right of such a character that, whefe there is no impediment arising 
from the résidence of the parties, the right may be enforced in the 
proper fédéral tribunal, whether it be a court of equity, of admiralty, 
or of common law." Ex parte McNiel, 13 Wall. 236, 243, 20 L. Ed. 
624. 

I do not understand this proposition to be controverted. In addi- 
tion to Lord Campbell's act, jurisdiction was given to the High Court 
of Admiralty over "any claim for damage donc by any ship," under 
Admiralty Court Act 1861, § 7, which jurisdiction, it was further en- 
acted by section 35, "may be exercised either by proceedings in rem or 
by proceedings in personam." It bas been held, however, that the 
combined authority of thèse acts was not effective to confer the right 
of action in rem against a ship occasioning death through négligence. 
The Vera Cruz, 10 App. Cas. 59, 65, 66, 67, 73. The case, as is to be 
gathered from the opinion of Lord Chancellor Selborne, turned upon 
the construction of the Admiralty Court act, and whether it, being the 
later act, was to be read by implication into Lord Campbell's act, so 
as to give such a remedy in rem in admiralty against the ship. After 
considering first the provisions of the Admiralty Court act and then 
those of Lord Campbell's, and concluding with référence to the latter 
that it constituted enactment of "législation for the gênerai case, and 
not for particular in jury by ships, points to a common-law action, 
points to a personal liability and a personal right to recover, and is ab- 
solutely at variance with the notion of a proceeding in rern," the 
learned Lord Chancellor finally concludes as to both in the following 
language: 

"To me It seems to be not only easy but right to constme the words In the 
act of 1861 In a sensé in which they are quite Inapplicable to this particular 
cause of action, and leave ail the provisions of Lord Campbell's act In fuU 
force and effect, not modified or interfered with ; because in truth 'damage 
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done by any ship' was a form of expression naturally applicable to that de- 
scription of damage, maritime damage, as to wtilch. In cases falllng wlthln 
ttie jurisdlction of the Admlralty Court, tlie ship was treated as, so to say, in 
delicto, and was liable to a proceeding in rem, sucli as the thirty-flfth section 
contemplated." 

So, to summarize, it was determined that the Admiralty Court act^ 
extending to the Court of Admiralty "jurisdiction over any claim for 
damage done by any ship," did not give jurisdiction to entertain an 
action in rem for damages for loss of life under Lord Campbell's act» 
Relative to Lord Campbell's act it was further said that : 

"It Is an act which deals wlth a eategory of cases, which may Include In- 
juries done by persons responsible for the navigation of siiips to persons suf- 
ferlng by faults in that navigation; but it only Includes them as part of a 
much larger and more gênerai eategory of cases, and without any express 
référence to or mention of any partlcular case which may fall under that eate- 
gory. Therefore no one can, say that Lord Campbell's act relates expressly to 
claims for damage done by shlps; and thls section in the act of 1861 relates 
to that and to nothing else. Maritime damage by ships is the subject of that 
législation ; gênerai injuries, resultlng in loss of llfe by wrongful acts and so' 
forth, are the subject of the other." 

Thus it was practically déclare d, and such is the law, that a libel in 
personara lies for such damage as was there and is hère sought to be 
recovered. 

Following this case, the Suprême Court of the United States, in 
the case of The Corsair, 145 U. S. 335, 12 Sup, Ct. 949, 36 L. Ed. 737, 
having under considération an act of the state of Louisiana declaring 
that the right of action for every act of négligence which causes dam- 
age to another shall survive, in case of death, in favor of the minor 
children or widow of the deceased, and, in default of thèse, in favor 
of the surviving father and mother, and that such survivors may aiso 
recover the damages sustained by them by the death- of the parent, 
child, husband, or wife, held that nothing more was within the intend- 
ment of the statute than an ordinary action according to the course of 
law as administered in Louisiana, and that, there being not the semb- 
lance of any provision for a lien or privilège of any kind upon the ship 
or the offending thing, the act was clearly not effective to give a court 
of admiralty jurisdiction to entertain a libel in rem. It was further 
said in this case that: 

"A maritime lien is said by writers upon maritime law to be the foundation 
of every proceeding in rem In the admiralty. In much the larger class of 
cases the lien is given by the gênerai admiralty law ; but In other instances, 
such, for exampLe, as Insurance, pilotage, wharf âge, and materials fumished 
In the home port of the ressel, the lien is given, if at ail, by the local law. As 
we are to look, then, to the local law In this instance for the right to take eog- 
nizanee of this class of cases, we are bound to Inqulre whether the local law 
gives a lien upon the offending thing. If It merely glves a right of action In 
personam for a cause of action of a maritime nature, the District Court may 
admlnister the law by proceedlngs In personam, as was done wlth a claim 
for half pilotage dues under the law of New York, In the case of Ex parte 
McNiel, 13 Wall. 236 [20 L. Ed. 624] ; but, unless a lien be given by the local 
law, there is no lien to enforce by proceedlngs In rem In the court of ad- 
miralty." 

In a later case (The Albert Dumois, 177 U. S. 240, 20 Sup. Ct. 595,. 
44 L. Ed. 751) the Suprême Court had occasion to consider, along witk 
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the survival act, article SSB? of the Civil Code of Louisiana, which 
provides as f ollows : 

"Where any loss or damage bas been caused to the person or property of any 
Indlvldual by any carelessness, neglect or want of sklll in tUe direction or 
management of any steamboat, barge, flatboat, water craft or raft, the party 
Injured shall hâve a privilège to rank af ter the privilèges above specified" 

— and held that the object of such article "was not to extend the cases 
in Mrhich damages might be recovered to such as resulted in death, 
but merely to provide that, in cases of damages to person or property, 
where such damage was occas'ioned by négligence in the management 
of any water craft, the party injured should hâve a privilège or lien 
upon such craft," and that it "was not intended to apply to cases 
brought by the représentatives of a deceased person for damages re- 
sulting in death." That is to say, the statute gave a lien or privilège 
for damages resulting to persons and property by the négligent man- 
agement of a water craft, but did not extend that lien or privilège to 
cases involving the loss of life in favor of the représentatives of the 
deceased person. 

The question involved came up later in the Circuit Court of Ap- 
peals, Seventh Circuit, in The Onoko, 107 Fed. 984, 47 C. C. A. 111, 
under a statute very similar to Lord Campbell's act read in connection 
with the «water craft acts of Illinois and Wisconsin, which provided, in 
effect, that every vessel, steamboat, etc., and other water craft "shall 
be subject to a lien thereon * * * for ail damages arising from 
injuries done to persons or property by such water craft * * * 
where the same shall hâve occurred through the négligence or miscon- 
duct of the owner, agent, master, or employé thereon." This is the 
language of the Illinois statute with référence to the lien. That of the 
Wisconsin statute is : 

"For ail damages arising from injuries done to persons or property by such 
ship, boat or vessel." 

In passing upon thèse acts, the court, speaking through Jenkins, 
Circuit Judge, says : 

"It Is an action growing ont of the relationship to one whose life has been 
destroyed through négligent injury, and the recovery is for the loss sustained 
by his death, the direct peeunlary loss resulting to the survivors arising from 
their dependenee upon that life, and not because of injuries suffered hy the 
décèdent. It is also to be noted that the acts impose liabillty upon 'the per- 
son who, or Company or corporation which, would hâve been llable If death had 
not ensued,' manifestly contemplating a Personal action agalnst the Individual 
or corporation guilty of the négligent act causing death, It Is also to be said 
that the water craft law contemplâtes a lien for direct injuries done by the 
Inanimate thing negligently navigated, and would not seem to comprehend 
such injury as is contemplated by the act granting a right of action for a 
death. The injury for which a lien is given is a direct injnry by the negli- 
gently navigated craft to person or property. By reason of the fanlty naviga- 
tion and conséquent collision no Injury was done to the person of the lilelunt, 
or to the persons of those he represents. Nor was injury done to his or their 
property. They had no property right in the person of the deceased. ïhe 
riglit of action arose ouly upon and because of his death. The recovery is 
allowed as compensation for the supposed support and éducation which they 
would bave received had he survived. This right of action, arising only upon 
death, cannot, within the meaning of the water craft law, be property which 
could be injured by an inanimate thing negligently navigated." 
17§ F.— 38 
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The queation came up again in the Court of Appeals for this cir- 
cuit in The Dauntless, 1S9 Fed. 715, 64 C. C. A. 343, wherein was 
considered the California survival statute, being similar to Lord Camp- 
bell's act, together with the beat lien act, and the holding in The Albert 
Dumois and The Onoko was followed. The court previously held, 
however, in two cases, that an action of the character' in rem could be 
maintained under the Oregon statutes. The Willamette, 70 Fed. 874, 
18 C. C. A. 366, 31 L. R. A. 715 ; Laidlaw v. Oregon Ry. & Nav. Co., 
81 Fed. 876, 879, 26 C. C. A. 665. Thèse cases are referred to in the 
opinion by Hawley, District Judge, rendered in The Dauntless. They 
are neither distinguished nor specifically overruled, and it does not 
seem to me that it was the purpose of the court to disturb their au- 
thority. 

The question was first directiy decided in this district by Judge 
Deady, in the case of The Oregon, 45 Fed. 63. In that case James 
Laidlaw, the British vice consul, intervened as administrator of the 
estâtes of Charles Austin and Matthew Reid, persons who lost their 
lives by reason of a collision occasioned by the Oregon, and it was 
held that the administrator was entitled to recover by a proceeding in 
rem. The cause was appealed to the Suprême Court, and reversed, 
but not upon the ground that the administrator could not sue in rem, 
although the question was in the case. The District Court .adjudged 
both colliding vessels to be in fault, and decreed a division of dam- 
ages, and, further, that the intervening claimants were entitled to re- 
cover against the obligors in the stipulation for a reiease of the 
Oregon, although their intervention was of later date than the stipula- 
tion and the reiease of the ship. The Suprême Court decided that 
the District Court was in error in both thèse respects. The court, 
however, specifically decreed (l58 U. S. SU, 15 Sup. Ct. 804, 39 L. 
Ed. 943), that the cause be "reversed, * * * without préjudice, 
however, to the right of the court below, or of the District Court, in 
its discrétion, to treat the intervening pétitions as independent libels, 
and to issue process thereon against the steamship Oregon, her own- 
ers, or charterers, or to take such other proceedings thereih as justice 
may require." 

It is to be remembered that James Laidlaw, as administrator, was 
one of the intervening petîtioners. In pursuance of the mandate of 
the Suprême Court, this court entered an order permitting the libels 
of intervention to stand as original libels from the date of filing, and 
directing process to issue for the seizure of the Oregon; Laidlaw 
being one of the interveners. The question was thereupon again pre- 
sented, before Judge Bellinger, as it was before Judge Deady, whether 
a libel in rem would lie in favor of the administrator, and it was again 
determined that it would. This was upon exceptions to the libel of 
intervention. But it was further held that the filing of the inter- 
vening pétition, without ahy attempt to arrest the ship, was not the 
commencement of a suit against the vessel so as to stop the running 
of the statute, and, the two-year limit having expired before any at- 
tempt was made to issue, process therein, the claim was barred, and 
thus Laidlaw's daim in behalf of the estâtes of the decedents was de- 
feated. The Oregon (D, C.) 73 Fed. 846. Upon this latter holding 
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the casé Vi^as again reversed by the Circuit Court of Appeals (Laid- 
law V. Oregon Ry. & Nav.' Co., 81 Fed, 876, 36 C. C. A. 665), and, 
being remanded, Laidlaw finally recovered upon his intervenihg'libel 
as administrator of the estâtes of his décadents. The Oregon ,(D; C.) 
89 Fed. 520. Such is the history of the long contest by the inter- 
veners, resulting favôrably tô thé représentative of the decedents' 
estâtes. 

In the meantime Judge Hanford held, in the case of The Willamette 
(D. C.) 59 Fed. 797, following the doctrine announced by Judge Deady 
in the Oregon (D. C.) 45 Fed. 62, under the Washington statutes, 
which are very like those of Oregon upon the subject, that a libel 
in rem lay to recover in favor of the représentative of a deceased per- 
son whose death was the resuit of the improper navigation of the 
ship. This case was appealed, and, after deliberate judgment, was 
affirmed by the Circuit Court of Appeals. The Willamette, supra. 
So again it was held by that court, in the appeal of The Oregon, upon 
reciting the statutes of the state, that the Admiralty Court was pos- 
sessed of jurisdiction in rem to award relief to the decedents' Per- 
sonal représentative. Laidlaw v. Oregon Ry. & Nav. Co., supra, 
being the case cited in the opinion of the court in The Dauntless. So 
that there is hère a détermination by the Circuit Court of Appeals of 
the very point in controversy, standing wholly unreversed. And why 
is it not binding upon this court? I see no reason for holding to the 
contrary. It must be conceded that there is but small distinction to be 
drawn between the Oregon boat lien statute and those obtaining in 
California, Illinois, and Wisconsin — perhaps none that would differ- 
entiate the statutes in principle. The matter which differentiates this 
case f rom .The Albert Dumois goes further back. The English case 
concèdes that Lord Campbell's act gives a right of action in personam 
in admiralty for damages arising from négligence resulting in the 
death of a human being. AU it lacked, therefore, was a statute giving 
a lien upon the water craft to accord jurisdiction to admiralty to 
entertain the action in rem. But the Admiralty Court act did not 
attempt to confer a lien, What the act did was to give the Admiralty 
Court "jurisdiction over any claim for damage donc by any ship," 
and to déclare that such jurisdiction "may be exercised either by pro- 
ceedings in rem or by proceedings in personam," and the statute was 
construed to comprise such actions arising in delicto as the Adrhifalty 
Court previously took cognizance of by proceedings in rem; that is, 
that the statute granted no new cause, but gave législative sanction 
only to an old right, and, therefore, that, it was not the purpose of the 
statute to give a right of action in rem against the offending vessel for 
damages arising on the occasion of the death of an individUal. Of 
course, it was said that Lord Campbell's act gave a right of action 
against the person and not against an inanimate thing, and within 
itself did not authorize a proceeding in rem. But it did give a iright 
of action not limited to the person of the injured party, becausé the 
person, being dead, could claim no réparation in an earthly court. It 
gavé a right of action to certain relatives of the deceased for damages 
arising by reason of his death ; the statute being a récognition that 
the relatives were'damaged by reason of such an event, if caUsed'by 
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the wrongful act of another. From the spécifie reading of the lien or 
privilège statute involved in The Albert Dumois Case, the reasonable 
construction thereof was that it gave a right only to the party injured — 
the language being : 

"■Wbere any loss or damage bas been caused to the person or property of 
any Indlvldual * * * the party Injured shall hâve a privilège." 

Not so with the Illinois, Wisconsin, California, and Oregon stat- 
utes, for in each instance it is declared, in effect, that every vessel 
shall be subject to a lien for ail damages arising for in jury donc to 
persons or property by such boat or vessel. Statutes more gênerai 
and comprehensive in terms could hardly hâve been framed, and they 
would seem sufficient to comprise such damages as the heirs of the 
décèdent would suffer by reason of such décèdent having been wrong- 
fully eut short of his existence. But, however this may be, I feel 
bound bv the décisions of the Circuit Court of Appeals in the cases 
of The Willamette and The Oregon, supra, standing, as I construe the 
décision in The Dauntless, unreversed or in any way modified. 

Thèse considérations lead to an adhérence to the décision in The 
Aurora (D. C.) 163 Fed. 633, and the exceptions of respondent to the 
libel will therefore be overruled. 



THE EUROPE. 

(District Court, D. Oregon. December 6, 1909.) 

No. 4,986. 

1. CorxrsioN (§ 69*) — Vessel Anciiobed in Faiewat— Measuee 6p Caee Kb- 

QUIRED. 

The rule as respects a vessel at anchor in a fairway Is that she must 
take précautions commensurate with the danger she présents to shipping. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 89; Dec. Dig. § 
69.*] 

2. Collision (§ 73*) — Vessel ai Anchoe and Moving Vessel— Peesumption 

AS to Fault. 

The rule that a movlng vessel must keep out of the way of one at an- 
chor is applled with great strictness where the anchored vessel is in a 
proper place, and the presumptlon of fault for a collision in such case is 
agaiust the movlng vessel, but such presumptlon doep not obtain where 
the anchored vessel was where she should not hâve been. In elther case, 
however, the moviiig vessel must avold her if it be reasonàbly practicable 
and consistent with her own safety. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 103; Dec. Dig. 
S 73.*] 

3. Collision (§ 122*) -^ Rules to Pbevent Collision — Necessitt of Steiot 

Observance— Peesumption. 

A statutory rule adopted and designed to prevent collision should be 
scrupulously observed, and a vessel in collision is presumed to be in fault 
if at the time she was actually violatlng such a rule, and can only escape 
liabllity by showing that her violation could not hâve been the cause of 
the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 257 ; Dec. Dig. § 
122.*] 

•For otber cases see same topic & i ncmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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4. Collision (§ 75*)— Ruuc Respectino Liqhts on Anchobbd Vessel— Height 

— "HuLi, op Vessel." 

Under article 11 of the Inland Navigation Rules (Act Aug. 19, 1890, c. 
802, 26 Stat. 324 [U. S. Oomp. St. 1901, p. 2867]), provldlng that a vessel of 
150 feet or upward in length, when at anchor, shall carry a white light 
forward not less than 20 feet above the huU, where a vessel has a fore- 
castle reaching far back on her deck and a poop extending far forward, 
they are to be deemed a part of her hull, 

[Ed. Note. — For other cases, see Collision, Cent. Dig. | 113; Dec. Dlg. 
I 75.*] 

5. Collision (§ 71*)— Movino and Anchored Vessei^Fault or Moving Ves- 

sel. 

A collision occurred at nlght In the Willamette river between the French 
bark Europe, anchored In the fairway and the steamer Annie Comlngs 
going down the river with a strong current. The Europe was a seagoing 
vessel, 303 feet long, laden ready for her voyage, and could not well hâve 
anchored outside of the channel. She carried Ughts of proper slze, so 
placed, and wlthout substantlal obstruction, that they could hâve been 
seen for a distance of 2 miles, but the forward Ught lacked 2i^ feet of 
belng 20 feet above the deck as required by article 11 of the Inland Navi- 
gation Rules (Act Aug. 19, 1890, c. 802, 26 Stat. 324 [U. S. Comp. St. 1901, 
p. 2867]), while the after light was not 15 feet lower tban the forward one 
as required by such rule. She also had a watchman, but he was at the 
time on the main deck back of the forecastle, where he could not see a 
vessel approaching from ahead. The pilot of the Comlngs was at the 
wheel and a lookout on deck, but neither saw the lights of the Europe 
until wlthln 300 feet, when it was too late to avoid collision. Beld, that 
the Europe was not anchored in an improper place, there being no des- 
Ignated anehorage grounds ; that neither the position of the watchman nor 
the improper position of the lights could hâve contributed to the collision, 
the only fault charged with respect to the lights being that they were ob- 
scured and could not be seen from In front ; but that the fault for the col- 
lision was solely that of the Comlngs, whose navigators were grossly nég- 
ligent in not seeing or heedlng the lights of the Europe and avoiding her, 
as there was ample room to do. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 101 ; Dec. Dig. | 
71.*] 

6. Collision (§ 129*) — Damages Recoverable — Exïense op Bond pob Re- 

lease. 

A vessel libeled for collision, but adjudged free from fault, is entitled 
to recover as a part of her damages a reasonable sum for her expendltures 
In securing a boud for her release. 

[Ed. Note. — For other cases, see Collision, Cent Dig. \ 283; Dec. Dig. 
§ 129.*] 

In Admiralty. Suit by the Westeni Transportation & Towing 
Company, as owner of the steamer Annie Comings, against the 
French bark Europe. Decree for respondent. 

The Annie Comings, while proceeding dowii the Willamette river on the even- 
Irig of December 30, 1907, coUided with the French bark Europe, anchored In 
the stream, which resulted in the sinking of the Comlngs and damage to the 
Europe. LIbel has been instltuted and cross-libel flled to détermine the fault 
and relative llabllity ensuing from the collision. The Europe Is a ship 303 feet 
in length, and was loaded with 3,562 tons of wheat Belng ready for sea, she 
was towed to her place in the river and brought to anchor, under the direc- 
tions of Capt. Pope, a compétent pilot. It is alleged that the Europe was an- 
chored in the fairway, and directly in the course of vessels plying the river. 
This is set down 'as a fault against the ship. But the espeeial complaint is 
made that she was so anchored wlthout proper ridlng lights, as required by 
law, so disposed and sltuated as to give notice and warning of her position and 

•For otber cases see same topic & { numbeb In Dec. & Am. Digs. 1907 to date, & Rsp'r Indexes 
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presenœ In tbe stream; and withont a proper ancbor watch on-dutybefore and 
at the tlme of the collision. As to the liglits, it Is speciflealty aileged that at 
no tlme dld the Europe exhlblt a large white liglit, visible around tbe liorlzon, 
Sltuated in the proper place, or at the proper distance, above; the deck, to give 
suitaWe rWarning to boats pIying;.to and fro upon the riv«r, The cross-libel, 
denylng thèse averments, allèges' that the ISurope was lying oùtside of the falr- 
way, and was équlpped with the proper rlding llghts, disposed as follows: 
Bright whlte lights were hung at the bow and stern, whieh were visible for 
a distanqe of: more thau 2 miles; the light at the bow being placed upon one 
of the stays 25 feet above the declt, and that at the stern upon the spanker 
boom at a helght of 17 feet above the declj, both unobsçured. As showlng the 
f ault oî thè Annie Comings, It Is f urther alleged that, whlle descendlng the 
river, she was so carelessly navigated, by an attempt to cross the bow of the 
Europe Ih' such close proxlnalty, wlth the current then running in the river, as 
to foUl the Europe's bowsprit, Causlng the hogchains of the Comings to part, 
by reason' whereof she broke In two and sank, at the same time rendering 
damage to the Europe. Such are the issues presented by the pleadiugs. 

Cake & Cake, for libelant. 

Williams, Wood & Linthicum, for claimant. 

WOLVERTON, District Judge (after stating the facts as above). 
It is not possible from the évidence to locate the Europe exactly as 
she was anchored at the time of the collision. Her position was more 
than a mile above Einnton. Capt. Rollier, who was master of the 
Europe, thinks she was a mile and a half away. Another point of 
location by which her position was fixed is a turpentine factory on 
the Linnton side, which is more than a mile about Linnton. Wit- 
nesses place her from 150 to 300 feet below this factory. By the 
course of the river, this ascertainment of the ship's position is near 
enough for practical purposes. RegardHng her position in stream, 
the witnesses vary widely. The ship's channel at the point is con- 
ceded to be about 500 feet in width. James McCullough, who shipped 
two sailors on the Europe, and who was aboard at the time of the 
collisioti, fixes the distance from the west shore at from 300 to 400 
feet; Capt. Rollier at about 230 feet; and Chap de Laine, one of 
his crew, at 240 to 260 feet. Capt. J. J. Andersen, navigating the 
Hassalo, passed the Europe up stream about 3:25 in the afternoon, 
and he sayS she Was at anchor at that time on the east side of the 
ship's channel, about abreast of the turpentine factory. He does not 
attempt to fix the distance from the v/est shore or that margin of 
thie chanriel. He passed down again about 9 o'clock, and at that 
time the ship was lying somewhat above Linnton. Capt. Spinner, 
who was pilot and) navigating the Annie Comings at the time, places 
the Europe 300 feet from the west edge of the channel. Later Ije 
sàys she was from 340 to 400 feet from the edge of the water. The 
water àt that time, beirig high, extended from 40 to 100 feet, perhaps 
farther, beyond the channel; the channel at low water virtually ex- 
tending to the bank. > Henry McGraw, who located the machinery 
that sâiik from the Comings, places the position of the Europe abouf 
400 îeét front the west shpre. The boiler of the Comings was foun<ii 
the liext morhing after the collision about a quarter of a mile below, 
where the machinery was f ound, at the stern of the Europe,- and 
within from 150 to 200 feet of the west bank. The ship, without, 
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doubt, dragged her anchor after the collision, the two boats going 
down stream together for a distance of something like a quarter of 
a mile. The Comings had on her deck in front of the pilot house 
some heavy machinery. Being broken in two by the collision, she 
in ail probability dropped the machinery near the place of collision. 
The fact that the Comings' boiler was found the next morning at 
the stern of the Europe, and about a quarter of a mile below the ma- 
chinery, indicates that the Europe shifted her position by that distance 
down stream. W. L- Beyer, who located the machinery some two 
weeks after the collision, places it on the east side of the channel, 
and about 450 feet f rom the east shore. He thinks the river was then 
1,800 feet or more in width, and that the machinery was some 700 
feet or more from the west shore. A. H. Merrill, manager of the 
libelant company, who was frequently at the places both where the 
machinery and the boiler were found and raised, fixes the location of 
the machmery at about 500 feet from the west bank, and the boiler at 
from 350 to 300 feet theref rom. He says, however, that the ma- 
chinery was situated some 1,000 feet from the east bank of the river. 
It is a fact not disputed that the river was high at the time, and the 
current strong, moving at the rate of fîve or six miles an hour. There 
was hence a large expanse of water upon either side of the Europe, 
if located any place in the ship's channel, and to the east of her the 
width was nearly 1,000 feet, if not more. River boats, such as the 
Annie Comings, could at the time navigate any part of this expanse, 
either to the east or to the west of the Europe, Vith safety. 

From the above testimony, I conclude that the Europe was an- 
chored somewhat beyond the middle of the ship's channel looking from 
the west. There is much confusion among the witnesses in passing 
their judgment, some estimating from the shore or bank, and others 
from the margin of the ship's channel.- From an inspection of the 
government's chart, it appears that the ship's channel does not ex- 
tend to the margin of the stream by some distance; and when the 
river is high the distance would be increased. So when the witnesses 
fix the location of the Europe at from 300' to 450 feet from the west 
shore or bank, it becomes quite probable that she was not very much 
farther east than the center of the channel. Even then, it is évident 
that she must hâve been west of the thread of the current. The drift 
of the yessel indicates that, as she was carried over to the west bank. 
Whereas, if she had been lying to the east of the thread, she would 
in ail probability hâve been carried towards the east rather than the 
west. It is not possible, it would seem, that she was driven directly 
across a strong current, to find a lodgment upon the opposite side, 
her drift being about a quarter of a mile or slightly above. True, 
the current at the point of the ship's anchorage runs in near the Linn- 
ton side;i but this is a circumstance showing that the vessel could 
not hâve been far out into the stream. It is probable, therefore, that 
the Europe's position was from 300 to 400 feet from the west bank, 
which would put her out into the ship's channel or fairway from 
260 tç" 350, possibly, 400, feet. 

It may now be ascertained what were the nature and position of 
the riding lights displayed upon the Europe at the time of the colli- 
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sion. Her forward light was exhibited in court and measured. It 
consisted of a corrugated glass lamp, 10% inches in diameter, and 
8% inches in height. This was a white light made fast to the fore- 
mast. stay. Capt. Rollier testifies that its position was 25 feet above 
the deck, and that it could be seen at a distance of from 2 to Si^ 
miles, and, further, that the light aft was about 5 inches in diameter, 
and attached to the spanker boom 17 feet above the deck. Capt. 
Spinner describes the position of the forward light as being hung 
under the forestay leading from the foretopmast to the knighthead; 
the forestay consisting of two wires bound together, and bound about 
with chafing gear to protect the foresail, which cornes in contact 
with the forestay when running free. The chafing gear extended 
"down even with the center of the light," and the position of the 
lamp was from 14 to 18 inches back of the stay. Thus constructed 
and bound about with the chafing gear, witness affirms that the fore- 
stay presented a surface of 9 inches in front of the light. Having 
boarded the Europe after the collision, witness saw the light, and says : 

"It was supposed to be a brlght light, but It wasn't burnlng very brightly. 
It wouldn't, I don't think, comply with the law whlch calls for a bright light 
to be visible at any tlme a mile away. I don't think It would bave been pos- 
sible, had the light been eut in the clear, to hâve been observed a mile away." 

When the collision occurred the crew and passengers of the Com- 
ings were taken aboard the Europe. 

Henry McGraw, who was mate on the Comings, testified that he 
examined the forward light; that it was hanging to the lower fore- 
stay, and that the chafing gear extended about three feet below the 
light, presenting a surface of about nine inches in front thereof. He 
further says the light was of corrugated glass construction, and was 
very dim. He thought that the aft light was brighter than the front 
light, and that if a person wâs approaching the ship directly from the 
front the stay would obscure the light. 

F. A. Copeland, who was captain of the Annie Comings, and 
aboard of her at the time, testifies that when he reached the deck of 
the Europe he looked to see if the forward light was burning; that 
it appeared to be burning, but not very bright; that he noticed the 
forestay could be an obstruction to the light to a boat coming head 
down the river, and might obscure it so it could not be seen ; that the 
chafing gear came down to the bottom of the lamp, and that the stay, 
thus incumbered with the chafing gear, presented an obstacle of about 
eight inches in diameter in front of the light; that he attempted to 
make a mémorandum of the name of the captain of the Europe, and 
the light was so diim that he could not see well enough to do it. 

Capt. Albert Crowe went aboard the Europe the next morning, and 
made measurement of the height of the anchor light above the fore- 
castle deck, which he found to be 17 feet 6 inches to the center of 
the light. The forecastle deck.of this ship is about 100 feet in length, 
and extends back of the foremast. Capt. Crowe also states the dis- 
tance from the forecastle deck to the water line to be about 37 feet. 
Further, he testifies that he went up into the rigging until his eye was 
on a level with the lamp, and found that the farther end of the jib 
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boom was near on the same level ; also that three or four headsails 
were furled upon the jib boom, which gave it a breadth of some 21/2 
f eet ; that that would be its breadth or thickness at the extrême end ; 
that f rom the front it would obscure the Hght altogether ; and that a 
pilot standing at a position lower than the point of the jib boom, ap- 
proaching the vessel head on, could not see the light. He says, further, 
that the Hght on the forestay, if it had been high enough, would hâve 
been in the usual place for it, and that the end of the jib boom was 
about 6S feet distant from the light. The witness closed his testimony 
as foUows: 

"Q. This Hght was In a globe, was It? A. Tes, sir. Q. Could you see It 
(rom behind as well as lu front of the shlp, or either side? A. You could see 
It on either slde, from ail around the horizon, except if you came in Une of one 
of the masts. Q. Well, now, what was the slze of the globe? A. The light 
that was shown at the investigation at the Custom House I think was a 12- 
Inch dlameter glass ; but, of course, I am not sure whether that was the one 
that was up on that partlcular nlght, or not. Q. Of course, the flame of the 
light itself is not very muchî A. The régulation is an inch and a qnarter wick 
for a lamp to hang on that size ship. Q. Was this the régulation lamp — inch 
and a quarter? A. The lamp shown at the investigation by the U. S. Inspect- 
ors exceeded the requirements, I think, about four inches in dlameter in excess 
of the requirements. It was a very fine lamp. Q. Well, now then, in looking 
at a lamp of that klnd, in à globe 12 inches in dlameter, does it show a 12-inch 
light? A. Yes, sir. It Is so constructed — spécial construction according to law 
—that It is a perfect light for the whole dlameter of that glass." 

McCullough says the lights seemed to be buming ail right, but that 
he did not take spécial notice of them. 

Capt. Rollier, and other officers and members of his crew — seven 
in number, and among them the officers who put up the lights pre- 
viously in the evening — ail testify that the lights of the Europe were 
burning brightly at the time of the collision, and were unobstructed. 
Measurements were made by some of them for ascertaining the height 
of the forward light above the deck, and they fixed it at 25 feet. That 
is the main deck. The forecastle deck is perhaps 7% feet higher than 
the main deck. None of thèse witnesses were questioned specifically 
touching the forestay and jib boom as to whether they or either of 
them obscured the light from the front, except Capt. Rollier, who says 
the forestay — the two wires bound together — was only about four 
inches in thickness. 

So much for the lights and their position aboard ship. 

Capt. Spihner relates the circumstances of the collision as follows: 

"A. Well, we left Albina dock. I was in charge — that is in charge of the 
pilot house — the eaptain was aboard. And going down everythlng went well 
until we got down just below St. Johns. It was quite dark, there was a heavy 
current, and quite a .little drift running. In a case like that we keep close 
watch so as not to run over drift, and break rudders or anything. • » • i 
ehould judge it was about from five to six miles current in the river. In golng 
down, in looking for the drift, I saw nothlng till I saw a white kind of a light 
fihade on the water. As soon as I did, il put my wheel hard over, and the next 
thing I saw I was right alongslde of this jib boom, right straight down on her 
port side, which would bave been on the east side of her jib boom. I put the 
wheel over, and swung the boat's head clear, but I couldn't swing it back 
again ; and she come around and struck sldeways on the jib boom of the ship, 
like that. We was laylng about like that, but swinging. There was no light 
visible on that ship whatever, from the position that I held in the pilot house. 
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and the only way that I saw tlie sUp was by the reflectlon of the electric lights 
from pur lower deck shlnlng on her hull. When I first saw It, I dlcln't know 
It was a ship. I knew It was somethlng there, and I put my wheel over. From 
the tlme I saw It till the time the boat struck, I should juàge it would be about 
three seconds. Q. Now, Captain, wêre you coming head on or not? A. Well, 
I don't know how that would be in court. I suppose 'head on' you would hâve 
to be perfect. But it was so near head on that I would'nt llke to swear it 
wasn'thead on. Wemight havebeen one degree offfrom head on. Q. (Court:) 
One point? A. No, one degree. One point Is eleveu degrees. Q. Were you in 
the efiannel after you left St. Johnsî Just describe to the court what the 
direction would be from St. Johns on the east side toward the boat on the west 
side — what would be the direction of the channel? A. We always run there 
from St. Johns down to an old dock, that is wâshed out now, called Watt's 
dock. Q. Which side is that on? A. That is on the west side. We go down 
close there. There is a little graduai bend in the river there ail the time. In 
running steamboats and in rvinning compass courses you hâve to run a direct 
course. Of course, every pilot and every captain has a little différent way of 
making the courses. I always ran down from St Johns to what is called 
'Watt's Dock' ; we stralghten up and go towards Linnton Llght. That makes 
two courses from Linnton Llght. Q. This ship, in what position was she as 
to the flrst course? A. She was directlyon the flrst course. * ■* * Q. Were 
you in the channel, the regular course, when you struck this ship? A. Yes, sir. 
Q. Of boats, steamboats running up and down the river? A. Well, every boat 
runs a little différent course. Now, another captain might corne up hère, and 
say he wonld run more to the westward ; another captain might come up and 
say he would run more to the eastward. Eaeh and every man has a course of 
his own. Scfme go to one point and then change,' some to another. Q. You were 
In the regular course of the Annie Comings? A. Yes, sir, the place I always 
ran, and where I run In a fog. * * * Q. You were not running that day 
by compass, were you? A. No, sir. Q. Running by the llghts on the shore? 
A. Running by about the lights on the shore, gênerai way; when it is elear 
that way, so we can see, we never run— very seldom run — by compass, espe- 
cially on wKat Wè call thèse wlldcat boats. * * * 

"Q. After you passed the St. Johns Lumber Coinpany's mill, you steered for 
what? A. I, steered for thè two back lights at Linnton mill. "That Is where I 
run when I took the courses for the boat. Q. When you say the two back 
lights, what do you nlean by that? A. There's two large electric arc lights. 
The furthést one back is at the Clàrk & Wilson mill down there. Q. That is 
the furthést back frona the wateï? ,A. Yes, sir. Q. Are- thoSe government 
range lights or lights .'whlch the mill Itaelf has? A. They are lights whlch 
the mil} has. Q. When you passed St. Johns, how far did you go from the St. 
Johns shore? A. Well, we generally run there compass course somowheres 
along about 200 féet. I might hâve been a little either one way or the other. 
Q. Now, the flrSt thlng you saw — you state, as I understand, that the flrst 
thing you saw-^of the Europe was this black shadow on the water, was it? 
A. No, sir. I sald a llght shadow. Q. A llght shadow? A. Yes, sir. Q. NoWj 
where did that shadow bear with référence to the bow of your boat? A. L>i- 
rectly ahead. Q. Directly ahead? A. Yes, sir. Q. And you did what then? 
A. I put my wheel hard over — hard aport. Q. And that would swing your 
bow where? A. To the east side. Q. And did you do any thing In the shape 
of reversing yoilr englneg? A. Didn't hav© time. It wouldn't hâve done no 
good. I tried to run clear. You can always run, clear of a steamboat In a 
place llke that where you cannot stop and back out. Q. When you threw 
your wheej hard over, what did your owfl boat do? A". She swung around 
and turned thé head of the boat away from the ship. It was -my intention, 
if I had had room and tlme, to hâve got iièr head out there and got her wheel 
over and carried her stem away. I would, hâve tried to get down alongslde 
of that objeet. As I got closér, ,1 seen'lt was a ship, at the tlme I saw it 
flrst; when I flrst çommenced to change the course of the boat, I didn't know 
what It was. Q. Puttlng your wheel over turned the head of your boat away 
from the s)ilp and towards the St. Johns shore of the river? A. Yes, in ono 
sensé pf the word, and another sensé it don't. The rudders always swing 
the stern, not the bow. Of course, approxlmately, I didn't change the position 
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of the bow, but I swung the stern around sp as to try to run past. Q. Now 
what side of your vessel colUded wltb the Europe? A. The port side. Q. 
But your stern had been swinging around? A. ïes. Q. After y ou put your 
helm hard over?- A. Tes. Q. Now, about what angle was the stern of your 
vessel wlth the jib boom of the Europe? A. Probably at that time when she 
hit about 45 degrees. * * * 

"Q. Now, when you saw thls llght shadow on the water, how far ofî were 
you from it? A. Well, I flgurcd about 300 feet. Q. There was a strong cur- 
rent? A. ïhere was a very strong current. Q. And you were runnlng full 
speed, weren't you? A. Yes, sir. Always run anyways out of the hai'bor full 
speed. ïhat is, not as fast as the boat can run — what they call cut-otf on; 
makes an expansion of steam ; does not make llve steam the whole length of 
the englue — but average runnlng speed. Q. Your average running speed? A. 
Tes. Q. How long was it, in seconds or minutes, from the tlme thls light 
shadow flrst appeared to you until tiie tîrne the vessels came together? A. 
As near as I could figure, about three seconds, from the time that I saw It 
till I strucli. * * * 

"Q. Now, Captaln, you wouldn't confuse those electrlc lights, would you, with 
any llght that mlght hâve been on the ship? A. Why, no, when a man Is on 
the boat there was nothing to confuse anybody before the accident. Q. That 
Is, you would not confuse the lights, I say, with the lights on the ship? A. 
No, sir. Q. You are sure you made no mlstake of that klnd? A. I am sure 
I made no mistake. Q. And the reason of that is in the différence in the 
character of the lights, for one thlng? A. Well, yes. And then tlie condition 
ail the way from the bridge— -had those lights been visible, as the current sets 
you over one way or the other, they are bound to change their position a lîttle 
bit. It would be almost impossible to run a direct Une In the river when the 
current Is up. The current wlll take you one way or the other. And if you 
happen to see a light ahead of you — that is, on anythlng in the river, at a 
fixed point, especially if there is other lights behind you — you are bound to 
change the character of that light ; that is, the position of that llght one way 
or the other. It is impossible to run the boat straight In swift water. Q. 
Well, now, what lights were you steering by? How many lights were there? 
A. Well, there was noue in particular. I run down on the same line that I took 
my course. ïhere are two big arc lights on the back of Clark & Wilson's lum- 
ber yard, and when I took the course for the boat, I used those lights when- 
ever it was nighttime running down there, to get the direction of the course. 
Q. You wouldn't confuse those lights with any other lights, would you? A. 
No, sir. Q. (Cross:) Captaln, those were not the only lights on shore, neces- 
sarily, were they? A. There were lights ail around, both sides of the river. 
Q. You might bave mistalcen the lights of the ship for ordlnary oll lights on 
the shore, mightn't you? A. Not llkely. Q. Not likely? A. If you would 
walk down the street where you was acquainted, and you knew every light on 
the Street, you wouldn't confuse one llght with another. It Is the same way 
w^th a man on the river. He not only learns the lights, but everything along 
the river. When he sees one of those lights he knows what it is. When he 
sees a strange light, he knows there is soniething around. If he don't, he has 
no business to be out on the river. He don't know bis business." 

A. E. McGraw was the watchman on lookout on the Comings. He 
says he saw the ship first when the Comings was within 100 feet of 
her, and that he saw no light on her until after the collision. Some of 
the witnesses who were présent when Capt. Spinner arrived on board 
of the Europe testify that, when his attention was called to the for- 
ward light, he replied, in effect, that he mistook the lights on the ship 
for the lights on the Linnton sawmill. Spinner dénies, however, that 
he made any such statement or admission. 

In the light of this testimony, the respective Uability of the parties 
concerned must be determined. 

Capt. Spinner's usual course down stream was to run in near to the 
shore at St. Johns, and then to head for Watt's dock, which is sit- 
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uated something over a quarter of a mile above Clark & Wilson's mill, 
and when in proximity thereto to straighten up for Linnton, thus run- 
ning on two courses from St. Johns to Linnton. But on this occasion, 
when off St. Johns about 300 feet, he says he steered for the two 
back lights on the Linnton mill, but explains that the one f arthest 
back is at the Clark & Wilson mill. This latter mill is nearly a quar- 
ter of a mile above the Linnton mill. I should judge, therefore, that 
there was a lirfit at each of thèse mills, and that they were the lights 
referred to. Thèse were electric arc lights. Accepting this state- 
ment as true — that he did steer for thèse arc lights^ — it will appear 
from an inspection of the government's chart that if he had kept his 
course he could not hâve collidêd with the Europe, for that course 
would hâve put the Annie Comings entirely outside of the ship's chan- 
nel, and from 300 to 400 feet, or more, to the east of the ship's posi- 
tion. If Spinner had steered for Watt's dock, even then he would 
hâve passed on a straight course, from 100 to SOO feet east of the 
Europe, and along very near the east margin of the ship's channel at 
that point, but outside rather than inside of the channel. It cannot be, 
therefore, that Capt. Spinner pursued either a direct course for Linn- 
ton lights, or, as was his usual custom, for Watt's dock. He went 
decidedly to the west of either of thèse courses; and, if continued, 
the direction pursued would bave thrown him in to the shore long 
before reaching Watt's dock ; the dock, as has been stated, being sit- 
uated yet above Clark & Wilson's mill. Spinner maintains that he saw 
no light on the Europe until his boat had corne within 300 feet of her,. 
when he discovered a light shade east upon the water. It was then 
that he discovered an object before him, and very soon discerned it to 
be a ship. He thereupon ported his helm, with a view of going to 
the Europe's port side as she lay in the stream, intending, when his 
boat's course was changed, to straighten up his wheel and pass clear. 
But before he had time to make the latter maneuver his boat came in 
contact with the Europe, at an angle of about 45 degrees, the resuit 
being that his boat was broken in two, and sank. 

It is admitted that the Europe was, in fact, carrying two lights — 
one forward and the other astern. iThe forward light, it has been 
shown, was elevated above the forecastle deck 17i^ feet, being 85 feet 
above the main deck. The forecastle deck is 100 feet in length, and 
extends back about midway between the foremast and the mainmast. 
The stern light was 17 feet above the main deck. It is disputed that 
the lights were bright white lights of the character required by the 
international rules to be carried upon a ship of the Europe's class and 
dimensions at anchor. But of this there can scarcely be a question. 
The forward lamp was of corrugated glass, and threw a light of 10% 
inches in diameter, which is quite sufficient for the purpose for whicb 
it was then used. It could be seen, according to compétent and reli- 
able witnesses, for a distance of two miles or more. The light at the 
stern was of about half the size of the one forward. Of this, how- 
ever, there is but little controversy. Hence it may be premised as a 
fact established that the Europe carried at the time anchor lights suf- 
ficient in size, pénétration, and range to corne well within the require- 
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ments of the international rules for inland navigation. Tlie logic of 
the situation and the strong contention, therefore, is that tliese lights 
were not properly placed in their élévation above obstructions to view, 
and were obscured so that they were not visible to a vessel approach- 
ing the Europe direct from her bow. The obstructions complained of 
consist in the forestay wound about with the chafing gear and the jib 
boom carrying furled upon it some headsails. The forward light, ac- 
cording to Capt. Crowe, a witness for libelant, was about on a level 
with the forward end of the jib boom. The same witness estimated, 
without exact measurement, that the light was about S? feet above 
the water line. Further, it was shown that the height of the line of 
vision from the Annie Comings, in the pilot house, was between 3B 
and 33 feet, thus bringing the pilot upon the Comings below a range 
formed by the light and the jib boom in front of it. It should be 
stated that the forward light was 65 feet distant from the jib boom. 

It can hardly be maintained that the forestay obscured the forward 
light, even to another vessel coming directly head on, because, by the 
greatest estimate of its size, it would not shut out the light from in 
front. The lamp exhibited a light to the extent of its full diameter, 
namely, 10% inches, while the forestay, with its incumbrance, at most 
was but 9 inches. There is some question whether the forestay, with 
the chafing gear, was as much as 9-inches in diameter. One of libel- 
ant's witnesses says 8 inches, and Capt. Rollier, of the- Europe, much 
less. But grant it to be 9 inches. Even then, a clear light would 
be thrown past the forestay to any position about the vessel. Fur- 
ther, it is manifest that, to a vessel approaching from the front, with 
but very slight déviation from' a direct line, the entire light would be 
exposed, and unobscured to the vision. The jib boom would présent 
the more serious obstruction, if the approach was in direct line from 
the bow. But this could not well hâve happened. The Europe was 
anchored by the bow, and was left free to swing with the current. An 
inspection of the government chart indicates very satisfactorily, by the 
soundings in the channel, that the current ran at angle with the ap- 
parent line of approach of the Annie Comings, so that at the time that 
boat headed for its course down the river at St. Johns, she was entirely 
outside of a direct line by something like 200 or 250 feet, and the for- 
ward light was without question within plain view of that position, 
notwithstanding the jib boom with the headsails furled upon it, and 
must hâve continued in full and fair view until she came within a 
short distance of the Europe, if the light was ever obscured at ail. 
If this were not the case, it was practically impossible, from the very 
nature of things, for the Annie Comings to hâve approached the 
Europe on so direct a line for the distance she ran on her last course, 
with the current running strong, as not to hâve seen the light at fré- 
quent intervais during the time. An inspection of the government 
chart shows the distance of the course from 200 feet abreast of St. 
Johns to where the Europe lay to be practically one-half mile. A 
slight veering of the Annie Comings from one side to the other would 
undoubtedly hâve exposed the light to view, conceding that the jib 
boom obscured it from a direct line. So that, viewing the situation 
from either standpoint, it is not possible that the forward light upon 
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the Europe was obscured by thé jib boom to the vision df the pilot 
upôn the Antiie Comings for any considérable lengtH of time during 
the lattër's approach to the former vessel. As Capt. Spinner says him- 
self, when asked if he had confused the lights: 

"And then thè condition ail Ihe way from the bridge, had those Ilghts been 
visible, as the'current sets you over one way or the other; they are bound to 
change their position a Uttle bit. It would be almost impossible to run a 
direct line In the river when the current Is up. The current wlll take you one 
way or the other. And if you happen to see a llght ahead of you — that Is, on 
anythlhg in the river, at a flxed point, espeeially if there is other lights be- 
hind you — you are bound to change the character of that llght; that Is, the 
position of that llght one way or the other. It is impossible to run the boat 
stralght in swift water." 

And Capt. Crowe says : 

"If I happened to get right falr In the line, right Une ahead, I -could not see 
it (the llght) if my ej'e on the Annie Comlngs were below the level of that jlb 
boom, or below the level of the llght — could not see It at ail. * * * In 
loolving> ,1 would bave the end of the jib boom Intereeptlng the llght. If I 
were a little on one side or the other-^I \vould not bave to go but very, very 
llttle — then I would see It. * * « i would hâve to be out on one side. I 
would bave to be either on one side or the other before l could see it. I 
would not hâve to be very far." 

I am drawn irresistibly to the conelusion, there fore, that Capt. Spin- 
ner either sawthe hght or lights on the Europe, or was heedless and 
négligent of his lookout, presuming, as he was not warranted in doing, 
upon a clear way. He probably voiced by impulse his better judg- 
ment of the situation, as is related by McCullough and other witnesses, 
when his attention was çalled to the 'Europe's forward light then 
burning, by saying: "I mistook your lights for the lights of the Linn- 
ton sawmill." Capt. Spinner, it is true, is corroborated by A. E. Mc- 
Graw, who was the lookout on the Annie, Comings at the time, for the 
latter asserts that he saw no lights on the Europe uiitil about th^ 
time of the collision. McGraw was inexperienced in boat service, 
however, and may not hâve been as watchful as his position required. 
No other person on the Comings was in a position to observe her near 
approach to the Europe. 

It is now necessary that we take note of some principles of mari- 
time law, in' order to arrive at a proper solution of the controversy. 
It is urged-that the Europe was improperly anchored in the fairway. 
No régulations hâve been brought to my attention requiring vessels to 
anchor in any particular locality in the Willamette river north of Port- 
land. Being a seagoing vessel, of deep draft, one would expect the 
Europe to anchor in the ship's channel. If, however, there is any 
criticism to be made of her position, it is that she might bave sought 
one nearer the margin of the 'channel one way or the other. If she 
had gone to the west side, no vessel would hâve passed to the west 
of her. And so it would hâve been as to the east side if she had been 
near that side of the channel. As she lay, -there was ample room for 
free navigation upon either side. The Hassalo passed up stream on 
the west on the afternoon before the collision, and found no difficulty 
in navigation. The Europe was disposed where she lay by a compé- 
tent river pilot, who was employed to tow her down the river; her 
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captain depending, no doubt, upon the expérience and judgment of 
the pilot. The rule is, as it respects a vessel at anchor in the fairway, 
that she must take précautions commensurate with the danger she pré- 
sents to shipping. If the danger is gréât, the care to prevent collision 
and accident from other ships navigating the water should be corre- 
spondingly great. If of lesser moment, the précaution may be dimin- 
ished accordingly. The John H. Starin, 123 Fed. 236, 58 C. C. A. 
600. 

It is a rule that a moving vessel must keep out of the way of one 
at anchor. This because the one at anchor is practically helpless, and 
is usually so conditioned as to be unable to relieve herself readily in 
stress of emergency. The rule is applied with great strictness, the 
vessel at anchor being in a proper place. In such case the presiimp- 
tion of fault hes against the vessel in motion. This presumption, 
however, does not obtain where the arichored vessel was where she 
should not hâve been. A vessel anchored where she should not be 
must take the conséquences of her own improper act. But in any 
event, whether shë be in a proper place or not, or whether properly 
or improperly anchored, the moving vessel must avoid her, if it be rea- 
sonably practicable and consistent with her own safety. In support of 
thèse several propositions see 1 Parsons on Shipping, 573, 574; The' 
Clarita and The Clara, 23 Wall. 1, 23 L. Ed. 146; The Virginia 
Ehrman and The Agnese, 97 U. S. 309, 24 L. Ed. 890 ; The D. H. 
Miller, 76 Fed. 877, 22 C. C. A. 597 ; Ross v. Merchants' & Miners' 
Transp. Co., 104 Fed. 302, 43 C. C. A. 538. 

Another principle that should be stated in this connection is that a 
statutory rule adopted and designed to prevent collision should be 
scrupulously observed As an illustration, it was said in The Oliver 
(D. C.) 22 Fed. 848, 851,: 

"But the law of navigation which reqnires vessels lylng at anchor in a fair- 
way to hâve a light up Is Imperative. It must be obeyed. It must be effect- 
Ively obeyed," 

A reasonable and just corollary to this rule is another, namely, that 
a vessel iti collision is presumed to be in the fault if at the time it was 
acting in actual violation of a statutory rule intended to prevent the 
occurrence. The presumption, however, is a disputable one, which 
may be, and is, overcome by compétent proof that such unlawful 
action could not hâve been the cause of the collision. The Perjnsyl- 
vania, 19 Wall. 125, 136, 22 L. Ed. 148 ; Richelieu Nav. Co. v. Boston 
Ins. Co., 136 U. S. 408, 422, 10 Sup. Ct. 934, 34 L. Ed. 398; The 
Bolivia (D. C.) 43 Fed. 173; The Providence, 98 Fed. 133, 38 C. C. 
A. 670; Ross v. Merchants' & Miners' Transp. Co., supra. I am not 
impressed that the Europe can be charged with being in an improper 
place, or a place where it ought not to hâve been. True, she was 
lying in the fairway, but she viola ted no rule of law or maritime régu- 
lation by taking the position she occupied. , , 

A question is made that her lights were not adjusted as required by 
statute. Rule, or article, 11,' as it is designated in the statute providing 
for lights on vessels at anchor, prescribes : 



"608 1T5 FEDERAL HEPOETBB. 

"A vessel under one hundred and flfty feet In length, when at anchor, shall 
carry forward, where It can best be seen, but at a helght not exceeding twenty 
feet above the huU, a vvhite llght In a lantem so constructed as to show a clear, 
uniform, and unbroken llght visible al] around the horizon at a distance of at 
least one mile. A vessel of one hundred and flfty feet or upwards In length, 
when at anchor, shall carry In the forward part of the vessel, at a height of 
not less than twenty and not exceeding forty feet above the hull, one such 
light, and at or near the stern of the vessel, and at such a height that it shall 
be not less than flfteen feet lôwer than the forward light, another such light. 
The length of a vessel shall be deemed to be the length appearing in her cer- 
tiflcate, of registry." Act Aug. 19, 1890, c. 802, 26 Stat. 324 (U. S. Comp. St. 
1901, p. 2867). 

The forward light being but 17 feet 6 inches above the forecastlé 
■deck, was it at the prescribed height for a vessel of the Europe's 
class? This dépends upon the question whether the forecastlé consti- 
tuted a part of the hull of the ship. No authority has been cited 
elucidating the subject, and the bare définition of the word does not 
fully give the solution. Webster defines it as "the frame or body of 
a vessel, exclusive of her masts, yards, sails, and rigging." I hâve 
been referred to a marine dictionary by Capt. H. Paasch, entitled 
^'From Keel to Truck," whereby it is said the hull "comprises the keel, 
^stem, sternpost, propeller post (if any), keelsons, stringers, beams, 
'decks, outside and inside planking or plating, etc., including also the 
frames, beams, inside and outside planking or plating of poops, fore- 
castles, etc. ; but exclusive of every equipment." 

It is very probable, as Capt. Hoben, one of the witnesses, testîfies, 
that the forecastlé and poop of the ship were not originally considered 
a part of the hull for application of the raies, touching the placing of a 
vessel's riding or anchor lights, because they were of inconsiderable 
dimensions and located at the extrême end of the ship. It is yet true 
that upon many ships and craft of différent classes thèse apartments 
are of minor conséquence, and, as to them, it might be that they could 
not properly be considered a part of the hull. Other vessels, like the 
Europe, however, hâve forecastles reaching far back upon the ship, and 
their poops far forward. Indeed, the forecastlé and poop decks com- 
bined are longer than the main deck between them. So it appears that 
the most extensive body of the ship, lineally speaking, is above the main 
deck, and I am inclined to think in such a case that the forecastlé and 
poop — that is, the frame and housing thereof — should be considered a 
part of the hull of the ship, and hence that the régulation riding lights 
should be carried up accordingly. In this view, the forward light was 
too low by gi/è feet, and the stern light was not 15 feet lower than the 
forward light. There was, therefore, not a scrupulous observance of 
the law as it respects the placing of thèse lights. 

The next inquiry, then, is, Was the collision occasioned by reasoa 
of the fact that thèse lights were not placed according as the law 
directs? It is manifest from the testimony, and from the nature of 
things, considering the approach of the Annie Comings, that the for- 
ward light was of ample capacity, and it ought to hâve been seen in 
the position in which it really was at ail times, unless it was when the 
Comings had gotten near under the prow of the Europe. It was sufïi- 
cient, therefore, to give abundant warning of the ship's présence in 
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the stream or fairway. Suppose the ship had been one of less than 
150 feet in length, the light would hâve been technically at the proper 
height, and no complaint could hâve been made that it did not meet 
the requirements of law. Yet such a light wOuld not hâve been more 
serviceable in giving warning of the ship's position than the one 
found upon the Europe. Capt. Crowe says the Hght was in the usual 
place, but that it was not hung as high as the statute requires, by rea- 
son of not being 20 feet above the forecastle deck. But if it shed 
light about the ship as it would hâve donc if the ship was but 150 feet 
in length, why was it not sufficient to give the requisite warning to 
other navigating craft? It cannot be that the less than statutory élé- 
vation of the foremost light was a cause conducing to the collision. 

The more serions criticism is that the two anchor lights which the 
vessel was required to and did carry were not adjusted as to height 
in the proper relation to each other. The light at the stem was but 
8 feet lower than the forward light, when it should hâve been 15. It 
may be that the pilot on the Comings heedlessly mistook the lights on 
the Europe for the Linnton lights, and I think probably he did. If so, 
even in this he was grossly négligent, as he should bave known every 
light on the stream in that vicinity. He says he did know them thor- 
oughly. Hence there was no reasonable occasion for the niistake. It 
is hardly possible, under the évidence, that had thèse lights on the 
Europe borne the proper légal relation one to the other as to their 
height above the deck, they would hâve attracted the attention of the 
pilot as being anchor lights upon a ship, and thereby hâve caused him 
to proceed with greater précaution, and enabled him to avoid the colli- 
sion. But however this may be, libelant cannot insist upon this feature 
as a cause of the collision. Its whole theory of the case is that the 
lights were obscured, and that that was the cause of the collision. The 
pilot swears to this, and the lookout swears to it. If obscured, then 
the relation which the lights bore to each other could bave nothing 
whatever to do with occasioning the collision. Furthermore, how is 
the court going to say that such relation was a contributing cause, 
when the chief witnesses for libelant attribute the cause to a totally 
différent and inconsistent fact, namely, that the lights were obscured, 
and that they were not observed at ail in the approach of the Comings 
until within such close proximity that the accident could not be avoid- 
ed? The libelant having brought the case into court, the burden of 
proof rests upon it. Hence if it would prevail, it must prove a de- 
linquency on the part of the respondent sufficient to account for the 
collision. The Clara, 102 U. S. 200, 202, 26 h. Ed. 145. In the par- 
ticular under discussion, the libelant has not sustained the burden. I 
am of the opinion, however, that the position of the lights on the ship 
had nothing to do with the collision, but that it is attributable wholly 
to the reckless and négligent navigation of the Comings. 

It is next urged that the Europe was in fault because it did not hâve 
a proper anchor watch aboard at thc' time. The proof shows that it 
did bave a watch aboard, but he was on the main deck of the ship, 
and did not observe the lights of the Comings, or her approach, be- 
cause behind the forecastle deck; hence the exact contention is that 
the watch was not where he ought to bave been, and that had he 
175 F.— 39 
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been oft thé forecastle deck at thè time, he might hâve obviated the 
collision by letting go the anChor chain. It appears that the anchor 
châin was so fasténed that it could be easily let go. When the Com- 
ings struck the Europe,' the chain did-slip two shackles, and after con- 
tact, it was let go another two shackles. It is not possible, however, 
had the watch been cOnvenient, that he could hâve let go the chain, 
aftèr the danger became manifest, in time to avoid the accident. Capt. 
Spinner says when he first observed the danger he was within 300 
îeet bf the Europe, and that thè côllisioh occurred in about three sec- 
onde thereafter. It wôuld hâve takeii very quick work on the part of 
the watch to relieve the situation in three seconds. In the case of 
The Claritâ and The Clara, 23 Wall. 1, 33 L. Ed. 146, it was held that, 
iriâsmuGh as it was Shown that the vessel was in. a proper place, and 
that one of her crew was on deck, the charge ol fault for want of a 
proper watch was not sustained. In that case the vessel was set on 
fire by a boat adrift, and it was contended that, if an anchor watch had 
been at his post, the accident could bave been ayoided by letting go 
the vessel. The contention, however, was not sustained. Some au- 
thorities are cited where liability was adjudged by reason of lâck of 
diligence on the part of the anchor watch in failing to let the ship 
hâve chain, or in throvi^ing the helm so as to allow the craft to swing 
but of the way of passing boats, but none of thèse are controlling hère, 
beeause the facts are ëntirely dissimilar. For instance, in The Oge- 
iriaw <D. C.) 32 Eed. Ô19, 925, the court says: 

"The second mate and^seamàn, constltutlng the anchor watch, saw the Oge- 
maw Èctîd her tow approachlng à long dîstanee off. It was thelr duty to be 
■alert, and to call assistance from below promptly. The danger was espeeially 
apparent when they sajvy, ^s they must hâve done, that the tow was a long 
onCi and thftt each succeedlng' vessel, as Jt passed, came In doser proximity 
to the.Riehâi'ds. If hér helm had beeii promptly put to port, and thus, by the 
force éf 'iBe current, the sterh of the vessel had been wcrked over to leeward, 
and the bow tumed off to statboard,'and If, In addition to tbls, mote anchor 
chain had been run out, thus allowing the yessel to drop down the stream, with 
the,currént, ^pd 1(, ail thls had been done, as it mii^ht hâve been, bef ore a col- 
lision wàs àjCthaliy Impeiidihg, it is hlgh'ly probable the collision wOuld hâve 
beeii avdidêd, Or that tbè damages OccaMôned thereby woùld hâve been less- 
,éned."--':i ■ ■,■'■.'.; : ''l ::;:' 

§0 in, the R^chniond, 63 iPe.d., 1030, lOSl, 13 C. C, À. 1, 3, it is said: 

; . "The ,man actlng as ^nchor watch; upon the Bichmond saw tbe flçtllla ap- 
proachirig when It wjis a considérable distance away. A man ppoii one of thç 
rfeàr 'boats 'of the flotillàshôuted to him to'glve ttie Rlchmond cliaiii. If he 
Haâ done' thls, the tldèWuld hâve tàrrléd' hèr bâck ând out of Qàhgér.' He 
testlfleë.'that he atteiripted to let out ths Chain, but dldiiot suceeed; As the 
boats struck, the- mate of the Klchmondj came on deck, and immediately let 
out the .Richmond's .chain. Wlth ,t.l^e,s.trong tide then running, It is apparent 
thàt ^he yfpxàâ hâve readily swuiigiback If the chain had been seasonably re- 
leased. TJpon thèse facts, we think if very'clear that fault is to be Imputed 
to both the Helpershausen and the Rlehinond." 

, And, î4i The Santiago '(D. C.) UO,%d. 743, 744, thèse , facts were 
shbwrj,;', 'j V . , ,;.///„ ' ,, , .' ,7, -.■:,' ; .' ' y'' ' '. " 

"About flve minutes, bef ore the collision Pjdelis Mattis, who was on watch, 
diseovered the light In the stern hàd'blown out. It was reported to' the 
Captaln who dire'cted hiln to take it to the nilnt house and rellght it. Whlle 
thus engaged the Collisioti occurred. Thère was' iio watchmau ou the deck of 
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the Sànttagô' at thè tliJie, an4 the stern light ,wa-s ont, and ,g^.çi..bpv!t the point. 
where the llght should hâve bigen iswhere thè pllot boat ciame ih eoîitaet A^ith ' 
the barge," 

Hence the ship at anchor was held in fault. Other cases of like, 
ténor may be citéd, but their analogy is so remote as to be of little, 
assistance. 

Finally, I conclude that the Europe was not ànchored in an improper' 
place, but was so ànchored as to require of her great care in pro-' 
tecting other navigating vessels against collision ; that she carried two 
lights, of ■ requisite size and dimensions, so placed, and without sub- 
stantial obstruction, that they could be seen for a distance of two 
miles or more; that the forward light was not carried to the proper 
height, by 3% feet, required by the statutory inland rules for a vessel 
at anchor of the class of the Europe ; that the aft light was not hung 
at a point 15 feet below the forward light, nor more than 8 feet lower ; 
that the Europe had a watchman on board at the time of the collision, 
but not in a position just then to discover the approach of the Annie 
Comings; that the navigators on the Annie Comings either sàw or 
ought to hâve seen the li'ghts on the Europe, andidistinguished them 
as riding lights upon a vessel at anchor, and that they were grossly 
négligent in allowing their boat to corne into collision with the latter 
vessel ; that the .position of the lights on the Europe contrary to the 
régulations of law manifestjy could not hâve contributed as a cause to 
the collision ; and that the Europe was supplied with a compétent and 
proper watch, and if not upon the forecastle at the time, the fault, if 
it be a fault, could not, in ail reasonable probability, hâve contributed 
to the cause of the accident. I therefore find the Annie Comings 
liable and the Europe free from fault. The respondent is entitled to 
the f dllowing sums as damages : 

Repairs on ship Europe $1,100 00 

Amount paid L. A'^eysey 55 00 

Andrew Hoben 20 00 

C. Henri Labbe 38 05 

French shipmasters / 30 00 

18 days' delay, at $101.90 .'. 1,835 82 

Total $3,078 87 

The earning value of the ship, including the daily outlay for the 
ship's crew and the subsistence for master and crew, is ascertained 
by taking the gross receipts, during a period of 5 years less 20 days, 
and deducting therefrom the gross expenditures exclusive of such as 
were paid the crew and for subsistence of master and crew. The 
daily average gives the resuit $101.99. The colHsion occurred in the 
evening. of the 30th of December, and her repairs were completed 
January 17th foUowing, thus making 18 days of delay. 

In addition to thèse sums, it is claimed that the respondent is enti- 
tled to recover the amount of premium paid and agreed to be paid in 
securing'a bond for $41,000 for the release of the ship. The rate of 
premium agreed upon is 1 per cent, upon the amount of the bond for 
the first three months ; thereafter to be increased monthly by one- 
eighth of 1 per cent. The respondent is entitled to recover a reason- 
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able sum for expenditures in securing such a bond. The South Port- 
land (D. C.) 95 Fed. 295 ; Jacobsen v. Lewis Klondike Expédition Co., 
112 Fed. 73, 50 C. C. A. 121. I am impressed, however, that the 
premium which the respondent has agreed to pay for this bond is 
exorbitant, and ought not to be allowed in full. As I am without 
sufficient data to détermine what would be a reasonable premium to 
be charged, I will hear further testimony upon the subject, and with- 
hold judgment until the testimony is adduced. 



In re ELECTEIO SUfPLT CO. 
(District Court, S. D. Georgla, W. D. June 23, 1909.) 

1. Bankbuptot (S 60*)— ACT of Bankeuptcy—Insolvenct— Application ïob 

Keceivee. 

Where a corporation, througli Its président, appUed to the state court 
for a recelver, and the application reclted that the company's flnanclal 
coiidltlon, owlng to gross mlsmanagement of Its offlcers, was such that It 
could not hope to continue business ; that Its crédit was serlously Impalred, 
lî not whoUy destroyed ; that It was Impossible to ralse necessary capital 
to meet Its matured and niaturlng obligations ; that spme of its notes, ac- 
counts, and other obligations were past due, and It was being threatened 
with suit, whlch must result In levles on and depletlon of assets, from 
whlch Its dlrectors had concluded that It was essentlal to the préservation 
of the assets and to the safety and securlty of Its credltors and stock- 
bolders that the company shoulâ surrender Its franchises and dissolve the 
corporation, for whlch purpose It applled for a recelver, though Its assets 
exceeded Its llabllltles exclusive of capital stock — It was insolvent, within 
Bankr. Aet Jnly 1, 1898, c. 541, § 1(15), 30 Stat. 544 (U. S. Comp. St. 1901, 
p. 3419), declarlng that a person shall be deemed Insolvent within the act 
whenever hls aggregate property, exclusive of property conveyed, etc., 
shall not be sufficient In amount to pay hls debts, and hence such applica- 
tion, foUowed by the appolntment of a recelver, was an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 60.*] 

2. CoRPOBATioNS (§ 609*)— DISSOLUTION— Equitt Jubisdiction. 

A State court of equlty In Georgla has no Jurlsdictlon to dissolve a cor- 
poration, and therefore cannot appoint a recelver and sequester its prop- 
erty, decree a sale of ail Its property and franchises, and a distribution of 
the fund arislng from such sale among its credltors and stockholders. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dlg. § 2421; Dec. 
Dlg. § 609.*] 

8. Bankruptcy (§ 20*)— Act or Bankbuptot— State Couet— Jueisdiction. 

Where a corporation applled to a state court for a recelver under a péti- 
tion showlng Its Insolvency, and that it could not longer continue in busi- 
ness, the state court's jurlsdictlon to appoint a recelver and adminlster 
the corporatlon's assets, Invoked within four months prlor to the flling of a 
pétition In bankruptcy, if such jurlsdictlon existed at ail, could not de- 
prlve the corporatlon's credltors of the rlght to hâve the corporatlon's 
assets admlnlstered under the bankruptcy law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 20.* 
Jurlsdictlon of fédéral courts In sults relating to bankruptcy, see note to 
Balley v. Mosher, 11 C. C A. 313.] 

In Bankruptcy. In the matter of the Electric Supply Company, 
bankrupt. Application for injunction and appointment of a receiver. 
Granted. 

*For otlier casea lee same toplc & {j hvmber In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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W. B. Stevens, for bankrupt. 

O'Byrne, Hartridge & Wright, for petitioning creditors. 
Talley & Heyward and Akerman & Akerman, for receiver and cus- 
todian. 

SPEER, District Judge. The case before the court is an applica- 
tion for an injunction and the appointaient of a receiver. The com- 
plainants are a number of corporations of several states holding claims 
against the Electric Supply Company of Savannah. They filed their 
pétition for the adjudication of the latter company as a bankrupt on 
the 17th day of June, this year, and the act of bankruptcy they allège 
is "that within four months preceding the filing of this pétition, viz., 
c«i the 20th day of February, A. D. 1909, the said Electric Supply 
Company committed an act of bankruptcy, in that it did, being insol- 
vent, apply to the superior court of Chatham county, Ga., for a re- 
ceiver for its property," and upon the 20th day of February, 1909, in 
pursuance of such application, a receiver was appointed by that court. 

It is further alleged that the proceeding in bankruptcy is still pend- 
ing, and will not be determined for some time, that the estate of the 
bankrupt consists of a stock of goods and fixtures in their store in 
Savannah and accounts receivable, and is worth substantially $40,000 ; 
that W. B. Davis, the receiver appointed by the superior court of 
Chatham county, is carrying on the business at a loss ; that the assets 
of the bankrujpt's estate are being rapidly disposed of ; that a sale of 
the entire assets is now contemplated by the receiver; that the pro- 
ceeds when sold will be distributed among the creditors by such re- 
ceiver ; andi that the rights and priorities of the creditors will be de- 
termined according to the laws of the state of Georgia, and not ac- 
cording to the acts of Congress relating to bankruptcy. Complain- 
ants offer to file bond in such amount as may be required by the court 
and by the bankruptcy law. 

On the ex parte application this court declined to appoint a receiver, 
but granted a temporary injunction, intended to restrain the receiver 
of the state court f rom altering the status of the property in a manner 
injurions to creditors. A rule nisi was granted calling upon the défend- 
ant to show cause why a receiver and the injunction prayed for should 
not be granted. This has been heard on bill and answer, and on cer- 
tain statements of counsel made in judicio, which were not contro- 
verted. 

The answer of the défendant recites that it has filed in this court 
a déniai that it has committed an act of bankruptcy, and a déniai of 
insolvency, and has set up in its déniai that it should not be declared 
a bankrupt, and has demanded a jury trial. It allèges that, by a 
gênerai balance sheet madie out by the receiver, its total assets were 
$91,684.06, and its total liabilities were only $87,151.36. This state- 
ment is made up by the receiver of the state court, and does not in- 
clude certain claims against the company, which it is insisted may be 
debatable. The respondent also allèges that the receiver, who was the 
président of the company alleged to be bankrupt, has been managing 
the property with great care, and since his appointment has made a 



613: t! )175 BEDERAil/ œOPDKTEE. t 

total net profit of $762.33 up to the month of Jûne; ^nd for the month 
of June the'pfdfits willmot be less than $300. Thè, necessity for the 
ap'pointmènt of a réceiwer, is denied for the reason that the assets are 
being handled economically and prudently by the receiver of the su- 
perior court of Chatham county. It is also denied that a sale of the en- 
tire assets of the, Company is contemplated, . and) it is contended that 
çreditors who hpld daims to the amount pf $65,000 are content with the 
receiyership ofr-t}ie state court. It is insisted that the injunction 
^ranted by 'the court is operating to the disadvàntâge and loss of the 
iCreditors, as it checkç the, receiver in the regular carrying on of the 
■business, that he is uhder a bond to the state court, and dénies the 
power, of the Unitçd States court to take charge of the assets and 
property thfough its receiver. The answer claims that the proceed- 
ing, .in.the superior court of Chatham county was not filed by an in- 
solyent, but by a solvent, corporation, which desired to hâve its assets 
regularly administered to çreditors and without priority or préférence, 
and- with, a view of paying the debts, and saying whatever surplus 
thpre inight be for the benefit of the stockholders. 

Theri8 is no dispute as tq the material facts in issue, and the con- 
trovei;sy must be determined in view of, the law and the necessary con- 
struction of the proceeding filed in the state court. This, as stàted, 
was;;filed by the défendant company alleged to bé bankrupt. It was 
sworn :to by Wm. V. Davis, its président, who was appointed as 
receiver. ; It appeared, however, that the proceeding was instituted 
af ter, conférence with certain çreditors, for there is appended to the 
bill a, statement signed by U. H. McLaws, Adams & Adams, Garrard 
& lyieîdrim,. local attorneys, representing certain local çreditors, in 
which they "express approval of the action contemplated in the fore- 
going pétition by the Ekçtric Supply Company looking to the appoint- 
ment pf a receiver for the purpose expressed." 

The pétition of the state court indicates.that on December 31, 1908, 
the financial condition pf the company exceeded its liabilities, exclu- 
sive of capital stock, by$i44,090.96., However, early in January, 1909, 
the then président of the company "departed this life," and the ,di- 
rectprs, . haying made a careful investigation and audit of the com- 
pany's; jifïa.irs and financial condition, "find that the company is not 
insolyent, but that its liabilities, exclusive of capital stock, amount to 
$81,393.91, and that its real assets, after eliminating ail worthless 
items and appropriately discounting ail doubtful items, are in excess 
of its Habilities, but insufficient to make unnecessary thèse proceed- 
ings.", ;..',;_;_ ./' 

The; pétition of the superior court further recites: 

"That the flnandal condition of the company at the. présent tlme, owlng to 
. gross, mismanagenient of, its afCairs, Is: (1) Suçh that it cannot hope to con- 
tinue its , buKipess ; its creflit being seriously inipaired, if not wholïy de- 
stroyed.'and ft being impossilile to ralse thé necessary capital with which to 
meet its liialiiïi'éd aïid maturing obligations. That some of its promissory 
notes, iabeotints, and other obligations are past d\ie, and it is being threatened 
witli. suitj&gainst it for the recovery, thereof, which must resuit in levies upon 
and the depletion of its assets." 

Itfurth/er allèges that its directorate— 
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"lias concluded that It is essential to the préservation of the assets of the Com- 
pany and to the safety and security of its credltors and stockholders that the 
Company surrender its franchises, dissolve its corporation, and, to this end, 
that the équitable powers of this honorable court be involied for the purpose 
of administering the assets of the company, through the eourt's receiver, under 
proper restrictions and under its direction, and for the pàyment, first, of the 
délits of the corporation, and, then, for equal distribution aiuong its members." 

It is further redted that : 

"It will be highly bénéficiai to its creditors and stockholders to hâve It con- 
tinue, pending the liquidation of its affairs, purchasing such materials and 
goods as may be useful in the sale of the stock now on haM or in the comple- 
tion of contracts heretofore or hereafter made." 

A receiver is prayed for, with authority to continue the business, 
and pDwer to buy and sell materials and supplies in which it deals, 
to make contracts, collect indebtedness, etc., under such restrictions 
and limitations as may be egtablished by the court. 

A further prayer is that ail persons having claims of any descrip- 
tion against petitioner be required by order and judgment of the 
court to intervene and prove the same within such time as may be 
designated by the court, and that petitioner hâve leave to apply for a 
restraining order of the court again.st any independent action by any 
creditor or creditors. It is prayed that the receiver, as soon as prac- 
ticable, couvert the assets of petitioner into money, and that, after 
paying the expenses of administration, such fund be applied, first, to 
the payment of its debts, and, secoiidly, to distribution among its 
members or stockholders. 

The bill was filed on the SOth of February, and on the same day, as 
stated, the président of the company alleged to be bankrupt was ap- 
pointed the receiver. 

In view of thèse soîemn averments in the state court proceedings, 
it seems impossible to reach any conclusion save that the respondent 
company was at the time insolvent. 

"A person shall be deemed insolvent within the provisions of this act when- 
ever the aggregate of his projierty, exclusive of any property which he may 
hâve conveyed, transferred, concealed or removed. or pertnitted to be remôved 
or concealed, with intent to defraud, hinder or delay h(s creditors, shall liot, 
at a fair valuation, be sufflcient in amount to pav his debts." Bankr. Act July 
1, 1898, c. 541, § 1 (15), 30 Stat. 544 (U. 8. Comp. St. 1901, p. 3419). 

When, therefore, the défendant allèges that, owing to the gross mis- 
management of its afïairs, "its condition is such that it cannot hope to : 
côritinue its business, that it is impossible to raise the necessary capi- 
tal to.meet its matured and maturing obligations, that its promissory 
notes, accounts, and other obligations are past due, that it is threatr 
ened with suits, which must resuit in levies and in the depletion of the 
assets," it is but an elaborate déclaration that it has nothing sufficient 
to pay its debts. This condition is not mended by its prayer to' the 
state court for leave to surrender its charter and to go out of business, 
to sell its properties as quickly as possible and turn them into^ cash, 
and to stand ofî through the injunctive power of the state court ail 
persôris having claims against 'it while this process of (lisintegration 
is going on. It is true that the allegéd bankrupt, with some astucity, 
is careful to say that it is not insolvent. It is carefùl also to adopt 
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resolutions expressly denying insolvency. But the denîal îs unîmpor- 
tant in view of the récitals showing its utter incapacity to pay its debts. 
Indeed, the scheme of the bill, if effective, would create a spécial 
bankruptcy proceeding for the Electric Supply Company, not only 
lacking in that uniformity of opération required by the national law, 
but as restrictive in territory as it is peculiar and unique in other re- 
spects. 

It is equally clear that the proceeding filed by thé Electric Supply 
Company in the state court was an act of bankruptcy. The rule is 
clearly stated and discussed in the récent and very valuable work, Col- 
lier on Bankruptcy (7th Ed.) pp. 77-84. The conclusion of the author 
is expressed in the following language : 

"The Intention of the amendment of 1903 being clear, there would appear 
little doubt that any act, procédure, or process for the winding up of the in- 
solvent corporations or copartnershlps whlch substantially abridges or de- 
prives creditors of the right to a trustée of their own chooslng, or of the great- 
er rlght to compel the proratlng between ail creditors of the sanie class, or 
any other rlght given them by the bankruptcy law, wlll, provlded the alleged 
bankrupt Is Insolvent at the tlme of the commission of the act complalned of 
and that act be wlthin the four months' perlod, amount to an act of bank- 
ruptcy. The Importance of thls change cannot be overestlmated." 

This language is fuUy sustained by the authorities cited. Among 
thèse are In re Bennett Shoe Company (D. C.) 140 Fed. 687. The 
Bennett Case was singularly like the case at bar. Within four months 
preceding the date of the filing of the pétition in bankruptcy the shoe 
Company, it was alleged, committed an act of bankruptcy, in that it 
did by a written agreement of ail of its stockholde'rs make a gênerai 
assignment to its directors, under the provisions of the statute law of 
the State of Connecticut regarding the dissolution of corporations, and 
did under the provisions of said statute create the directors of said 
corporation trustées to close up the business of said corporation for 
the benefit of its creditors. This was held by District Judge Platt to 
be an act of bankruptcy. 

In the case of Beatty v. Andersen Coal Mining Company, 150 Fed. 
293, 80 C. C. A. 181, where, as hère, the appointment was by consent, 
and there were other grounds in the pétition besides insolvency, Cir- 
cuit Judge Putnam, for the court, declared : 

"As the statutes of bankruptcy are to hâve an honest and practical inter- 
prétation, we are not to inject into what we hare quoted therefrom such 
phraseology as would requlre that the cause of the receivership need be solely 
Insolvency. If Insolvency, either as a distinct ground of proceeding or as 
coupled with others, was one of the substantlal reasons for the apiwlntment of 
a recelver, the case would come wlthin the reasonable construction of the 
statute." 

It is true that in that case insolvency was dïstinctly alleged. Hère, 
as we hâve seen, there is an attempt to deny it ; but the averments of 
the Electric Supply Company, made in its pétition to the superior court, 
sworn to by its président, and presented as a part of its answer hère, 
so conclusively show insolvency that there can be no doubt that it 
was the true and substantial basis of the pétition, and the court will 
not shut its eyes to the truth, notwithstanding the pleader's art may 
hâve been utilized to defeat the opération of the bankruptcy law. 
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If, however, there was any conflict in authority of other courts on 
this question, it would seem definitely resolved by the décision of the 
Circuit Court of Appeals of this the Fifth Circuit in the case of 
Hooks V. Aldridge, 145 Fed. 865, 76 C. C. A. 409. That case was de- 
cided by ail of the Circuit Judges, and Judge Shelby pronounced the 
opinion. It is very like the case at bar. There the président of a 
corporation instituted a suit against it in a state court, the purpose of 
which was to hâve it wound up. The pétition allegedi that it was 
largely indebted to the plaintiff, and others, that it was unable to meet 
its liabilities, or to carry on its business, and was in imminent danger 
of insolvency, and, in gênerai, that it was in a failing condition. There, 
as hère, the statement was made that its assets slightly exceeded its 
liabilities. The appointment of a receiver was prayed for and granted. 
There, as hère, there was a distinct failure or omission to allège in- 
solvency; there, as hère, inability of the corporation to pay its debts 
or carry on its business was alleged. In that case there was an amend- 
ment, in which it was alleged that the corporation's property is of 
"insufficient value, and was at the time of the filing of this suit, to 
pay the costs of this proceeding and plaintiff's said debt." Hère the 
averment is that the financial condition of the company is such "that 
it cannot hope to continue its business, its crédit being seriously im- 
paired, if not wholly destroyed, and it being impossible to raise the 
necessary capital with which to meet its matured and maturing obli- 
gations; that some of its promissory notes, accounts, and other obli- 
gations are past due, and it is being threatened with suits against it 
for the recovery thereof, which must resuit in levies upon and the de- 
pletion of its assets." It appears, therefore, that the Electric Supply 
Company was more hopelessly moribund than the Turner & Nabors 
Lumber Company. But Judge Shelby declared : 

"We cannot avoid the •conclusion that the pétition and amended pétition 
flied In the state court in the suit on which tbe receiver was appointed showed 
the insolvency of the lumber company." 

The court further held that this constituted an act of bankruptcy, 
and the représentative of the bankrupt court was entitled to the pos- 
session of the bankruptcy assets in the hands of the state court re- 
ceiver. It also indicated a method to secure the possession of such 
assets with due respect to the comity which should exist between the 
courts. 

With regard to the contention that the superior court of Chatham 
county should prevail over that of the bankruptcy court for the rea- 
son that the dissolution of the corporation was prayed, it is sufficient 
to say that such a power seems beyond the jurisdiction of that court. 
In the case of Gibson v. Thornton, 107 Ga. 563, 33 S. E. 896, the 
Suprême Court of Georgia déclares : 

"In this state such authority has not been conferred upon courts of equity." 

It adds : 

"If a court of equity cannot dissolve a corporation, can it do what would 
be— certainly in a case of the présent character — tantamount to the same 
thlng, that is, appoint a receiver, sequester its property, decree a sale of ail 
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ïts propérty ttfed- franchises and a distribution of the fund arlsing from such 
sale amongltecreditors and stocI?holders?" 

The, questiçn is answered. in the négative. 

This ruling has been foUowed by JuHge Newman, in the Northern 
district orGeorgià, in Re Adams & Hoyt Company, ■ 164 Fed. 489. 
This, ,toQ, was an attempt to dissolve an insolvent corporation se as to 
avoid jurisdictionin bankruptcy. 

, But eveh if the superior court had the power to dissolve the cor- 
poration, since the pétition was filed within four months antécédent 
to the bankruptcy, and it discloses the complète insolvency of the 
corporation itself, the provisions of the bankrupt law would become 
operative, and thé court of another jurisdiction vvotild hâve no right 
to sequester the property and restrain creditors otherwise entitled to 
proceed in the bankruptcy court. 

The pararrtount and controlling ruling on this subject may be fbund 
in Re Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933. There, too, 
a. receiver was appbiftted for the assets of an insolvent corporation by 
a State court in Indiana upon a bill filed for the purpose of dissolving 
it and winding up the business. Said Chief Justice Fuller : 

"The opération of the bankrnptcy laws of the ITiiited States cannot be de- 
feated by an insolvent commercial corporation applying to he wonnd np under 
State statutes. The bankruptcy law Is pnraniount, and the Jurisdiction of the 
fédéral courts in bankruptcy, wheo properly invoked, in the administration 
of the alïairs of Insolvent persous and corporations, is essentially exclusive. 
The gênerai rule as between courts ot concurrent jurisdiction is that property 
already in possession of the receiver of one court cannot rlghtfully be taken 
from him witbout the court's consent, by thé receiver of another court ap- 
pointed in a subséquent suit, but that rule can bave only a qualifled applica- 
tion where winding up proceedings are superseded by those in bankruptcy as 
to which the jurisdiction is not concurrent. Still it obtains as a rule of com- 
ity, and, aeeordingly, the receiver of the District Court brought this appoint- 
meiit to the knowledge of the Floyd Circuit Court and requested the delivery 
of the assets." 

The court is constrained to make this détermination because of con- 
sidération of law and the sworn admission of record made by the bank- 
riipt above set fprth. The délicate and important questions hâve been 
corisidered'with ilnfeignëd respect and déférence for the eminent and 
high-minded jurist whom the people hâve been so fortunate to secure 
as judge of the Superior court of Chatham county. 

For the reasons stated, the injunction heretofore granted against 
any disposition of the assets by the receiver of the state court will be 
côntinued, and' à receiver appointed in accordance with the prayers of 
the pétition hefe pendihg.' This officer will be directed to apply in 
terms of sûitâMe respect tô the Honorable Walter G. Charlton, judge 
of the superior court of Chatham county, and seek at bis hands an or- 
der directing the receiver of the state court to tiirn over to the re- 
ceiverof this court the' assets of the alleged bankrupt in his hands. 
The time at which this application should be made will also be di- 
rected by qrdçr. 
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MATTLEY V. WOLFE. ' ' 
(District Court, D. Nebraska, Lincoln Division. September 28, 1900.) 

• ^ ' No. 2. ■ ■ '•'■'' 

1. BANKErPTCT (I 184*)^Claims— Liens— What Law Governs. 

Under Bankr. Act July 1, 1898, e. 541, § 67a. 30 Stat. 564 (U. S. Gomp. 
St. 1901, p. 3449), declariDg that clnlms vvhlch, for want of record or otb,èr 
reasons, wouVd not hâve been valid liens as against claims of crerlitors, 
shall not be liens against the bankrupt's estate, whether a lien is valid aud 
ehforceable In bankruptcy dépends on the law of the State 

[Ed. Note.^-For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

2. BANKBTJPTCY (§ 184*)— ChATTÉL MORTGAOES— AGKEEMENT TO WlTHnOLD FBOM 

Record— Fea0d — Rights op Cbkditors. 

Under tbe Nebraska law, a cbattel mortgage wlthheld from record un- 
der an agreernent with tbe bankrupt to préserve bis crédit is fraudulent 
and void only as to such creditors as bave been misled by the keeping of 
the mortgage from record, and who in tbe meantiine bave extended crédit 
to the bankrupt on the faitb of bis ownership of the property mortgaged. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

S. BANKErPTCT (§ 184*)— Liens— Chattel Mobtgages— Sales— Fbaud—"Ceed- 
rroRS," 

Where cbattel mortgages were kept off the record untll just before one 
of tbe mortgagees took possession, claimants, who had not secured a lien 
on the property before the mortgagee took possession, were not "credit- 
ors," entitled to hâve tbe mortgage set aside as fraudulent, because the 
mortgagor, after executing tbe mortgage, was permitted to retain posses- 
sion and make sales from the mortgaged stock In the ordinary course ot 
business wlthout accounting to the mortgagees, who were aware of the 
sales, for the proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 184.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727 ; vol. 
8, pp. 7622, 7623.] 

4. Bankbuptct (§ 185*)— Chattel Moetgages— Vacation bt Tetjstbe. 

Where a chattel mortgage on a bankrupt's personalty was not fraudu- 
lent as to the bankrupt, and tbere were no creditors in a position to set 
the same aside, tbe bankrupt's trustée could not attack tbe right of the 
mortgagee in possession at the tlme of tbe adjudication on the grouud 
that the mortgage was fraudulent. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 185.*] 

5. Bankbuptct (| 184*)— Moetgages- Pbeference. 

Since, under the Nebraska law, a chattel mortgage Is not requlred to 
be recorded as against creditors having no lien prior to the taklng posses- 
sion of the mortgaged property by the mortgagee, even though tbere Is 
an agreernent that the mortgagor may remain in possession and continue 
to sell in the usual course of business, a chattel mortgage so vrtthheld 
from record, having been executed for a présent considération more than 
four.montbs before bankruptcy, did not create a préférence as against gên- 
erai creditors who were not entitled to set It aside for fraud. 

[Ed. Note. — For other cases, se^ Bankruptcy, Dec. Dig. | 184.*] 

6. Bankbuptct (§ 303*) — Ohattei, Mobtgages — Subsequentlt Acquibed 

PEOPBBTY— BUBDEN OIT PeOOF. , 

Where a bankrupt's trustée claimed that a chattel mortgagee was not 
entitled to property of tbe bankrupt àcquired subséquent to the exécution 
of tbe mortgage, tbe burden was on the trustée to sJiow what property. If. 

•For other caeea ses same topiez S nvmisJïs in Dec. &Aiik Bigs. 1907 toi4ate,&Rep'r Indexe*" 
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any, of that «eized and sold by the mortgagee, was acqulred after the exé- 
cution of the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

Action by Herman N. Mattley, trustée in bankruptcy of Walter E. 
Parker, against Joseph W. Wolfe. Decree for défendant. 

R. S. Mockett and John S. Bishop, for plaintiff. 
T. J. Doyle and E. J. Murfin, for défendant. 

T.C. MUNGER, District Judge. Walter E. Parker, the bankrupt, 
was in business in Lincoln, Neb., and his creditors were pressing him 
for payment of their claims. He borrowed $600 of a money loaner, 
giving his promissory note therefor, due in six months. He procured 
the signatiire of Wolfe as a surety on this note, and gave to Wolfe a 
chatte! mortgage upon his stock of goods and fixtures, conditioned that 
if Parker should pay Wolfe his note, which was described by its date 
and the date of its maturity, the mortgage should be void. A renewal 
note was given to the money loaner about the date of the maturity of 
the first note, and Wolfe again signed this note as surety. Wolfe took 
possession of the bankrupt's stock and fixtures two days before Parker 
filed a pétition in voluntary bankruptcy, and three days before his ad- 
judication. Wolfe claimed to take possession under the mortgage 
which was executed to him, and thereafter sold the property of the 
bankrupt, claiming to do so under his own mortgage and a mortgage 
given to McWhinney, hereinafter described, and applied the proceeds 
to the sum claimed due upon the mortgages. The trustée in this case 
seeks to recover from Wolfe, for the benefit of the bankrupt's estate, 
the value of the mortgaged property. The mortgage given to Wolfe 
purports to secure the payment to Wolfe of but one item of indebted- 
ness, which is described as a note for $660, dated July 13, 1906, and 
due on the same day. There is no proof that any such note was ever 
given, but it is admitted by the pleadings that the mortgage was given 
to indemnify Wolfe against his suretyship upon this note. This mort- 
gage was not recorded for over eight months after it was given, and 
this was pursuant to an agreement that, because it would injure the 
mortgagor's crédit, the mortgage was not to be filed unless the mort- 
gagor was about to get into difficulty with his creditors, in which case 
the mortgagor was to notify Wolfe, so that he might file his mortgage. 

About seven months before his adjudication as a bankrupt, Parker 
had also given a chattel mortgage to one McWhinney on his stock of 
goods and fixtures to secure a note given by him for money loaned 
to him by McWhinney. This mortgage was withheld from record 
pursuant to a similar agreement between the mortgagor and mort- 
gagee that, because it would injure Parker's crédit, the mortgage was 
not to be filed except in case some creditor threatened trouble. The 
note and mortgage were twice renewed, and substantially the same un- 
derstanding was had between the mortgagor and mortgagee with réf- 
érence to the filing of thèse renewal mortgages. By section 67a of 

•For other caseï «ee same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



MATTLET T. WOLFE. 621 

the bankruptcy act (Act July 1, 1898, c 641, 30 Stat. 664 [U. S. Comp. 
St. 1901, p. 3449]): 

"Clalms which for want of record or for other reasons would not hâve been 
valid liens as agalnst the ■clalms of the creditors of the bankrupt shall not be 
liens against his estate." 

The validity of the claim which is thus to be tested is determined 
by the law of this state. Collier on Bankruptcy (7th Ed.) 762 ; Love- 
land on Bankruptcy, § 197c; Dodge v. Norlin, 133 Fed. 363-370, 66 
C. C. A. 425. 

Such an agreement between the mortgagor and mortgagee, under 
the décisions of the Suprême Court of Nebraska, renders the mort- 
gage fraudulent as to certain creditors. Those creditors who can avoid 
the mortgage as fraudulent are those who hâve been misled by the 
keeping of the mortgage from record, and during the intérim between 
its exécution and recording hâve extended crédit to the mortgagor on 
the faith that the mortgagor was the owner of such property. Acker- 
man v. Ackerman, 50 Neb. 54, 69 N. W. 388 ; Tolerton v. Bank, 63 
Neb. 674, 88 N. W. 865 ; Godfrey v. Bank, 64 Neb. 477, 90 N. W. 
239 ; Carpenter Paper Co. v. News Publishing Co., 63 Neb. 59, 87 N. 
W. 1050 ; 6 Cyc. 1071. There is no proof in this case that any cred- 
itors extended crédit to Parker during the time the mortgages were 
withheld from record or in the belief that he was the owner of the 
property mortgaged. The record shows that an offer was made of 
the bankrupt's schedule of indebtedness ; but if the schedule is com- 
pétent évidence, as against the mortgagee, of a statement made therein 
by the bankrupt as to the date when the debts listed therein were con- 
tracted (Remington on Bankruptcy, § 1747), yet the proof is lacking 
that crédit was extended on the faith that the bankrupt was the owner 
of this property. 

The last mortgage to McWhinney was executed March 5, 1907, and 
was filed for record on April 3, 1907, the latter being the day when 
Wolfe had taken possession under his own mortgage. About 10 days 
afterwards Wolfe purchased the note and mortgage of McWhinney. 
The évidence shows that Wolfe's mortgage was not recorded prior to 
his taking possession of the stock of Parker, and that McWhinney's 
mortgage was recorded but a half hour before Wolfe took such posses- 
sion. It is also shown that Parker continued after the exécution of 
thèse mortgages to make sales of his stock of goods in the usual course 
of business, without accounting to the mortgagee for any of the pro- 
ceeds of the sales, and that Wolfe was aware of thèse sales. The cir- 
cumstances are convincing that thèse sales were made pursuant to an 
understanding between the mortgagor and the mortgagees that the 
mortgagor should be at liberty to make such sales. 

It is a well-settled rule'in this state that where, either by the terms 
of the mortgage or by the cotemporaneous understanding with the 
mortgagee, the mortgagor is permitted to sell the mortgaged goods in 
the ordinary course of trade for his own benefit, the mortgage is 
fraudulent and void as to certain creditors. Talion v. Ellison, 3 Neb. 
63-76 ; Hedman v. Anderson, 6 Neb. 393-399 ; Gregory v. Whedon, 
S Neb. 373-377, 1 N. W. 309; Sherwin v. Gaghagen, 39 Neb. 238, 57 
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Nv^; iCO¥;i fôxtôtf '&^GanàgteF:V/Smitb, 4l- I^ébî-se^SS, 59- Ni W^ 
690; Houck v. Linn, 48 Neb. 239-231, 66 N. Wi;llÔ3;. ;BuckstEïÔ 
Bros. v. Snyder» 54 Nek 538^539, 74 N. W. 863 ; Black v. Fuller, 4 
Neb. (Uriof.) '303, 93 'N. W. 1010; Brinker v. Ashenfelter, 1 Neb, 
(Unof.) 793, 95 N. W. 1124. Under a similar rule bf law in force in 
the|:?tete of ;C(pk)x:ado,,tbe; Court. ofrAppeals of this 'circuit hâve held 
t%t the ti;ustee is entitled to avçid auch ; a mortgage as f raudulent as 
to, ciredltors. ' 'X^^dge; v, Norlin^. 133 Fed. 363, 66 C, C. A.-425. See 
Ëgan State Bank v. Rice, 119 Fed. 107, 56 C. C. A. 157 ; Bank of 
Lsavenvvorth ,v. Hunt.ll WalL391-3?4, 20 L. Ed. 190. 

;Who are "creditors" of thexlass that may attaçk ,such mortgage, 
becauseijt waS; so .withheld from record pursuant to such an under- 
Standing?. Jones on Çhattel Mortgages (5th Ed.) § 178, states the rule 
as fpllowS;: ,. 

"If a mortgîigee taie possession of the mortgaged chattels before any other 
rlght or lien-attaelieg, his title under the mortgage is good agalnst everybody, 
If it was prévlously valld between the parties, although it be not acknowledged 
an^ recorded, or the record be liiéfCeetual by reuson of any irregularity. The 
subséquent delivery curés ail such defects; and It also cures any defect there 
jnay bethrough an insufflclent description of the property. The talàng of pos- 
session Is an identification and appropriation of the spécifie property to the 
mortgage. * * * Delivery of possession under â mortgage, before rights 
hâve beeh acquired by others, will cure any Invalidity there may be in the in- 
strument, whether arislng from an Insufiieient description of the property, an 
Insufndent exécution of the instrument, ; the omission to record It, or from its 
containjn^ a provision which malces It void except as between the parties, as, 
for instance, an agreemçht that the mortgagor may retain possession and sell 
a stock ôf goods In the usual course of trade. The presumptîon of fraud 
which the statute raises dgainst a mortgagee who falls to take immédiate posr 
session of the things inortgaged Is not available to one who attaches the prop- 
erty aftgr the mortgagee has taken possession. • » *" 

The doctrine thus stated is supported by many décisions of other 
States. Cameron v. Marvin, 26'Kari. 612; Leech v. Arkansas City 
Mfg. Go., 8 Kan. App. 621, S6Pâc. 134; Williams v. Miller, 6 Kan. 
Aîip. 62Ç, 49 Pac. 703:' Little Co. v. Burnham, 5 Okl. 283, 49 Pac. 66. 
In the ciase. of Kày v. Noll, SO Neb. 380-389, 30 N. W. 269, 273, the 
court sàyS r ' :'''',■ '■' ■'• "' ' " ,'"',' ' ' 

"Whlïeît bas beenoften ield by this coui-t, and Is doubtless the law, that in 
case of'a mortgage of meijchàndlse vfrlth a stipulation cohtalned In the mort- 
gage (aHd pérhaps eqiiallyéowhere' the stipulation is Contained in a contem- 
poriftneous or subsegueâtiagreeméut); to the effect that the mortgagor may con- 
tinue tOjSell the goods w his own account, or in the usual course of business, 
sùçh mortgage wlll bèiheld fraudulerit andTold as between the mortgagee and 
such creditors as may seilzesuct* goods by vlrtue of attachment 6r exécution 
while thèj^ rêaialh lit tïte'poSÉession of the mortgagor, or before the mortgagee 
has r»3iflce(l them >to::;poBS0ssJcat under Ms mortgage^: yet 1 'thlnk It about 
equally clear, if not so weU settled ,by authority, that after the mortgagee has 
reduced the goods to possession for the pu rpose of foreclosing the mortgage 
In wriforml^to ifs stipulations hls lien' wlll take preçedence of those of cred- 
itors Whosçiattachmenîs Or oeixecutlons are ther^fter lëvied, notwlthstanding 
the exlfiteiîc^Tof-.^ 6tiRul,#|o.il-suph as Rhoye refèrred to.or the fact that it has 
bèenactë^upDnby the.wort^gor.'.jj.- ., ^, .,. . 

' The sâme' rule isàhnôunCëditi'Shérw^^^ 39 Neb. 338, 

57 N. W, 1005, and in Forrester 'v.;Ç4nk^ 49 Neb, ,655-658,, 6? N. W. 
1059. -Byi;hesë-décisi6nS'tl'ie*'Sûpï-èifrtë'Cou^^ of Nèbraska has declared 
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that only those creditors who hâve fastened alîen upon the property 
before the mortgagee takes possession under such a mortgage, are en- 
titled to set it aside as fraudulent. The trustée in : bankruptcy steps, 
into the shoes of the bankrupt, and, as the bankrûpt could not hâve 
thus attacked the mortgagee in possession at the time of the adjudica- 
tion in bankruptcy, the trustée may not do so. York Mfg. Co. v. 
Cassell, 201 U. S. 344, 36 Sup. Ct. 481, 50 L. Ed. 782. 

It is contended that the mortgages must be regarded as préférences, 
under tlie rule laid down in McElvain v. Hardesty, 169 Fed. 31-35, 
94 C. C. A. 399, and First Nat. Bank v. Connett, 142 Fed. 33-35, ;?3 
C. C. A. 219, 5 L. R. A. (N. S.) 148. The cases cited are founded on 
the construction of the law relating to mortgages, as determined by the 
courts of Missouri. The rule in Nebraska, as determined by the Su- 
prême Court, difïers from the holding in Missouri. As bas been 
shovv'n, a mortgage is not herë required to be recorded, within section 
60a of the bankruptcy act, as against creditors having no lien prior to 
the taking possession of the mortgaged property by the mortgagee, 
even though there is an agreement that the mortgagor may remain in 
possession and continue to sell in the usual course of business. There- 
fore, such a mortgage, if given for a présent considération, speaks 
from its date, and not from the date of its record. The Court of Ap- 
peals of this circuit determined the question in the case of In re Great 
Western Mfg. Co., 152 Fed. 123-125, 81 C. C. A. 341, 343. A condi- 
tional sale contract, given, but not recorded, more than four months 
before the bankruptcy, was declared to be no préférence as against 
gênerai creditors. It was said : 

"Agreements of this nature, whlch are not filed or recorded in the proper 
publie office, are voidable by purchasers, attaching creditors, and judguient 
creditors only, under the statutes of Nebraska (Comp. St. Neb. 1901, c. 32. § 
26; Campbell Prlnting, etc., Co. v. Dyer. 46 Neb. 8-30, 836, 6.5 N. AV. 904; Mc- 
Cormlck Harvesting Machine Co. v. Callen, 48 Neb. 849, 67 N. W. 8(i3), and 
there was none of either cîass when the pétition In bankruptcy was flled in 
this case. The contract was therefore valld and enforceable against the bank- 
rupt and against bis ordinary creditors, and hence against the trustée ; f ôr be 
had Uo better right or title to the property than they,'and he suffered no préj- 
udice from the order of the court (Hewit v. Berlin M.ichine Works, 194 Û. S. 
296, 297, 303, 24 Sup. Ct. 690, 48 L. Ed. 986; Thompson v. Falrbanks, 196 U. 
S. 516, 25 Sup. Ot. 306, 49 L. Ed. 577 ; îork Mfg. Co. v. Cassell, 201 V. S. 344, 
352, 26 Sup. et. 481, 50 L. Ed. 782)." 

Each of thèse mortgages was given for a présent and fair considéra- 
tion accruing to the bankrupt's estate, and the renewals merely sub- 
stituted securities and in no wise diminished the bankrupt's estate, and 
for this reason the mortgages were not préférences. Chattanooga 
Nat. Bank V. Rome Iron Co. (C. C.) 102 Fed. 755; Deland v. Miller 
& Chaney Bank, 119 lowa, 368, 93 N. W. 304. 

The trustée claims that by the terms of the mortgage the défendant 
was not entitled to the property of the bankrupt which was acquired 
subsequçntly to the exécution of the mortgage;- Whether or not this 
is the rule, in this case there is no proof what property, if any, of that 
seized and sold by the défendant, was acquired after the exécution of 
the McWhinnej mortgage. The trustée, as the plaintiff herein, had 
the burden of showing this f act. 
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For thèse reasons the défendant is entitled to a decree. Défendant 
may prépare decree in accordance with the foregoing, and submit it 
to the opposite party for approval as to form. 



ROBINSON V. MUTUAL RESERVE LIFE INS. CO. 

SCOVILL V. SAMB. 
(Circuit Court, S. D. New York. December 28, 1909.) 

1. INSTTBANCE (§ 72*)— MUTUAL ASSOOXATIONS— InSOLVENOT AND DISSOLUTION— 

DisTBiBUTioN or FaNDS. 

A provision of a trust agreement, under which a mutual Ufe association 
deposited a reserve fund, that In case of Its dissolution tlie fund sliould be 
aistributed among its members In proportion to tlie gross aniount of as- 
sessments pald by tliem, respectively, cannot be enforced as against credit- 
ors, wliere the association Is wound up in a state of insolvency. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 98; Dec. Dig. 
I 72.*] 

2. Insubance (§ 72*)— Mdtuai, Associations— iNSOLVBNCY—ADMiKisTBArioiir 

OF ASSETS. 

Where the assets of an insolvent Ufe Insurance association are admin- 
Istei-ed In a suit by creditors, the date at which claims should be ascer- 
talned Is that of the appointaient of recelvers and when It ceases to do 
business. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. i 98; Dec. Dig. 
S 72.*] 
8. Insubance (§ 72*)— Mutual Associations— Insolvenot—Administbation 
or Assets. 

A mutual beneflt llfe association conducted business for a number of 
years on the assessmeut plan, creatlng a reserve fund, after which it re- 
organized as a level preniium Company, and thus for some years before 
its insolvency had two classes of poUcy holders. Eeld, that both classes 
remained members, and clalmants for deaths occurrlng before the ap- 
polntment of receivers In a suit to wind up Its afCairs became creditors ; 
that, as between the two classes, clalmants under assessment pollcles were 
alone entitled to payment from the reserve fund contributed by their 
class and kept separate, while death clalmants under pollcles of the second 
class, the net reserve pald by whom could not be traced, with the balance 
remalnlng unpaid on claims of the flrst class, should be pald from the 
gênerai assets, before claims of llving members and pro rata with gênerai 
creditors. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 98; Dec. Dig. 
§ 72.*] 
4. Insukance (I 72*)— Insolvency of Company— Disteibution op Assets — 
Debts Due to State. 

In wlndlng up the afCalrs of an Insolvent Insurance company in a court 
of equity in New York, debts due the state for taxes, or otherwise, which 
are not glven a préférence by state law, or bave not become a lien before 
the appointment of receivers, are not entitled to prlorlty of payment over 
claims of gênerai creditors. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 98; Dec. Dig. 
§ 72.*] 

In Equ'ty. Suits by James C. Robinson and by Reuben O. Scovill, 
respectii'ely, against the Mutual Reserve Life Insurance Company. 
On ey-eptions to report of spécial master. Exceptions overruled. 

Se*-, aiso, 162 Fed. 794, 798, 800. 

•For utber cases see same topic & § numebb in Dec. & Âm. Digs. 1907 to data, & Rep'r Indexe* 
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William Beverly Winslow, for coraplainants. 

James Byrne, for receivers. 

Nash & Jones, Sullivan & Cromwell, Thomas L. Feitner, Robert 
Van Iderstine, Sewell T. Tyng, Miles M. Dawson, John E. Ruston, 
John T. McGovern, John M. Scoble, Gilbert E. Roe, C. A. Mountjoy, 
and Page, Crawford & Tuska, for exceptants. 

WARD, Circuit Judge. The spécial master has greatly aided the 
court by his lucid statement of a most complicated situation in his re- 
ports dated July 1 and December 14, 1909, and ail the counsel are en- 
titled to praise for the fair way in which they hâve co-operated to 
arrive as expeditiously as possible at the actual facts. In this way 
much time and expense hâve been saved for the benefit of persons who 
hâve fared very badly at the hands of the Association and of the 
Company. As I hâve concluded to sustain the master's findings of 
fact and conclusions of law, I will state as briefly as possible my views 
generally, and so dispose of the exceptions which apply to both re- 
ports without referring to them particularly. 

After April 17, 1903, when the Association reorganized as a Com- 
pany under the insurance law (chapter 722, Laws N. Y. 1901), it con- 
ducted the business of insurance in two différent ways, viz. : Maintain- 
ing the policies theretofore issued on the assessment plan, and there- 
after issuing policies solely on the level premium plan. It remained, 
however, the same company, was still a mutual company, and ail its 
policy holders, whether on the assessment or level premium plan, were 
members, notwithstanding that they paid their premiums on différent 
plans. The officers elected were the agents of ail the members equally, 
and the holders of level premium policies were as much affected by and 
responsible for their acts as were the holders of assessment policies. 
Inasmuch as the vested contract rights of the assessment policy hold- 
ers were not to be changed by the reorganization (Polk v. Mutual Re- 
serve Fund Life Association, 207 U. S. 310, 28 Sup. Ct 65, 52 L. Ed. 
222), I think the proper way to hâve conducted business after April 17, 
1902, would hâve been to bave kept the accounts of the assessment 
and level premium policy holders separate. If this had been donc, the 
situation would now be comparatively simple. But it was not done by 
the officers, who were the agents of both classes. The problem, there- 
fore, is to ascertain to what extent the accounts of each class can be 
disentangled. 

I will consider first the relations of the two classes of policy holders 
inter se, and afterwards their relation to the gênerai creditors. The 
master has traced into the possession of the receivers February 15, 
1908, certain assets which were a part of the reserve fund April 17, 
1902. The agreement with the Central Trust Company as to the fund 
provided that upon dissolution of the corporation — 

"it shall be dividefl amongst the members of the Association proportlonately 
to the gross amount of assessments paid by said members respectively to said 
Association or shall be distributed In s«eh other équitable manner as the 
courts shîill direct" Roblnson v. Mutual Reserve Life Insurance Co. (C. C.) 
162 Fed. 798. 

175 F.— 40 
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The spécifie distribution provided foramong the members evidently 
contemplated the winding up of the Association in a state of solvençy. 
Such a distribution would hâve been between the parties valid, but not, 
Ithink} as against creditors. Inasmuchas the Company is insolvent, 
the fund must be distritjuted equitably, on the other alternative, viz., 
as the courts shall direct. ; I hâve no doubt that the datent which ail 
claims should be ascertained is February 15, 1908, when the receivers 
Vi'erç appoi^ited. The Company was not then dissolved, but by its 
admission ôf insolvençy and the appointment of receivers it was sub- 
stantially dissolved, and claims should, be fixed as of that date. It 
would be quite unreasoiiable to fix them as of April 19, 1907, the date 
the suit was begun, in analogy to an action by the Attorney General, 
under section 1785, Code Cîv. Proc. N. Y., instituted for dissolution 
after a quasi judicial examination by a public officiai (section 80, In- 
surance Law [Consôl. Laws, c. 38]), and followed by an injunction 
against doing business uhder section IT'S?, and the appointment of 
receivers uhder section 1789. Peoplé v. Commercial Àlhance Life 
In's.'Co:, 154' N. Y. 93; 47 N. E. 968. In an action for séquestration 
under sectiçn 1784, when the business continues, the time for fixing 
claims would doubtless be the adjudication of insolvençy. 

Corning, now^, té the rights of the two classes of members inter se, 
r agrée with the master that the claimants for deaths occurring before 
February 15, 1908, in both classes became creditors, and that death 
claimants under assessment policies should be first paid out of the 
reserve fund, because it was created by their assessments, was pledged 
to pay their death claims, for a long course of years had been so ap- 
plied, and is now specifically identified. On the other hand, the net ré- 
serve paid by the level premium policy holders cannot be specifically 
traced into the free assets on ,hand. Death claimants under those 
policies, together with claimants under assessment policies (except 15- 
year policies, whose payment was restricted to the death and reserve 
fiands and assessments), as to any balance not paid out of the reserve 
fUnd should be paid out of the free assets. People v. Life & Ré- 
serve Association, 160 N. Y. 94, 45 N. E. 8. Claims on disability 
policies maturijig before February 15, 1908, when propefly ascer- 
tained, are to bè treated in exactly the same mànrier as death claims. 
This disposes of the living policy holders, whose claims did not mature 
before the appdiiltment of receivers, because apparently nothing will 
be ïeft for them. 

Considering, now, the claims of the gênerai creditors : Their claims 
did mature befote February 15, 1908, and they, by services or supplies, 
Obviously contributed to the maintenance of the company. At first 
sigHt it sçems irieqliitabl'e to deny them a préférence bver claims de- 
riVed through' pèrsons who were then members of the company. But 
the 'bénêficiaries under the death policies are pot and never were mem- 
bers, and I discover no i-easori for discriminating between persons whô 
are eqUally creditors pure and simple. The case of living légal re- 
sservie policjf HÔidef s seems to me différent. Although creditors, they 
iwére,per,SQnally members at the time, the çlaim? of the gênerai creditors 
matured against the Company. This is a reason why their claims 
should be subordinated to those of the gênerai creditors. The ex- 
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penses of 'tKe feceivership, hoWevér, should be first paid, apportioned 
between the, reserve, îund, and the gefaeral assets in proportion tp the 
amounts of the funds. ' 

It is vigorously contended on behalf of the légal reserve death claim- 
aîits thàfcRsh contributions of légal réserve polîcy holders tp'the; 
amount of $492,478.56 applicable to thé payment of lë^'àl resèfve déath' 
claims had been applied to the payment of assessment death claims, 
and that therefore the légal reserve death claimants are entitled by 
subrogation to the benefit of the reserve fund to that amount, less 
their, share of the expense of running the business. The master in his 
twenty-seventh: finding of fact states that the expense of running the 
business, as distinguished from ail other expenses, between April 17, 
1902, and February 15, 1908, was $1,655,867.10. The légal reserve 
death claimants calculate the légal reserve policy holders' share^ of 
thèse expenses in the proportion that the outstanding assessment poli- 
cies bore to the légal reserve policies in 1908. The share so ascer- 
tained would be $166,587.71, and they therefore claim the benefit of 
the reserve fund to at least the amount of $325,000. This method 
is inexact, because the expense of maintaining old business is obviously 
far less than the expense of getting new business. Examination of 
the items composing the expense shows that it was attributable almost 
entirely to the légal reserve business, certainly to an amount that would 
cover, several times over, the sum claimed to hâve been diverted. 

Préférence has been claimed for payment of services rendered by 
attorneys to the Company before the appointment of receivers. I see 
no ground for discriminating in favor of thèse claims, and leave 
them to corne in pari passu with those of the gênerai creditors. As to 
claims for préférence in favor of services of attorneys in resisting the 
attempt to déclare the Company to be insolvent, there may be a dis- 
crétion (Barnes v. Newcomb, 89 N. Y. 108 ; People of New York v. 
Commercial Ins. Co., 148 N. Y. 563, 42 N. E. 1044), which is left 
for the considération of the spécial master as to each claim presented 
to him. 

Préférence is also claimed by the Superintendent of Insurance for 
expenses connected with the examination of the Company under sec- 
tion 70, Insurance Law, and by the state for taxes on business done 
in the year 1907 under section 187 of the Tax Law, payable under 
section 194 upon the Ist day of June. Thèse are debts to the sov-^ 
ereign; but neither is given any statu tory préférence, except that the 
taxes are made a lien upon the corporation's property from the time 
they bçcariie payable June Ist in each year. There is no doubt that.at 
common law debts due the king hâve a préférence, and the Court of 
Appeals in Matter of Receivership of Columbian Co., 3 Abb. Deç.;339, 
clearly intimated that the state succeeded fully to the prérogative of 
the crown, reiterated in the later case of Central Trust Co. v. New 
York City & Northern R. R. Co., 110 N. Y. 250, 18 N. E. 92, 1 L. R. 
A. 360. But in Wise v. Wise Co., 153 N. Y. 507, 511, 47 N. E. 788, 
Judge O'Brien expressly defined the cases in which this prérogative 
exists : 

"In this country the right of the government to be preferred in the distribu- 
tion of such a fund exists, under the authorities, in two cases: (1) Where the 
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préférence Is expressly glren by statnte, as was the case !n II. S. t. St*te Bank 
of Nor. Car., 6 Pet. 29, 34 [8 L. Ed. 308]. (2) Where, before the fnnd has 
come to the hands of the receiver or trustée, a warrant or some other légal 
process has been Issued for the collection of the tax or debt, and the fund 
has come to his hands Impressed wlth a lien in favor of the government In 
conséquence of the proceedlngs for collection, as waa the case In the Colum- 
bian Ins. Oo. Eeceivershlp, 3 Abb. Dec. 239." 

In the Case of the Columbian Insurance Company where a préfér- 
ence was allowed, there was a lien for the taxes on the Company's 
property before receivers were appointed. In the case of Wise v. 
Wise Co., where a préférence was denied, the taxes became due after 
the levy of an attachment. The case under considération differs from 
the first in that there was no lien for the state's claim before receivers 
were appointed, and from the second in that the state does not ask for 
a préférence over any prior spécifie lien. But Judge O'Brien's lan- 
guage in the later décision seems to me clearly to exclude the state 
from any préférence in this case over the gênerai creditors. 

Margaret Moran obtained a judgment against the Company before 
the appointment of receivers for a death claim upon an assessment 
poiicy. Though the daim is now merged in the judgment, to be re- 
garded as a debt, or perhaps a contract, I think a court of equity may 
inquire into the cause of action, and give the judgment the préférence 
attaching to the poiicy on which the claim arose. It would be a hard 
rule to deprive a créditer of his préférence because he was compelled 
by the résistance of the Company to pursue his claim to judgment. 

The master properly excluded death claims of citizens and résidents 
of foreig^ countries in which the government has sequestered deposits 
made by the Association and the Company for the benefit of the rési- 
dent poiicy holders, and its free assets in banks, etc. It being found 
as a fact that the receivers hâve applied for the return of those f unds 
for distribution hère without avail, and that they are sufïicient in 
amount tp cover the death claims maturing in those countries before 
February 15, 1908, those claimants are properly relegated to the as- 
sets so sequestered. Presumably they will be paid in full. There is 
nothing to show that they hâve donc anything to realize from the f unds 
impounded abroad. It would not be fair to the domestic creditors 
either to postpone distribution until the foreign creditors hâve col- 
lected what they can abroad or to permit the foreign creditors to prove 
their claims in full hère and leave the receivers to collect any surplus 
there may be coming to the domestic creditors from abroad. The 
time is approaching when the assets should be distributed and claim- 
ants should know exactly what they hâve to expect as the outcome of 
this unfortunate business, 

AU the exceptions to the master's report are overruled. 
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BOBINSON T. MUTUAL RESERVE LIFE INS. C50. SOOVILL T. SAME. 

RUSSEL et al. v. ELDRIDGB et al. 

(Circuit Court, S. D. New York. December 30, 1909.) 

1. Receitebs (I 176*) — Fedbkai. Couetb— Equitt Jubisdictiow— Anctixabt 

Biix BT Receiveb. 

A reeeiver of a fédéral court cannot maintaln an anelllary bill in equlty, 
wfiere he bas an adéquate remedy at law In the same court. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. $ 345 ; Dec. Dlg. 
{ 176.*] 

2. EqurrY (S 219*) — Limitation op Actions (f 182*) — Lâches— Pleadin g. 

A blU which shows on its face great lâches and a plainly stale clalm 
may be dlsmissed on demnrrer; but, where the statute of limitations is 
relled on, it should in gênerai be pleaded. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 498; Dec. Dig. § 
219;* Limitation of Actions, Cent. Dig. §5 676-682; Dec. Dig. § 182.*] 

In Equity. Suits by James C. Robinson and by Reuben O. Scovill, 
respectively, against the Mutual Reserve Life Insurance Company, 
with ancillary bill by the receivers of said company against George D. 
Eldridge, George Burnham, Richard Deeves, Horace H. Brockway, 
Edward M. L. Ehlers, and Charles E. Mabie. On demurrers, De- 
murrers sustained. 

See, also, 162 Fed. 794, 798, 800. 

William Beverly Winslow (James Byrne, of counsel), for complain- 
ants. 

IvOrd, Day & Lord (Howard Mansfield, of counsel), for défendant 
Brockway. 

Fred. H. Patterson (Clarence Winter, of counsel), for défendant 
Ehlers. 

Kurzman & Frankenheimer (John Frankenheimer, of counsel), for 
défendant Deeves. 

WARD, Circuit Judge. The demurrers in this cause hâve been so 
ably argued, both orally and on the brief s, that counsel will need little 
more than a statement of my conclusions. 

The bill states four causes of action, which may be prosecuted in 
suits in this court ancillary to the receivership, without regard to the 
citizenship of the parties or the amount involved. But I think, in ac- 
cordance with the opinion of Judge Lowell in Whelan v. Enterprise 
Transportation Co. (C. C.) 164 Fed. 95, that the différence of juris- 
diction at law and in equity must still be observed. The causes of ac- 
tion are independent and unrelated, and some of them do not affect ail 
the demurring défendants. The bill asks for no discovery; no ac- 
counting is necessary for ascertaining the amounts claimed ; no f raud 
is alleged, except on the part of Brockway as to the salary which he 
is charged with receiving for the purpose of paying it over to the late 
président of the association. The allégations of misconduct on the 
part of the other demurring défendants are rather vague. I think the 
complainants hâve a plain, adéquate, and complète remedy at law, a 
question which was not ':onsidered in the case of Warner v. Pennoyer, 

«For «Uw CMW M* Hm« toplc A | mvmssb in Dm. * Aa. Disi. 19«7 1« data, * Rep'r Indazw 
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91 Fed. 587, 33 C. C. A. 233, 44 L. R. A. 761. The bill, in my opinion, 
lacks; esquity' and is multrf aribuél ! ' ■ ! ■ ,''r'i;n-, .-. ;•':': •■t;Hj;i 

It is unnecessary tp pai^s.upqn the effect of the statutes of limitation. 
A bill which shows, on its face gre^it lâches and a, plainly stale claim 
may be disniife^èd on deriiuïrér. ' "Speidel v. Henrici, 120 Û. S. 377, 7 
Stip.:Gfe:'Jia;.30I,. Ed. 718! : When, however,ithe'Stâtûte of limita-' 
tions is relied on, it should, generally speaking, bè pïéàded' as a dé- 
fense;' bëcallise the; court ci^fi 'bett^r détermine on. the trialiwhether the 
reasons,.giyeii why, the, de fend.^c\t should not havç the, Kenefit of it 
are good. 

The demurrers are sustained, with costs. Submit order on notice. 



TJNI'tËP STATES v. JHU WSY. 

(District Court, N. D. Georgla. January 27, IMO.) 

Aliens (§ 32*)— Déportation of Chinese— Sufficienct of Evidence. 

A person pf Chinese de^cent, cjalining to hâve been bom In the tlnltéd 
States and tb hâve never been eut of this country, vfhere he and other un- 
Impeached wltnesses testify to such faet wlthout contradiction, and hls 
good eharaeter and truthf ulness are testifled to by white persons of stand- 
ing who hâve knoven hlm for years, cannot be orderçd deported solely on 
testimony tending to show^ that he made false statenients to an inspecter, 
whIch Is denled. 
[Ea. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
Citizenshlp of the Chinese, see notes' to Gee Fook Sing v. United States, 
1 C. C. À. 212; Lœ Sing Far v. United .States, 35 C. C. A. 332.] 

Proceeding by the United States against Jhu Why. From an order 
of déportation by a commissioner, défendant appeals. Reversed. 
E. A. Angier, Asst. U. S. Atty. 
Charles D. Hill, Harvey Hill, and Moore & Branch, for défendant. 

NEWMAN, District Judge. This is an appeal from the action of the 
United States commissioner in making an order of déportation of Jhu 
Why, under the Chinese: exclusion: act(Act April 29, 1902, c. 641, 32 
Stat. 176) and the act amendatory theréof (Act April 27, 1904, c. 1630, 
§ 5, 33 Stat 428 [U. S. Comp. St. Supp. 1909, p. 473]). The question 
in the case is whether or nôt Jhu Why was born in the United States. 
If he was born in the United States of parents of Chinese descent, 
who at the time ôf his birth had aipermanent domicile and résidence in 
the United States and werethere carfcying on business, although at the ' 
time of his;bir,th Hs parents were subjects of the Emperor of China, if: 
the parents were not employed in any idiplomatic or officiai capacity un- 
der the Emperor of, China, such child became, at the tiiine of its birth, 
a citizen ®f the 'United States by virtue of the first clause of the four-; 
tçenth amendment of the-iConstitution: , ' '''. ' 

"Ail perfeous born or natur&lizëd ia the United States, and snbjeèt to thet 
Jurlsdictiop tûereof, are «îitizeflSof the United . States and of the state In v 
which they réside.", , 

•For other .ca^es geé same toplc ^ i ftxrj^sn In Dec. & Am. Djgs. 1907 ip dffte, & Bsp'r Ind.ext».. 
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And, this bcing true, the Chinese exclusion acts "do not and cannot 
apply to him." United States v. Wong Kim Ark, 169 U. S. 649, 18 
: Sup. et. 456, 42 L. Ed. 890. 

The évidence hère shows that Jhu Why was born Septémber 9, 1882, 
at No. 10 Mott Street, New York City. Jhu Why himself testifies that 
that is his understanding, and always has been, as to the time and place 
of his birth. He says that he was 2 years old when his f ather died, and 
3 years old when his mother died, and he came under the care of an 
uncle, who lived in New York Gity. When he was 11 or 12 years of 
âge he went to Albany, and stayed there 18 months or 2 years, and 
then came back to New York City, and was engaged in a business 
place of his uncle's on Mott street, New York City. He came to At- 
lanta about 8 years ago — that is, when he was about 20 years of âge — 
and has been in Atlanta ever since. 

Jhu Yet, a cousin of Jhu Why's, testified that he knew Jhu Why 
was born in New York at the time and place that Jhu Why states, that 
he saw him there and knew his father and mother, and in every way 
corroborated him. 

The testimony of some Chinamen somewhat contradict this, but the 
principal reliance of the district attorney is upon the testimony of 
Mr. A. H. Saraphic, who was United States immigration inspector, 
but at the time Jhu Why was arrested was acting Chinese inspector. 
His testimony was to the effect that he found Jhu Why in Atlanta, 
and that Jhu Why first told him that he had no certificate, but af ter- 
wards told him that he had, but it was at some other laundry, but that 
he never produced any certificate. He was cross-examined as to 
whether he did not hâve Jhu Why mixed up with some other China- 
men, and particularly Lum Woo. Several Chinamen were in the 
courtroom at the time, and Mr. Saraphic seemed to know Jhu Why, 
though he said it was possible that before he so pointed him out he 
had looked around and asked some one which was Jhu Why. There 
was no dôubt, however, that Mr. Saraphic really believed and was pos- 
itive, after he looked at Jhu Why, that he was the man that he had 
arrested and with whom he had the conversation. 

This is the important part of Mr. Saraphic's testimony, as taken 
from the sténographie report of the same: 

"In view of the time that has passed, ï tnay nôt remember exa'Ctly the dé- 
tails ; l)Ut I hâve those things IndeliWy flxed In my mind. He told me that he 
was born In China, that he was a laundryman, and did not hâve his certificate. 
I bellèye he told me he had his paper in the laundry of another Chinaman, and 
after we started on the car to go there for the purpose of getting it to show it 
to me, and he saw I meant business and rneant to go there, he told me that he 
did not, hâve the certificate, and I think that he made the statement to me 
that he was smuggled over from Canada." 

Mr. Saraphic was, of 'course, entirely sincère in what he stated, and 
seemed to' be entirely f air in ail his statements. 

Jhu Why testified that Mr. Saraphic was mistaken, and he told him 
that he had no certificate, and that he wàs born in the United States. 
Five gentlemen of standing, one of them a minister of the gospel and 
pastsr of a Presbyterian Church, were ofïered as witnesses by Jhu 
Why to establish his chàracter. They testified to this, and nearly al\ 
of thèm had known him ever since he hàs been in Atlanta. Dr. 
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Holderby, the Presbyterian tninister, has known him intimately ever 
since he has been in Atlanta, and so had some of the other witnesses. 
Dr. Holderby and two or three of the others testified that he told 
them, when "he first came to Atlanta, that he was born in New York. 
This was objected to on the ground that it was a self-serving state- 
ment, and the right of the court to consider it is doubtful. The state- 
ments were made, however, apparently when Jhu Why was only 20 
years of âge, and before any effort had been made to déport him, and 
apparently without any reason for making the statements, except to 
tell the truth. 

I am too doubtful of its admissibility for it to hâve any weight in 
my mind, however, and the case stands upon the testimony of Jhu 
Why and the relative who corroborated him as to the place of his 
birth, and the contradictory statements made by Mr. Saraphic in his 
testimony. 

The case is very much like a case decided by the Circuit Court of 
Appeals for the Seventh Circuit. Moy Suey v. United States, 147 
Fed. 697, 78 C. C. A. 85. In the opinion in that case, after stating the 
testimony of Moy Suey and of two relatives to the efïect that he was 
born in New York, that he went from New York to Chicago, etc., 
giving some détails, the court states : 

"Against this the government has brought nothlng, elther to Impeach the 
credlbility of the witnesses, or disprove the probabllity of thelr narrative, ex- 
cept this: That, when first approached by the Inspector, appellant refused to 
talk, further than to say that he was a native of the United States, but had 
forgotten the date and place of his blrth. There is no testimony, for Instance, 
throwlng doubt upon the fact that there was a Chinese mercantile flrm of the 
name stated ; or of the fact that appellant attended the school named, or the 
Sunday school ; or of the fact that the street and number named was the rési- 
dence of Chinese 22 years ago, when appellant was born ; or of the fact that 
the uncle and cousin llved where appellant stated they lived, and were engaged 
In the business that appellant stated they were engaged in ; or of any other fact 
upon which appellant bullt his case of nativity. Indeed, upon the testimony 
presented, were the Inquiry one respectlng the deseent of property, or some- 
thlng other than déportation dépendent upon appellant's nativity, the testimony 
thus uneontradleted would be accepted by any court as the proven record truth. 

"But the government clalms, that under section 3 of the déportation act [Act 
May 5, 1892, c. 60, 27 Stat. 25 (U. S. Oomp. St. 1901, p. 1320)] any Chinese per- 
son or person of Chinese deseent shall be adjndged to be unlawfuUy within 
the United States unless such person shall establish, 'by affirmative proof, to 
the satisfaction ot the Judge or commlssioner, his lawful right to remain In 
the United States,' and that this provision In some way nullifles the weight 
that would otherwise be given to the évidence referred to. Unquestionably 
Congress has power to exclude from our shores allens of any birth, Including 
the Chinese, and, havlng that power, has the power also to prescrlbe the con- 
ditions on which such exclusion shall be exerdsed. That the conditions pre- 
scrlbed may be hard would, in a judiclal Inquiry, be of no moment, for under 
the circumstances the question Is not one of conStitutlonal right, but of national 
policy. Fong Yue Tlng v. U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; 
The Japanese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721. 
But when a person, physieally and pollUcally présent in the United States at 
the time he Is arrested for déportation, clalms that he is an American-born 
citizen, and resists déportation on the basis of his rlghts of citizenship, the case 
is an entlrely différent one. Nativity glvee citizenship, and is a right under the 
Constitution. It isi a right that Congress would be without constltutlonal 
power to curtail or give away. It is a right to be adjudicated in the courts. In 
the usual and ordlnary way of adjudlcating constltutlonal rlghts. No rule of 
évidence may fritter it away. Wheu such right Is in court asklng for protec- 
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«on of the ïaw, no question of publie policy can affect It The citizen deported 
Is banished, and banishment Is a punishment that ean follow only a judlclal 
détermination in due process of law. Black's Law Dictionary; 4 Blackstone 
Commentaries, 377. ♦ • * 

"But there Is a fundamental distinction between the case of a citizen of the 
country who has left the country and is aslîing to re-enter it and a citizen of 
the country who has never left it, but whom the goveniment is asliing to de- 
port ; and while It is true, now that the Suprême Court has so decided, that 
the polltlcal power of the government may say whether a citizen of the coun- 
try who has gone away shall be allowed to return or not, It seems to us uneon- 
trovertable that a citizen of the country who has not gone out may not be de- 
ported or banished until the right of the govemment to déport or banlsh has 
been judicially determined. And, approached from thls point of view, the case 
made out by appellant entltles hlm to a reversai of the order of the District 
Court. The order of the District Court, afflrming the order for the déporta- 
tion of appellant, is reversed, and the cause remanded, witb instructions to dis- 
charge the appellant." 

In the case of Pang Sho Yin v. U. S., 154 Fed. 660, 83 C. C. A. 484, 
decided by the Circuit Court for the Sixth Circuit, the headnote is 
as foUows: 

"Evidence considered, and held suflBcient to entitle a Ohlnese person arrested 
for being unlawfuUy withln the United States to bis discharge on the ground 
that he was a citizen of the United States by birth ; there being direct testl- 
mony of apparently crédible witnesses to such fact, and no évidence to the 
contrary, except a statement made by défendant to tlie inspector who arrested 
him, which, although somewhat inconsistent with such claim, was not irrec- 
oncllable therewith." 

In both the Cases of Moy Suey and Pang Sho Yin the Circuit 
Court of Appeals for the respective circuits reversed the action of the 
commissioner and of the District Courts in ordering déportation. 
I think thèse two cases are conclusive of the matter hère. They are 
by Circuit Courts of Appeal, and, while there are a number of cases 
in which it was held that, upon the évidence, it was the duty of the 
court to order déportation, the two cases referred to are more like this 
case than any others I hâve found. The testimony of Jhu Why and 
his cousin, Jhu Yet, is only contradicted in any material way, as I 
hâve stated, by Mr. Saraphic's recollection of what Jhu Why stated 
to him. Jhu Why is not impeached in any way, nor is his relative; 
on the contrary, Jhu Why's gênerai character, and particularly his 
character for truthfultiess, is sustained by several witnesses, ail of 
them well-known gentlemen in Atlanta, and of the highest standing. 

I am unable to agrée with the action of the commissioner in order- 
ing Jhu Why to be deported, and he may be discharged. 



In re BURNS. 
(District Court, S. D. Georgia, W. D. June 8, 1909.) 

1. Landix>bd and Tenant (§ 243*)— Landloed's Lien. 

The rule that a landlord's gênerai lien attaches to ail of the tenant's 
property llable to levy and sale from the date of levy does not mean that 
the landlord's gênerai or spécial lien is created by the levy, since such 
right exists by virtue of statute. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. { 
983 ; Dec. Dig. § 243.*] 

*FoT other ctises see same topic £ i nvmbeb In Dec. & Am. Diga. 1907 to date, & Bep'r Indexe* 
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2. BAMKSUPTCY (§ 350*)— I/ANDLOBD'S LiœN— 'DiSPLACEMEN'P. 

A landlord's lien, created by Btàte çtatute and attachipg f rom the date of 
levyon the tenant's goods, is a lienhavlng priorlty by the state law, which 
Is not dlsplaced In favor of gênerai creditors by the tenant's bankruptcy. 

[Ed. Note. — For other cases, sèe Eankruptcy, Dec. Wg. § 350.*] 

In Bankruptcy. In the matter of Joseph Burns, bankrupt. Péti- 
tion by Sam Mayer for review 6f findings of the référée. Exceptions 
sustained, and findings Overruled. 

See, also, 171 Fed. 1008. ; 

Hardeman^ Jones & Johriston, for trustée. 
Olin J. Wimberly, for petitioner Sam Mayer. 

SPEER, District Judge (orally). The weight of authority in favor 
of the right of the landlord to a lien for his rent is in my judgment 
simply overwhelming. I amnot able to perceive the force or con- 
clusiveness of the contention of counsel for the trustée, who insists 
upon his alieged right to recover the property to which the Hen at- 
taches^ for the purpose pf appropriating it to the gênerai creditors. 
The decided ca.ses f roni courts of the highest rank are based upon the 
strong and settled policy, not only of many of the states, but of ail 
the govertiments from which we take our law of real property, to up- 
hold the right of the landlord to eh joy the fruits resulting from his 
holding, the income flowing from his real estate. See particularly the 
opinion of Circuit Judge Grosscup, In Re Robinson & Smith, 154 Fed. 
34-3,,83 C. C. A. 131, speakirtg for the Circuit Court ofAppèals for 
the Seventh Circuit, when he held that the provision' of the bankruptcy 
laW on \vhich thé trustée' hei-e relies "relates only to 'those actions of 
prbceedirtgs taken by treditors whb, having no existing lien or right 
df lien, resting in existing' cohtract, entered into in good faith, seek t6 
obtaih a préférence by beiiïg iirst in the face of diligence, aild sùch 
provisioîis db nôt afïect the lien obtained by a landlord by the levy of 
a distress warrant for rent." This éâse is jprecisèlj^ in point, and long 
postdates any adverse holding. ■ • ' 

The right of- thé landlord isonètipon which evéry permanent hope 
of gênerai iîrbfepérity'mûst dépend; ''Our Législature, in the sÈveral 
statutes Set fbrth in the various sections of the Code of Georgia, h'avè 
made ver;^ cléar thé policy bf the state on this subjèét. Section after 
sectibn réitérâtes nbt only th'e right 'bf the ■ landlord tb a gênerai lien, 
btit-thèy âlsb 'givê a speciallien upon the corps madeoh the lahd. The 
gênerai lien attaches to ali of the propferty of the defetor Hable to levy 
and sale. It is true that this lien attaches from the date of the levy, 
but that does not mean that the right of the landlord to the gênerai 
lien, or to the spécial lien, is created by levy. The right exists by vir- 
tue of the sta;tute. Of course, if -thejre-are other .liens-Avhich hâve 
been perfected by opération of law, and which antedate the date pf 
the levy, ,itm?^ybe, that, the rigïit of the landlord cànnpt.preyail agàinst 
them. for to. the vigilant, and not the slqthful, does the law afïord 
its assistance: But the state law lias created the gênerai right, and 
as well the spécial right, and the lien of the landlord' thùs created is 
ône of thbSe dièbts having* priority by the law' of ;thé ;sfate, which 
under the. express. .provisions of the bankruptcy act (Act July 1, 1898, 

■ '■ . - . ' .: '!' i 'i .11 i- ' ».': ' . .;j ! . ■ ', . i .J ' 1 ; : — ^ -r— 1. .y'u : 

•For other cases eee same topic & § ncmbek in Dec. & Am. Digs. l'907 to date, & Rep'r Indexes 
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G, 541^ 30Stat. 544 [U. S. Comp. St 1901, p. 3418]) must be paid 
from the assets of the bankrupt, provided the lien has attached, be- 
fore the gênerai creditorS Can participate therein. It follows, in my 
judgment,;that the bankruptcy oï the tenant does not defeat this lien 
of highest dignity, except the lien of taxes: It is, however, urged that 
Judge Newman, in the Northern District of Georgia, in Re D. H. 
Dougherty Co., 109 -Fed. 480, has maintàiiled the right of gênerai 
creditqrs as against the landlord, and holds that bankruptcy dissolves 
the lien of the distress: warrant although within four months anterior 
tb bankruptcy. This is true, but the court in that case was doubtless 
controUed by a cotiçession on the part oî counsd. This was to the 
efïect that, so ' far as the distress warrant covered rent that had al- 
ready accrued, it was dissolved by sections 67c and ô'f'f of the Bank- 
ruptcy Act. But for this concession it is doubtless true that Judge 
Newman would hâve given efïect to the weighty mass of decided cases 
throughout the country tô the contrary. See In re Pittsburg Drug 
Ço. (D. C.) 164 Fed. 483; Ldngstreth v. Pennock, 20 Wall. 575, 22 
Iv. Ed. 451; In re West Side Paper Co., 162 Fed. 110, 89 C. C. A. 
110; Wilson v. Brock & Rankin, 154 Fed. 343, 83 C. C. A. 121; Mar- 
shall V. Knox, 16 Wall, 552, 21 L. Ed. 481 ; In re Mitchell (D. C.) 
116 Fed. 87; In re Hoover (D. C.) 113 Fed. 136; Alger v. Keith, 105 
Fed. 110, 44 C. C. A. 371. 

The question is an exceedingly important one, afïecting, as it must 
do, the values of ail lands. If it be true that under the law of Georgia 
the lien of the landlord must be dissolved in favor of gênerai credi- 
itors, the most calamitous results would follow in the diminution of 
the value of land, the incomes of landowners, and'especially the owners 
of farm lands. It is said in argument that the contrary view has 
been recognized since the act went into efïect, but the question has 
never previously been presented hère. The rule of the state on this 
subject is enacted to conserve that great prosperity which flows from 
the stable and high value of landed property. It but makes effective 
the ancient right of the landlord, which, as contended by his counsel, 
cornes down from feudal'times; indeed, from the "time whereof 
the memory of man runneth not to the contrary." 

For thèse reasons, which might be given more in détail if I un- 
dertoôk to discuss the authorities (which I may subsequently attempt 
to do), I hold that the exceptions must be sustained, and the finding 
of the référée upon the question overruled. 



In re V. D. L. CO. 
(District Court, N. D. Georgia. August, 1000.) 

1. I/ANDtOBD AND TENANT (§ 80%*)— LeaSES—ASSICNMENT— CONSENT OF LaND- 
LOIÎD— FiNDINGS. 

Evidence held to sustaiii a referee's finding that a lessor consonted to an 
assignment of the lease to a corporation. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § _W/2*] 

•For.other cases seesame toplo & § numbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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2. LANDtOBD AND TlNANT (S 75*)— ASSidNMENT OF LeASI^-CoNSEITT OF LiSSO» 

— Statutes. 

Where a landlord, pursuant to a conversation had wlth several Greeks 
to whom lie bad rented the premlses, and wbo could not understaud 
Engllsh, but spoke through an Interpréter, knew tbat tbey belleved be bad 
consented to a transfer of tbe lease to a corporation wblcb tbey bad f ormed 
to continue a business transacted on the rented premlses, and stated tbat 
he told them tbat tbey could not continue to stay tbere under any lease 
arrangement "tbey mlgbt tblnk tbey had," but could continue to stay f rom 
month to montb paylng rent as theretofore, tbe landlord would be held to 
havç consented to the transfer as a matter of law under Clv. Code Ga. 
1895, S 3674, provldlng tbat, if tbe Intention of the parties to a contraet 
differ among tbemselves, the meanlng placed on tbe contraet by one party 
known to be tbus uuderstood by tbe otber at tbe tlme Bball be beld to be 
the true meanlng. 
[Ed. Note. — For otber cases, see Landlord and Tenant, Dec. Dig. S 75.*] 
8. Landlobd and Tenant (§ 112*)— Lease— BENr—FoBFEiruBE roB Nonpat- 

MENT. 

Where, notwltbstandlng the assignée of a lease was In «rrears for rent 
to the amount of $850, tlie landlord made no effort to dispossess It, but 
continued to collect rent until a few days before be filed a pétition against 
tbe corporate assignée In bankruptey, and no demand was made at any 
time for tbe surrender of the dupllcate lease, the corporation waa war- 
ranted In belleving tbat tbe landlord bad waived hls rlgbt to déclare the 
lease forfelted, and tbat bis statement tbat it could no longer stay under 
tbe lease, and tbat he was golng to mark bis end tbereof canceled, and 
that the corporation better do the same, was a mère threat to Induce tbe 
payment of tbe amount due. 

[Ed. Note. — For otber cases, see Landlord and Tenant, Dec. Dig. § 112.*) 

4. Bankbuptcy (§ 350*)— Landlokd's Claim tob Rent— Peefebence. 

A landlord's lien for rent Is superlor to tbe clalms of gênerai créditer» 
of the bankrupt In tbe administration of tbe latter's estate in bankruptey. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 350.*] 

In Bankruptey. In the matter of the bankruptey of the V. D. 1,. 
Company. Pétition of W. F. Winecoff to review the décision of the 
Honorable P. H. Adams, Référée, declaring a lease to constitute an 
asset of the bankrupt's estate. Affirmed. 

Wimbish, Watkins & ElHs, for intervener. 

Smith, Hammond & Smith and Moore & Pomeroy, for trustée. 

SPEER, District Judge. On May 26, 1909, W. F. Winecoff, A. 
Fugazzi, and the Wiley Manufacturing Company brought a pétition 
in bankruptey against the V. D. L. Company, a corporation, with its 
principal office in the city of Atlanta. In this pétition it was alleged 
that the V. D. L. Company was indebted to W. F. Winecoff in the sum 
of $635 "for rent," and to A. Fugazzi $17.75 and the Wiley Company 
$39.08 for merehandlise. The pétition is sworn to only by Winecoff. 
Attached to the pétition is a written acknowledgment of its inability 
to pay its debts and its willingness to be adjudicatedi bankrupt, signed 
by the V. D. L. Company by Tom Antonopoulos. The V. D. L. Com- 
pany was duly adjudicated a bankrupt, and J. J. Goodrum elected 
trustée. 

The trustée fîled a pétition with the référée, wherein he alleged that 
the V. D. L. Company was the owner, by transfer, of a lease from 

*For otber caseï lee same toplc A { numbeb lu Bec. & Am. Cigs. 1907 to date, & Rep'r Indexei 
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saîd W. F. Wînecoff of the storehouse in which the said V. D. L. 
Company was doing business, and praying that Winecoff be required 
to answer such rule, and that the trustée be declared to hâve a lease- 
hold estate in the premises described in the lease, a copy of which 
was attached to the pétition. Winecoff answered the rule, and d-enied 
that the V. D. L. Company had any leasehold interest in said premises, 
but, on the contrary, were only tenants at will. Testimony was offered 
by both sides, and, after considering the same, the référée found that 
the V. D. L,. Company were the owners of the leasehold at the time 
of the bankruptcy, and that the same was an asset of the bankrupt 
estate in the hands of the trustée. Winecoff thereupon brought a 
pétition for review of the décision of the référée, in which numerous 
grounds of error are alleged. The court will consider only two of 
the grounds, which are considered controlling. 

1. The first ground of, error alleged is that the référée erred in 
finding as a matter of fact that Winecoff had consented to an assign- 
ment of the lease to the V. D. L. Company. The testimony shows that 
the lease was made on September 28, 1906, by W. F. Winecoff, on 
the one hand, and V. Petropol and Cris Cochakos, on the other, for a 
term of five years, two months, and seventeen days, commencing Feb- 
ruary 13, 1907, and ending April 30, 1912, at a rental of $425 per 
month. The usual stipulations are contained therein; among thera 
being a provision that the lessees shall not subrent without the written 
consent of the lessor. 

On September 29, 1906, Cochakos entered thereon his assignment 
of his half interest in the lease to John Antonopoulos, which is fol- 
lowed by an entry by Winecoff, of date March 26, 1907, agreeing "to 
the above transfer." 

On February 20, 1908, V. Petropol and John and Thomas Antono- 
poulos petitioned Fulton superior court to be incorporated as the 
"V. D. L. Company," and on March 30, 1908, they were incorporated 
accordingly, with a capital stock of $15,000, and authorized to carry 
on the business of selling soda water, soft drinks, candies, cigars, to- 
bacco, and kindred commodities. The incorporators met on April 35, 
1908, and accepted the charter and organized the corporation, elected 
officers, adopted by-laws, etc. On the same day, to wit, April 25, 1908, 
Petropol and John Antonopoulos executed an assignment and trans- 
fer of said lease to the V. D. L. Company. 

On May 11, 1908, a meeting of the stockholders of the company 
was held, and it was announced by the three original stockholders that 
they had sold ail of the capital stock of the company to Victor Brown, 
Thomas Antonopoulos, George Antonopoulos, and John Mendes. Vic- 
tor Brown was thereupon elected président and treasurer, and Thomas 
Antonopoulos secretary of the company. 

Thereafter, Victor Brown, as président of the company, together 
with five other Greeks, called on Winecoff for the purpose of obtaining 
his written consent to the transfer of the lease to the V. D. L. Com- 
pany. As to what transpired on this occasion is testified to by three 
witnesses, Victor Brown and Charles Mendes, for the trustée, and 
W. F. Winecoff, the respondent. 

Brown testified, through an interpréter, that he with five other 
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Gi:eéks/itol)k the' leâse to Mr. Winecoff to get his consent tb the 
tratlSfef to the V. D. L,; Company. "When we àskeS Mr. Winecoff 
about thô tfansferring of the lease, Mr. Winecoff hàd some différences 
Ivith'Mr; Petropol at the timè over some money matters, and, after 
hegîve him -the amount of money required, then he made the transfer. 
I cduldn'tiunderstand it welL enoùgh to say ail about it, but we had 
this' bookkeeper as interpréter, and, of course, itis on the strength 
ôf this interprétation. After he wrote this I put it in my pocket. Mr. 
Wiriecoff ctinsented to the transfen He just wrote onithe bottom of 
the' tease?. Petropol owed Winecoff a debt of about $146. I saw the 
check was rtiade out by Paulos for Mr. Winecoff." 

Charlie Mendes testified that he was one of the party that went to 
Mr.; Winecoff's office to get him to consent to the transfer to the V. 
D. L. Company; that he Saw Pete Paulos give him a check, then he 
sigried the transfer. 

W. F. Winecoff testified that several of the Greeks came and asked 
him to agrée to the transfer, which he declined to do, that he thought 
he had a good lease, and he was not going to take a corporation that 
he did not know anything about; that he did not want to turn them 
out, so he told them they could stay there from month to month and 
pay their l'ent through the other fellow; that they could continue to 
stay there. • "They were a little backward in paying their rent from 
time to time^ In January they couldn't pay, and then along the latter 
part of February I went down there, and I said to John Antonopoulos 
and Tom (they were the ones that I supposed was in charge, supposed 
to be,'they were running the place) and told them that they couldn't 
continue' to Btày there under any lease arrangements that they might 
think they had, that I was going to mark my end of thé lease canceled, 
and they had better do the same thing with theirs." 

Winec'off collected rent regularly from the V. D. L. Company for 
nearly a year. The Greeks evidently believed that Winecoff had 
consentedi to the transfer, he having required them. to pay to him 
$146, the debt of another person for which they were not liable;; and 
Winecoff evidently knew that the Greeks considered that he had con- 
sented, for he testifies that he told "them that they could not continue 
to stay there ùnder any lease arrangement that they might think they 
had." This being true, as a matter of law Winecoff will be held to 
hâve consented. , 

Code Ga. 1895, § 3674, provides : 

"The Intention of the parties mày dlffer among themseltes. In siich cases, 
the meaning plaiced on the contract by one party, and known to be thus under- 
stood by tbe o,ther party at the time, shall be held as the true meaning." 

2. The other controllihg question in the case is whether or not 
Winecoff had exercised the option contained in the lease, to wit: 

"On failure to pay same promptly when due, said party of the flrst part has 
the risht, at hls option, to déclare this lease void. canCel the same, and take 
possession oif the premlses without notice to said second parties, It being 
agreed that titxie is of the essence of this contract." 

' Wiiieeoff' testified, that "along the latter part of February I went 
down there, and I said to John Antonopoulos and Tom * * * that 
tlièy'couldn't fcbntinue to stay there under any lease arrangements that 
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they might think they had, that I was going to mark my ^end of the 
lease canceled, and they had better do the same thing with theirs." 
That at that time they owed him $850 for rent. No effort whatever 
was made by Winecoff to dispossess the V. D. L,. Company, and he 
continued to collect the rents f rom them as theretofore, and collected 
$150 from them on account of rent a few days before he himself 
brought a pétition against them in bankruptcy. No demand was made 
upon them for the surrendier of their duplicate lease contract. Such 
conduct on the part of Winecoff was sufficient to authorize the V. D; 
L. Company in believing that Winecoff had waived his right to dé- 
clare a forfeiture of the lease contract, and the statement quoted above 
was intended simply as a threat in order to collect the amount due. 

This lease is the main asset of the bankrupt estate. If their soda 
water apparatus and other fixtures are sold with the lease, they will 
bring an amount sufficient to pay gênerai creditors something ; other- 
wise they will receive nothing. Winecoff, who is himself a leaseholder, 
was willing to accept the sum of $435 per month for the rent of this 
store for a term of years. If the lease is sold by the trustée, the pur^ 
chaser will be bound to carry out the terms of the lease, and Winecoff 
will receive the amount of rent he has agreed to accept. The référée 
directed that he should be paid as a preferred creditor ail of his past- 
due rents, evidently following the décision in the case of In re Burns, 
Bankrupt (decided by the District Court for the Southern District of 
Georgia on June 8, 1909) 175 Fed. 633 ; the court holding in that case 
that the landlord's lien for rent is superior to the claims of gênerai 
creditors in bankruptcy cases. ' 

The référée heard ail of the testimony, saw the manner of the wit-< 
nesses on the stand, and from a reading of the testimony sent Up in 
the record the court cannot say that his findings are without évidence 
to support them. > i ; ■ 

Let the décision of the référée be affirmed. 
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(District Court, S. D. Alabama, S. D. November gO, 1909.) 

■ No. 1,242. ^ ■ . ■ ^ ' ) i . ; •■ . ■■ 

A-DMIBAI/TT (§ 28*) — CONTRACTS NOT FOB BENEFIT OF VESSEIJ — ' GoNTBACT BT 

..Master FOE Sale of Merchandise. ...... .v- , ./; 

A suit In rem will not lie against a vessel for breacli of a contract madé 
by the master for the sale and delivery of merchandise, which was liot 
for the beneflt of the vessel nor in aid of her navigation. ; ;: ^ 

TEd. Note. — For other cases, see Admiralty, Cent. Dlg.g 279; Dec. Dig. 

In Admiralty. Suit by Skeffîngton Bros, against thé sèhooiier èlè-^ 
i^oma. On exceptions to libel. Exceptions sùstained. " ' .' .' ' ,., 

McMillan & Grayson, for libelants. ■ . .::■,!;; . ij 

Pillans, Hanaw & Pillans, for claimant. 

•For other cases see same topic & 5 nithber in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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TOULMIN, District Judge. There are contracts which are mari- 
time, and are recognized as within the jurisdiction of the admiralty 
courts, which cannot be made the basis of a proceeding in rem against 
the vessel. The authorities say the reason of this is that such con- 
tracts are really for the benefit of the owner of the vessel alone. They 
do not in any way benefit the vessel as a vessel. They do not render 
her more compétent to perform her voyage, or aid her to fulfiU the 
purpose of her création. Hughes on Admiralty, p. 48. For instance, 
an insurance contract may be maritime, yet a claim for unpaid pre- 
miums can only be asserted against the party taking out the insur- 
ance, and cannot be made the basis of a proceeding in rem against the 
vessel insured. There are other maritime contracts, the breach of 
which cannot be made the basis of a proceeding in rem, such as 
breaches of charter parties, of towage contracts, and the like, where 
the vessel making the contract did not enter upon or perform any 
service under the contract. 

It is said that the admiralty lien is entirely différent from the com- 
mon-law lien. Its holder has no right of possession in the ship. It 
exists as a demand against the ship itself as a contracting or wrong- 
doing thing, irrespective of the fact whether the creditor has any Per- 
sonal action against the owner or not. It is not a mère incident to a 
debt against the owner or master, but a right of action against the 
thing itself — a right to proceed in rem against the vessel by name, 
in which the owner may be ignored, may never appear, and, if he 
appears, he does so, not as défendant, but as claimant. It is more 
like an "hypothecation" — a privilège to take and sel! by judicial pro- 
ceedings in order to satisfy your demand. 

The lien of a materialman for supplies, repairs, and other neces- 
saries is an instance of implied hypothecation. A materialman is one 
who repairs or equips ships, or furnishes them with tackie and neces- 
sary provisions. The materialman who furnishes necessaries to a ves- 
sel in a foreign port on the order of her master is presumed to crédit 
the vessel, even though nothing is said on the subject, and he can 
therefore proceed against the vessel. For supplies furnished a for- 
eign vessel on the order of the master in the absence of the owner the 
law implies a lien. 

The master in a proper case may bind his vessel for necessaries. 
The test of his power is the needs of his vessel. When the necessity 
is shown for the supplies or repairs, the rest is presumed — that is, 
that the vessel was used as a basis of crédit, and the law implies a 
lien. "Necessaries" mean whatever is fit and proper for the service 
on which a vessel is engaged. 

I undertsand the libel in this case to be a suit for breach of con- 
tract of sale of a lot of cocoanuts, made by the master of said 
schooner to the libelants, to be delivered at Savannah, Ga., at a given 
price. They were not delivered. 

On the foregoing principles, my opinion is that the exceptions to 
the Hbel are well taken, and the same are therefore sustained, and 
the libel dismissed. 
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CONSOLIDATED GROOERY OO. et al. v. HAMMOND. t 
HAMMOND V. CONSOLIDATED GROCEUY 00. et al. 
(Circuit Court of Appeals, FIfth Circuit. February 1, 1910.) 
Nos. 1,909, 1,931. 

1. Evidence (f 378*)— Authentication of Lettees— Lbttbks Received in Rb- 

PLT. 

A statement in a letter offered in évidence that it Is in answer to one 
written by tlje persan addressed is not sufflcient to prove the genulnenesa 
of the letter so offered or entitle It to admission ; but there must at least 
be independent proof of the writlng and mailing of the letter to which It 
purports to be an answer. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1648, 1649; Dec. 
Dig. § 378.*] 

2. Evidence (§ 318*)— Heaksat— Lettebs of Third Peesonb. 

In an action for conspiracy, statements made In a letter written by a 
third persan, not charged as a conspirator or to hâve been an agent of 
défendants, are mère hearsay, and not admissible in évidence to prove the 
conspiracy. 

[Ed. Note. — For other cases, see Evidence, Cent Dig'. { 1194; Dec. Dig. 
i 318.*] 

8. Appeal and Ebbob (§ 1170*)— Review— Habitless E^eboe— Pbesumption of 
Préjudice. 

Under the rule that a judgment should not be reversed for an imma- 
terlal error, it must appear so clear as to be beyond doubt that the error 
did not and could not hâve prejudiced the defeated party. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4540- 
4545; Dec. Dig. § 1170.*] 

McOormlck, Circuit Judge, dissentlng. 

In Error and Cross-Error to the Circuit Court of the United States 
for the Southern District of Florida. 

Action by John T. Hammond against the Consolidated Grocery 
Company and others. Judgment for plaintiff, and both parties bring 
error, Reversed. 

John T. Hammond brought suit against the Consolidated Grocery Company, 
a corporation, and 15 other corporations, for damages under the anti-trust act. 
Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). For 
brevlty, Hammond wlU hereafter be referred ta as the plaintiff and the other 
parties as the défendants. The following count from the amended déclaration 
«ufficiently shows the Issues presented: 

"For that, whereas, heretofore, to wlt. In the month of March, 1905, the 
plaintiff was a Wholesale merchant dolng business under the name of .Tohn T. 
Hammond Company,- In the city of Orlando, in the county of Orange, in the 
State of Florida, and for some time, «s such Wholesale merchant, had bought 
and sold groeeries, feed, and other commoditles, and the plaintiff, under the 
name aforesaid, by hls industry and by extensively advertislng that he would 
commence such business and Investment of a large sum of money in acqulring 
■tores and warehouses, and in a diversifled stock of groeeries and goods sult- 
able to the market, had acquired and built up a profitable business. And the 
plaintiff avers that he had chosen the sald business as his permanent busi- 
ness, and then and there Intended to continue In It Indefinitely, and before the 
grlevances bereln complalned of had sold large quantltles of said groeeries and 

•For other caaei aee >ama toplc & S miMBSB in Dec. & Am. Digs. U07 to data, 4b Rep'r Indexa 
175 F. — 41 t Rehearlng denled March 22, ISIO. 
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goods to a large number of retall dealers tn such goods In a part of the state 
of Florida. And the plalntiff avers that durlng the time he was so as aforesaid 
engaged In "sald business at the place aforesaid, and before the grievances 
herein complained of, he had bought the most o£ hls goods of manufaoturers, 
producers, importera, and pack ers, herelnafter called the original sellers, In 
States of the Union other than the state of Florida^ and from their brokers 
who represented them ; and durlng the time that plalntiff was tn the business 
aforesaid at the place aforesaid he was, according to the custom and usual 
course of action and business of such brokers, frequently soliclted by the said 
brokers at hls sâld place of business and elsewhere to purchase said goods from 
euch original sellers through sald. brokers, by reason of whlch solicitations 
and means of such solicitations plalntiff was enabled to buy and dld buy goods 
aforesaid through such brokers a,t the least practieable expeiise and price, and 
obtaln a delivery therebf to hlm 'at Orlando aforesaid at the least practieable 
expense and wlthout the labor and expense of travellng and correspondance by 
mail or otherwise with sald original sellers, and whlch goods and nierchandise 
when purchased by the plalntiff as aforesaid were shipped and transported 
from places in States of the Union other than the state of Florida to Orlando 
aforesaid, and there dellvered to plalntiff for sale in his business. And the 
plalntiff allèges that heretofore, to wit, on and before the 31st day of March, 
1905, and flfterwards, each of the said défendants was engaged in doing gen- 
erally an exclusive wholesale grocery business, or an exclusive jobbing busi- 
ness klndred thereto, in the Southern States of the Union and territorles here- 
lnafter mentloned ; and being then and there engaged in the business afore- 
said, the sald défendante and each of them and divers other persons then and 
there engaged In doing generally a wholesale grocery business or jobbing busi- 
ness klndred thereto in the states of Florida, Alabama, Arkansas, Georgia, 
Iiouislana, Mississippi, North Carollna, South Oarollna, Tennessee, Texas, 
Virginia, District of Columbla, Indlan Territory, Maryland, and Oklahoma, did 
then and there enter Into a combination and conspiracy in restraint of trade 
and commerce among some of the several states of the Union, and did then 
and there combine apd conspire wlth each other and wlth the other persons 
aforesaid to monopolize a part of the trade and commerce among some of the 
eeveral states of the Union, and did then and there attempt to monopolize a 
part of the said trade and commerce ; and the said défendants and each of 
them and the sald divers other persons being engaged in the business afore- 
said did enter into the said combination and conspiracy, and did combine and 
conspire as aforesaid wlth the design and intent of pre^enting every person 
engaged in sald states and terrltory In doing business of a retall dealer in 
groceries from buylng any-,grpceries and goods from any of the said original 
sellers, and wlth the design and Intent of persuadlng and preventlng any of 
the sald original sellers from selling any groceries and goods to any retail 
dealer aforesaid, in the sald enumerated states and territory ; the said défend- 
ants and th^ (jther persons aforesaid thereby Intending as a part of the sald 
combination ^nd conspiracy and of Its design aûd Intent to Influence and coerce 
the ?ald original sellçrs in ^e states other than thbse last aforesaid to sell 
goods only tp wholesale dealers and jobbers aforesaid, oi ail whom doing busi- 
ness In the sald enumerated states and terrltory the défendants and the sald 
other peraon^ who were members of thé said combination and conspiracy con- 
Btituted a Yçr'y large influéntlàl part. And to effectuaiie and In furtherance 
of sald design? ànd Intent^^ the said défendants and the said other persons did 
then and. there ajgrèe wlth èàcji other not to buy any, groceries and goods from 
any such orl^^n^I seller aforesaid who sold or would sfell the same to such 
retail dealers,' and not to ,buy,;from any such original seller who mlght be found 
Inimicaltorand Indiffèrent to the interests of thé said défendants as such 
wholesale' dealers and jobbers, and did further then and there agrée with 
each other, to malntain Certain deflnite and flxëd prîcès , for certain groceries 
and goods .belQW which each member of the said corabinatlon was bound not 
to sell to any retall dealer aforesaid, which priées \yerç. to be Usted and changed 
from time to time to promote the Interests and profits ôf,,tbé; défendants and 
the other persons aforesaid; and the plalntiff further avers that the sald de- 
fendants andithe other persons aforesaid, as members pf»the said combination, 
arrogated to themselvps,,tO:,C9Ucl»sively décide, :Whether or not any dealer in 
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grpcerles în the states and territorles aforesaid was engagea in an exclusive 
Wholesale grocery business or an exclusive JobMng business klndj;ed tiiereto, 
whick décision when made the said défendants and said otlier persons de- 
slgnéd and intended should be obeyed and conformed to by tlie said original 
sellers. And the plalntiff avers that afterwards, to wit, In the month of March, 
1905, on behalf of the said défendants and the said other persons, it was de- 
dded by the said défendants and the said other persons according to the 
rules and régulations of the said défendants and the said other persons that 
the plalntifif, under the name of the John T. Hammond Company, was a retail 
dealer In grocerles, and interested in the business of a retail dealer in grocer- 
les at Orlando aforesaid, and was not doing an exclusive wholesale business, 
and thereafter the plaintiff was denied the right to become a member of said 
combination and conspiracy through and by reason of the décision aforesaid; 
and the plalntiflC thereafter in furtherance of said combination and conspiracy 
was denied and deprived of the rlght to buy grocerles from the said original 
sellers in the manner aforesaid by and through the Influence of défendants 
and the said other persons, whlch said déniai and deprivation of the right to 
buy was in furtherance and exécution of the design and intent aforesaid of the 
défendants and ail other persons who had combined and conspired as afore- 
said and entered into. the said combination and conspiracy. Wherefore plain- 
tiff allèges that by reason of the said unlawful combination and conspiracy 
and of the aforesaid acts and doings of the said défendants and other members 
thereof in the furtherance of the said combination and conspiracy and its 
aforesaid designs and intents, he, the plaintiff, was restrained in buylng and 
was unable to buy goods In the usual course of the freedom of trade aud com- 
merce among the states, and through the facilities aforesaid, and was thereby 
Injured In his property aud in hls said business, and was forced to give up and 
retire from hls said business, to the plaintiffs damage of $200,000, wherefore 
he brings thls suit." 

After demurrers to the déclaration had been overruled, the défendants 
pleaded "not gullty," and filed the foUewIng addltional plea: 

"And for a further plea to the flrst count of said déclaration said défend- 
ants traverse and deny and say that it is not true that in the month of March, 
1900, the plalntiff was a wholesale merchant doing business under the name of 
John T. Hammond Company in the city of Orlando, In the county of Orange, 
State of Florida, and for some time as such wholesale merchant had bought 
and sold grocerles, feed, and other commodities, and the plaintiff, under the 
name aforesaid, by hls industry and by extensively advertislng that he would 
commence such business, and investment of a large sum of money in acqulring 
stores and warehouses, and In a diversifled stock of grocerles and goods suit- 
able to the market, had acquired and built up a profitable busir.ess; that he 
had chosen the said business and then and there Intended to continue in it 
lEdeflnitely, and before the grievances therein complained of had sold large 
quantlties of said grocerles and goods to a large number of retail dealers in 
such goods in a part of the state of Florida ; and that durlng the tlnie he was 
so as aforesaid engaged in said business at the place aforesaid, and before 
the grievances therein complained of, he had bought the most of his goods of 
manufacturers, producers, importers, and packers, hereinafter called the orig- 
inal sellers. In states of the Union other than the state of Florida, and from 
thelr brokers who represented them; and durlng the time that plaintiff was 
in business aforesaid at the place aforesaid he was, according to the usual 
custom and course of action and business of such brokers, frequently solicited 
by the said brokers at his said place of business and elsewhere to purehase 
said goods from such original sellers through said brokers, by reason of which 
solicitations and means of such solicitatious plaintiff was enabled to buy and 
did buy goods aforesaid through such brokers at the ieast practicable expensQ 
and prlce, and obtalned a dellvery thereof to him at Orlando aforesuid at the 
Ieast practicable expense of travellng and correspondence by mail or otherwise 
with said original sellers, and which said goods and merchaudise when pur- 
chased by the plaintiff as aforesaid were shipped and transported from places 
In states of the Union other than the state of Florida to Orlando aforesaid 
and there delivered to the plaintiff for sale in his business." 
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On the trial, ■a.tter proving that the letter came Into his possession "by 
regular mail," the plalntlff offered in évidence the foUowIng letter: 

"Jacksonvllle, na., April 27, 1905. 
"Mess. John T. Hammond Co., Orlando, Fia. 

"Gentlemen: Tours of the 24th. Certalnly glad to know that you In tend to 
enlarge your business, and hope that I wlU be successful In dolng a large busi- 
ness wlth you on ail Unes I handle. 

"Confldentlally, we are not permitted to sell you now. The Southern Whole- 
sale Grocers' Association bave reported that you are not a wholesale grocer, 
and not entltled to wholesale priées. On what they base thelr décision on In 
thls case I don't know ; but If you are In wholesale business excluslvely, and 
not oarrylng on any retail stores under any other name, you are entitled to 
Jobbers priées, and I hope you wlll Inslst upon being put on the Jobbing list, to 
which you are entltled. 0( course, If you are running any retail stores under 
other names, then they wlll, no doubt, object to your being put on the list, but 
naturally the jobbers wlth whom you come in direct compétition would object 
to your being put on the list, and to get priées from the brokers that they do. 
Thls Is very Important to your lnteres.t, I should thlnk, and I give you thls 
Information, as I want to see you succeed, If possible. In your new enterprlse, 
and I want to sell you some goods. I am <at thls tlme prohlblted from selling 
you goods, as we cannot sell anybody that is not a member of the Southern 
Wholesale Grocers' Ass'n. I, howevep, hâve an understanding wlth the mem- 
bers of thls association that when I recelve orders from any house, to ship 
goods that I carry in stock, that I hâve to flll thèse orders. Therefore, this 
being the case, if there Is anything on the list that I enclose that Interesta 
you, would be glad to reçoive your order. 

"No. 2 W. G. oats Is worth today 41%^. Jacksonvllle. Hay $16.25 for 
strictiy No. 1. I hâve not received any further orders from you for milk, but 
I hope this Is not the case. I am of the opinion, however, that you may hâve 
received a case or two In the lot that I shipped to you, that did not glve satis- 
faction. The fact of the matter Is, we had some mllk reach hère about that 
tlme, whlch was not cooked enough, and It wlll bloom and become sour. If 
you did hâve any milk like this, we stand willlng to glve you just what you 
pald for it, Includlng the freight on it from thls point. Of course, they would 
hâve to be retumed to us. 

"Wlshlng you suceess In your new business, and If there Is anything I can 
glve you I will be glad to do it 

"ïours very truly. St. Elmo W. Acosta." 

The défendants objected to the admission of the letter In évidence on the 
followlng grounda: 

"(1) Because sald letter contalned matter Injurions to the défendants* case, 
and sald letter was not shown and did not appear to be known to or author- 
Ized by the défendants, or any of them, or to hâve been written wlth thelr 
knowledge or consent, and no connection between them or any of them or the 
Southern Wholesale Grocers' Association and sald St. Elmo W. Acosta was 
Bhown. 

"(2) The amended déclaration did not charge any consplracy between de- 
fendants and any manufacturera, producers, or original sellers, or thelr agents, 
or any broker or brokers. 

"(3) No consplracy was shown or proven between saîd défendants, or any of 
them, and sald Acosta In the promises, or to make défendants, or any of them, 
Uable for or responsible for sald letter or statements of sald Acosta. 

"(4) That sald letter was hearsay and Inadmissible in évidence. 

"(5) That there was no fact shown or connection between Acosta and the 
Southern Wholesale Grocers' Association, upon which the statements of sald 
letter concernlng Southern Wholesale Grocers' Association, or as to said Acosta 
Dot being permitted to sell goods to plalntlff, or any one objectlng thereto, or 
any other matter concernlng the same, were based, or that could make It ad- 
missible In évidence. 

"(6) That said letter was Incompétent and inadmissible to prove the matters 
attempted to be proven tbereby as to, and the statements thereof as to, the 
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Southern Wholesale Grocers' Association or Acosta not being permltted to isell 
goocis to plalntlff, or any objection thereto. 

"(7) That sald alleged letter was not sufflclently proven or authentlcated to 
make it admissible in évidence." 

The court overruled the objections and the letter was read In évidence, and 
the défendants duly excepted. The trial resulted in a judgment and verdict 
for the plaintiff for $25,000, and the case is brought hère by the défendants, 
who assigned that the court erred In overruling the objections to the letter as 
évidence. 

Charles M. Cooper and John C. Cooper, for plaintiffs in error and 
défendants in cross-error. 

H. Bisbee, George C. Bedell, and Joseph H. Jones, for défendant 
in error and plaintiflf in cross-error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). 1. One 
of the objections made to the admissibility of the letter was that it was 
not sufficiently proved or authentlcated to make it admissible in évi- 
dence. 

A letter is not a self-proving instrument, and proof of some kind 
tending to show its genuineness is always required. The mère con- 
tents of a written communication, purporting to be a particular per- 
son's, are, of themselves, not sufficient évidence of genuineness. 3 
Wigmore on Evidence, § 2148. The only évidence ofifered to show 
that the letter was genuine was proof that the plaintiff received it 
"by regular mail." It was received as évidence, without further 
proof, we présume, because it was construed as purporting to be an 
answer to a letter previously written by the plaintiff. It was written 
on April 27th, and contains a référence to "yours of the 24th." It bas 
been held that, where it appears from the évidence that a letter is re- 
ceived by due course of mail in answer to one previously posted to the 
writer, the letter may be submitted in évidence without further proof. 
3 Wigmore on Evidence, § 2153. But, in such case, it must first be 
proved that a letter was written and mailed, to which the letter offered 
is an answer. National Ace. Soc. v. Spiro, 78 Fed. 774, 24 C. C. A. 
334. The defect in the preliminary proof hère is that it was not shown 
that Hammond wrote and posted a letter to Acosta. If that was 
shown, bis reply, received in due course of mail, may bave beèn treated 
as prima facie genuine. The statement in a letter offered that it is in 
answer to a letter previously received cannot, of itself, make the letter 
admissible. To so hold would make the statement in the letter prove 
the writing and posting of the previous letter, and also prove its ovwi 
genuineness. That cannot be permitted. Smith v. Shoemaker, 17 
Wall. 630, 21 L. Ed. 717. 

2. But, if the letter had been sufficiently proved to be a genuine let- 
ter written by Acosta, could it then bave been received as évidence? 
Acosta was not sued; he was not in the alleged conspiracy; he was 
not the agent of the défendants, or either of them ; he is a third per- 
son, not connected in any way with the défendants. The letter, hav- 
ing been written by a. third person, without the knowledge of the de- 
fendants, and without their subséquent sanction or approval, seems to 
us to be hearsay testimony, so far as the défendants are concerned. 
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and, for that reason, inadmissible against them. Nevada Company v. 
Farnsworth, 103 Fed. 573, 42 C. C A. 504; Dwyer v. Dunbar, 5 Wall. 
318, 18 L. Ed. 489 ; Insurance Company v. Guardiola, 129 U. S. 642, 
9 Sup. Ct. 425, 32 L. Ed. 803; 1 Greenleaf on Evidence (ISth Ed.) 
§ 98 et seq. ; 2 Wigmore on Evidence, § 1361 et seq. 

3. . It is urged that the admission of the letter should not cause a re- 
versai' because there is other légal évidence to support the verdict. 

It is, of course, a Sound principle that a judgment should not be re- 
versed 'when the error complained of worked no injtiry. Referring 
to the application of this rule, in Smith v. Shoemaker, supra, page 639 
of 17 Wall. (21 L. Ed. 717), the court said: 

"It must appear so clear as to be beyond doubt that the error dld not and 
could not hâve prejudlced the right of the party. The case must be such rhat 
thls court Is not called on to décide upon the prépondérance of évidence that 
the verdict was right, notwithstanding the error complained of." 

The letter in question hère bears so upon the issues joined that we 
Cannot, in view of other évidence in the record, say that it was not 
injurions to the défendants. 

Upon the exceptions to other rulings we give no opinion, because 
they may be presented in a différent aspect in another trial. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 

The judgment of reversai makes it unnecessary to décide the assign- 
ment Of error, made on the cross-writ of error, that the Circuit Court 
erred in refusing to grant the motion of the plaintifï to enter judg- 
ment for three times the amount of the verdict. 

The costs in both cases will be taxed against the plaintiff. 

McCORMICK, Circuit Judge (dissenting). I do not concur in the 
judgment df this court in this case. I am of the opinion that the act 
in question so far as it relates to the recovery of civil damages is 
highly remédiai in its character and provisions and should receive 
libéral treatment in its administration. The view of this court as 
indicatêd in the opinion of the majority seems to me to be not libéral 
but strict as if construing and administering a pénal statute. In my 
opinion the judgment of the Circuit Court should be affirmed. 



FOWLER y. GROUSE et al. 

fClrcult Court of Appeals, Second Circuit Ja.nuary 11, 1910.) 

No. 50. 

1. Banks and Bankino (§ 249*) — National, Banks— Double Liabilitt of 
Stockhoi.debs— Transfeb of Stock. 

A stockhokler in a national banli divests hiraself of the double llability 
Imposed by the statute for the protection of credltors by a transter of hla 
etoclî when the banlî is sol vent, or even If insolvent, by a bona fide trans- 
fer without kiiowledge of the insolvency ; the only ground for holding hlm 
Uable after a transfer being fraud. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. DIg. §§ 916- 
918; Dec. Dig. § 249,*] :, 

•For other caaea see same tople & § numbeb io Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Banks and Banking (§ 249*) — National Banks— Double Liabilitt op 

Stockholdees— Tbansfer of Stock. 

The fact that a stockhokler in a national bank havlng a capital of §200,- 
000, at tlie time he sold and transfeiTed his stock, was a direetor and was 
dissatlsfied with the management, is not suflicient to ehar.Lre hini with 
knowledge of its insolvency, so as to render him liable for a suliseqiient as- 
sessment on the stock, although it was in fact insolvent, where its assets 
on tlieir face largely exceed Its liabllities, and it appeared that the direct- 
ors were deceived as to their value. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 916- 
918; Dec. Dig. §249.*] 

3. Banks and Banking (§ 249*)— National Banks— Double Liabilitt of 

Stockholdees— Transfer of Stock. 

The sale and transfer by défendant of stock in an insolvent national 
bank held not shown to hâve been with Intent to avoid the double liability 
thereon, and therefore fraudulent, vt'here he did not hâve knowledge of 
the insolvency, and his sale was made at the instance of a broker, who 
made him an ofCer for his stock, and apparentiy to persons who were re- 
sponsible. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 916- 
918 ; Dec. Dig. § 249.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by Albert P. Fowler, feceiver of the American Ex- 
change National Bank of Syracuse, N. Y., against Charles M. Grouse 
and others. Decree for complainant, and défendants appeal. Reversed. 

The complainant is the receiver,. appohited by the Comptroller of the Cur- 
rency, of the American Bxchange National Bank, a national banking associa- 
tion located at Syracuse, N. Y. This bank began business as a state bank in 
1897, and in 1900 was reorganized as a national bank with a capital of S20O,- 
000. The principal défendants are the executors of the will of .Jacob Grouse, 
deceased. For some years prior to Decemi)er 15, 1903, they were the owners 
of 70 shares of the cai^ital stock of said bank standing in the nanie of "Jacob 
Crouse Estate." Gertrude S. Quackenbush is also joined as a party défendant 
On Decemlier 15, 1903. 10 shares of said stock were transferred from the books 
of said bank from said e.xecutors direetly to said Quackenbush. On December 
16, 1903, the remaining 60 shares of said stock were transferred by tbe exec- 
utors to theniselves as individuals, and in the latter capacity were tben like- 
wise transferred to said Quackenbush. For the purposes of this statement and 
opinion, both transfers will be treated as if made direetly from the executors 
to said Quackenbush, and the executors vi-ill be considered the only parties: de- 
fendant. On February 14, 1904, the Comptroller of the Currency appointed a 
receiver for said banli, and on Augiist 9, 1904, in order to seeure funds to meet 
Its obligations, levied an assessmeut of $<)7 upon each share of stock, and di- 
rected the receiver t,o enforce the same.. The assessment upon 10 shares of the 
Crouse stock was paid by a person to whom said Quackenbush had transferred 
them, but the assessment upon the remaialng 60 shares has never been paid. 
This suit was brought to euforce said assessmeut against said défendant exec- 
utors, and a decree was reudered against them by the Circuit Court. Other 
material facts are stated in the opinion. 

Newell, Chapman & Newell, f or appellants. 
Fowler, Crouch & Vann, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above), The na- 
tional banking act for the protection of creditors imposes a double 
liability upon stockholders in national banks. But this provision is 

•For other cases see same topic & % kujîeek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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not intended to interfère with the right to freely transfer shares in 
such institutions. If the bank is prospérons, the transférée takes the 
place of the transferror, and the question of liability does not arise. 
If the bank is insolvent, and its insolvency is unknown to the seller, 
the transfer divests him of liability as a stockholder. To burden a 
seller with restrictions arising from unknown insolvency would prac- 
tically take away his right to dispose of his shares. But if the insol- 
vency of the bank is known to the seller, and he makes the transfer to 
an irresponsible transférée with intent to avoid the statutory liability, 
he is none the less liable. The gist of his liabihty is fraud. Thèse 
principles are clearly established in a séries of cases in the Suprême 
Court of the United States. McDonald v. Dewey, 202 U. S. 510, 26 
Sup. et. 731, 50 L. Ed. 1128; Earle v. Carson, 188 U. S. 42, 23 Sup. 
Ct. 254, 47 L. Ed. 373 ; Stuart v. Hayden, 169 U. S. 1, 18 Sup. Ct. 
274, 42 L. Ed. 639 ; Whitney v. Butler, 118 U. S. 655, 7 Sup. Lt. 61, 
30 L. Ed. 266 ; Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 246, 27 
L. Ed. 386; National Bank v. Case, 99 U. S. 628, 25 L. Ed. 448. 

It is, however, unnecessary to examine them at length, because it is 
conceded by the complainant that in order to make out a case against 
thèse défendants he must establish thèse propositions: (1) That at 
the time the stock was transferred the bank was insolvent. (2) That 
the défendants then knew or ought to hâve known of such insolvency. 
(3) That the défendants made the transfer for the purpose of avoid- 
ing the statutory double liability. (4) That the défendants failed to 
show affirmatively that the purchaser of the stock was able to respond 
to the double liability. 

The first inquiry, then, is whether the bank was insolvent on Decem- 
ber 15, 1903, the date of the transfer. In the light of after events it 
would now seem that the bank was insolvent at that time. It sus- 
pended business in February, 1904, and the amounts realized from its 
assets hâve been insufficient to meet its obligations. There is nothing 
to indicate that there were any substantial losses between December 
and February. We shall consider it established that the bank was 
actually insolvent at the time of the transfer of the shares in ques- 
tion. 

The second inquiry is whether the défendants at the time of the 
transfer knew or ought to hâve known that the bank was insolvent, 
and in considering this question we shall assume that the défendants, 
as executors, are bound by the knowledge of the défendant Charles M. 
Crouse, who was a director of the bank. This second inquiry is a very 
différent one from the first. Knowing that the amounts actually real- 
ized from the sale of the bank's assets in the liquidation of its afïairs 
were insufficient to meet its liabilities, we may properly conclude that 
the bank at the time of the transfer was insolvent. But the défendant 
Crouse, although a director of the bank, had not this knowledge. The 
assets of the bank upon their face largely exceeded its liabilities. 
Some of thèse assets were worthless. Some of them were of prob- 
lematical value. The value of others depended upon the way in which 
they could be liquidated. It was manifest that the capital of the bank 
was impaired. It is clêar that the défendant Crouse was dissatisfied 
with the management. We hâve no doubt that he had reason to be- 
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lieve that the bank, without new capital, could not continue to do a 
banking business. But we do not think it established that he knew, 
or as a director ought to hâve known, that the bank was insolvent — i. 
e., that after wiping out the capital entirely its assets were insufficient 
to pay its debts. Indeed, the testimony tends to show that the directors 
were deceived as to the value of certain assets, and believed certain 
debtors of the bank to be responsible who subsequently failed to meet 
their obligations. Moreover, the contention seems not wholly writhout 
foundation that, had the assets of the bank been disposed of under 
différent conditions, much more might hâve been realized upon them. 
Furthermore, the fact that a person was endeavoring to buy a large 
interest in the bank, and was offering a substantial price for the stock, 
would indicate that the bank was not generally regarded as insolvent. 
For thèse reasons we think that the complainant bas failed to establish 
his second proposition — knowledge of the insolvency of the bank upon 
the part of the défendants. 

The third inquiry is whether the transfer was made with intent to 
avoid the double liability imposed by the statute. This inquiry is to 
a large extent answered by that which bas been said regarding the last 
inquiry. If the défendants did not know that insolvency was impend- 
ing, it could hardly be found that they endeavored to escape the consé- 
quences of insolvency. Moreover, the testimony seems to show clearly 
that the transfer was made in good faith in regular course of business. 
In a transfer of stock made to avoid the statutory liability, we should 
naturally expect to fînd the person attempting the fraudulent scheme 
the actor in bringing it about. We should look for his dummy or tool 
as the transférée. We should seek for a sham transaction. In the 
présent case the défendant Grouse took no steps to dispose of the stock. 
He merely accepted the ofFer made by a broker who sought him out. 
The price agreed upon was paid. The purchase was a real one. The 
stock was transferred into the name of a person designated by the pur- 
chaser and not by the défendant. One Ratchford — a man considered 
responsible — was the apparent purchaser. A man named Robin — of 
actual responsibility — seems to bave been interested with Ratchford 
in the transaction. While the transférée, Gertrude Quackenbush, was 
of no fînancial responsibility, the obvions reason why the stock was 
put in her name was to keep the names of the real buyers secret. Ger- 
tainly Ratchford and Robin were not putting the stock in her name 
with intent to escape the double liability of stockholders of an insolvent 
bank. They were not buyins: blocks of stock in a bank at 55 cents or 
more on the dollar unless they believed it to be at least solvent. 

As, therefore, the complainant has failed to show knowledge of the 
bank's insolvency and a fraudulent intent upon the part of the défend- 
ants, we are not called upon to consider .whether the défendants bave 
afiirmatively shown that Ratchford was the real purchaser of the stock 
and that he was financially responsible. 

The decree of the Circuit Court is reversed, with costs, and the case 
remanded, with instructions to dismiss the bill, with costs. 
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GENERIL FIEEPROOFING CO. v. L. WALLACE & SON. TITI.E GUAR- 
ANTT & SURETY CO. OF SCRANTOX, PA., v. SAMB. L. WALr 
LACE & SON V. GENERAL FlUEPROOFIXG CO. et al. t 

(Circuit Court of Appeals, Eighth Circuit. January 5, 1910.) 

Nos. 3,006-3,008. 

1. CoNTEACTS (§ 34G*) — Action fob Bseaoh of Building CoNtiîact— Plead- 

ING. 

À pétition In an action on a building eontrnct, wliich sets out the eon- 
tract and allèges a failure to comiily therewith because of the use of dé- 
tective materials and iniproper workmanship, Is sufficient to warrant a 
recovery aecording to the légal eûect of the contract, either on an ex- 
press or implied warranty. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 1748 ; Dec. 
Dig. 1 346.*] 

2. C0NTBACT8 (§ 205*) — Building Conteact— Construction— Implibd Wae- 

EANTT. 

Défendant, a company engaged in the vcork of flreprooflng buildings, 
contracted to furnlsh ail materials and perforui ail the iabur in connec- 
tion with the work of fireprooting a large hôtel building under construc- 
tion, including concrète floors, stairvvays, fireproof partitions, etc., and 
aiso to furnish tlie structural steel required for the building, which it 
did not manufacture. Held, that an express warranty in the contract 
that such Steel should be sufficient to carry loads as specified by the ar- 
chitects did not esclude an implied warranty that the contract for the 
flreprooflng work should be perfonned in a worbmanlike manner, and 
ail materials used should be suitable to render the construction fit for 
the purposes Intended. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 878, 903 ; Dec. 
Dig. S 205.*] 

3. Contbagts (§ 290*) — Action for Brbach or Building Oontbact— Appeov- 

AL BY ABCHITECT— WAIVEB. 

Under a buHding contract provlding that the work should be done in 
accordance with the specifleafions and drawings of the architects and un- 
der their super\'igJon, that their décision as to the true construction of 
the spécifications and drawings should be final, and that they might con- 
demn materials or work and cause the same to be removed, but aIso that 
no certiflcate given by them or payuieut niade theruon except the final 
certiflcate or payment should be eouclusive évidence of the performance 
of the contract, or construed as an acceptance of détective work or im- 
proper materials, where final certiflcate was not given nor final payment 
: made, the contracter was not relieved from liabllity on account of de- 
feetive work or improper materials because the architects did not con- 
demh the same as the work progressed. 

[Éd. Note.^For other cases, see Contracts, Cent. Dig. § 1317; Dec. 
Dig. § 290.*] 

4 Contracts (§ 287*) — Action roB Bebach ci' Building Contract— Detens- 
Es— Waiveb. 

In an action agalnst a contracter for flreprooflng a building to recover 
damages for breach of contract and injury to the building alleged to hâve 
been due to the use of Imiiroper materials, and the improper mixing of 
the concrète of which the floors wcre made, by reason of which they ex- 
panded and craeked the walls of the building, which breach of contract 
•was deniedi the facts that the architects under whose supervision the 
work wa,S: flone permitted It- to continue, and gave partial certificates on 
which pàyments were made after the injury to the walls was known, 
while pertinent évidence for défendant, did not operate as a concluslve 

*For other cases see eame topic & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
t Rehearing denied April 15, 1910. 
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wal\4r by tbe ownei- of the right to recover damages when-not madê such 
. by the eontract, and where the cause and extent of the injury to the 
walls were not at the time apparent. 

[Ed. Note.— Pôr other cases, see ContractS, Cent. Clg. §§ 1330-1332; 
Dec. Erlg.": § 287.*] 

B, Appeal a-nd Ebkob (§ 171*) — Review— Bstoppel to Allège Ekrob— Na- 
ture AND ÏHEOEY OF Ca0SE. 

That a court permitted a building contracter to maintain a joint ac- 
tion against a subeontractor and the surety on Its bond, and to xecover 
therein damages on account of injury to the building by reason of alleged 
defective work done by the subeontractor, without proof that plalntiff's 
liability to the owner of the building for such injury had beeu adjudi- 
cated or its extent determined, is not ground for reversai of the judg- 
ment by an appellate court, where no objection on that ground was made 
in the trial court, but défendants acquiesced in the theory on which the 
action was brought, and at their request the question of plaintifFs lia- 
bility to the owner of the building was submitted to the jury, and au af- 
firmative flndlng thereon made a condition to reeovery against the de- 
fendants. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. |§ 1353- 
1355; Dec. Dlg. § 171.*] 

6. CouBTS (§ 352*) — Fedeeal Cotjkts — Followinq Procédure or State 
Courts — Verdict— Effect of Spécial Verdict. 

Where, In an action in a fédéral court to recover from a building con- 
tractor for a breach of eontract by alleged defective work, the jury un- 
der proper instructions as to the measure of damages returned a spécial 
verdict finding the amount of damages caused by the fallure of défend- 
ant to perform its eontract, a gênerai verdict for plaintifl for such 
amount less the amount of a final payment which would hâve been due 
défendant under the eontract If properly performed was consistent with 
the spécial verdict and proper, regardless of the technical rules of procé- 
dure goveming the local courts of the State. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 927 ; Dec. Dlg. § 
352.* 

Conformlty of practice in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. O. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 O. C. A. 392.] 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Action by L. Wallace & Son against the General Fireproofing Com- 
pany and the Titk Guaranty & Surety Company of Scranton, Pa. 
Judgment for plaintiffs, and 'ail parties bring error. Affirmed. 

A. H. Sargent and Frank Hagerman (F. H. Atwood, on the briefs), 
for General Fireproofing Co. and Title Guaranty & Surety Co. 
John N. Hughes and Frank F. Dawley, for L,. Wallace & Son. 

Before SANBORN and VAN DEVANTER, Circuit Tudges, and 
POLLOCK, District Judge. 

POELOCK, District Judge. The above numbered and éntitled cas- 
es arose out of one transaction, were argued and submitted on the 
same record, and will be considered together as one case. The facts 
necessary to a décision may be briefly summarized, as f ollows : 

In the year 1904 the Cedar Rapids Hôtel Company, desiring to erect 
in the city of Cedar Rapids, lowa, a six-story hôtel, now built and oc- 

«For Other cases see-same topïc à i numeeb in Dec. & Am. Dlgs. 1S07 to d&te, & Rep'r Indexes 



652 175 FEDERAL REPORTER. 

cupied by it and known as the "Montrose Hôtel," entered into a con- 
tract with L. Wallace & Son, a firm of contractors and builders (here- 
inafter called "original contracter"), to furnish ail materials and per- 
form ail labor required in building, erecting and finishing said hôtel 
building complète, above the basement story, ready for occupancy and 
use by the hôtel company as a hôtel. This contract is the gênerai form 
used by the American Institute of Architects and the National As- 
sociation of Builders, and has attached thereto particular spécifications 
and requirements for the doing of the work, furnishing the materials, 
for supervision of the work by the architects, the making of estimâtes 
and payments thereon, etc. On September 31, 1904, thereafter, the 
original contracter entered into a subcontract with the General Fire- 
proofing Company (hereinafter called the "Fireproofing Company") 
to furnish ail materials and perform ail labof in connection with the 
work of fireproofing the hôtel according to the expanded métal System 
of construction, the laying of walks, floors, roof, etc. In this contract 
the original contracter was designated for convenience as owner and 
the Fireproofing Company as contractor. This contract contains, 
among others, the following provisions : 

"Article I. The contractor shall and will provide ail the materials and per- 
form ail the work for the fireproofing of the Thlrd Avenue Hôtel, located at 
Oedar Raplds, lowa, according to the expanded métal System of construction 
and conslstlng of the following: 

"The érection of the concrète and expanded métal floors ready to reçoive 
wooden floor strlps or the foundation for mosaic or other floors, and ready to 
plaster underneath, the roof ready for tar and gravel, the partitions of métal 
studding and lathlng and a s.uspended ceillng under the roofs ready to plas- 
ter, a rpugli concrète sidewalk ready to receive the 3" top, and the concrète 
stairs with smooth trowel finish. 

"Contractor agrées to furnish and erect ail necessary steel, Including col- 
umns, beams, glrders, wall llntels, plates, anchors and stair carriages, and 
guarantees the structural steel to carry loads shown and speeified, and to 
furnish a bond to cover this part of the work as required by the spécifica- 
tions. 

"Work to be executed as shown on drawlngs and described In spécifications 
prepared by the Josselyn & Taylor Co., architects, in conneetioh with the 
drawings submltted by the contractor, and which are a part of this contract. 

"Art. Ii; It Is understood and agreed by and between the parties hereto 
that the work included In this contract Is to be done under the direction of 
the said architects and that their décision as to the true construction and 
meaning of the drawings and spécifications shall be final. * * ♦ 

"Art. IV. The contractor shall provide sufflcient, safe and proper facilltles 
at ail times for the Inspection of the work by the architects or their author- 
Ized représentatives ; shall, wlthin twenty-four hours after recelvlng written 
notice from the architects to that effeot, proceed to remove from the grounds 
or buildings ail materials condemûed by them, whether worked or unworked, 
ànd to take dovra ail portions of the work which the architects shall by llke 
written notice condemn as unsound or Improper, or as in any way failing to 
conform to the drawings and spécifications, and shall make good ail work 
damaged or destroyed thereby. « ♦ * , 

"Art. X. It 1b further mutually agreed between the parties hereto that no 
certificate given or payment made under this contract except the final eer- 
tlficate or final payment, shall be eonclusive évidence of the pei'formance of 
this contract elther wholly or In part and that no payment shall be construed 
to be an acceptance of détective work or improper materials." 

In compliance' with the spécifications for the doing of the work 
which were prepared by the architects Josselyn & Taylor Company^ 
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and which became a part of this contract by adoption under the pro- 
visions of article I, the Fireproofing Company procured the Title Guar- 
anty & Trust Company of Scranton, Pa. (hereinafter called the "Guar- 
anty Company"), to exécute and deliver its bond to the original con- 
tractor for the faithful performance of its obligations, in terms, as fol- 
lows, to wit : 

"Know ail men by thèse présents: That the General Fireproofing Com- 
pany, a corporation organlzed under the laws of the state of Ohio (hereinafter 
called the principal) and the Title Guaranty & Trust Company of Scranton, 
Pa., a corporation created and exlsting under the laws of the commonweaith 
of Pennsylvanla, and whose principal office Is located In the clty of Scranton, 
commonweaith of Pennsylvanla (hereinafter called the surety), are held and 
flrmly bound unto L. Wallace & Son, of Cedar Bapids, lowa (hereinafter 
called the obligées), in the fuU and just sum of twenty-five thousand six hun- 
dred slxty dollars ($25.660.00) lawful money of the United States, to the pay- 
ment of which sum, well and truly to be made the said principal blnds Itself, 
its successors and assigna joint! y and severally flrmly by thèse présents, 
signed, sealed and delivered this 30th day of September, A. D. 1904. 

"Whereas, said principal has entered Into a certain written contract wlth 
the obligées, dated September 21, 1904, wherein and whereby the said princi- 
pal agrées to provide ail the materials and perform ail the work for the fire- 
proofing of the Third Avenue Hôtel, located at Cedar Raplds, lowa, accord- 
ing to the expanded métal System of construction and con^istlng of the fol- 
lowlng: 

"ïhe érection of the concrète and expanded métal floors ready to receive 
wooden floor strips on the foundation for mosaic or other floors, and ready to 
plaster undemeath, the floors ready for tar and gravel, the partitions of mét- 
al studdlng and lathlng, and a suspended ceiling under the roofs ready to 
plaster, and rough concrète sidewalli ready to receive the 3" top, and the con- 
crète stairs with smooth trowel finish. 

"Contraetor agrées to fumlsh and erect ail neeessary steel, includlng col- 
umns, beams, girders, wall lintels, plates, anehors, and stalr carriages. 

"Now, therefore, the condition of the foregoing obligation is such that if 
the said principal shall well and truly indemnify and save harmless the said 
obligées from any and ail pecunlary loss resultlng from the breach of any 
of the terms, covenants and conditions of said contract on the part of said 
principal to be performed, then this obligation shall be void; otherwise, to 
remain in full force and efCect both in law and in equity. 

"The said principal and the said surety hereby especially guarantee that 
the structural steel to be erected under said contract to carry loads as shown 
and specifled. 

"The surety to this bond is expressly exempt from Uabillty for any dam- 
age resultlng from any act of God, or public enemles, or mobs, or rlots., or 
civil commotion, or by employés leaving the worU being done under said 
contract on account of so-called 'strikes' or labor difficulties. 

"In testimony whereof the said principal and the said surety bave caused 
thèse présents to be executed by thelr proper offlcers the said day and year 
flrst above written." 

Under the provisions of thèse .contracts the construction of the 
building was begun and proceeded virith by the contracting parties in 
convenient relation, the original contraetor cArrying up the brick walls, 
and the Fireproofing Company following with the kying of the con- 
crète floors and other fireproofing work until the month îf March, 
1905, at a time when the fourth floor of the building had been laid 
and work was progressing on the fifth story when cracks were discov- 
ered in the outer walls of the building. Thèse cracks first appeared on 
the Third street side of the building ; later, on the Third avenue side. 
In some instances they were in perpendicular lines breaking through 
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the bricks; 'in other cases in diagonal lifies running through the joints 
between the bricks ând bétwCèn the brick and stonS work of the build- 
ing. Affirst thèse breaks or Unes, of deavage were noticeable on the 
oùter sidè of the w'aïl only, but gtadually enlarged untit they extend- 
ed throtigh thé walls to the intètioP side. The concrète used by the 
Fireproofing Company in the building was what is known as cinder 
concrète.' During the construction of the building, cold weather hav- 
îng iritérvenèd, two of the floors ïrdze in setting; and the Fireproofing 
Company \yas,compelled to and did tak'e them out and relay the floors; 
There ,also arose a contrQversy between the original contracter and 
the Fireproofing Company as to whose duty it was, under the terms of 
the contract, to furnish the falsé jambs used in the construction of the 
ihteriof métal fireproofing partitions. Thèse jambs were ultimately 
furnished by the original contractor at a cost of $800. The roof of the 
building as constructed by the Fireproofing Company proved to be 
defectivé, sagged and had to be repaired. The walls of the building 
were firiished, the floors laid, and the rouf in place àbout April 1, 1905, 
and the work to be done by the Fireproofing Company under its con- 
tract, in so far as completed by that company at any time, was finished 
about the middle of the month of September, 1905, at which time it 
removed its men^ materials, and implements employed in the doing of 
the work from the grounds. Payments were made to the Fireproofing 
Company on estimâtes of the architects from time to time, until of 
the contract price agreed to be paid that company there remained a 
balance of $7,2()4:.13 unpaid. Thereafter, on the 9th day of September, 
1906, thç original contractor having failed, on account of defects 
claimed by the hôtel company in the building as constructed, to secure 
a certificate from the architects in charge of construction of the com- 
pletion of the building as required by the contract, and the hôtel com- 
pany at the time withholding from the original contractor the sum of 
$16,000 of the contract price, commenced this action jointly against 
the Fireproofing Company on its contract, and the Guaranty Company 
on its contract of guaranty, to recover the damages alleged to hâve 
been sustained to thé building by reason of the failure of the Fire- 
proofing Company to keep 'and perform its contract. 

The damages laid in the amended pétition on which the case went 
to trial comprise five items, as follows: (1) Expense of taking down 
and repairing lyalls, $3,000; (2) damages sustained by reason of faulty 
çonstruptiom of roof, $8,000; (3) damages sustained by reason of de- 
fects in construction of floors, $3,800; (4) amount expended in fur- 
nishing false jambs required in constructing interior métal partitions, 
$800 ; ' (S) total' damageâ sustained-, to. building by reason of the Fire- 
proofing Cottipàriy hàying îailed to corpply with its contract, $45,000. 
As to tnesè cliairhs for darnages the court withdr'èW from the considéra-^ 
tion of the juiy ail cçnsidératiori of the'third démànd for damages on 
^çcount 6f, faulty coiistruçtion of the floors. The architects in charge 
of the wol-k decided undèr à truè construction of the contract and 
speçificatioiïis th'è duty df furhishing' the false jâmbs ■ for which the 
ïourth dèmand was madë re§ted with the Fireproofing Company. 
There sëemstbbé no çohtroyersy dvér th'e corréctnëss 6i this décision, 
as the contract betweeh thè parties Made thé décision Oî the architects 
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as to the true construction of the plans and spécifications final and coni" 
clusive. 

The theory on which the original contractor as plaintiff bottomed its 
case was that the cinder concrète employed by the Fireproofing Com- 
pany was composed of defective materials on account of having 
therein deleterious substances, and on account of defective workman- 
ship in its préparation or mixing which caused it to expand, and this 
expansion of the concrète used in the floors caused the walls of the 
building to be pushed outward, cracking, damaging and weakening 
them, and the concrète itself to disintegrate, from which the roof be- 
came weak and sagged in such manner as to render it unsuitable and 
unfit for the purpose for which it was designed. 

While défendants in the court below took certain exceptions, as 
shown by the record, to the sufficiency of statement of plaintifï's 
cause of action against them by way of motions to make definite and 
certain, yet the record fails to disclose any proper objection in the trial 
court to the right of the plaintiff to maintain the action brought, or 
its right to maintain such action jointly against défendants. On 
the contrary, défendants voluntarily came in, answered, denying the 
charges made in the pétition of f allure of the Fireproofing Company 
to comply with its contract, but, on the contrary, alleged full perform- 
ance therewith, and counterclaimed for the sum remaining unpaid of 
the contract price. On issue joined the jury found the facts for the 
plaintilï and returned a gênerai verdict in f avor of plaintiff and against 
défendants for the sum of $37,559.80, and also returned answer to a 
spécial interrogatory subpiitted, as f ollows : 

"(4) What amonnt o*" damage, if any, do you flnd was caused by fallure of 
the Firèproofina- Company to perform its contract, if you find there was sucll 
a f allure? A. .%35,000." 

On this gênerai verdict judgment was entered against the Fireproof- 
ing Company for the amount thereof, and against the Guaranty Com- 
pany for the full penalty of its bond — $25,660. From this judgment 
the Fireproofing Company and the Guaranty Company prosecute sepa- 
rate writs of error, the same being cases Nos. 3,006 and 3,007, respec- 
tively. 

The original contractor, as plaintiff in error, brings and prosecutes 
its writ of error in case No. 3,008 contending it was entitled, as a mat- 
ter of right, on the upholding of the verdict, to hâve judgment entered 
in its ' f avor against the Fireproofing Company for the full amount of 
the damages found by the jury to hâve been sustained to the building 
by reason of the failure of that company to comply with the conditions 
of its contract as found in answer to spécial interrogatory No. 4, re- 
gardless of the offset claimed by it. While plaintiffs in error, défend- 
ants below, hâve each assigned separately more than 125 grounds of 
error, yet they will be considered jointly, and, as counsel in their brief 
and argument hâve condensed and resolved thèse many assignments of 
error into four propositions, ail errors assigned by them will be con- 
sidered in discussing such propositions, and of thèse in their order. 

It is first insisted there was no sufficient évidence to sustain the 
charge made in the pétition that the concrète used by the Fireproofing 
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Company was either composed of insufficient or defective materials or 
was improperly mixed or prepared, or that such defects or insufficient 
materials, or improper workmanship caused the in jury to the building 
charged to hâve been sustained. Therefore, it is contended the court 
erred in refusing the request made for an instructed verdict in favor 
of défendants. In this regard, without attempting a statement of the 
évidence tending to support the allégations of the pétition, we are con- 
vinced from a reading of the record there was sufficient évidence to 
carry the case to the jury, and the request for instructed verdict made 
by défendants was properly denied. In fact, this point was con- 
ceded by counsel for plaintiffs in error at the oral argument. 

The second contention is that a recovery was permitted under the 
erroneous theory that by its contract the Fireproofing Company im- 
pliedly warranted the materials used in the fireproofing, and the work 
of mixing it and putting it in place should be such that it would be rea- 
sonably sufficient for the purpose for which it was intended, and would 
do no damage or injury to other parts of the building, and this con- 
tention is said to be well taken for thèse reasons: (a) Because the 
theory of an implied warranty was not presented by the plaintiffs' pé- 
tition ; (b) because the express warranty respecting the structural steel 
excluded the idea of an implied warranty respecting any other part of 
the work; (c) because the plaintiffs had a représentative to supervise 
and examine the work as it progressed ; and (d) because no latent de- 
fects in the fireproofing were charged or proven. 

It is true the pétition did not in terms charge the obligation imputed 
to the Fireproofing Company respecting the .quality of the materials, 
and workmanship in the fireproofing rested upon an implied warranty, 
nor was it essential it should so do. It was sufficient if the contract 
was declared upon according to its légal effect, whether that arose 
from an implied or an express warranty. The pétition not only set 
forth the contract at length, but also charged the fireproofing con- 
templated by the contract was to be such as would be perf ect and com- 
plète when in place, and was to be of proper materials and workman- 
ship; and it further charged the materials and workmanship did not 
comply with the contract, but were defective and faulty, in that the 
materials used were not sufficiently mixed, or mixed in proper propor- 
tions ; that it thereby lost its strength of cohésion and adhésion, and 
became useless for the purpose for which it was intended; that the 
cinders used in the fireproofing were mixed with a large amount of 
sulphur and other chemicals which caused the fireproofing to expand 
in the process of drying and hardening and thereby much injury was 
done to other parts of the building. It is thus apparent the pétition did 
fairly présent the question of the légal effect of the contract; that is 
to say, it charged a warranty either expressed or implied respecting the 
quality of the materials and workmanship employed in producing the 
fireproofing work. The objection on this ground is not well taken. 

Again, it is earnestly insisted the spécial guaranty or express war- 
ranty that the structural steel to be furnished and erected by the Fire- 
proofing Company under the terms of the contract should carry loads 
as shown and specified, as a matter of law, operated to exclude from 
the contract in either its exécution or enforcement the existence of an 
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împlîed agreement or warranty that the work of fireproofing should be 
donc in a workmanlike manner, and when completed be reasonably suf- 
ficient for the purpose for which it was designed and contracted. Is 
this contention sound as applied to the particular facts of this case? 
At the trial the court charged the jury the contract in question did 
carry with it an implied warranty, as f ollows : 

"The law implies that ail work to be done under the contract should be 
good and workmanlike and proper, and suffleient for the purposes for which 
it was to be used whether the wrltten contract so specified or not." 

Was this error? In this connection it should be observed the struc- 
tural steel was not to be manuf actured or produced by the Fireproofing ' 
Company, but was to be purchased by it from others. Not so of the 
fireproofing. Its préparation and the work of putting it in place was 
the business in which that company was particularly engaged and 
which it held itself out as specially qualified to perform. By the con- 
tract it was left for it to sélect the materials to be used; to mix or 
prépare them according to its own formula ; to employ and direct the 
laborers employed in preparing and putting the product in place. Un- 
der such circumstances surrounding the parties, in the absence of the 
spécial guaranty found in the contract as to the structural steel to be 
furnished and erected thereunder, there can be no doubt whatever but 
that the law would imply a warranty of proper workmanship and rea- 
sonable fitness for use of the completed fireproofing work, the rule in 
such case being this : 

"Where a buyer buys a spécifie article, the maxim 'caveat emptor' applies ; 
but where the buj'er orders goods to be supplied, and trusts to the judgment 
of the seller to sélect goods which shall be applicable to the purpose for 
which they are ordered, there is an implied warranty that they shall be rea- 
sonably fit for that purpose." Cockburn, C. J., Btgge v. Parkinson, 7 Hurl- 
stone & Norman (Eng. Exe. Rep.) 954. 

Mr. Justice Harlan, delivering the opinion of the court in Kellogg 
Bridge Co. v. Hamilton, 110 U. S. 108, 3 Sup. Ct. 537, 28 L. Ed. 86, 
said: 

"But when the seller Is the maker or manufacturer of the thlng sold, the 
fair presumptlon is that he understood the proeess of Its manufacture, and 
was eognizant of any latent defect caused by such proeess and agalnst which 
reasonable diligence might hâve guarded. This presumptlon Is justified, in 
part, by the fact that the manufacturer or maker by his occupation holds 
hlmself ont as compétent to make articles reasonably adapted to the purposes 
for which such or similar articles are designed. When, therefore, the buyer 
has no opportunity to Inspect the article, or when, from the situation, in- 
spection is impracticable or useless, it is unreasonable to suppose that he 
bought on his own judgment, or that he did not rely on the judgment of the 
seller as to latent defects of which the latter, if he used due care, must hâve 
been informed during the proeess of manufacture. If the buyer relied, and 
under the circumstances had reason to rely, on the judgment of the seller, 
who was the manufacturer or maker of the article, the law implies a war- 
ranty that It Is reasonably fit for the use for which it was designed, the seller 
at the time being informed of the purpose to dévote it to that use." 

That case arose out of the sale by a company, engaged in the con- 
struction of bridges, of certain false work erected by it in the partial 
fulfillment of a bridge contract ; the sale being to one who was to com- 
plète the bridge and who expected, as the company understood, to use 
175 F.— 42 
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the false work îij so doing. That work proved insufficient, and gave 
way because of latent defects therein which were not discoverable by 
the purchaser by reasonable inspection. In concluding its opinion, the 
court said: 

"AU the facts are présent which, upon any view of the adjudged cases, 
must be held essentlal in an Implled warranty. ïhe transaction was, in ef- 
feet, a sale of this false worif, constructed by a company whose business it 
was to do such work, to be used in the s«ame way the maijer intended to use 
It, and the latent defects in which, as the maker knew, the buyer could not, 
by any inspection or examinatlon at the tiine, discover. The buyer did not, 
because in the nature of things he could not, rely on his own judgment; and, 
^ In View of the eircumstances of the case, and the relations of the parties, he 
must be deemed to hâve relied on the judgment of the company, which alone 
of the parties to the contract had or could hâve knowledge of the manner in 
which the work had been done. The law, therefore, Iniplies a warranty that 
this false work was reasonably suitable for such use as was contemplated by 
both parties. It was constructed for a partlcular purpose, and was sold to 
aceomplish that pTirpose ; and it is Intrinsically just that the company, which 
held itself ont as possessing the requislte skill to do work of that kind, and 
therefore as haiing spécial knowledge of its own workmanship, should be 
held to indemnify its vendee against latent defects, arlsing from the mode of 
construction, and which the latter, as the company well knew, could not, by 
any Inspection, discover for himself." 

In the présent case the defects or faults in the fîreproofing were 
found by the jury to be such as were not discoverable by reasonable 
inspection on the part of the principal contracter, for the jury found 
for the latter, as under the évidence it properly might do, notwith- 
standing the court charged, as follows: 

"The contract provides that the work of flreprooflng was to be done under 
the direction of the architects, the Josselyn & Taylor Company, who had the 
rlght to Inspect the work and material and condemn any part of elther. that 
In their judgment was not suitable and reasonably fit for the purposes for 
which it was Intended, and order it removed and replaced by the Flreprooflng 
Company, in a manner to comply with the contract. This Imposed upon the 
architects the duty of inspecting the material and the manner in which the 
work was being done as it progressed, and if they discovered, or by reason- 
able examinatlon and inspection could hâve discovered, that the Fireprooflng 
Company was not substantially complylug with its contract In any particular, 
and failed to condemn the work and material and order It to be replaced 
with work or material that did substantially comply with the contract, and 
with full knowledge as to such defective work or material, if It was détective, 
accepted without objection the same, then they, the architects, waived for the 
plaintiffi snch defective work and material, and plaintiffi cannot recover for 
the damages eaused theteby ; this, however, applies only to such defects In 
the work or material used that were actually known to the architects, or 
could hâve been discovered by them by reasonable Inspection and examinatlon 
of the work." 

However, the question remains, Did the spécial or expressed war- 
ranty as to the structural steel contained in the contract exclude the 
existence of this implied warranty as to the fîreproofing construction 
woirk contracted for in the same writing ? 

It is indisputably the rule that an expressed warranty of quality in 
a contract of sale excludes any implied warranty of good workmanship 
or fitiiess for use. In De Witt v. Berry, 134 U. S. 306, 10 Sup. Ct. 
536, 33 h. Ed. 896, Mr. Justice Lamar, delivering the opinion of the 
court, said : 
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; "Thére-'are riumerous well-consldered cases that an express warraiity of 
quality exeludea any ImpUed warranty that the articles sold were merchanta- 
ble or fit for their intended use. International Pavement Co. v. Smith, 17 
Mo. App. 264; Johnson v. Latimer, 71 Ga. 470; Cossi-ove v. Beunett, 32 
Minii. .571 [2Ô'N. W. 359]; Shepherd v. Gllroy, 46 lowa, 193; McGraw t. 
Fletcher, 35 Mich. 104. 

"Nor is there any conflict between thèse authorities and others like them on 
the one hand,, and those on the other, which hold that goods sold by a uuui- 
ufacturer, in the absence of an express contraet, are Implledly warrauted as 
merchantable, or as suited to the known purpose of the bnyer. Dushane v. 
Benedict, 120 U. S. 630, 636 [7 Sup. Ct. 696, 30 L. Ed. 810], and cases there 
clted. It is the existence of the express warranty, or its absence, which dé- 
termines the question. In the'case at bar there was sueh an express warranty 
of quality in terms. Not only that, but there was a sample delivered and 
accepted, as such. The law is well settled that, under such clrcumstances, 
Implled warranties do not exist. Mumford v. MePherson, 1 Johns. [N. T.] 
414 [3 Am. Dec. 339] ; Sands v. Taylor, 5 Johns. [N. Y.] 395 [4 Am. Dec. 374] ; 
Beck V. gheldon, 48 N. Y. 365; Parkinson v. Lee, 2 East, 314. In Joues v. 
Just, II. R. 3 Q. B. 197, 202, quoted by Mr. Benjamin in his work on Sales, 
I 657, Mellor, J., delivering the opinion of the court, laid down amoug others 
the following rule: 'Where a known described and deflned article is ordered 
of a manufacturer, although it is stated to he required by the purchaser for 
a particular purpose, still, if the known deflned and described thing be actual- 
ly supplied, there is no warranty that it shall answer the particular purpose 
intended by the buyer. Chanter v. Hopkins, 4 M. & W. 399; Ollivant v. Bay- 
ley, 5 Q. B. 288.' " 

When the contraet of purchase and sale is in writing, and contains 
an express warranty of quality, paroi évidence is not admissible to 
show an implied warranty as to merchantability, manufacture, or fit- 
ness for use. 

Mr. Justice Lamar in De Witt v. Berry, supra, quoting with ap- 
proval from the opinion of Mr. Justice Story in The Reeside, 2 Sumn. 
567, Fed. Cas. No. 11,657, said: 

"A written and express contraet cannot be controlled or varied or contra- 
dlcted by a usage or custom ; for that would not only be to admit paroi évi- 
dence to control, vary, or contradict written eontracts ; but it would be to 
allow mère presumptions and implications, properly arising in the absence of 
positive expressions of intention, to control, vary, or contradict the most for- 
mal and deliberate written déclarations of the parties." 

When, as in this case, an article is to be manufactured and furnished 
by the vendor for a known, spécifie, and definite use of the purchaser, 
and the parties hâve evidenced the terms of their contraet of sale, or 
some memoranda thereof, by writing, it becomes the duty of the court 
in construing such contraet or memoranda in writing to détermine 
whether by the terms employed in the written contraet or memoranda 
the parties hâve excluded such warranties as the law would imply from 
the transaction between the parties; that is to say, in such case the 
inquiry is, Hâve the parties by the very terms of their contraet ex- 
pf essed the full extênt of their engagement ? If so, the law binds them 
to what is expressed in the contraet and wiU imply nothing more; if 
not, ail warranties which the law impHes from the transaction had, 
not excluded by the terms of the writing and not inconsistent there- 
with, will be given efïect notwithstanding the writing. Thompson v. 
Ubbey, 34 Minn. 374, 26 N. W. 1; American Manuf'g Co. V. Klar- 
quist, 47 Minn. 344, 50 N. W. 243 ; Millett v. Marston, 62 Me. 477 ; 
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Ehrsam v. Brown, 64 Kan. 466, 67 Pac. 867. Viewed, then, in thc 
light of the authorities, did the express warranty contained in the con- 
tract exclude the warranty which the law would hâve, implied in this 
case in the absence of such express warranty of the structural steel 
work? 

Cockburn, C. J., in Bigge v. Parkinson, supra, said : 

"Then coiues the question, whether by the particular terms of this contract 
an Implied warranty Is excluded by the express warranty. I accède to the 
proposition, that where both parties bave agreed to ablde by the arbitrament 
of a third person, as to whether goods to be supplied are fit for the purpose 
for whlch they were ordered, and that person décides that the goods are such 
as ought to be accepted under the contract, the parties are concluded by bis 
décision. Hère, if the provisions were to be supplied to the satisfaction of 
the Eêist India Company's offlcers, so that they were to be the sole Judges of 
whether they were fit for the purpose intended, the parties would hâve been 
concluded by thelr détermination. But as I read this Cijntract, in addition 
to the Implied condition that the provisions supplied shall be flt for the pur- 
pose Intended, there is superadded an express condition, not qualifying the 
former, but inserted for the beneflt of the buyer, who undertook to supply 
provisions for the «se of the East Indla Company, who were sendlng out 
troops. It was, 1 think, Inserted to protect the buyer and guard against auy 
dispute; so that, if the provisions did not at (jnce pass survey, others should 
be shipped in thelr place. The seller havlng supplied provisions unfit for con- 
sumptlon, it is said that he bas performed bis contract because be bas suc- 
ceeded In getting the provisions passed by the offlcers of the company." 

In Blackmore v. Fairbanks, Morse & Co., 79 lowa, 283, 44 N. W. 
548, it is said : 

" 'But where a chattel Is to be made or supplied to the order of the pur- 
ehaser, there is an implied warranty that It is reasonably flt for the purpose 
for which It is ordlnarily nsed, or that it Is flt for the spécial purpose in- 
tended by the buyer, if that purpose be communlcated to the vendor vvhen the 
order is given.' 2 BenJ. Sales, § 966. See, also, KIng v. Gottschalk, 21 lowa, 
513. In this case, plalntlfC had not inspected the property ordered, and had 
no opportunlty to do so, when the order was given. On the other hand, de- 
fendant knew the use for whlch the property was intended. Therefore, uu- 
less excluded by the terms of the order, there was an implied warranty that 
the property was flt for the deslgned use, and that it was in merchantable 
condition. Appellant contends that the order, in effect, contalns an express 
warranty that the property shall be In good order ; bence that Implied war- 
ranties must be excluded. It is true that, as a gênerai rule, no warranty wlll 
be implied where the parties bave expressed In words the warranty by which 
they mean to be bound (2 Benj. Sales, § 1002) ; but the rule does not extend 
to the exclusion of warrantles implied by law, where they are not excluded 
by the terms of the contract Thus, an express warranty of title does not ex- 
clude an implied warranty of quality. 2 Benj. Sales, § 1002, note 40, and 
cases tberein cited; Merrlam v. Fleld, 24 Wis. 640; Boothby v. Scales, 27 
Wls. 632; Roe v. Bacheldor, 41 Wls. 360; Wilcox v. Owens, 64 Ga. 601; 10 
Amer. & Eng. Cyc. law, 109. A warranty wlll not be Implied in conflict with 
the expressed terms of the agreement; but there Is no conflict of that kind 
in this case. The implied warranty that the machinery is flt for the use for 
which It was purchased is in harmony wIth the provisions specifying the 
power of the engine and boller, and that It should be in good order, except 
from exposure to the weather, at Lesterville. We UUnk the instruction in 
question was correct, and that those asked by défendant were proi)erly re- 
fused. This conclusion Is not in conflict with the cases relied upon by appel- 
lant. among whlch are Warbasse v. Card, 74 lowa, 306 [37 N. W. 383] ; Mast 
V. Pearce, 58 lowa, 579 [8 N. W. 632, 12 N. W. 597, 43 Am. Bep. 125J : and 
Nlchols V. Wyman, 71 lowa, 160 [32 N. W. 258]." 
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In Boothby and Others v. Scales, 27 Wis. 626, it is said : 

"In Merriam v. Fleld, supra, It was held by thls court, on the authority of 
an Exchequer Chamber décision, that the takfng of a wrltten mémorandum 
containing certain express warrantles upon other points, did not exclude a 
warranty, whlch the law ImpUes, and that the purchaser might sue for and 
recover damages upon a breach of such Implied warranty." 

In Wilcox, Gibbs & Co. v. Owens, 64 Ga. 601, it is said: 

"The guaranty that the article comes up to Dr. Means' analysls does not 
expressly exclude the warranty that It Is merchantable and reasonably suited 
to the use Intended — to wit, the manurlng the land and Increaslng the crop. 
The purchaser had a rlght to stlpulate for both, and not to buy uniess both 
were In the contract, and both might well consist wlthout the overthrow of 
either. The one the law gave the purchaser ; the other the express contract 
gave hlm. Now, if in the express contract It had been covenanted that only 
thls guaranty or warranty should be consldered glven, that none other was 
Intended, or that any other was excluded, or that the only défense to the note 
should be that the thlng sold did not flll the standard of Dr. Meaus' analysls, 
or any words to any such efifect were in the express agreement, then thls Im- 
plied warranty of our Code would be excluded, but not otherwise. And on 
thls Une are the décisions of thls court uniformly, so far as we recall them." 

Applying the foregoing principles to the contract between the par- 
ties in this case, and the situation is this : The original contractor de- 
sired to purchase from and hâve erected by the Fireproofing Company 
certain structural steel which the Fireproofing Company did not manu- 
facture but purchased from others, and as to which, under the circum- 
stances surrounding the parties, the law would raise no implied war- 
ranty that it should carry the loads to be placed thereon, hence, the 
buyer exacted from the seller in the contract of purchase a spécial 
guaranty or express warranty that the steel to be furnished and erected 
thereunder would carry such loads as the spécifications disclosed 
would be placed thereon. At the same time, the original contractor, 
desiring certain fireproofing construction work done on the building, 
by the same written instrument contracted for this work to be per- 
formed under such circumstances as we hâve seen the law would im- 
ply a warranty that it was made of proper materials, and when com- 
pleted would be reasonably suitable for the use desired. Because the 
Fireproofing Company was by the terms of the contract to use its own 
formula of préparation and exercise its own choice of materials to be 
used in the préparation, and as it was to be mixed and put in place by 
the employés of that company, therefore, as in such case the law, which 
ail are conclusively presumed to know, implied a warranty, it must be 
thought an express warranty was intentionally omitted by the parties 
from the contract as wholly unnecessary. Hence, we hold in this case 
the express warranty of the structural steel found in the contract does 
not exclude, and is not inconsistent with, the opération of the implied 
warranty of the fireproofing work as charged by the court. 

Again, it is insisted as ground for reversai that as plaintiff had on 
the ground the architects in charge of the érection of the building it 
was their duty to examine and supervise the work as it progressed, and 
if the materials used or the manner of performing the work was not 
in accordance with the provisions of the contract it was their duty to 
hâve rejected such portions of the work promptly, and their failure to 
so do in this case, and their conduct in allowing the building to proceed 
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to completion, the tttaking of estima-tes and recommendrng payment 
thereof, Gperated as a waiver of: compliance on the part of the Fire- 
pï-oofing Company, and moire espétiàlîy so as in this case the defects 
■vfçfe opçn^nd ol;)vîo'usto ail, and many authôrities are cited and relied' 
upon as sust'aining this contention. United States v. Barlow, 184 U. 
S. 123, 22 Sup. et. 468, 46 L. Ed. 463 ; Chicago & Santa Fé Railroad v. 
Price, 138 U. S. 185, 11 Sup. Ct; '290,' 34 L. Ed. 917; United States v. 
Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 44 L. Ed. 284 ; Sheffield, etc., 
Railway Co. v. Gordon, 151 U. S. 285, 14 Sup. Ct. 343, 38 L. Ed. 164; 
Memphis Trust Co. v. Brown-Ketchum Iron Works, 166 Fed. 398, 93 
C. a.A. 162; Choctaw & M. R. Co. v. Newton, 140 Fed. 325, 71 C. C. 
A. 655 ; Ashland, etc., Co. v. Shores, 105 Wis. 122, 81 N. W. 136 ; 
Young V. Stein, 163 Mich. 310, 116 N. W. 195, 17 L. R. A. (N. S.) 231, 
125 Am- St. Rep. 412, and many other cases. 

Neither the existence nor the soundness of the rule hère contended 
for, ■ -'lere applicable, can be denied. It is undoubtedly compétent for 
parties to a building or other construction contract to stipulate therein 
that the work to be performed under the contract shall be done under 
the supervision of an engineer, architect, or other named person in 
charge whose judgment and décision in ail matters of différence be- 
tween the parties shall be final and conclusive. Under such contract, 
when made, the décision of the arbiter chosen, in the absence of fraud, 
collusion, or such gross mistake as -will imply bad faith, is forever 
conclusive. The cases above cited, and many others that may be 
found, affirm the existence and soundness of this rule where appli- 
cable. 

However, the question hère is, Did the parties so contract in this 
case, and thus make it the law of the case? As has been seen, article 
I of the contract, among other things, provides : 

"Work to be executed as shown on drawlngs and described In spécifications 
prepared by the Josselyn & Taylor Oo., architects, in connection wlth tba 
drawlngs submltted by the contractor, and whlch are a part of this contract." 

Article II provides : 

"It is understood and agreed by and between the parties hereto that the 
work included in this contract Is to be done under the direction of the said 
architects and that thelr décision as to the true construction and meaning of 
the drawlngs and spécifications shall be final." 

"Article IV. The contractor shall provide sufflclent, safe and proper faclli- 
tles at ail tlnies for the inspection of the work by the architects or their au- 
thorlzed représentatives ; shall, withln twenty-four hours af ter receiving 
written notice from the architects to that efCect, proceed to remove from the 
grounds or buildings ail materlals condemned by them, whether worked or 
unworked, and to take down ail portions of the work whlch the architects 
shall by like written notice condemn as unsound or itnproper, or as in any 
way f alling to conform to the drawlngs and spécifications, and shall make 
good ail work damaged or destroyed thereby." 

Howçver, the spécifications for the doing of the work adopted as a 
part of this contract further pro vide : 

"Eaeh bldder inust understand that, should hls proposai be accepted, in- 
spection of or payaient for any part of the work embraced therein by the 
Cedar Raplds Hôtel Compaiiy wlU not relieve hini of responslbllity to remedy 
any détective materlals or workmanship at hls expeuse, at any time bet'ore 
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final Inspection and aeeeptance and final payment for ail the materlals and 
work conteniplated and embraced in Ms proposais." 

And article X of the contract provides : 

"It is further mutnally agreed between the parties liereto thnt no certifioate 
given or payment made under this contract except the final certificate or iiual 
payment, shall be couclusive évidence of the performance of tîils contract ei- 
ther wholly or In part and that no payment shall be construed to be an ae- 
eeptance of détective work or Improper materials." 

From the provisions of the contract above quoted it is clear the work 
was to be done under the supervision of the architects; that their dé- 
cision as to the true construction and meaning of the spécifications and 
drawings was final ; that they might condemn materials or work, and 
cause it to be removed from the building and ground. However, it 
is equally clear the contract does not make the acts and décisions of the 
architects binding and conclusive on the parties in any sensé except 
as to the true construction of the spécifications and drawings. Ttîe 
contract under considération, in this aspect, does not difïer in légal ef- 
fect from that construed by the Suprême Court in Mercantile Trust 
Co. v. Hensey, 205 U. S. 398, 37 Sup. Ct. 535, 51 L. Ed. 811, wherein 
Mr. Justice Peckham, delivering the opinion of the court, said : 

"The other ground taken for a reversai in this case is that the architect's 
certificate of July 29, 1901, v?as- conclusive between the parties, and whs a 
bar to the maintenance of this action. Mr. Palmer, in hls îetter or certificate, 
reported the completion of the buildings accordlng to bis interprétation of th.e 
plans and spécifications, and that where déviations had been niade from theua 
it was where the same were inconsistent and amblguous, and In ail cases of 
Inconslstency and amblguity the work had been done accordlng to the inter- 
prétation most bénéficiai to the houses. We do not think this certificate was 
conclusive, and it did not, therefore, bar the maintenance of this action. The 
language of the contract, upon which the claim is based, is set out In the fore- 
going statement, and while it provides that the work shall be completed agree- 
ably to the drawings and spécifications made by M. D. Hensey, archltect, in 
a good, workmanlike, and substantlal manner, to the satisfaction and under 
the direction of Bâtes Warren, or the archltect placed in charge by him, to be 
testified by writing or certificate under the hand of Bâtes Warren, or the ar- 
chltect placed In charge by him, it ontits any provision that the certificate 
sliall be final and conclusive between the parties. In other words, the con- 
tract provides that before the builder can clalm payment at ail he inust obtain 
the certificate of the archltect; but, after such certificate bas been glven, 
there is no provision which bars the plaintifC from showing a violation of the 
contract in niaterial parts, by which he has sustalned damage. A contract 
which provides for the work on a building to be performcd in the best mati- 
ner and the materials of the best quallty, subject to the aeeeptance or rejec- 
tion of an archltect, ail to be done in strict accordance with the plans and 
spécifications, does not make the aeeeptance by the archltect final and con- 
clusive, and will not blnd the owner or relieve the contractor from the agree- 
ment to perform accordlng to plans and spécifications. Glacius v. Black, 50 
N. lY. 145 [10 Am. Rep. 449] ; Fontano v. Robblns, 22 App. D. C. 253. * « * 

"The whole contract shows. In our opinion, that the certificate that the 
houses had been completed accordlng to the contract and its plans and spéci- 
fications was not to be conclusive of the question, and the plalntifC was not 
thereby precluded from showing that in fact the contracter had not complled 
with his contract, and the piaintiff had thereby sustalned damage. The cases 
cited in the opinion of the court below (Fontano v. Robblns, 22 App. D. 0. 
253 ; Bond v. Newark, 19 N. J. Eq. 376 ; Memphis, etc., R. R. Co. v. Wilcox, 
48 Pa. 161 ; Adlard v. Muldoon, 45 111. 193), are. In substance, to this efCect. 
To make such a certificate conclusive requires plaln language in the contract. 
It is not to be implied. Central Trust Co. v. Louisvllle, etc., R. R. Co. [O. Cl 
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70 Fed. 282, 284. The cases of Sweeney v. United States, 109 U. S. 618 [3 Sup. 
et. 344, 27 L. Ed. 1053], Martlnsburg, etc., Rallroad Co. r. March, 114 U. S. 
549 [5 Sup. et 1035, 29 L. Ed. 255], Chicago, etc., Rallroad Co. v. Priée, 138 
V. S. 185 [11 Sup. et. 290, 34 L. Ed. 917], Sheffield, etc., E. E. Co. v. Gordon, 
151 U. S. 285 [14 Sup. Ct. 343, 38 L. Ed. 164], were ail cases in which the con- 
tract itself provided that the certlflcate should be final and eonclusive betvveen 
the parties. The only case In whIch the certlflcate of the archltect or bis dé- 
cision was by the contract made final was In case of doubt as to the meaniug 
of drawings, in which case référence was to be made to the archltect In 
charge, whose décision was to be final." 

See, also, United States v. Walsh, 115 Fed. 697, 53 C. C. A. 419 ; 
Central Trust Co. v. I^uisville, etc., Ry. Co. (C. C.) 70 Fed. 282; 
Railroad Co. v. Wilcox, 48 Pa. 161. 

It is further contended as the def ects in the building appeared long- 
before its completion, and were open and visible and not undisclosed, 
and as the Fireproofing Company was permitted to continue the use of 
the defective concrète to a completion of its contract, with the full 
knowledge of the architects in charge, the right of the plaintiff to 
withhold payment of the remainder of the contract price or to recover 
damages for faulty construction must be held to hâve been waived. 

In considering the weight to be given to this contention, it must be 
ever borne in mind, as has been seen, the architects were not empow- 
ered by the contract between the parties to bind plaintiff to an accept- 
ance of the work as it progressed by their décision as to whether such 
work donc was a fulfillment of the terms of the contract. The system 
of fireproofing, including the kind of concrète used, was, under the 
terms of the contract, left to the décision of the Fireproofing Company, 
so long as it fulfilled ail requirements of the contract. While the fact 
that the walls of the building, from some cause, did crack and break 
was known long before the completion of the building, not only to 
the architects in charge, but to ail parties concerned, yet the cause 
which produced this resuit, or the extent to which the injury would go, 
or the damages extend, was wholly unknown and undiscovered, hence 
this action was brought to hâve investigated and determined the cause 
of the injury to the building, and the extent of damages sustained, it 
being the contention of the plaintiff the cause lay in the kind of in- 
grédients used and the manner employed in the manufacture of the 
concrète work done by the Fireproofing Company, which, as contended 
by plaintiff, constituted a breach of its contract. On the contrary, it 
was contended by défendants below the contract of the Fireproofing 
Company had been fully performed and faithfully carried out. The 
Fireproofing Company therefore denied breaching its contract, or its 
liability for damages sustained, and sought to recover the balance un- 
paid of the contract price. 

In our opinion the acts and conduct of the architects in not rejecting 
the concrète work as it progressed, in making estimâtes and recom- 
mending payments thereon to the Fireproofing Company long after 
the architects had discovered and knew of the cracking of the walls 
and other defects in thé building, were proper and pertinent evidentiaî 
facts for the considération of the jury under the issue joined ; yet, as 
the architects in charge under the terms of the contract were not em- 
powered to bind and foreclose plaintiff from litigating the quality of 
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the fireproofing, plaintiff cannot by such acts and conduct of the archi- 
tects be held to hâve, conclusively waived its right to do so. United 
States V. Walsh, supra; Brigg v. Hilton, 99 N. Y. 517, 3 N. E. ."jl, 52 
Am. Rep. 63; Flannery v. Rohrmager, 46 Conn. 558, 33 Am. Rep. 36; 
Moulton V. McOwen, 103 Mass. 587 ; Railroad Co. v. Wilcox, 48 Pa. 
161 ; Monahan et al. v. Fitzgerald, 164 111. 535, 45 N. E. 1013 ; Van 
Buskirk v. Murden, 22 111. 446, 74 Am. Dec. 163 ; Korf v. Lull, 70 111. 
420; Mitchell v. Wiscotta Land Co., 3 lowa, 309. This question was 
under proper instructions submitted for the considération of the jury. 
The only remaining claim of error to be considered is stated by 
counsel in the brief for plaintiffs in error, as follows : 

"The plaintiff at various times changed Its pleadings as to the character 
«f its damage. Finally it was permitted, in a suit upon the bond, to recover 
from the principal upon the theory that It was liable In exeess of the penalty, 
and against the surety for the amount of the penalty. Without any proof of 
«laim or requirement made or established on behalf of the owner against the 
original contracter, the latter was permitted to recover against the subcon- 
tractor for ail damages done to ttie owner's building, estimated upon the basis 
of what it would cost to repair the same and make a perfect building 
thereof." 

It is true, as shown by the record, the pétition and claims of the 
plaintiflf were several times amended before trial. Part of such amend- 
ments appear to hâve been made voluntarily by plaintiff and other 
parts in compliance with orders of the court secured by défendants on 
motions to make the pétition of plaintiff definite and certain. How- 
ever, whatever changes were made in the pleadings of the plaintiff 
seem to hâve been sanctioned and allowed by the trial court in the ex- 
ercise of its discrétion, and constitute no ground of error. 

It is further true, as shown by the' record, plaintiff below was per- 
mitted to recover in a joint action against the Fireproofing Company 
for breach of its contract the entire damage to the building, estimated 
on the basis of what it would cost to repair it to comply with the con- 
tract, and against the Guaranty Company on the surety bond given 
by the Fireproofing Company as principal, and the Guaranty Company 
as surety, for the fiull penalty of the bond, and this without any show- 
ing made that plaintiff had been required to or had in any manner re- 
sponded to the hôtel company for damages sustained by it by reason 
of the defective and faulty condition in which the building was con- 
structed. However, it would seem from an examination of the record 
altogether stale and unprofitable to consider how much of merit there 
is in this contention now made by plaintiffs in error. As bas been 
seen by the statement of facts above made, the propriety of plaintiff's 
maintaining this joint action and the right to recover damages for 
breach of the contract from the Fireproofing Company, based on what 
it would cost to repair the entire building, before plaintiff had been 
compelled to respond in damages to the hôtel company, or had adjusted 
and settled such damages with that company, was not raised in appro- 
priate manner for décision by the trial court, but the court was invited 
by requests to charge made by défendants to proceed to a détermination 
of the issues joined in this case before the matters in différence be- 
tween the plaintiff and the hôtel company had been determined and 
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adi'usted. As shown by the reCërd at the trial, the défendants re- 
quested the court to charge as follows : 

"You are instracted that before you can allovv aiiything tp plaintiffi eltber 
on Its original pet'ition or by way of déduction from the coùnterclaim of the 
General Fireproofing Company, you mnst flnd that the plaintifiC is liable for 
such amount tothe Cedar Rapids Hôtel Company, or that the Oedar Rapids 
Hôtel Company would hâve the right to make a déduction from the claim of 
Wallàce & Son against It of such amount, and if, under the évidence and the 
instructions of the court you do not'find or come to the conclusion that the 
Oedar Rapids Hôtel Company had any right to withhold from Wallace & Son 
the balance unpald on the contract between Wallace & Son with the Cedar 
Rapids Hôtel Company, then I Instruet you and charge you that Wallace & 
Son would be eutitled to no déduction on their contract with the General 
Fireproofing Company." 

The record further shows the court did charge as follows : 

"It was the duty of the Fireproofing Company to use suitable material for 
the fireproofing, and mlx or prépare the same in a good and vyorkmanlike 
manner, even though it is not so expressed in the contract, so that it would 
be réasonably sufflclent for the purposes for whieh it waS Intended, and do 
no damage or injury to the walls of thé building ; and, if it failed to so do, 
then it dld not substantlally comply with its contract, and it is liable to the 
plalntifC for the defects in such concrète and the InJury to the walls, if any, 
casued thereby, to the same extent, and tliat only, that plalntifC would be lia- 
ble to the Hôtel Company because of such defects, and which the Hôtel Com- 
pany might recover from the plaintifE ; and If the Hôtel Company, under the 
évidence before you, could not recover of the plalntifC for any damages to the 
building, then the plalntifC cannot recover of the Fireproofing Company for 
any suoh damages." 

It is knowledge common to ail, the judgment of a trial court ren- 
dered in the exercise of its jurisdiction may be reviewed and reversed 
on those questions of law only r'aised for décision in the trial court; 
that the theory of the rights of the parties adopted in the trial court 
and there acquiesced in by ail the parties thereto will be adopted by the 
appellate court on review; and that a party who expressly invites the 
trial court to err in its rulings cannot thereafter be beard to complain 
of errof in such rulings. Baltimore & Potomac R. R. Co. v. Mackey, 
Wï U. S. 72, 15 Sup. et; 491, 39 L. Ed. 624; Nashua Iron & Steel 
Co. V. Brush, 91 Fed. 213, 33 C. G. A. 463. 

Frorn this review of the questions presented in the record, in so far 
as cases Nos. 3,006 and 3,007 afè concerned, we find no error sufficient 
to wdrk a reversai ôf the judgment entered. 

Turning tiôw to case No. 3,008, wherein plaintifï below complains 
of the action of the trial coUrt in refusing to enter judgment in its 
f avor and: against the Fireproofing Gortipany for the f uU amount of the 
damages- found to bave been sustained to the building by reason of 
that Company failing to eomply with its contract, as shown by the an- 
swerreturned by the jury to spécial interrogatory No. 4, instead of in 
the amount found in the gênerai verdict, it is sufficient to observe: 
While mtich is said in the briefs of counsel as to the effect of a spécial 
verdict, when directed and returned into a fédéral court, on the gênerai 
finding of the jury, we may safely lay that question aside from con- 
sidération in this case, and for this reason: If the Fireproofing Com- 
pany had fulfilled its contract with the plaintiffi, it would unquestion- 
ably bave been entitled to receive and would hâve received the unpaid 
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portion of the contract price. Whîle the jury f ound by both its gênerai 
and spécial verdicts that company did net perform but did breach its 
contract, for which it vvas held liable to plaintifE in damages in the sum 
of $35,000, yet, the measure of such damages, as fixed by the trial 
court in its charge to the jury, was the reasonable cost of placing the 
defectively constructed building in such condition as to comply with 
the contract. In this respect the court charged as f ollovvs : 

"If you fini from the évidence that the F'irepTooflng Company failed to 
comply with its contract, and that the architects did not approve the \York, 
or knowingly waited the defects therein, as hereafter to be stated, then yen 
■will consider and détermine the damages to the building caused by the f allure 
of the Fireproofing Company to perform its contract. Ttie measure of such 
recovery is the reasonable oost of making the work conform substantially to 
that required by the contract. H this can be done without taking eut the 
-work and replaclng it anew, the reasonable cost or expense of so remedyiiig 
it will measure the ainount of the recovery. If this cannot be done, and the 
fireproofing has to be taken out and the walls rebuilt anew, then the reaisou- 
able cost of dolng that will be the measure of recovery. In either case the 
amount of the recovery must be limited to the actual, neeessary, and reason- 
able cost or expense of doing that whleh is neeessary to substantially comply 
with the contract. No spéculative amounts, or damages by way of punish- 
ment to the Fireproofing Oompany, or not based upon substantial facts show- 
Ing with reasonable certainty the amount required to make the worR conform 
to the contract, can be allowed." 

Therefore, as the Fireproofing Company was charged by the verdict 
of the jury with the duty of responding in damages in the fuU amount 
reasonably neeessary to be expended by plaintiff to repair and replace 
the defectively constructed building in precisely the same condition it 
would hâve been if that company had in ail respects fully performed 
its contract, the jury in its gênerai verdict deducted from this sum the 
balance unpaid on the contract and returned its gênerai verdict in such 
amount, and thus made its gênerai verdict conform to the spécial find- 
ing. And in so doing ail parties were placed in the same position as 
though the contract had been fully carried out and performed by the 
Fireproofing Company. In this respect we think the judgment is fair, 
just, and right, and should be afHrmed, and this notwithstanding the 
argument made as to the technical rules of procédure applicable in the 
local courts of the state. 

It foUows the judgment entered must in ail things be affirmed, and 
it is so ordered. 



MICHIGAN TRUST CO. v. FERRY. 

(Circuit Court of Appeals, Eighth Circuit. Jauuary 10, 1910.) 

No. 3,107. 

(Syllabus hy the Court.) 

1. BXECUTOKS AND ADMINISTEA.TORS (§ 4G9*) — SETTI>EMEXT OF ACCOTJNTS— DeV- 

ÀSTAVIT— Pebsonal Claim— Jueisdiction. 

In 1867 F. was appointed exeeutor of the will of his father by a probate 
court in Michigan. He qualified, and flled two reports prior to 1871. He 
beeame a résident of Utah in 1878, and vvas adjudged incompétent, and 
guardians of his person and estate were appointed by a Utah court in 

•For otter cases see same toplc &. % ntjmbee lu Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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1901. In 1903, the reslduary dlstributees of his father's estate flled a 
pétition In the Mlchigan court that he account for the unadmlnistered 
assets of that estate and that the Trust Company be appolnted admïn- 
Istrator de bonis non In hls place, and a notice of hearing of this pétition 
was publlshed as prescrlbed by the Mlchlgan statutes and served on hlm 
In Utah. By a guardlan ad Htem and next frlend and by attorneys em- 
ployed by hls gênerai gnardlans by authorlty of the Utah court he aj)- 
peared, defended, and filed a cross-petltlon to the effect that he should 
not be required to account and that the administration should be closed. 
After évidence and hearing the Mlchlgan court found that he had com- 
mitted a derastavlt, decreed that he was personally llable to the estate, 
and that he should pay out ot hls Indlvldnal property to the Trust Com- 
pany, whlch It appolnted admlnistrator de bonis non, $915,355.08. The 
Trust Company brought an action agalnst F. In Utah upon thls deeree. 

Held: (1) The probate court In Mlchlgan had Jurlsdlctlon to settle the 
account of the assets of the estate between F., the exécuter, and the es- 
tate, and to order him to tum them over to a suecessory admlnistrator. 

(2) It had no Jurisdletlon to adjudlcate the clalm agalnst hlm person- 
ally and agalnst hls Indlvldual property for his devastavit, or to order the 
amount it adjudged due on account of that clalm paid to the Trust Com- 
pany as admlnistrator de bonis non or otherwise. 

[Ed. Note. — For other cases, see Bxecutors and Admlnistrators, Dec 
DIg. § 469.*] 

2. CoNsraruTioNAL Law (I 43*)— Due Pbocess or Law— Substituted Service. 

One who aceepts an office, a right, or a privilège bestowed by virtue of 
the statutes of a state whlch provide that the courts of that state may 
acqulre Jurisdletlon to détermine speeified controversies between hlm and 
others by means of a publlshed notice of hearing thereof consents to the 
service of notice thereof in that way, and is estopped from deuying Its 
suffleiency. 

[Ed. Note. — For other cases, see Oonstltutional Law, Cent. Dlg. § 41', 
Dec. Dlg. § 43.*] 

3. ExECUTORS AND Administbatoks (§§ 468, 469*)— Probate Court— Devasta- 

vit— No JUBISDICTION OF A PERSONAL CLAIM FOB. 

A proceedlng for the administration of an estate Is a proceeding In 
rem. 

A clalm of reslduary legatees and devisees agalnst the person and the 
Indivldual property of one who bas been an exécuter or admlnistrator of 
an estate, founded upon hls conversion and maladministration of the as- 
sets thereof, is a clalm in personam, and it is not wlthln the seope of the 
Jurisdiction of a probate court in Mlchlgan in a proceeding for the ad- 
ministration of an estate. 

[Ed. Note. — For other cases, see Bxecutors and Admlnistrators, Cent. 
Dlg. §i 1999-2013 ; Dec. Dlg. §§ 468, 469.*] 

4 EXECUTOKS AND AdMIN] STEATOBS (§ 120*) — PEOBATB OoUBT— DEVASTA VIT— 

No Jurisdiction to Decree Payment for to Administbatob De Bonis 
Non— "Administered Assets." 

An admlnistrator de bonis non takea the unadmlnistered assets of an 
estate only, and thèse whlch do not remain in specle, but hâve been 
changea in form, mixed wlth those of the former exécuter, or converted 
to the latter's use, are "administered assets." 

A daim agalnst the person or the indivldual property of an admlnistra- 
tor or exécuter for debt or damages on account of hls conversion or mal- 
administration of the assets of the estate is the property of the creditors 
and (listrlbutees thereof, and not of an admlnistrator de bonis non, and a 
probate court bas no Jurisdletlon to decree its payment to such a sueces- 
sory admlnistrator. > 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dlg. §§ 485-492; Dec. Dig. § 120.*] 

*For other cases see same topic & § ndmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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B. JUDGMENT (S 28*) — JtJBISDICTION— POBTION or DECREE IN EXCESS OF VOID. 

That portion of an order, Judgment, or decree ot a court, which bas 
Jurlsdietlon of a snbject-matter and of the parties to it, which Is In ex- 
cess of Its Jurlsdlctlon, is as futile as a decree wlthout any jurlsdictlon. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. § 39 ; Dec. Dlg. 
f 28.»] 

8. PEOOESS (} 48*) SUBSTITUTED SERVICE— SERVICE ON NONRESIDENT— PER- 

SONAL Service or Appearance Requisite in Personal Actions. 

Personal service of notice within the jurlsdictlon of the court, or a vol- 
untary appearance, or a consent to substltuted service is Indispensable 
to the Jurlsdlctlon of a court to adjudlcate a claim which is merely Per- 
sonal, or which charges property of the défendant beyond the territorial 
Jurisdlction of the court. 

[Ed. Note. — For other cases, see Process, Cent. Dlg. i 46; Dec. Dig. 
S 48.*"] 

T. Constitutional IiAW (i 309*) — Dus Process— Notice must Wabn of 
Claim and of Relief Sought. 

The notice which wlll constltute due process of law must be such that 
the défendant may be advlsed from It of the nature of the claim against 
hlm and of the relief sought from the court If the claim is sustalned. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 929. 
930 ; Dec. Dlg. § 309.*] 
& Courts (|§ 365, 374*) — Due Process— Question for Fédérai. Courts— Not 
Governed bt State Laws and Décisions. 

State laws and décisions eannot détermine for the national courts what 
constitutes sufficient process of law, suffiClent service of process, or suf- 
flclent appearance of parties, but It Is thelr duty to exercise their Inde- 
pendent judgment in decldlng thèse questions notwlthstaudlng the full 
falth and crédit provision of the Constitution. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. §§ 950, 981; Dec. 
Dlg. |§ 365, 374.* 

State laws as rules of décision In fédéral courts, see note to Wllson v. 
Perrln, 11 C. C. A. 71 ; Hlll v. Hite, 29 a C. A. 553.] 

9. Constitutional Law (| 309*) — Due Pbocess- Insufficient Notice. 

Notice of a hearlng before a probate court of a pétition for the settle- 
ment of an account of an exécuter for his removal and the appolntment 
of an admlnlstrator de bonis non is not due process of law to sustaln a 
decree against the person and the property of the Indivldual served, to 
the effect that he pay out of his own property $915,355.08 to the succes- 
sory admlnlstrator on account of his conversion and maladminlstratlon 
of the assets of the estate. 

[Ed. Note. — FOr other cases, see Constitutional Law, Cent Dlg. SS 929 
9S0; Dec. Dlg. f 309.*] 

10. INSANE PeBSONS (§ 94*) GUAKDIAN AD LlTEM— PeEVIOUS JuRISDICTION OF 

Ward Indispensable to His Authobity and to Power of Court to 
Appoint Him. 

No court bas jurisdlction to appoint a guardlan ad lltem to défend, and 
no guardlan ad lltem bas authorlty to défend, or to submit to aiiy court, 
or to appear In the litlgatlon over any claim or controversy of which that 
court had not prevlously acqulred jurlsdlctlon by service of due process 
npon his ward. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dlg. § 164 : Dec. 
Dlg. S 94.*] 

11. iNSANE Persons (| 93*) — General Guabdians— No AuTHORrrr to Charok 

Estate oe Person of Ward by Appbaring in Other Jurisdictions. 

Nelther the gênerai guardians of the person and estate of a ward, nor 
the court which appoints them, bave any power to charge the person or 

*For «tber caseï lee same topic & i nuubeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexu 
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theïproperty of thelr livard wlthln the, territorial jurlsdlction of that 
court ibydefending In or submltting to any court wlthin another juris- 
dlctiom or byappearlng thereln In any Utlgation over any claim of which 
i . the latîter «ourt had not otherwise aCQuired jurlsdiction. 

[IM. Note; — For otlier cases, see Insaue Pergons, Cent. Dig. § 163 ; Dec. 
Dlg. § 93.*] 

In Efrôr to the Circuit Court of the United States for the District 
of Utah. 

Action by the Michigan Trust Company against Edward P. Ferry. 
Judgment for défendant, and plaintiiif brings erron: Affirmed. 

Henry C. Hall and Edward B. Critchlow (Dunbar'E. Carpenter, on 
the brief),:for plaintiff in error. 

Waldemar Van Cott and Joseph T. Richards, for défendant in er- 
rer. , ■ 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H, MUNGER, District Judge. 

SANBORN, Circuit Judge. The Michigan Trust Company, a cor- 
poration of the State of Michigan, brought this action in the Circuit 
Court of the District of Utah to recover $915,355.08 from Edward P. 
Ferry, a citizen of that district. The Circuit Court sustained a demur- 
rer to the plaintiff's complairtt and denied a motion to amend it, and 
thèse rulings are assigned as error. The material facts set forth in 
the complaint and the proposed amendment are thèse: In the year 
1867 the de,fendant, Edward P. Ferry, who was then a citizen of Mich- 
igan, was appointed executor of the will of his deeeased father, Wil- 
liam M. Ferry, by the probate court of the county of Ottawa, in the 
State of Michigan. He qualified as such executor, entered upon the 
discharge of the duties of fais office, filed two annual accounts, one in 
March, 1869, and another in March, 1870, and took possession and dis- 
posed of a large amount of property of the estate. In 1878, he remov- 
ed from Michigan and became a résident and citizen of Utah. On 
February 13, 1901, he was adjudged to be an incompétent person by 
the district court of the Third judicial district of the state of Utah, 
his sons, W. Mont Ferry and Edward S. Ferry, citizens of Utah, were 
by that court apipointed guardians of his person and of his estate, and 
hâve since acted as such. 

On'June 26, 1903, residuary legatees and devisees under the will of 
William M. Ferry filed in the probate court in Michigan their pétition 
wherein they prayed that Edward P. Ferry should be removed as ex- 
ecutor of his father's will, "that he or his représentatives be ordered to 
account fôrthwith to said court for the residue of said estate of said 
deeeased which was unadministered, for the appointment of the Mich- 
igan Trust Company, plaintifï herein, or some other suitable person, 
as administrator de fjonis non with the will annexed of said estate, and 
that such probate court mal^e such other and further order in the prem- 
ises as to it might seem proper." Thereupon the probate court made 
an order that the pétition should be heard on July 81, 1903, caused a no- 
tice of the pétition and of the time and place of thé hearing thereon 

*t"or other cases see same toplc & § numeek in Dec. & Am. Digs. 1S07 to date, & Ilep'r Indexes 
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to be published in a newspaper as required by the statutes of Michigan, 
a copy of the order was served on Edward P. Ferry and upon his 
guardians in the state of Utah. the district court of Utah ordered that 
the guardians of the estate of Edward P. Ferry be permitted to défend 
against the daim of this pétition, and thèse guardians retained attor- 
neys who undertook such a défense and were paid by the district court 
out of the estate of Edward P. Ferry in Utah. On motion of thèse at- 
torneys the probate court of Ottawa county appointed one of them 
guardian ad litem and next friend of Edward P. Ferry, and he filed an 
answer to the pétition of the legatees and devisees and a cross-petition 
wherein he alleged that Edward P. Ferry had fully administered and 
accounted for the estate of his father and prayed that he be discharg- 
ed as executor. An answer to this cross-petition was filed, there was 
a hearing upon the issues presented by thèse pleadings, and thereafter 
the Michigan probate court found that the estate of William M. Ferry 
had not been fully administered, that Edward P. Ferry was net entitled 
to an order closing it, that it was his duty to render a true account of 
his doings as executor, that he had failed to do so, that the probate 
court had been compelled to and had made such an account, that there 
were errors, mistakes, and fraud in the rendition of the two annual ac- 
counts made by Edward P. Ferry as executor in 1869 and 1870, which 
the court had corrected, that large amounts of money and of property 
of the estate of his father had come to the hands of Edward P. Ferry 
as executor which he had misappropriated and converted to his indi- 
vidual use, that "Edward P. Ferry, exécuter, is indebted to the estate 
of Rev. William M. Ferry, deceased, ât this date, upon balance of ac- 
count, in thefull and true sum of one million two hundred and twenty 
thousand four hundred and seventy-three and *Vioo dollars ($1,220,- 
473.44), and that said sum of money is now justly due and owing by 
said Edward P. Ferry to said estate, over and above ail légal set-bfïs 
or counterclaims," and this court ordered and decreed that the prayer 
of the cross-petition be denied, that Edward P. Ferry be removed frôni 
his office of executor, that the Michigan Trust Company be appointed 
administrator de bonis non with the will annexed of thé estate of Wil- 
liam M. Ferry upon the filing of its acceptance of the trust, that as 
Edward P. Ferry is hitnself a residuary legatee of one-fourth of the 
residue of the estate of his father he should not be required to pay 
over that portion of the amount due from him as executor to the es- 
tate, but that "the rerriainder of the indebtedness owing by said Ed- 
ward P. Ferry, said executor to thé estate of said William M. Ferry, 
deceased,' is the sum of nine hundred and fifteen thousand three hun- 
dred and fifty-five and «Vioo dollars ($915,3.55.08), and ifis furthçr 
ordered, adjudged and decreed that said Edward P. Ferry is individnal- 
ly liable therefor to the estate of William M. Ferry, deceased, and that, 
within sixty days from this date, said Edward P. Ferry, said executor, 
do pay the sum of nine hundred and fifteen thousand three hundred 
and fifty-five and "Vioo dollars ($915,355.08) to the Michigan Trust 
Company, administrator de bonis non with the will annexed of the 
estate of said William M. Ferry, deceased, together with interest on 
said sum frorn this date ûntil paid at the rate of five (5%) per cent. 
per annum." After this order and dècree was made the guardian ad 
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litem and next f riend of Edward P. Ferry tried to take an appeal there- 
from, but did not succeed. 

Has a probate court which lawfully appoints one executor of an 
estate jurisdiction upon substituted service of notice upon him in an- 
other jurisdiction to adjudicate his individual liability for the taking 
of property of the estate from himself as executor and the conversion 
of it to his own personal benefit? If so, has such a court jurisdiction 
to détermine and fix this individual liability without notice to him that 
such an adjudication would be sought and if warranted by the proof 
might be rendered ? 

The cause of action set forth in the complaint rests upon the de- 
cree of the probate court of Ottawa county that Ferry, the individual, 
is liable for a fixed amount of damages for his taking from himself as 
executor and his conversion to his own use of property of the estate 
which came to his hands as executor. If that court had jurisdiction to 
render that adjudication the complaint stated a good cause of action; 
if it did not hâve that jurisdiction the demurrer was rightly sustain- 
ed. If another person had been the executor and Ferry had taken 
from him in Michigan property of the estate of his f ather, had convert- 
ed it to his own use, and then left the state, there could hâve been no 
doubt that no court in Michigan could hâve acquired jurisdiction to 
détermine his liability therefor by the publication of any summons or 
notice, or by the service of any notice upon him beyond the boundary 
of the State. Personal service upon him within the jurisdiction of the 
court, within the state of Michigan, or his voluntary appearance would 
hâve been indispensable to the acquisition of jurisdiction to détermine 
his liabjlity. 

The statutes of Michigan require any executor before he enters up- 
on the exécution of his trust to give a bond to the judge of probate 
in such sum as he may direct to administer according to law and to 
the will of the testator ail his goods, chattels, rights, crédits, and es- 
tate which shall at any. time corne to his possession, but no court of 
Michigan could hâve acquired jurisdiction to adjudge the liability of 
an obligor on such a bond upon substituted service when he was be- 
yond the jurisdiction of the court. The laws of a state hâve no ex- 
traterritorial force ; no tribunal established by it can extend its process 
beyond the bounds of the state so as to subject either persons or their 
property to its décisions without their consent. Whenever a judicial 
proceeding involves the adjudication of the personal liability merely 
or of the liability of the property of the défendant without the state, 
he must be brought within the jurisdiction of the court by service of 
process upon him within the state or by his voluntary appearance. 
Pennoyer v. Neflf, 95 U. S. 714, 722, 723, 727, 732, 733, 24 L. Ed. 565 ; 
D'Arcy v. Ketchum, 11 How. 165, *174, *176, 13 L. Ed. 648; Galpin 
V. Page, 18 Wall. 350, 367, 368, 369, 21 L. Ed. 959; Insurance Com- 
pany V. Bangs, 103 U. S. 435, 439, 440, 26 L. Ed. 580; Old Wayne 
Life Ass'n v. McDonough, 204 U. S. 8, 17-21, 27 Sup. Ct. 236, 51 E. 
Ed. 345 ; Brown v. Fletcher's Estate, 210 U. S. 82, 90, 91, 92, 28 Sup. 
Ct. 702, 52 L. Ed. 966. 

How, then, can the judgment of the probate court in this case be 
sustained? Counsel for the plaintiff answer on the ground that Fer- 
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ry accepted the appointment of exécuter, and thereby submîtted hirn- 
self to the power of the Michigan court, and his departure from that 
State failed to deprive that court of jurisdiction over him. To the ex- 
tent that his acceptance of his office and the notice of hearing which 
was published extended the jurisdiction of that court over him, this 
answer seems to be sound. The statutes of Michigan granted power 
to this probate court to notify and require every exécuter and admin- 
istrator appointed by it to render to it an account of ail moneys and 
other property of the estate he was administering in his hands as such 
executor or administrator and of the proceeds and expenditures there- 
of (Comp. Laws Mich. 1897, § 9345) ; to give this notice by publica- 
tion (sections 688, 9346) ; to remove the executor or administrator if 
he failed to render to the judge of probate a satisfactory statement 
of his accounts (section 9347) ; and to cause the bond of the executor 
or administrator to be prosecuted whenever he should refuse or omit 
to perform the order or decree of the court for the rendition of an 
account or upon a final settlement or for payment of debts, legacies, 
or distributive shares (section 9491). Those statutes also provided that 
in such a case the writ should run in the name of the judge of probate 
(section 9492); that if judgment should be rendered exécution should 
be awarded for the value of ail the estate of the deceased which should 
hâve corne to the hands of the executor or administrator for which he 
should not hâve accounted, "and for ail such damages as shall hâve 
been occasioned by his neglect or maladministration" (section 9495) ; 
that ail moneys received on any such exécution should be paid to the 
rightful executor or administrator, and should be assets in his hands 
to be administered according to law (section 9496) ; and that when an 
executor or administrator, after being duly cited by the probate court, 
should neglect to render his account, he should be liable on his bond 
for ail damages which might accrue, and his bond might be put in suit 
by any person interested in the estate (section 9439). The pétition of 
the residuary legatees and the notice of hearing thereon which was pub- 
lished pursuant to the statutes gave the défendant ample warning that 
the question whether or not he should be removed as executor, whether 
or not he should be ordered to account for the residue of the estate 
of his father unadministered, and whether or not the Trust Company 
should be appointed administrator de bonis non in his place, would be 
considered and might be decided by the court at the hearing. When 
the office of executor was tendered to him by that court the statutes • 
of Michigan provided that, if he accepted that ofHce, that court might 
acquire jurisdiction to détermine ail thèse issues between him and the 
legatees of his father 's estate upon a service of a notice of the time and 
place of hearing upon him by publication. That office was tendered to 
him on the condition imposed by thèse statutes that the probate court 
should hâve the power to call him before it, and to adjudicate thèse is- 
sues for or against him without other warning than a notice published 
in a newspaper, and he necessarily accepted that condition when he ac- 
cepted his office. That condition was not limited to instances in which 
one or more of thèse issues should arise while he was in the state of 
Michigan, but it included ail cases in which one or more of thèse issues 
should arise while he was executor, and was as effective after as bsf ore 
175 F.— 18 
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his depai'tûrè f rûm the state. One who accepts an office, a right, or a 
privilège bestowed by Virtue of the statutes of a state, which provide 
that tbe courts of that state may acquire jurisdiction to détermine spec- 
ified controversies betWieen him and others by means of a published no- 
tice of hearing thereof, consents to the service of notice in that way, 
and ife estopped frorn denying its' sufficiency. By the defendant's ac- 
ceptante bf the office of executor frorn the Michigan probate court, and 
by that court's published notice of the time and place of its hearing, 
that court acquired plenary jurisdiction to adjudicate whether or not he 
should be removed as executor, whether or not he should account for 
the unadministered assets of his father's estate, the true state of that 
account, and whether or not the Trust Company should be appointed 
administrator de bonis non, and its détermination of thèse issues was 
conclusive. Spencer v. Houghton, 68 Cal. 83, 88, 89, 8 Pac. 679; 
Trumpler v. Cotton, 109 Cal. 250, 254, 355, 41 Pac. 1033 ; Moore v. 
Fields, 42 Pa. 467, 473 ; Martin v. Martin, 214 Pa. 389, 394, 63 Atl. 
1026; Usury v. Usury, 82 Ga. 198, 8 S. E. 60, 61; Stevens v. Kirby, 
156 Mich. 526, 121 N. W. 477, 480. 

It is oiie thing, however, to adjudge the true state of the account 
of the assets of an estate in the hands of an executor and to require 
him to pay or deliver them to his successor, and a very différent thing 
to adjudge that the person who holds the office of executor has taken 
assets of the estate frorn himsèlf as executor, has committed a devas- 
tavit, and is personally liâble in damages therefor in a spécifie amount, 
and to require him to pay that amount out of his individual propérty. 
The former is a détermination of the true state of the account of the 
assets of the èstàte between the executor and the estate; the latter is 
the adjudication of the liability of a person and of his individual prop- 
érty for a tort, or, if the tort be waived, for a debt. The former was 
within the Scope of the jurisdiction of the Michigan probate court be- 
caiifee it was a détermination, aftér due notice of its proposed action, of 
the state of the res that was the subject of the proceeding before it; 
the lattér w'âs thé adjudication pf a challenged cause of action in per- 
sonam at cciriimph law. i 

" A proceeding in a probate cbtirt' to administer upon the estate of a 
deceased person is a proceeding in rem and not in personam. The 
propérty of thei estate within the jtirisdiction of the court is the défend- 
ant, the executor br administrator is its représentative, ail çlaiming ariy 
interest in that propérty under the deceased are parties' tô the proceed- 
ing (Grignon'S'Lessee V. Astor, 5! How. 319, 337, 11 L- Edl'SSS; Shel- 
'jdon's Lésse'e v. Newton, 3 Ohio 'St.' 494, 503 ; Wjlson v. Hartford Fii-e 
^ns. Co:, 90 C: C. Â.-593,'595, 164Fed; 817*, 819, 19 !.. Ri A.;(N. S:) 
'553), and the'ohlj- finding and decrée which the Michigan prb'bate court 
WàS empowered'to'make, and that which it should hâve made: in 'the 
'case before it,''wàs àhadjudicationof the amount ôî'the'assets'of thé 
'estate of the dèc^âsed that wefe'jri the hands bf the executor, Ferry, 
or unaccoti'nted îbr :by hira,| and afl order that he pây or deliver 4hem 
bvèr tb his, subcèSsbr in jnterëst. ';'Thié Ijrhit of its pqwer was such an 
order ànd â ^çroÇèëding ïpr çbhfëftipt'forits disobedience, which' \Vould 
hâve bèen futile, 'becausë the pêrSbn of the defeiidant.Ferry inUtah 
was beyoïidVèabh'ôî the process df the Midhigan court, , ; „ 
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The decree that court rendered, however, was that Ferry, tbe m-' 
dividual, was personally liable for a devastavit in the sum of $915,- 
4 55.08, more than half of which was interest, and that he should pay 
this amount ont of his individual property to the adihinistrator de bonis 
non of the estate of his father. The Surrogate's Court in the state of 
New York and the orphans' court in the statè of New Jersey were 
authorized by statutes of those states to exercise the powers of courts 
of chanc'ery over guardians, administrators, and éxecutors, and to 
issue exécutions to enforce thdr decrees which, by virtue of those 
statutes, created the same Hens and priorities as the judgments of 
other courts, and the cases of Pyatt v. Pyatt, 46 N. J. Eq. 285, 18 
Atl. lOiîS, 1049, and Seaman v. Duryea, 11 N. Y. 324, 329, which 
are cited and much rehed upon by counsel for the complainant, arose 
under those statutes. They are not, however, authoritative in the 
case under discussion, for the orders and decrees of probate courts 
in Michigan create no hens and may not be enforced by exécution. 
The only way in which those courts are authorized to compel obédience 
to their orders or decrees is by imprisonment for contempt, and the 
fact that sueh a proceeding would be futile to compel obédience to an 
order that one should pay $900,000 out of his individual property, since 
a commitment under such an order would constitute imprisonment for 
debt, and that the proceeding for contempt is only available to compel 
the payment or delivery of assets of the estate held by one in trust 
for the distributees, is very persuasive that the decree of the probate 
court in this case was unwarranted. "It is true" said the Suprême 
Court of Michigan, "that probate courts are 'courts of record,' being 
declared to be such by the Constitution, but they are not 'courts of law,' 
according to the ordinary use of that term. They dérive their origin 
and their jurisdiction from a source altogether distinct from the com- 
mon law, and they exercise no functions peculiar to that System. Par- 
ties cannot litigate questions of fact in them, except in the instance of 
probate of wills, or when the power of appointment is to be exercised." 
Holbrook v. Cook, 5 Mich. 225, 238. "The jurisdiction over conten- 
tious litigation belongs, under the Constitution, to courts of law and 
equity." Détroit, L. & N. R. Co. v. Probate Judge, 63 Mich. 676, 30 
N. W. 598; Ferris v. Higley, 20 Wall. 375, 22 L. Ed. 383. And the 
hearing and adjudication of the cause of action in personam against 
Ferry for the damages caused by his waste and conversion of the as- 
sets of the estate of his father was not within the scope of the jurisdic- 
tion of the probate court of Michigan. 

Again, that court adjudged, on the pétition of residuary legatees and 
devisees of the estate of William M. Ferry, that the défendant was in- 
dividually liable to the estate for a devastavit in the sum of $915,355.- 
08, and that he should pay this amount to the administrator de bonis 
non, the Trust Company. But at common law an administrator de 
bonis non takes the goods, chattels, and crédits of the deceased which 
hâve not beén adminisfered only, and ail his property which has been' 
mixed with that of the former exécuter or administrator, or which has 
been converted to his individual use, or into another form,: in short 
ail property of the deceased which does not remain in specie is admin- 
istered, and not unadministered, property. The former exécuter is lia-: 
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Me to credîtors, legatees, and distributees only for his conversion and 
waste of the assets of the estate» and they may maintain suits against 
him therefor. He is not accountable to an administrator de bonis non 
for such maladministration or for anything except the goods and Per- 
sonal property of the deceased in his hands in specie, and no court has 
jurisdiction to render decrees or orders against him for damages for 
delinquencies or devastavits in favor of a successory administrator un- 
less expressly authorized to do so by the statute under which it acts. 
Beau V. New Mexico, 16 Wall. 535, 541, 21 L. Ed. 293 ; United States 
V. Walker, 109 U. S. 258, 260, 3 Sup. Ct. 277, 27 L. Ed. 937 ; Hanifan 
V. Needles, 108 III. 403, 407, 408 ; State v. Fidelity & Deposit Co., 100 
Md. 256, 59 Atl. 735, 736 ; Carrick's Administrator v. Carrick's Exéc- 
uter, 23 N. J. Eq. 364, 366 ; Lucas v. Donaldson, 117 Ind. 139, 19 N. 
E. 758, 760 ; Potts v. Smith, 3 Rawle (Pa.) 361, 24 Am. Dec. 359 ; Row- 
an V. Kirkpatrick, 14 III. 1, 8 ; Newhall v. Turney, 14 III. 338 ; Marsh 
V. People, 15 III. 284, 286; Coleman v. McMurdo, 5 Rand. (Va.) 51; 
Bank of Penn. v. Haldeman, 1 Pen. & W. (Pa.) 161 ; Bell v. Speight, 
11 Humph. (Tenn.) 451 ; Swink v. Snodgrass, 17 Ala. 653, 52 Am. Dec. 
190 ; Slaughter v. Froman, 5 T. B. Mon. (Ky.) 19, 17 Am. Dec. 33 ; 
Gamble v. Hamilton, 7 Mo. 469. This was established and familiar 
law when the Michigan statutes were enacted, but they granted no au- 
thority to an administrator de bonis non to recover from a former ex- 
ecutor or administrator debt or damages for his conversions or delin- 
quencies and gave no jurisdiction to the probate courts of that state 
to decree or order the payment of such debts or damages to him. The 
statutes of Illinois expressly provided that a successory administrator 
might maintain any appropriate action or proceeding against a remov- 
ed executor or administrator for any waste, mismanagement of, or 
breach of duty with respect to the estate occurring during the latter's 
administration (Rev. St. 111. 1874, c. 3, § 39), and the Suprême Court 
of that State held that in the absence of sUch a statute an administrator 
de bonis non could not, while under it he might, sustain such an ac- 
tion (Hanifan v. Needles, 108 III. 403, 407, 408). No such provision 
has been discovered in the statutes of Michigan. On the other hand, 
they leave the causes of action against an executor or administrator 
where the common law placed them — in the hands of the creditors, 
legatees, and distributees of the estate. They limit by express terms 
the power of the probate courts of that state on the death or removal of 
a former executor or administrator to the grant of letters of adminis- 
tration "of the estate not aiready administered" (sections 9318, 9332), 
and they provide one way only whereby the probate court may ever 
acquire any jurisdiction or control whatever over the debts or dam- 
ages or the claims therefor caused by the neglect or maladministration 
of an executor or administrator, and that method is by means of a plen- 
ary suit in another court upon his bond, brought, not by the adminis- 
trator de bonis non, but by the judge of probate (section 9491). And 
they provide one way and one way only whereby the administrator de 
bonis non may ever acquire the control or possession of any of thèse 
debts or damages, and that is a method whereby he may acquire the 
proceeds thereof only after they hâve been coUected by means of an 
exécution issued on a judgment in an action brought by the probate 
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judge in another court and a subséquent payment of the amount thus 
recovered to the administrator de bonis non under section 9496. Ex- 
pressio unius est exclusio alterius. The prescription of this single ex- 
ception to the common-law rule upon this subject excludes ail others, 
and the conclusion that the Michigan probate court had no jurisdiction 
on the accounting to render any decree or order that the défendant 
Ferry should pay and the administrator de bonis non should recover- 
from him the debt or damage resulting f rom his conversions, neglects, 
and maladministration is logical and irrésistible. 

Counsel say, however, in answer to this proposition that where an 
administrator or an administrator de bonis non has recovered a judg- 
ment in one state he may maintain an action upon it in his own name 
in another jurisdiction and his title will be treated as surplusage, and 
this is true where the court which rendered the judgment had juris- 
diction so to do. Talmage v. Chapel, 16 Mass. 71 ; Lewis v. Adams, 
70 Cal. 403, 11 Pac. 833, 59 Am. Rep. 423 ; 2 Black on Judgments, § 
922. But no summons or notice was ever served on the défendant 
warning him that any claim that the Trust Company as administrator 
de bonis non or otherwise was entitled to recover damages for his mal- 
administration ôf the estate of his father, would be considered or ad- 
judicated by the probate court in Michigan, no cause of action on be- 
half of any such administrator was pleaded or suggested in the péti- 
tion to which his attention was called, the findings and decree of the 
probate court are that the defendartt's indebtedness therefor is to the 
estate of the father, while the order of the probate court that this debt 
be paid to the Trust Company rests upon no cause of action pleaded, 
and hence it was beyond the jurisdiction of that court and void. Unit- 
ed States V. Walker, 109 U. S. 258, 265, 267, 3 Sup. Ct. 277, 27 L. Ed. 
927. That portion of an order, judgment, or decree of a court that 
has jurisdiction of the subject-matter and the parties to a controversy 
which is in excess of that jurisdiction is as futile as an entire decree 
without any jurisdiction. Ex parte Lange, 18 Wall. 163, 21 L. Ed. 
872; Bigelow v. Forrest, 9 Wall. 339, 19 L. Ed. 696; Day v. Micou, 
18 Wall. 156, 21 L. Ed. 860; Foltz v. St. Louis & S. F. Ry. Co., 8 C. 
C. A. 635, 639, 60 Fed. 316, 320. 

Nor is this ail. The effect of the adjudication of the probate court 
of Michigan if authorized must be to deprive the défendant of prop- 
erty worth more than $900,000 situated in the state of Utah, if he has 
that much property there. The fifth amendment to the Constitution 
of the United States forbids such a deprivation without due process of 
law. What constitutes due process of law is a question which it is the 
duty of the national courts to exercise their independent judgment to 
décide when it is properly presented for their décision, notwithstand- 
ing the requirement of the Constitution that full faith and crédit shall 
be given in each state to the public acts, records, and judicial proceed- 
ings of every other state. State laws and décisions may not détermine 
for the fédéral courts what shall be deemed sufficient process of law, 
sufficient service of process, or sufficient appearance of parties. In- 
surance Company v. Bangs, 103 U. S. 435, 439, 26 L. Ed. 580; D'Arcy 
V. Ketchum, 11 How. 165, 176, 13 L. Ed. 648 ; Pennoyer v. Nefif, 95 U. 
S. 714, 722, 723, 24 L. Ed. 565. 
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' 'i>ue process of law must give to thé défendant "notice of the charge 
orsclaim against him, and an opportunity to be heard respecting the 
justice of the order or judgment sought. The notice must be such 
that he may be advised from it of the nature of«the claim against him, 
and of the relief sought from the court if the claim is sustained." In 
re Rosser, 41 C. C. A. 497, SOS, 101 Fed. 562, 567; In re Wood and 
Hendeirsdn, 210 U. S. 246, 354, 28 Sup. Ct. 621.» The nature of the 
claim against the défendant which the Michigan probate court sus- 
tained and decreed was a claim against his person and his individual 
property for the waste and conversion of property of the estate of his 
father, and the relief sought from that court, if the claim was sustain- 
ed, was that he should be adjudged to be personally liable for and 
should pay out of his individual property more than $000,000 to his 
successor in the administration of his father's estate. But there was 
no notice or waming of any such claim, or that ahy such relief would 
be sought if the petitioner's prayer was granted, either in the pétition 
on whïch this claim was adjudged or in the notice thereof which was 
published and served upon the défendant. Pétition and notice alike 
were limited to the issues whether or not the défendant should be re- 
moved as executor, whether or not he should be orderéd to account for 
the unadministered assets of his father's estate, the true state of that 
account, and whether or not the Trust Company should be appointed 
administrator de bonis non in his place. The adjudication of thèse 
issues did not involve the détermination of the def endant's personal 
liability for waste and maladministration. The claim of that liability 
and the issue arising upon it were beyond the scope of the jurisdiction 
of the probate court in the proceeding before it, which extended only 
to the administration and disposition of the assets of the estate of Wil- 
liam M. Ferry; no notice that this claim and issue would be considered 
or adjudicated was given by the pétition of the legatees, or by the 
notice that was published and served upon the défendant, and that 
court never acqùired any jurisdiction to détermine them. In re Ros- 
ser, 41 C. C. A. 497, 505, ICI Fed. 562, 570 ; Fenton v. Garlick, 8 Johns. 
(N. Y.) 195, 196; Munroe v. People, 102 111. 406, 411, 413; Hanifan 
V. Needles, 108 111. 403, 410, 411. In the case last cited the statutes 
gave authority to the county court to require the executor to settle his 
accounts as executor, and if he failed to do so to deal with him as for 
a contempt and to remove him. The court gave him notice to appear 
"and présent his accounts of said estate for settlement as said execu- 
tor" ; he failed to do so, and the court removed him. The Suprême 
Court of Illinois held that the county court had no jurisdiction to make 
the order of removal and that it was void, because no notice that the 
court would hear or consider the question of his removal was given to 
the executor. In Munroe v. People, 102 111. 406, 411, 413, that court 
held that an order of the county court that the administratrix be re- 
moved, based on an order to show cause why the administratrix should 
not pay an allowed claim without notice of possible removal or revo- 
cation of her letters, was "absolutely void for want of jurisdiction in 
the county court to act." 

At the request of the trustée a référée in bankruptcy required Ros- 
ser, a bankrupt, to submit to an examination under subdivision 9, §§ 

' S2 L. Ed. 1046. 
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7, 21, Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 548, 55S [U. S. 
Comp. St. 1901, pp. 3425, 3430]). He and other witnesses appeared 
and testified, the référée found that he had received and failed to ac- 
count for or to schedule $2,500, which was a part of his estate, and, 
without any further notice that such an order was contemplated, or- 
dered hirn to pay it over to the trustée. Proceedings for contempt 
based upon this order and the failure of the bankrupt to comply with 
it were set aside by this court, and the order was adjudged to be void 
because the bankrupt never had any notice of tlie présentation or hear- 
ing of the claim against him for this $2,500 until after the order for 
its payment was made. In re Rosser, 41 C. C. A. 497, 498, 504, 505, 
101 Fed. 562, 563, 569, 570. 

But perhaps the best illustration of the principle which governs this 
case is found in Fenton, Administrator of Ramsdall, v. Garlick, Trus- 
tée of Garlick, 8 Johns. (N. Y.) 195. The word "trustée" in this case 
is used in the sensé of the word "garnishee" in similar proceedings in 
the Western states. Ramsdall, who had obtained a judgment against 
Samuel Garlick, brought an action in a court of gênerai jurisdiction 
in the state of Vermont against Seth Garlick, as trustée of Samuel, 
wherein he alleged that Seth had in his possession money and personal 
property of Samuel of the value of $300. Seth appeared and testi- 
fied, and the court adjudged that he had moneys of Samuel in his pos- 
session of the value of $300, and after the death of Ramsdall ordered 
that his administrator hâve exécution for his debt, damages, and costs 
against the goods and chattels of Samuel in the hands of Seth. Such 
an exécution was issued and returned unsatisfied. Meanwhile Seth 
had departed from the state of Vermont and taken up his résidence 
in the state of New York. Thereupon the Vermont court granted a 
rule upon him that he appear at the next term of that court and show 
cause why an exécution should not issue upon the judgment against 
him and his own proper goods, chattels, and estate. The rule was 
served upon him in New York, and the Vermont court thereupon ad- 
judged that the plaintif? should recover of Seth Garlick the amount 
of the judgment against Samuel Garlick and should hâve exécution 
against the goods, chattels, and estate of Seth. After the renditiori of 
this judgment an action was brought by the administrator of Rams- 
dall in one of the courts in the state of New York, and the Suprême 
Court of that state said : 

"This was an action of debt on a judgment obtained in Vermont against the 
défendant as trustée of Samuel Garlick. ïhe judgment was in the nature of 
one founded on the suggestion of a devastavit committed by the defeudant, 
in the eharacter of trustée, and against such a charge he was entltled to be 
heard. The mère fact of his having formerly had assets or moneys of Sam- 
uel Garllcli in his hands was not sufiicieut to authorize a judgment against 
his own property, In his individual capacity, until opportunity had been giveii 
to him to show in whatmanner he had disposed of those assets. This opjior- 
tunity he has never had; for,.at the time he was called upon to show cause, 
by a rule In the nature of a writ of scire faclas, he resided in this state, and 
the Service, of -tliat rule upon him, while within this state (wbleh fact was 
adniitted), , was void, not only upon gênerai principlés, but by the.expvess 
words of our statute, passed the lOth of August, 1798. Sess. 22, c. 3. The , 
judgment conséquent upon such a service cannot be regardod by this court as ; 
the ground of a suit; nor will an action be sustained upon a judgment ob- 
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talned In another state agalnst an Inhabltant of thls state, wîthout any Per- 
sonal snmmous or service of process. Thla was so dedded in Kilburn v. 
Woodworth, 5 Johns. 37 [4 Am. Dec. 831], and in RoMnson v. R-rpr-ntors r>t 
Ward, 8 Johns. 86. i The proeeeding agalnst the défendant, as trustée. In the 
year 1803, was not notice of any proeeeding upon which this judgiuent was 
obtained, any more than a proeeeding, In the flrst Instance, agalnst an exéc- 
uter or admlnlstrator, would be sufflcient to warrant a judgment fonnded on 
a devastavlt The original suit. In both cases, is rather a proeeeding in rem, 
than in personam. It is agalnst the assets in the hands of the exécuter or 
trustée, belonglng to the party whom they represent, and there must be a 
new suit, or a notice which is équivalent to It, before the trustée can be 
charged In hls own private property or person as for a breach of trust. There 
was no sueh new suit or notice to warrant the judgment in this case ; aud, 
consequently, no action can be sustained upon it in this state. Agreeably to 
the stipulation of the parties, a judgment of nonsult must be entered." 

Because no notice of the nature of the claim against Ferry, to the 
eflfect that he and his individual estate were Hable for debts and dam- 
ages on account of his waste and conversion of the assets of the es- 
tate of his father, or of the relief that was sought and obtained f rom 
the probate court of Michigan upon this claim, was legally given to 
the défendant Ferry before the decree thereon was rendered, because 
the proeeeding in that court was in rem, and the adjudication of this 
Personal claim for debt or damages was beyond the scope of the ju- 
risdiction of that court in that proeeeding, and because that court was 
without power to adjudge in that proeeeding that the Trust Compa- 
ny as administrator de bonis non or personally should recover that debt 
or those damages, the order and decree of that court that the défend- 
ant was individually liable for and should pay to the Michigan Trust 
Company, administrator de bonis non of the estate of William M. Fer- 
ry, on account of the devastavit found — $915,355.08 — was beyond its 
jurisdiction and void, and an action upon it cannot be sustained in any 
other jurisdiction. 

This conclusion has not been reached without considération of the 
remarks of Mr. Woerner in section 534 et seq. of his American Law 
of Administration, and the opinions of the courts in Pyatt v. Pyatt, 46 
N. J. Eq. 385, 18 Atl. 1048, 1049 ; Seaman v. Duryea, 11 N. Y. 334, 
329 ; Storer v. Freeman, 6 Mass. 435, 439, 4 Am. Dec. 155 ; In re 
Estate of Wincox, 85 111. App. 613; Salomon v. People, 89 111. App. 
374 ; Lett v. Emmett, 37 N. J. Eq. 535 ; Gray v. Gray, 39 N. J. Eq. 
333, and other cases, in some of which damages for devastavits were 
considered and allowed in accountings in probate courts. But the ques- 
tion presented in this case does not appear to hâve been carefully con- 
sidered and authoritatively ruled under statutes and facts similar to 
those in the case in hand in any of thèse décisions, and so far as the 
opinions and practice in thèse and other cases are inconsistent with the 
conclusions which hâve been reached they fail to commend themselves 
to our judgment. 

The argument of counsel for the plaintiffs that the guardian ad Htem 
and next f riend of the défendant appointed by the Michigan court and 
the attorneys employed with the approval of the Utah court by the 
gênerai guardians of his person and of his estate in Utah by their ap- 
pearance, their défense of the claims against Ferry, and their présen- 
tation of the cross-petition in the Michigan court waived ail objections 

< B Am. Dec. 327. 
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to its jurisdiction, and estopped the défendant from questioning it, has 
not been overlooked. But the appearance of attorneys, guardians, and 
next friends of a person, or even his own appearance in a court, to dé- 
fend or prosecute a claim of which that court has jurisdiction, does 
not and cannot estop him from subsequently chailenging the jurisdic- 
tion of that court to render a decree in that proceeding to which he 
never assented upon a claim of which that court never acquired any 
jurisdiction. Moreover, the probate court of Michigan had no juris- 
diction to appoint a guardian ad litem to défend, and the guardian ad 
litem it appointed had no authority to appear, to défend, or to submit 
to that court any claim of which that court had not previously acquir- 
ed jurisdiction by lawful service of due process of law upon the de- 
fendant (Galpin v. Page, 18 Wall. 350, 365, 373, 31 L. Ed. 959; In- 
surance Company v. Bangs, 103 U. S. 435, 440, 26 L. Ed. 580), and 
no service of such process as gave that court any jurisdiction of the 
claim against his person and estate founded on the alleged devastavit 
had ever been made. 

For the same reason the gênerai guardians, the court in Utah, and 
the attorneys they employed were without power to bind the person or 
to charge the estate of Ferry in Utah with this claim by their appear- 
ance in the Michigan court. The limit of their jurisdiction was over 
the person and property of the défendant in Utah, and it was beyond 
their power to bind the former or to charge the latter by any appear- 
ance for them in or submission to a court which acquired no jurisdic- 
tion thereof , of any claim against either. They could not by their ac- 
tion in Michigan subject the person of their ward and client in Utah 
to arrest and imprisonment on the process of the Michigan court, or 
his estate in Utah to decrees by that court upon claims of which it had 
not otherwise acquired jurisdiction (Brown v. Fletcher's Estate, 210 
U. S. 83, 91, 28 Sup. et. 702, 52 L- Ed. 966 ; Insurance Company v. 
Bangs, 103 U. S. 435, 439, 26 L. Ed. 580), and the présentation by the 
next friend of the défendant of his claim that the powers of attorney 
and agreements of the residuary legatees presented a good cause why 
he should not render any account, and entitled him to a decree closing 
the estate without such an account, constituted no appearance in the 
litigation over the claim for the devastavit and no waiver of the de- 
fendant's right to maintain that the probate court of Michigan never 
acquired jurisdiction thereof. The decree of the court below was 
right; it must be affirmed, and it is so ordered. 



MICHIGAN TRUST CO. v. FERRY. 

(Circuit Court of Appeals, Eighth Circuit. January 10, 1910.) 

No. 3,108. 

In Errer to the Circuit Court of the United States for the District of Utah. 

Action by the Michigan Trust Company against Eîdward P. Perry. Judg- 
ment sustalnlng a demurrer to the complalnt, and plaintIfC brlugs error. Af- 
firmed. 
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Henry O. Hall and Edward B. Critchlow (Dunbar F. Garpenter, on the 
brlef), for plaintiff in error. 

■Syaldemar Van Cott and Joseph T. Richards, for défendant in errer. 

Before SANBORN and VAN DEVANÏER, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. In the year 1870, Edward P. Ferry, who was 
then a citizen of Mieliigan, was appointed exécuter of the wlll of Âmanda W. 
Ferry, by the probate court of thecouuty of Ottawa in the state of MieUigan. 
In December, 1907, upon a pétition of legatees and devisees of Amauda W. 
Ferry the probate court entered a Judgment agtiiust Edward P. Ferry for 
damages for the mal administration of the estate of Amanda in the sum of 
$16,458.81, and deereed that this amount should be paid to the Michigan Trust 
Company, which was appointed administra tor de bonis non of that estate. A 
complaint was flled by the trust company in the Circuit Court for the Dis- 
trict of Utab which set forth thèse facts and other facts which are substau- 
tiallyi Identical with thèse which conditioned the cause of action of the Michi- 
gan Trust Company in No. 3,107 which was argued and submitted at the same 
time wlth this case. 175 Fed. 667. The court below sustained a demurrer 
to the amended complaint and refused to permit a second aïnendment. A dis- 
missal of the comphilnt foUowed, and the writ of error In this case présents 
the same questions which werè raised and bave been decided in No. 3,107, in 
which the sufflclency of a similar complaint upon a lilte cause of action upon 
a Judgment rendéred by the same probate court against Edward P. Ferry for 
a devastavlt of the estate of William M. Ferry was involved. Upon the au- 
thority of the opinion and conclusion in that case the judgment in this case 
must be afflrmed, and It is so ordered. 



LE MAROHAL v. TBGARDEN. 

(Circuit Court of Appeals, Eighth Circuit. November 29, 1909.) 

No. 2,756. 

1. PuBtio Lands (§ 127*) — RiaiiTS Acqtjired by Entby— Patent as Notice 

OF Description. 

A cash entryman of a tract of public land who received a register'a 
certlflcate which he forwarded, and on which a patent was issued and re- 
corded in the General Land Office, Is constructively, at least, charged 
with Icnowledge of the description therein. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg. § 127.*] 

2. Public Tjiands (| 108*) — Pboceedings in Land Office— Conclusiveness 

OF Deoisions. 

The décision of the Secretary of the Interior on an atipeal to him In 
a coiitroversy over a land entry is conclusive as to questions of fact, in 
the absence of fraud or gross mistake, but not upon questions of law, and, 
if through an errer of law he directed a patent to issue to the wrongtul 
claiinant, the patentée will be held in equity as a trustée for the rightful 
owner. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 304-306; 
Dec. Dig. § 108.*] 

S. PuBUcLANns (§ 127*)— Mistake in Entet— Peocei;dings fob Tbansfeb. 

An at)plicatlon for a change of entry of pttblic land on the ground of a 
mistake in the description of the land is necessarily governed by Rev. St. 
i 2372 (U. S. Comp. St. 1901, p. 1451), which is the only statute applicable, 
in whatevér fOrni It may be presented, aiid undér said section the éntry 
can onlj' bé transferred to a tract which is "ùnsold," and wbere it will not 
affect the right of third persons, and a décision of the Secretary of the 
Interior transferring such an entry to a tract upou which a homestead 

•For other cases see same topic & S ndmbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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entry had swbseqtùently been madé In good f alth by another who had made 
valuable Improvements, completed hls résidence, made final proof, and 
received hls final certlflcate, which vested In hlm the équitable title, is 
whoHy unauthorlzed and erroneous In law. 

[Ed. Note. — For other cases, see Public Liands, Dea DIg. $ 127.*] 
4. Public Lands (J 103*)— Peoceedings in Land Oitice— Contests— Éstop- 

PEL. 

In a contest bef ore the Land Department between a patentée who scught 
to hâve hls patent transferred to a différent tract on the ground tbat such 
tract was Intended and that the wrong nuinbers were inserted in the 
patent through mistake, and a homestead entryman of the tract clalmed, 
the fact that the latter coi*^ested the question of fact as to tbe mistake 
did not estop him to also deny the applicant's right to the transfer as a 
matter of law In case the question of fact was deterralned against hlm. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 103.*] 
6. Public Lands (§ 127*)— Change of Bntby— Scopk of Statutb. 

Kev. St. § 2372 (U. S. Comp. St. 1901, p. 1451), which provides that "In 
ail cases of an entry hereafter made of a tract of land not intended to bé 
entered, by a mistake of the true numbers of the tract intended to be 
entered," the entry may be transferred to the tract intended if unsold, 
and, If the rights of no thlrd person will be affected, applies to case.s where 
the patent bas been issued as well as to those in whicli tbe légal title bas 
not been transferred, in view of the fact that the provision of the original 
act of May 24, 1824 (ehapter 138, 4 Stat. 31), which limited its application 
to cases where no patent had issued, was omitted from the Pievised Stat- 
utes. 

[Ed. Note. — For other cases, see Public Lands, Dec, DIg. § 127.*] 
6. Taxation (§ 734*)— Validitt of ïax Title— Land Nor Subject to Tax. 

A tax saie of land, the légal title to which remained in the United 
States, and to which the person in wbose name it was assessed did not 
hâve even the équitable title, eonveyed no title or rlght to the purchaser. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 734.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Arkanisas. 

Suit in equity by E. P. Le Marchai against Grant Tegarden. De- 
cree for défendant (153 Fed. 662), and plaintiff appeals. Reversed. 

J. H. Hornsby, for appellant. 

Seawell & Seawell and J. W. Story, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a hill in equity brought by Le 
Marchai against Tegarden to déclare a trust in and secure a convey- 
ance to him of a certain tract of land to which the latter had acquired 
légal title. The Circuit Court dismissed the bill, and complainant 
brought the case hère by appeal. 

In December, 1893, J^e Marchai relying, not only upon the. fact that 
the public land records disclosed that the S. E. % of the N. W. % 
of section 11, township 17 N., range 15 W., in Marion county, Ark., 
was vacant public land, and as such subject to entry, but also relying 
upon a letter from the Commissioner of the General Land Office, writ- 
ten in answer to his spécial inquiry, to the same efïect, made a home- 
stead entry upon it. He soon afterwards began to improve it, and^ex- 

•For otber casea see same topic t i nitmbbb In Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexés 
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pended about $2,500 in clearing the land, constructing a résidence and 
outbuildings, and pjanting orchards and vines thereon. In January, 
1894, he commenced living there with his family, and bas continued 
to do so until the présent time. In March, 1899, after the requisite 
five years had elapsed, he made final proof of his résidence and culti- 
vation, paid ail the fées required by law to be paid, and thereby pre- 
sumptively became the équitable owner of the land and entitled to a 

Çatent therefor. In April, 1901, before Le Marchai received his patent 
egarden presented to the register and receiver of the local land office 
in Arkansas an application in the name of the heirs of William Good- 
all, whose rights he had acquired by assignment, for a change of a cer- 
tain cash entry made by Goodall in 1848 so as to make it cover the 
homestead entry of Le Marchai, and this was forwarded to the Com- 
missioner of the General Land Office at Washington for his action. 
The application contained averments to the elïect that Goodall in No- 
vember, 1848, purchased and paid for what he supposed was the S. 
E. % of the N. _W. 1/4 of section 11, township "17" N., range 15 W. ; 
that when he paid for it he took a receiver's receipt for the money, in 
which the land was correctly described as located in township 17, but 
that the patent certificate, issued to him on the same day by the register 
incorrectly described the land locating it in township "16" instead of 
"17"; that this certificate was forwarded to the Commissioner of the 
General Land Office in Washington, upon which, on July 1, 1850, a 
patent was issued to Goodall, conveying to him the land in township 
"16" as described in the certificate instead of in township "17" as it 
should hâve done. Notice of the hearing of this appHcation was given 
to Le Marchai, and he appeared before the Commissioner who heard 
the évidence produced by both parties, and on May 3, 1903, decided 
against Tegarden and in favor of Le Marchai, the présent complain- 
. ant. Afterwards an appeal was prosecuted to the Secretary. of the 
Interior, who, on January 21, 1903, reversed the décision of the Com- 
missioner, and ordered the patent which had issued to Goodall for the 
tract in township 16 to be canceled, and a patent for the land in con- 
troversy in township 17 to be issued to the Goodall heirs. Afterwards 
a patent was duly issued, conveying the land entered by Le Marchai 
to him, not including however, the 40-acre tract now in dispute. Upon 
this tract his résidence had been built and practically ail his improve- 
ments had been made. Much évidence was heard by the officers of the 
Land Department on the issue joined whether the original entry of 
Goodall was intended to be upon the land in controversy or elsewhere, 
and the same and other like évidence was heard at the trial in the court 
below and is now before us on appeal. 

There is proof, and to our minds quite conclusive, that Goodall never 
intended to enter the tract in controversy, but did intend to enter the 
"N. E." % instead of the "S. E." V^. It was, we think, upon this 
northeast 40-acre tract that the mill site which Goodall confessedly 
desired to acquire was situated. There is also much évidence tending 
to estop those under whom Tegarden claims as well as Tegarden him- 
self from asserting his légal title against Le Marchai 's équitable right. 

The évidence may be summarized as foUows : The register's cer- 
tificate delivered to Goodall was an instrument of a high order of im- 
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portance. Upon it and it alone could a patent be issued, and even be- 
fore its issue the certificate conferred upon him an équitable title to 
the land described in it. CarroU v. Safford, 3 How. 441, 11 L. Ed. 671. 
Goodall deliberately, and we must présume intelligently, accepted this 
important document which did net describe or concern the tract of land 
which it is now claimed he intended to enter, but a totally différent one, 
and caused it to be forwarded to Washington and thereafter received 
a patent for the land as described in it. This patent was recorded in 
the General Land Office, and that being in law delivery to the patentée 
(United States v. Schurz, 102 U. S. 378, 26 L. Ed. 167) bound him and 
ail claiming under him constructively, at least, to a knowledge of its 
contents. 

Goodall died in 1850, two years after he made his" cash entry, with- 
out ever occupying the land. His mil! was built on the "N. E." %, 
and not on the "S. E." ^ and none of his heirs made a claim to the 
land for 50 years thereafter ; and then not until Le Marchai had made 
his homestead entry, had occupied and cultivated the land for more than 
5 years, and at a large expense had established a home for himself 
and his family thereon. Even then Goodall's heirs asserted no claim. 
The proof satisfies us that they, ignorant of any real claim in them- 
selves, were tricked into assigning their légal right to Tegarden who 
was a land speculator living in the regfion where the land in contro- 
versy was situated. The circumstances tend strongly to show that Te- 
garden must hâve known, at and before the time he took steps to ac- 
quire their légal right, of the work, labor, and expenditures which had 
been and were then being put upon the premises by Le Marchai. 
Whether Goodall originally intended to make his cash entry upon the 
tract in controversy is immaterial except in so far as it throws light 
upon other phases of the case. That was a question of fact before the 
Land Department in a controversy between those claiming under him 
and Le Marchai, and the final décision of the Secretary of the Interior 
upon the appeal to him, if there was no fraud or gross mistake of fact, 
is conclusive upon us. James v. Germania Iron Co., 46 C. C. A. 476, 
107 Fed. 597; Whitcomb v. White, 214 U. S. 15, 29 Sup. Ct. 599, 53 
L. Ed. 889, and cases cited. But if the officers of the Land Depart- 
merit upon the facts found, conceded or established without dispute, 
misapplied the law, and, as a resuit, issued a patent to the wrongful 
claimant, the patentée will be held in equity as a trustée for the right- 
ful owner. Cases supra. And whatever we may think of the évidence 
tending to create an estoppel against the défendant we are indisposed 
to base our décision of this case upon that doctrine. We find a more 
satisfaetory ground upon which to put it. 

The défendant intrenches himself behind the décision of the Secre- 
tary of the Interior and claims, as his main défense, that that décision 
affords an insurmountable obstacle to the relief sought by complain- 
ant. If that défense is not sustained there is little if anything left to 
defeat complainant's recovery. It cannot be sustained if it resulted 
from a misconception of the applicatory law; in other words it can- 
not be sustained if it unlawfuHy deprived complainant of vested rights 
and awarded défendant a remedy unauthorized by law and unwar- 
ranted by the undisputed facts of the case. In reaching a conclusion 
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on tWs quéçtroh we must consicief the meaning ai certain statutory 
provisidns'àrid the character of the pt-oceedings taken Before the L*and 
■Department ' ■' '^:-.ï ,:•■,■ 

, Section 2373, Rev. St.' 1878 (U. S. Comp. St. 1901, p. 1451), is as 

"lu ail cases of an entry hereaf ter njade, .of a tractof Iftid not intended to 
bè eiitéred, hf a mistake o^ the true numbers of the trâet Intended to be èn- 
teredj whete, the tract, thus erroneously' entered, does not, in quantity, exceed 
onerhalf; section, and wher© the certiflçate of the original purchaser has not 
been assigned, or hisright in, any way transferred, the purchaser, or, In case of 
his death, the légal représentatives, not beîng assignées or transférées, may, in 
any case eonilhg within the provisions of thls section, file his ovî'n affidavlt, 
with such addltional évidence as ean be procured, showing the mistake of the 
n«rûbersf<)ftbé, tract iûteuded to be entered, and that every reasonable précau- 
tion and exertion ,tiad beçn used to avold the error, with the register and re- 
ceiver'of the land district wltïiln whlch such tract Of tend is sltuated, who 
dhall transinlt the évidence subhjlttied to thetti In each case, together with thelr 
wrltteh opinion, both as to the existence of the mistake and the credibility' of 
each person testlfylngthereto. to the Ooïnmissioner of the General Land Of- 
fice, who, if he be entirely satlsfled tjaat the mistake bas been'made, and that 
every reasonable précaution and exertion had been made to avold It, is au- 
thorlised to change the entry, and transfer the payment from the tract errone- 
ously entered, to that Intended to be entered, if unsold; but, if sold, to any 
other tract, liableto entry; but the oath Of the person Interested shall in no 
case be deemed ;sufficient, in the absence, of other corroborating testimony, to 
authorfzé any such change ôf entry ; nor fehall anything herein contained affect 
the right of thlrd persons." 

Défendant in his original procèeding before the Lând Department 
unquestionably invoked the rèrnedy provided by the f oregoing section. 
The application presented to the register of the local land office was 
styled "Application for Change of Entry," This application, with the 
évidence which had been submitted to them, was afterwards trans^ 
mitted by the register and receivet to the Gommissioner of the General 
Land Office with their written opinion upon its merits. 

Correspondenee ensued between the Gommissioner and Mr. Estes, 
,the attorney of défendant, which plainly indicates that the remedy 
prescribed by this statute had been inténtionally invoked. In one of 
the Commissioner's letters to Estes he said : 

"A changé of the entry can only be made In aecordance with the provisions 
lof the circular of August 8i 1878" 

77-» copy «pf which was iniclpsed. 

i-.:..That circular was addressed to registers and receivers of United 

%%îes;liand dpîces and reads in part as follqws: , ■ 

"In order to secure uniformity ïn proceedlngs upon applications for chaùge 
xtf, entry attention' IB c^lled to the followlng section^ of the Revised Statutes 
â»d açooœpaiisyig, Instructions." 

_ Then follôw^ sections 2369, 8370, '2371, and 2372, which are set out 
Jn îull in the' çîrcular and ,caref ulljy explaîned. ' ' ', 

' -Airiong the lîïstni'ctibns' appeàrs the f ollowing : 

"A change ofi^nfry, when àllotwed, vj}}!' be made tiora th© trapt erronoously 
entered tothati inteiided to hâve béèti entered, If vacant; bût, if not vacant, 
the chàné© may' bb tnàdeto any othër tract llable to entry."' 
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From the beginning to the end of the proceedings before the Com- 
missioner the provisions. of section 2372 seem to hâve guided the par- 
ties. The avowed purpose was to secure a change of a mistaken entry. 
But some time during the pendency of this application Tegarden claims 
to hâve transformed his proceeding into what he calls an apphcation 
"to cancel or correct" the; Goodall patent ; but, whatever he called it, 
his right was based upon the contention that there "was a mistake of 
the true numbers of the tract intended to be entered." His remedy was 
what Congress had provided in case of such a mistake ; and this was 
subject to ail the conditions which Congress saw fit to impose upon it. 
The change in the name of the application didnot ■change its substance. 
Neither in our opinion did it change the remedy. It is also true that 
Tegarden proceeded in the names of the "heirs" of Goodall instead of 
in the names of his "légal représentatives" ; but the latter words when 
found in statutes are frequently construed to mean "heirs" if the sub- 
ject-matter of the législation so requires. Inasmuch as land does not 
descend to "légal représentatives," and as the latter ordinarily hâve no 
interest in it except as an ultimate recourse for the payment of debts, 
it must be held that Congress employed the words not in their techni- 
cal sensé as executors or administrators, but in the broader sensé as 
successors to the estate of the ancestor ; and accordingly that defend- 
ant's application in the names of the "heirs" of Goodall fell well within 
the obvions meaning of the section. Duncan v. Walker, 2 Dali. 205, 
1 L. Ed. 350 ; Wear v. Bryant, 5 Mo. 147, 164 ; Alford v. Consolidated 
F. & M. Ins. Co., 88 Minn. 478, 93 N. W. 517; Bowman v. Long, 89 
111.19,21. 

On May 3, 1902, after a full hearing of the claims of both parties 
the Commissioner rendered a décision adverse to défendant and put it 
exclusively upon the ground that Le Marchal's homestead entry had 
segregated from the public domain the tract in question, and that in 
view of the provisions of section 2372 there was no authority of law 
for so correcting the Goodall cash entry as to deprive Le Marchai of 
his homestead right. The Secretary of- the Interior in reversing this 
décision ignored the question of law upon which the Commissioner 
acted, and disposed of the case as if it was not involved. Did he 
thereby commit an error of law which vitiated his judgment? By 
section 2372 the right is conferred to secure a change of entry from 
the tract "erroneously entered to that intended to be entered." Giving 
that conclusive eiïect to the findings of the Land Department which 
we are required to give, the 40-acre tract in controversy, and not the 
40-acre tract north of it, was the one intended to be entered by Good- 
all. That was what Tegarden .undertook to prove, and what he suc- 
ceeded in establishing to the satisfaction of the Secretary of the In- 
terior. 

Accordingly, we shall assume from now on that when Goodall \yent 
to the local land office- in 1848 he intended to make a cash entry of the 
tract in controversy; yet we do not see how the fact that Le Marchai 
endeavored to prove that Goodall intended to enter the 40-acre tract 
north of this and failed in so doing estops the former (as held by the 
court below, l52.Fed. 662, 668) from taking advantage of the legaL 
conséquence of what was clàimed by Tegarden, and what was found 
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to be true by the Secretary, namely, that Goodall's actual entry of a 
tract in township 16 was a mistake and that it should hâve been for a 
like tract in township 17. Le Marchai had two strings to his bow. 
His first was an issue of fact, and his second an issue of law. If he 
had succeeded in establishing the fact, as he claimed, that Goodall 
never intended to make his entry upon the tract in dispute the question 
of law would not hâve arisen; but having failed in that respect we 
perceive no reason why he may not avail himself of his légal rights 
based upon the facts as ultimately found to be true. If the heirs of 
Goodall had no right to secure the correction of his entry so as to ap- 
propriate Le Marchal's homestead we perceive no reason why the lat- 
ter may not invoke the nonexistence of that right in aid of the enforce- 
ment of his own rights. And this is exactly what he tried to do. His 
amended bill although somewhat gênerai in its charges, which, how- 
ever, were not excepted to for that reason, predicated his équitable 
right upon the proposition, among others, that the Secretary of the In- 
terior in his ruling had made a mistake of law whereby he was de- 
prived of his vested right and équitable ownership in the land in ques- 
tion, and that the Secretary thereby had exceeded his jurisdiction. 

If by reason of Le Marchal's homestead entry upon the tract in 
controversy section 2372 presented a légal obstacle to the change of 
entry allowed by the Secretary of the Interior, it was an error of law 
on the part of that functionary to allow it. The section afforded no 
warrant for transferring the entry to the tract intended to be entered,^ 
unless that tract was unsold — that is (according to the very reason- 
able construction put upon it by the Land Department) unless it was 
vacant land; and by its terms it afforded no such warrant if thereby 
the rights of third parties were affected. It requires no argument to 
show that Le Marchal's perfected homstead entry had appropriated 
the land in question and had segregated it from the public domain. 
It was no longer vacant, and could not be substituted for Goodall's 
mistaken entry without affecting rights of a third party, who, we 
hâve already stated and shall hereafter demonstrate, had acquired his 
rights innocently and without any knowledge of the Goodall claim. 
But, independently of the fact that the provisions of that section were 
invoked by Tegarden, we think it is applicable and controlling of the: 
merits of this case. They announce a great public policy to be ob- 
served in the disposition of public land, and this policy surely cannot 
be thwarted by the name "given to the proceeding by which it is in- 
voked. The great principle announced was that the Land Department 
might correct an entry made by mistake by transferring it to the tract 
intended to be entered, provided the latter was vacant and provided the 
rights of third parties should not be affected thereby. 

A clear case of "an entry made by a mistake of the true r imbers 
of the tract intended to be entered" is hère involved. Presumptively 
this mistake originated in the first step taken by Goodall in making 
his entry, namely, in his application to purchase. This application 
was destroyed by a fire and is not before us, but the law (section 
2355, R*ev. St. [U. S. Conip. St. 1901, p. 1443]) required the appli- 
cant to describe in a written application the tract he desired to enter 
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"by the proper number of the section * * * and of the township 
and range." Upon this application, according to the established prac- 
tice of the Land Department, the register is required to act in issu- 
ing the patent certificate, and presumably he performed his légal duty 
and issued the certificate in exact conformity to the description of the 
land given in the application. The mistako next manifested itself in 
the patent certificate where the tract entered was described as being 
in township 16. It next appeared in the patent which was issued 
by the Land Department. AU thèse mistakes were in the number of 
the township in which the tract intended to be entered was located. 
The fact that the receiver's receipt for the money paid by Goodall 
described the land as in township 17 is of no légal significance. The 
receipt is of inferior dignity to the patent certificate, and any discrep- 
ancy between them should be treated as a clérical error in the former. 
But however the mistake originated, it was clearly one "of the true 
numbers of the tract intended to be entered" and was remediable by 
the provisions of section 2372. That section has been construed by 
the General Land Office for over ,30 years as an extension of the pro- 
visions of the preceding sections 2369 and 2370, and as affording a 
remedy for mistakes in entries. In its rules and régulations governing 
"changes of entry" originally promulgated in 1878, and found in a 
circular issued in 1904 ("Circular from the General Land Office show- 
ing the manner of proceeding to obtain title to public lands under the 
homestead, désert land, and other laws," p. 106), it is said : 

"It will be observed that section 236& Is Intended to afford relief to pur- 
chasers of public lands at private sale whose errors in entry hâve been occa- 
sloned by the original Incorrect marking by the surveyors, or by the subsé- 
quent change or oblitération of those marlîs, or by any other error originating 
•vrith the surveyor or the land offlcers. Section 2370 extends the foregoing pro- 
vision to cases where patents hâve been or may be Issued. * • » Section 
2372 further extending thèse provisions applies to ail classes of entries. 
* • »" 

This last-mentioned section thus appears to hâve been intended as 
a climax of remédies covering ail cases of entries based on mistakes 
of anybody in the numbers of the tract intended to be entered, with 
some exceptions or limitations unnecessary to be referred to. 

The Land Department has frequently applied the provisions of 
section 2372 as well as those of section 3369 to cases like the présent 
Sederquist v. Ayers, 2 Land Dec. Dep. Int. 575; A. J. Slootskey, b 
Land Dec. Dep. Int. 505; James Steel, 6 Land Dec. Dep. Int. 685; 
Richard Gill, 8 Land Dec. Dep. Int. 303 ; Cawood v. Dumas, 22 Land 
Dec. Dep. Int. 585 ; B. P. Bynum, 23 Land Dec. Dep. Int. 389 ; Stone- 
wall J. Martin, 27 Land Dec. Dep. Int. 71 ; and by its instructions to 
local land officers has interpreted them as applicable to such cases. 
Thèse décisions and working instructions, while not binding upon the 
courts, are entitled to great respect and ought not to be overruled 
without cogent reasons. Hastings, etc., Railroad Co. v. Whitney, 132 
U. S. 357, 10 Sup. Ct. 112, 33 L. Ed. 363; United States v. Moore, 
95 U. S. 760, 24 L. Ed. 588. 

Thé Suprême Court in Widdicombe v. Childers, 124 U. S. 400, 8 
Sup. Ct. 517, 31 L. Ed. 427, takes occasion to say that section 2372 
175 F.— 44 
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authofizes l'elief similar to that aiïorded by the preceding sectionfe; 
and the Court of Appeals for the Seventh Circuit in Godkin vi- Côhn, 
25 C. C. A. 557, 80 Fed. 458, and the Suprême Court of Minnesota in 
Manuel v. Fabyanski, 44 Minn. 71, 46 N. W. 208^ hâve applied its 
provisions to cases net unHke the one now before us. 

It is'SUggested that the provisions of section 2373 are inapplicable 
to this case because a patent had once been issued to Goodall for the 
erroneous entry; but we think this fact is immateriàl. The provi- 
sion is couched in comprehensive and unlimited terms, fully covers ail 
possible cases, and presumably means what it says. Its language is : 

"In ail cases of an entry hereafter made," the Commissloner "is authorized 
to change the entry, and transfer the payment," etc. 

This beçorhes more plaiiily apparent when the history of the .enact- 
mént is considered. , It originally formed a part of the act of May 24, 
,1824 (chapter 138, 4 Stat. 31). As then enacted.it was limited in its 
application to cases where no patent had been issued for the erroneous 
entrv. But the Revision of 1878 studiôùsly omitted that limitation, 
and left the statute to apply to ail entries of land. The Révision 
struck out the fore part of the original act entirely, and eliminated 
from what remained ail référence to the requi rement that no patent 
should hâve issued for the erroneous entry. 

Section 5596 of the Reyised Statutes (U. S. Comp. St. 1901, p. 
3750) relating to the Revision of 1878 is as follows: 

"AU acts of Congress passed prlor to said flrst day of December one thousand 
éight hundred and séventy-three, .any portion of which is embraced in any 
section of sald Revision are hereby repealed and the section applicable thereto 
shall be tn force In lieu thereof ; ail partb of such acts not coutained in such 
Revision, having been repealed or superseded by subséquent acts, or not beltig 
gênerai and permanent In their nature." 

The language of the act just quoted is soméwhat confused and 
indicates some carelessness in arrangement; but the section has been 
repeatedly construed, and dts true import and meaning declared to 
, be that if any portion of a particular act is embraced in any section 
of the Revised Statutes any parts of the same act not cdntained in 
the Revision must hâve been either repealed or superseded by other 
acts, or were not gênerai or permanent in their nature. Waters v. 
Campbell, 4 Saw. 121, Fed. Cas. No. 17,264; In re Stupp, 12 Blatchf. 
501, Fed. Cas: No. 13,563, United States v. Claflin, 14 Blatchf. 55, Fed. 
Cas. No. 14,799; United States v. Le Bris, 131 U. S. 278, 7 Sup.Ct. 
894, 30 h. Ed. 946. 

Inasmuch, therefore, as the act of 1824 oiriginally excluded from 
its remédiai opération cases where patents had isâued, and asi the 
revision in sectidil 2372 eliminated the part makirig exception of such 
cases, it most obviousiy repealed the part so eliminated, and inten- 
tionally left it as it now stands, gênerai and comprehensive covering 
ail cases of mistaketi entries, whether patents may or may not hâve 
issued. , : 

Référence to original statutes frequently affords material aid in 
determining the meaning of théir provisions when carried forward 
into the Revised Statutes, àndthey may be referred to. for that pur- 
pose. United States v. Le Bris, supra. See, also, United ^tates v. 
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Boweri, 100 U. S. 508, 518, 25 L.=Ed. 631; Cambria Iron Co. v. Ash- 
burn, 118 U. S. 54, 6 Sup. Ct. 929, 30 L. Ed. 60; Logan v. United 
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. .429; United States 
V. Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080; The Con- 
queror, 166 U. S. 110, 122y 17 Sup. Ct. 510, 41 L. Ed. 937; Barrett 
V. United States, 169 U. S. 218, 227, 18 Sup. Ct. 327, 42 L. Ed. 723. 
Before closing this phase of the case we deem it appropriate to notice 
more particula,rly the contention that Le Marchai made his homestead 
entry with knowledge of the claims of Goodall's heirs. The proof in 
our opinion warrants no such contention. Le Marchal's correspond- 
ance with the Commissioner of the General Land Office is claimed to 
disclose such knowledge. But this is incorrect. Le Marchal's in- 
formation derivable f rom the records of the local land office was un- 
trustworthy and conf using. He may be constructively presumed to 
hâve known that the receiver's receipt and the tract book indicàted 
that Goodall's entry was on the S. E. i/4 in question; but he also 
shouldbe credited with knowing that the patent certificate and the pat- 
ent, best évidences of the truth, indicàted to the contrary, and lo- 
cated Goodall's entry in another township. Not only so, but the land 
displayed no évidence of cultivation or use, and therefore carried no 
warning to him. 

Some other facts presumably known by him apparently tended to 
confuse him. The plat book in the local land office showed that the 
S. W. 1/4 iustead of the S. E. i/4 had been entered by Goodall. More- 
over, Le Marchai heard, pending his considération of the question 
whether he should settle on the tract, that one Boyd claimed to bave 
cash-entered it in 1879 and thèse facts were sufficient to suggest an 
investigation on his part before he expended his time and money in 
establishing a homestead. Accordingly correspondence followed with 
the Land Commissioner in which the facts were considered, resulting 
in the assurance twice told by the Commissioner, that the S. E. i/4 i" 
question was in fact just as the record disclosed — vacant public lands. 
We discover nothing in this to cast even a shade of suspicion upon the 
good faith of the homestead entry. It suggests only that reasoflable 
caution which should attend the considération and détermination of 
important afïairs. 

The resuit is that the décision of the Secretary of the Interiof au- 
thorizing the transfer of the mistaken entry to the homestead tract 
was in violation of the plain provisions of the law governing the mat- 
ter, and therefore présents no obstacle to the relief sought by the bilh 
That décision was the defendant's main reliance and without it he has 
no défense. * 

The United States stood pledged by the statutes we hâve beérl con- 
sidering to protect a homestead entry made in good faith against 
appropriation to correct any prior mistaken entry. Such had ;been 
declared to be a wise public policy. and independent of the ppesump- 
tion attending the décision of the Secretary of the Interior, noone, we 
believe, would hâve had the hardihood to deny complainant's equity 
as against the défendant. 

The next and only remaining question is whether the defetidant 
Tegarden is protected by a tax deed upon which he relied. The land 
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in question was assessed for taxation in thé name of William Goodall 
and was nominally forfeited to the state of Arkansas for the non- 
payment of taxes for the years 1896 and 1897. In 1901 the défend- 
ant availed himself of the privilèges of section 43é3 et seq. Mansfield's 
Digest, and made his application to purchase the land from the state. 
He paid $50 and secured a tax deed. This in our opinion does not aid 
him. Until the légal or équitable title to public land has passed out of 
the United States it remains subject to the control of the government 
and is beyond the power of the state to tax. Hussman v. Durham, 
165 U. S. 144, 17 Sup. Ct. 253, 41 L. Ed. 664. It must be conceded 
that Goodall never got the légal title to the tract in controversy. He 
received a patent, but not for that tract. It is f urthermore true that 
neither he nor his heirs ever acquired any équitable title to it ; neither 
of them ever received a patent certificate for it, and, apart from the 
judgment of the Secretary of the Interior which we hold to be void 
and of no effect, neither of them ever had any équitable right what- 
ever to it. If an équitable right to a tract intended to be entered, but 
which was not in fact entered, can prevail as against the United 
States, until the entry is duly corrected (which we find no occasion to 
décide), Goodall's équitable right would attach to the "N. F." Y^ (and 
not to the "S. E." Y^), that being the tract, as we hâve already stated, 
upon which he actually intended to make his entry. 

The decree of the Circuit Court must be reversed and the cause 
remanded, with instructions to enter a decree for the complainant as 
specifically prayed for in his last amended bill filed June 8, 1905, and 
in harmony with the views hère expressed. 



BUCHANAN CO. v. ADKINS et àl. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 860. 

1. Injunction (§ 38*) — Nature and Gbounds— Actions and Peoceedings in 

Aid of Which Injunction is Authobized. 

Whlle, under certain circumstaiicès, a complainant out of possession 
may be awarded an Injunction preventing the destruction of the prop- 
erty, it shonld be In cases only where an action at law is either pending 
or contemplated and ancillary thereto so as to préserve the status quo. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 86-90; Dec. 
Dlg. § 38.»] 

2. QuiETiNG Title (§§ 10, 12*) — Right op Action — ^Title and Possession dp 

Complainant^ 

Only a complainant who has a clear légal title to land as well as Its 
actual possession has the right to clalm the ald of a court of equity to 
quiet his title, or remove a cloud therefrom. 

[Ed. Note.— For other cases, see Quieting Title, Cent, Dlg. §§ 8-12, 36-42; 
Dec. Dig. §§ 10, 12.* 

Necessity of possession in suits to quiet title, see note to Jaelîson v. 
Slmmons, 39 C, C. A. 522.] 

8. Quieting Title (§ 4*)— -Jubisdiction— Adéquate Rembdt at Law. 

A fédéral court of equity is wlthout jurisdiction of a suit by a com- 
plainant alleging title to a tract of land embraclng 147,000 acres against 

*For oUier cases see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Kec'r Indexas 
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a large nnmber ol défendants, each of whom is alleged to clalm tltle 
to a separate portion of such tract and to be In possession of the same, 
the greater number under color of title, and to hâve been so In pos- 
session for varying lengtlis of time not stated, the averred purpose of 
the suit being tq détermine the adverse daims of title and avoid separate 
actions at law which would afCord a complète and adéquate remedy In 
each case. 

[Ed. Note.— For other cases, see Quietlng Tltle, Cent Dlg. S 6; Dec. 
Dig. § 4.*] 
4. QuiETiNG Title (§ 5*) — Geounds of JUEisDifcTiON— Avoidance of a Multi- 
PLicrry of Sdits. 

The claimant of a large tract of land, separate portions of which are 
in the possession of each of a large number of persons claiming tltle in 
various ways, cannot maintain a single suit in equity in a fédéral court 
agalnst ail of such adverse claimants to détermine the question of 
title, on the ground of avolding a multiplicity of actions at law, since, even 
if such suit could in any case be maintained, It would not obviate the 
necessity of trying the case of each défendant separately. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. § 13; Dec. 
Dlg. § 5.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia, at Abingdon. 

Suit in equity by the Buchanan Company against Jane Adkins and 
725 others. Decree dismissing bill on demurrer, and complainant 
appeals. Affirmed. 

J. L. Jefifries and S. B. Avis (Jeffries & Lawless and W. H. Léonard 
on brief), for appellant. 

William H. Werth and E. M. Fulton (A. S. Higginbotham, Chap- 
man & Gillespie, J. H. Stinson, and Ayers & Fulton, on the brief), 
for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. r 

GOFF, Circuit Judge. The complainant, a corporation of the state 
of West Virginia, filed this bill against the défendants, 726 in number, 
citizens of the state of Virginia, alleging that complainant is the 
owner in fee simple of a tract of 146,1091/4 acres of land, in the 
county of Buchanan, state of Virginia, conveyed to it by W. L. Den- 
nis, county clerk of that county, and C. W. Tebault and wife, by deed 
dated February 25, 1905, which gives the metes and bounds of the 
tract; that it was such part of a patent from the commonwealth of 
Virginia to Richard Smith and Henry Banks, dated November 16, 
1795, for 200,000 acres, as was situated in the state of Virginia, the 
residue thereof being in the state of Kentucky; that the same by a 
regular, complète, and perfect chain of title, through a succession of 
conveyances, was acduired by Frederick Pearson, in whose name said 
land was duly assessed for taxes for the year 1876, and the succeeding 
years, including 1905 ; that, the taxes for the years 1876 to 1883 being 
delinquent and unpaid, the land was on the 12th day of October, 1886, 
sold for the taxes so unpaid, and was purchased by the state of Virgin-^ 
ia, in the manner provided by the laws of that state ; that pursuant to 

*For other cases see same topic & S nuhbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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section 6^6 of ihe Code of Virginia pf 1904 C. W. Tebâult filed his^ ap- 
plication for the purctiçise;of;the.land vynth the çlérk pf the county (iourt 
of Biachanan county, and having thereafter sold his interest therein, 
and his right to purchase the same to the Buchanan Company; the said 
W. Iv. Dennis, as county clerk, tbgëther with C. W. Tebault and 
wife, cpnyeyed the same to complajnant by the deed before mentioned ; 
that the land when patented was and has continued to be wild and 
uncultivated, consisting of mountains^ covered with heavy and val- 
uable timber, unfit for cultivation, except as hereafter mentioned, 
its chief vahie: being the timber thereon, except possibly that coal may 
be discovered under the surface thereof; that each of the persons 
who owned the land under the patent and subséquent conveyances, 
constituting the chain of title under which complainant is the own- 
er, beginning with the year 18S3, took and held actual as well as 
constructive possession thereof, and exercised open, visible, and no- 
torious acts of ownership upon the same, and employed agents and 
tenants residing thereon to take charge of it, and that complainant 
has, since it purchased the same, entered upon the land, taken posses- 
sion of and appointed superintendants over it, and that complainant's 
possession extends to the boundaries thereof ; that each of the défend- 
ants is seeking to assert some sort of claim to portions of the land, the 
character of which as to many of them is unknown to complainant, 
but it allèges that the title it holds to the same is superior to the right 
and title of each of such défendants as to a very large part of the land, 
if not as to ail pf it ; that many years after the land had been acquired 
by those thrpugh whom it passed to Pearson, and in many cases after 
he had become the owner and was in possession thereof, and in other 
cases, after the state of Virginia had purchased the same, the défend- 
ants, or those under whom they clàim, entered upon portions of said 
land, made small clearings thereon and lived upon them, occupying 
for that purpose only a few acres; that some of them hâve obtained 
junior patents from the state for tracts of land located within com- 
plainant's boundary; that others hâve secured pretended statutory 
court rights for certain small parcels, while others hâve no color of 
title whatever, and are mère squatters; that many others hâve re- 
ceived and placed upon record deeds and conveyances from persons 
who had illegally entered upon said land. 

Complainant further alleged that, as it acquired title to ail of the 
land mentioned through said single deed and chain of title, its right 
as against each and ail of the défendants arises from a common 
source, and is common between it and each and ail of them ; that, as 
it is in actual as well as constructive possession of the land, no one of 
the défendants can, pr does, hold possession of any part thereof be- 
yond the portion actually occupied by him or her,; that those who ac- 
quired court rights did so unlawfully, not being in actual occupahcy 
of any part of the land, or they obtained the same for tracts largely 
in excess of what they in fa,ct actually occupied, thus acquiring thé 
same by fraud and false testimony, and that, therefore, the aid pf a 
court of equity will be necessary to , investigate and set aside such 
claims ; that in the year 1885 the clerk's office of Buchanan county 
with ail of its records was destroyed by fire, and that since that time 
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many proceedings hâve : been instituted pretending to f ollow the stat- 
ute law of Virginia (which provides how lost deeds and other records 
may be set up and established) , under which many of those now claim- 
ing to own land within complainant's boundary undertook to "set up" 
deeds to themselves and to those under whom they claim, which they 
alleged had been burned in said courthoyse fire, to which proceedings 
neither complainant nor those under whom it claims nor the state of 
Virginia were made parties; that by such frauds, impositions, and 
false testimony the court was induced to enter many orders in such 
proceedings, estaWishing deeds which never existed, and in some cases 
granting many times the quantity of land which had been originally 
conveyed; that it will be necessary to resort to equity to investigate 
and attack the validity of those "set up" conveyances, as well as the 
regularity of the proceedings by which they were estabhshed; that 
while such défendants only held and now only hold possession of small 
portions of complainant's land, which they actually occupy, they are 
under said junior patents, and the illégal court rights, as well as the 
false and pretended deeds, claiming to own and are asserting title to 
large boundaries of it, including much of its wild and timbered land, 
which they do not and cannot actually occupy; that in a great many 
instances the conveyances, or other évidences of title, under which 
many of the défendants prétend to hold possession, describe the land 
without course and distance, and merely by référence to stones, trees, 
and natural objects common to that section, thereby rendering the 
same difficult to locate, and particularly so for a jury ; that unless the 
limitation prescribed by law protects the title of complainant to the 
entire tract which was conveyed to it, upon the production of the evi-' 
dence that will be offered, it may appear that as to some of the small 
portions actually occupied by the défendants title by adverse posses- 
sion had ripened against complainant, or against said Pearson, prior 
to the year for which the taxes were assessed, concerning which the 
land was sold to the state of Virginia; that a number of junior pat- 
ents hâve been issued to tracts of land of considérable size within the 
boundary of complainant's tract, the lines of which junior patents are 
greatly interlocked, whereby in such cases the same land is found to 
be embraced within the lines of overlapping junior grants ; that in a 
considérable number of instances two or more défendants are occupy- 
ing clearings within the same interlock, and are also claiming other 
land within as well as without such interlock, some claiming under 
conveyances from one patentée, and some under deeds from another, 
thereby making it exceedingly difficult if not impossible for a jury, in 
an action at law to détermine the tracts each défendant is actually 
occupying, and the location of the land claimed by him; that in a 
great many instances défendants claiming adjacent lots of land lo- 
cated within complainant's boundaries are disputing between them- 
selves over the lines dividing their respective holdings, and such is the 
confusion thereby created that litigation exists among them concern- 
ing said lines and holdings, which in connection with those tracts ad- 
jacent thereto as to which complainant has superior title a jury would 
be unable to détermine the tracts the défendants hold by a title su- 
perior to complainant's, and what tracts complainant owns; that the 
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same could not be described in a verdict should actions of ejectment 
be instituted, and therefore complainant charges that it would be im- 
possible to obtain relief through such actions, or by other proceed- 
ings at law; that, if a single suit were brought in ejectment, it would 
be impossible for a jury to try or détermine the same, nor could com- 
plainant give the description m his déclaration which the law requires 
of the land held by the défendants sought to be recovered, nor from 
the mass of testimony which necessarily would be introduced could 
the jury render an intelligent verdict as to each tract, or the court 
enter a judgment suffiçiently definite to be executed; that, if separate 
actions were brought, the resuit would be an endless multiplicity of 
suits, and cause the expenditure of enormous sums of money, thereby 
absorbing a large portion of the value of the property, greatly ex- 
ceeding what it would cost to try the titles in a single chancery suit, 
and the time required to try ail the separate suits would consume many 
terms of court, if not many years; that therefore, as the remedy at 
law is so inadéquate, incomplète, inefficient, and uncertain, a court of 
equity should entertain jurisdiction, and grant the relief complainant 
is entitled to. 

It is further set forth in the bill that, though the claims on the part 
of défendants are worthless and invalid as against the title of com- 
plainant, they nevertheless constitute such a cloud upon the same, and 
such an impediment to the enjoyment of the property by complainant,. 
as to practically destroy the use and value of it; that complainant 
desires to hâve constructed through said land a railroad for the trans- 
portation of its products, which will resuit in the development of that 
'section of the country, but that so long as the présent condition of 
affairs continues it will be impracticable to do so, and hence a court 
of equity should quiet complainant's title to said tract of land; that 
the most efficient, if not the only, way that can be accomplished will 
be to summon ail of said défendants to answer complainant's bill, and 
to order a master commissioner to take évidence, and report what 
lands the several défendants are entitled to hold as against complain- 
ant, if any, and then to enter such decrees as may appear necessary to 
quiet complainant's title to the land, and place it in full and complète 
possession thereof. 

Complainant further alleged that some of the défendants were cut- 
ting the valuable timber upon said land, and were threatening to eut 
and dispose of much more, and will do so unless restrained by injunc- 
tion ; that contracts for the sale of other portions of the timber had 
recently been made, and that the same would be eut and removed un- 
less défendants were restrained from so doing; that the value of the 
property will be greatly impaired by the cutting of -the timber, which 
is the real substance of the estate ; that each of the défendants is in- 
solvent and entirely unable to respond in damages for the value of 
such timber; and that, therefore, the court should restrain them from 
cutting and removing it. 

The prayer was that subpœnas directed to the défendants do issue, 
and they be required to appear and answer, and that a master commis- 
sioner be directed to inquire and report by what title each of the 
défendants claims the land he prétends to own, what portion, if any. 
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of the tract conveyed to complainant is owned by the défendants re- 
spectively, by a superior title to that o£ complainant, and what land it 
is entitled to under the conveyance mentioned; that the défendants 
be required to produce their title papers and to disclose by what right 
they assert ownership of the land claimed by tham ; that a decree be 
entered removing said clouds from complainant's title and quieting 
the same, and directing that full and complète possession of the land 
be delivered to complainant; that decrees be entered against the de- 
fendants, as may from time to time be proper under the évidence 
produced; that an injunction be awarded restraining each défendant, 
hjs agents, and employés and ail other persons from cutting, removing, 
selling, receiving, or interfering with the standing timber on said land, 
or from conimitting any waste thereon; and also for such gênerai 
relief as to equity pertains. 

An amended and supplemental bill was subsequently filed, alleging 
among other matters that no suit of any kind had been brought by any 
of the défendants, or by any one else to set aside and annul the deed 
made by W. L. Dennis, clerk, and C. W. Tebault and wife to complain- 
ant, mentioned in the original bill, and that more than two years had 
elapsed from the time the same was recorded in the office of the county 
■clerk of Buchanan county; that none of the défendants acquired any 
portion of the land, by any right or title from, through or under Fred- 
•erick Pearson, or complainant, or from any of the parties under 
whom Pearson claimed title, but that each and ail of them claim ad- 
versely thereto; thatlargely over one-half of said parcels of land so 
held by défendants were not held in possession by them, or those under 
whom they claim, for a sufficient length of time to hâve barred the 
right of said Pearson to recover the same in the year 1876, the year 
for which the taxes were assessed for which the land was sold, and 
that at least one-half of said parcels were entered upon, and the color 
of title under which they are claimed, if any, originated after the state 
of Virginia had purchased the landl for taxes in the year 1886. 

Process was duly served, many of the défendants appeared by coun- 
sel, and joint and several demurrers were filed. For cause of demur- 
rer it was, in substance, set out that the bill is multifarious; that what- 
€ver remedy the complainant may hâve is at law, and not in equity; 
that there is no equity in the bill ; and that complainant allèges no such 
possession of the land as entitles it to the relief prayed for. The mat- 
ters of law raised by the demurrers came on in due time to be argued 
by counsel, on considération of which the court entered an order dis- 
missing complainant's bills. From the decree so entered this appeal 
is prosecuted. 

Appellant insists that it was not necessary that it should show — ^by 
its bill and exhibits — that it had a true and complète paper title to the 
land it claimed to own. Complainant below simply alleged that by "a 
succession of conveyances" such true and complète title was acquired 
by Frederick Pearson, and that complainant afterwards regularly ac- 
quired the same. The muniments of its title were not presented for 
the considération and judfe^ment of the court, which was asked to de- 
nrée that défendants in whom the bill in fact alleged the title to some 
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of the lattd to be shoulcl be restrained from enjoying it, and compelled 
to deliver its possession to com|3lainant on the mère déclaration that 
superior title was owned by it, such déclaration not even having been 
verified. There is no merit in this contention, nor in the suggestion 
that complainant should hâve been permitted to go amend its bill as 
to obviate such orhission, for, conceding such amendment to hâve been 
made, other good and sufficient reasons would hâve impelled the de- 
cree of dismissal. 

The claim that the court below was in error in holding that the bill 
should show before injunction for waste would issue that complain- 
ant had ïnstituted an action or actions at law for the recovery of the 
land, or intended so to do, is also untenable. Complainant intended 
by its bill to avoid an action at law, and to transfer to a court of equity 
the settlement of the controversy caused by the conflicting titles held 
by it and the défendants. About this there can be no doubt, for the 
reasons for ignoring the law side of the court are frankly and plainly 
given. Complainant did not ask that equity intervene for the purpose 
of restraining destruction of the property until the title could be as- 
cèrtained by litigation at law, but, on the contrary, alleged that an ac- 
tion for that purpose could not be efifectively prosecuted at law ; hence 
it claimed that an injunction should issue and stand until a master could 
report as to the true titles. No authority is cited to sustain this prop- 
osition, and we incline to the opinion that the books will be searched 
in vain for one. The bill could not be amended so as to countenance 
the pendency of an action of ejectment without ehanging entirely its 
original object, andi that was not permissible. 

As the bill read when it was dismissed, the court should not hâve 
awarded the injunction asked for, as it was not advised whicli of the 
défendants weré impairing the value of thè estate; the allégation being 
that ail Were not. But, had that information been given, still under 
the circumstances, for reasons we bave referred to, and for additional 
and most pregnant' cause yet to be given, it would bave been error 
to hâve granted the restraining ordier prayed for. While undèr certain 
circumstances a complainant out of possession may be awarded an in- 
junction preventing the destruction of the property, it should be in 
cases where an action of law is either pending or contemplated, and 
ancillary thereto so as to préserve the status quo. Such action is not 
intended hère, complainant desiring to avoid it^ yet asking an injunc- 
tion against what is called "waste and threatened injury," by défend- 
ants who are in possession. Erhardt v. Boaro, 113 U. S. 537, 5 Sup. 
Ct 560, 28 L.iEd, 1113; Buskirbv. King, 73 Féd. 22-18 C. C. A. 418'; 
King V. Campbell (C. C.) 85 Fed 814; 22 Cyc. 827; Story, Eq. 
Jurisp, (6th Ed.) § !9B9 ; Waterloo Mining Co. v.: Doe et al., 82 Fed. 
46r27 C. C. A. 50; Taylorv. Clark (C. C.) 89:Fed. 7;' Davidson'v. 
Calkins (C. C.) 93. Fed. 230; Jérôme v.. Ross, 7 Johns. Ch. (N. Y.) 31S,: 
11 Am. Dec 484, and cases cited in note; Duvall v. Waters, 1 Bland 
(Md.) 569, 18 Am. Dec. 350; Bracken et al. v. Preston et al., 1 Pin. 
(Wis.).o84, 44 Am. Dec. 412. ; ■ 

The assignments of error relating to the refusai of the court to en- 
tertajn.the, bJH for the purpose ,Qf qujeting title and removing clouds 
thereon cannot be sustained, as it is only those who bave a clear légal 
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title to land, as well as its actual possession, who hâve the right to 
claim the aid of a court of equity to give them peace or dissipate a 
cloud upon said title. Orton v. Smith, 59 U. S. 263, 15 L. Ed!. 393 ; 
Fussell V. Gregg, 113 U. S. 550,. 5 Sup. Ct. 631, 28 L- Ed. 993 ; Frost 
V. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010 ; Dick v. 
Foraker, 155 U. S. 404, 414, 15 Sup. Ct. 124, 39 E- Ed. 201; Stearns 
V. Harman, 80 Va. 48; Smith et al. v. Thomas et al., 99 Va. 86, 37 
S. E. 784; Glenn v.West, 103 Va. ,524, 49 S. E. 671; Steimman v. 
Vicars, 99 Va. 595, 39 S. E. 227 ; Kellar v. Craig et al., 126 Fed. 630, 
61 C. C. A. 366. 

As we understand the bill in its entirety, giving due effect to its 
many and somewhat contradictory statements, keeping in mind the rule 
that on demurrer the allégations are to be construed strongiy against 
the complainant, it clearly appears that the défendants are actually 
residing upon the various portions of the land they respectively claim, 
holding the same by patents from the state, by deeds, by court claims, 
by color of title adverse to the title of complainant; that in some in- 
stances their titles hâve become by adversary occupation superior to 
the title of complainant; that some of the défendants entered into 
their occupancy prior to the year 1876, others between the years 1876 
and 1886, and still others after the latter date ; some in possession un- 
der color of title for more than 30 years, and, as the presumption is 
that the complainant has stated its case most favorably to itself, the 
inference is that the greater part of the défendants hâve so occupied 
the land under color of title for that period of time, which will bar re- 
covery thereof by any claimant under the grant of November 16, 1795; 
that neither Pearson ,br any one claiming under him has had actual pos- 
session of any part of the land claimed by défendants since the year 
1876, or exercised ownership over any of it by selling, conveying, or 
leasing any part thereof ; that during ail of thèse years some of the 
défendants, or'thôse under whbm they claim, hâve been in the actual 
adversary possession of large portions of the land in controversy. It 
thus appears that from the bill we are unable to find that complainant 
had either the légal title to or the possession of the land in controversy 
at the time it asked à court of equity to quiet its title, and to remove 
the clouds thereon caused by the claims asserted by the défendants. 
Before equity will entertain a bill to either quiet title, remove a cloud 
therefrom, restrain waste, or prevent a multiplicity of suits, it must 
appear that the complainant has a valid légal title to the land he claims, 
as well as the right to recover against each and ail of the défendants. 
Measured by this standard, the case made by the complainant has no 
place in a court of conscience. 

We are not impressed with complainant's allégations concerning the 
jurisdiction of equity in regard to confused boundaries, for, while 
under certain conditions such jurisdiction most undoubtedly exists, 
still it has no application to the facts presented by this bill. If com- 
plainant establishes a perfect légal title to the land it claims, locates 
the boundaries of the same, and shows occupation by the défendants of 
various portions thereof, then, if such défendants do not establish their 
respective holdings with that accuracy which will enable them to be 
identified by the verdict of a jury, they will not succeed in holding the 
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land they claim. If there is a controversy among the défendants as 
to the true lines betweeh their respective patents, deeds, or claims, such 
contentions do not relate to the location of complainant's lines, nor can 
they be disposée of in this suit ; nor by the allégations in the bill con- 
tained can those défendants be deprived of their constitutional right 
to the verdict of a jury concerning the validity of their respective 
titles. If complainant's title was not denied, and if the défendants 
claimed adjacent lands, or tracts within the limits of complainant's 
boundary, under titles not disputed, and there should arise contentions 
concerning the true location of the lines between them, then under 
certain circumstances equity would intervene to settle such dispute. 
But that is not this case, for its real object is to settle adverse titles, 
and not to define boundaries; to secure possession of land held by 
others, concededly under color of title; to obtain by the decree of a 
chancellor that which under our jurisprudence can only be had by a 
judgment rendered on the verdict of a jury. Section 733 of the Re- 
vised Statutes of the United States, which was part of the judiciary 
act passed by Congress in 1789 (Act Sept. 24, 1789, c. 20, § 16, 1 Stat. 
82 [U. S. Comp. St. 1901, p. 583]), is as follows: 

"Sults In equity shall not be suStalned in either of the courts of the United 
States In any case where a plaln, adéquate, and complète remedy may be had 
at law." 

Ail suits which hâve for their object a judgment for the recovery 
of either real or personal property should be prosecuted on the law 
side, of the courts of the United ^States, and this rule cannot be obvi- 
ated by an allégation of fraud, or of conspiracy, because of the con- 
stitutional right of the défendants to a trial by jury. In this case the 
complainant allèges it has title to certain real estate, and admits that 
the défendants are in possession of it, consequently the action of eject- 
ment not only affords a plain and complète remedy, but is in the ab- 
sence of conditions showing well-established grounds for équitable 
jurisdiction — which this bill does not présent — the only proper method 
of procédure. 

The Suprême Court of the United States has by fréquent décisions 
passed upon the question we are now considering, and has we think 
clearly established the rule that, in cases presenting the facts, circum- 
stances, admissions, and allégations found in complainant's bill, the 
only remedy is at law. We do not deem it essential to discuss and 
apply those cases, but cite them as conclusive of the correctness of 
the resuit we hâve reached. We also are of opinion that had there 
been no demurrers filed, and the case had been submitted on pleas, 
answers, and master's report that the court on its own motion, for ju- 
risdictional reasons, would hâve been compelled to dismiss it. Irvin 
V. Dixion, 9 How. 10, 28, 13 h. Ed. 25 ; Hipp et al. v. Babin et al., 
19 How. 271, 278, 15 L. Ed. 633 ; Lewis v. Cocks, 23 Wall. 466, 23 
L. Ed. 70; *Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 
34 L. Ed. 873; Allen v. Pullman's Palace Car Co., 139 U. S. 658, 
662, 11 Sup. Ct. 682, 35 L. Ed. 303; Wehrman v. Conklin, 155 U. S. 
314, 15 Sup. Ct. 129, 39 h. Ed. 167; Gordan et al. v. Jackson (C. C.) 
72 Fed. 86; Erskine et al. v. Forest Oil Co. (C. C.) 80 Fed. 583; Me- 
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Guire v. Pensacola City Co., 105 Fed.' 677, 44 C. C. A. 670 ; Jones 
V. MacKenzie, 123 Fed. 390, 393, 58 C. C. A. 96 ; Brown et al. v. Cran- 
berry Iron & Coal Co., 72 Fed. 96, 18 C. C. A. 444 ; Manners v. Man- 
ners, 2 N. J. Eq. 384, 35 Am. Dec. 512; Obert v. Obert, 10 N. J. 
Eq. 98; Carberry et al. v. West Virginia & P. R. Co., 44 W. Va. 
260, 28 S. E. 694; Northern Pac. R. Co. v. Amacker, 49 Fed. 529, 
537, 1 C. C. A. 345; Southern Pac. R. Co. v. Goodrich (C. C.) 57 Fed. 
879 ; Ashburn v. Graves, 149 Fed. 968, 971, 79 C. C. A. 478. 

It is plainly apparent from the bill that, to secure equity jurisdiction, 
complainant chiefly relied upon the allégation that a multiplicity of 
suits wouldl be thereby prevented. The argument submitted to sustain 
this position is utterly fallacious. On this question the learned judge 
who 50 carefully considered this case in the court below well and perti- 
nently sitated the law applicable thereto, and we quote his words ap- 
provingly : 

"The main contention of complalnant's counsel seems to be that, If equity 
jurisdiction is maintalned, a multiplicity of suits will be avoided. Even If it 
were granted that the numerous suits sought to be avoided by the complainant 
could possibly bring this case under the doctrine adverted to, the complainant 
would not, in fact, in the sllghtest degree avoid the multiplicity of suits which 
It désires to avoid. It is a rule of the fédéral equity practice that -"le chan- 
cellor will not, under clreumstances such as we hâve hère, undertake to settle 
disputed titles. Brown v. Oanberry Co., 72 Fed. 96, 103 [18 C. C. A. 444] ; Id., 
65 Fed. 636, 640 [13 C. a A. 66] ; Adams Eq. (7th Am. Ed.) 377, 378 ; 2 Daniell's 
Ch. (4th Am. Ed.) 1072. The bill hère clearly shows that the défendants clalm 
title to the land In thelr possession. Immediately upon the comlng In of the 
answers asserting tltle In the défendants, the chancelier would be compelled 
to direct the complainant to brlng an action or actions of ejectment agalnst 
the défendants. If one action were brought, the cases would be tried sepa- 
rately. The conséquences would be that the number of suits would not be les- 
sened." 

As applicable to the questions relating to a multiplicity of suits, we 
cite 1 Pom. Eq. Jur. (3d Ed.) § 251 ; Haie v. Allinson, 188 U. S. 56, 
79, 80, 23 Sup. et. 244, 47 L. Ed. 380 ; United States v. Bitter Root 
Company, 200 U. S. 451, 26 Sup. Ct. 318, 50 L. Ed. 550; Osborne v. 
Wisconsin Central R. Co. (C. C.) 43 Fed. 824; Tompkins v. Craig 
(C. C.) 93 Fed. 885; Washington County v. Williams, 111 Fed. 801, 
812, 49 C. C. A. 621; Turner v. City of Mobile, 135 Ala. 73, 33 South. 
133 ; Zanhizer v. Hefner, 47 W. Va. 418, 35 S. E. 4. 

We conclude that complainant has a plain, adéquate, and complète 
remedy at law, and that he should test the strength of his title by an 
action of ejectment. If this bill can be maintained in equity, then the 
right of trial by jury no longer exists, the doors of chancery are open to 
ail who choose to enter, and the way to obviate the inhibition of the 
statute has been found. 

We find no error in the decree appealed from. 

Affirmed. 
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BR0Aa3eH et al. T. BOX;SBN et aL • , , 
(arcult Court of Appeals, Eïghth Circuit Jaliuary 7, I&IO.) ^ 
■ _ ', ^.i.: No., ■3,016. ' 

1: Specîfio Pebfokmance (§ .32*)— Validity of CoNiBAOTr-ÏOfiMÀi. Beijui- 

SITES— SlGNAIURE. '[ ' 

An agreement was èntered tnto on bèhali of certaiii per^ns; includlng 
i(jOm{)lalriants and défendant, *»rliîch was reduced to: writing, and slgned by 
défendant alone. It provlded that he should secure coi^l leases on an 
Ij^dmn réservation witlf.,tlie approval- of tlie United, Sta tes, government, 
and-should asslgn the sàtne to one of the other parties as trustée for the 
Éfebeflt pf ail the parties' equallyj and that eacb ijarty should payto the 
' trustée a certain sum of money to be used In developlng the laijds under 
the supervision of a board of directors elected by the -parties. Eeld, that 
Buch contract contained mutual covenants, and was blnding on ail of the 
parties who accepted and assented to the same and at ail tlmes stood ready 
to fulfill thelr part, althoughlt was not signed by thein, and could by 
sueh parties be speciflcally enforced against défendant, who, on obtainlng 
the leases,"held the same in trust for the beneflt of air as : tenants in com- 
mon. 

[Ed. Note. — ^For other cases, see Spécillc Performance, Cent. Dig. § 93; 
Dec. Dlg. § 32.» 

Persoiis ehtitled to enforce speclflc performance of contracta. See note 
' to Lawyer V. Post, 47 Q.O. A, 493.] 

2. Tkitsts (§ 354*) — Enfoecement — Pbopebtï Receivbd m iIS^cnANGK fob 

ÏETiJST PlîOPBETT. ' ; :■ , ; 

Wheré property held In: trust Is exchanged for other property, equity 
WlU impress the trust upon the property so reeeived in exchange. 
• [Ed. Noté.'— Por other cases, see Trusts, Cent Dig. ;§§ 527, 528; Dec 
Dig. §354.*] 

8. Eqtjity (I 87*)— Lâches— Lapse of Time. 

A suit ;in equlty v^ill not ordinarily be held barred by lâches withln the 
tlme alloflfed by statute for bringjng a similar action at law, unless ex- 
traordinary circumstances are sboWn which would render it ineguitable 
to apply such i'ule. ■ ' , 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§242-244; Dec. 
Dig. § 87.*] 

4. SpecifIo Perfobmange (§ 92*)— Peefoemancb bï Plaintiff— Delay Caused 

' BY OtHEB PARTT. i , . 

Where a contract prpvlded that défendant s;hou^d secure coal leases on 
Indian lands, and on their approval by thfe Land Department should as- 
slgn the leases to a trustée for the eQual benefit of himself and coniplain- 
ànts, and thkt within a certain time thereafter each party should con^ 
tribute a stated sum to Jje used,(or fléveloping the lands, complaiiiants 
could not be iCharged wtth default wbich terminated their Interest for 
fallure to maké such pàyments where défendant, although obtainlng the 
' leases, did not asslgn the same nor make any application to the Secretary 
of the Interior for permission to do so which was necessary under the 
conditions indorsed thereion wlth his original approval, 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 242 ; 
Dec. Dig. § 92.»] 

Van Devanter, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the District 
of Wyoming. 

•For other cases see sa ;a toplc & § numeek In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Suit in equity by William J. Broatch and others against Asmus Boy- 
sen and others. Etecree for défendants, and complainants appeaL Re- 
versed. 

John F. Shafroth (James H. Adams and Gibson Clark, on the brief), 
for appellants. 

John W. Lacey (Herbert V. Lacey, on the brief), for appellees. 

Before SANBORN and VAN EiEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. On April 1, 1899, at Et. Wash- 
ahie, Wyo., on the Shoshone Indian réservation, at a meeting at which 
were présent Asmus Boysen, Adam Morell, Charles J. Woodhurst, 
John T. Wertz, and Joseph Weis, the written agreement hereinafter 
mentioned was signed by said Asmus Boysen. Thèse parties had been 
in that neighborhood prior to that date for several days at least, pros- 
pecting with a view of obtaining leases of lands upon the Indian réser- 
vation for the development of minerais, principaîly coal. Woodhurst 
had done considérable surveying on the réservation for allotment pur- 
poses and had investigated the minerai character of considérable of the 
lands. To what extent ^ny of the other parties had made an investi- 
gation of the lands does not clearly appear. It does appear, however, 
that Wertz and Weis in malcing their investigations and explorations 
were not only acting for themselves, but for other parties, including at 
least plaintiffs Jacob E. House, Robert C. Wertz, and John T. Clarke. 
After some negotiations, each of thèse parties communicated to the 
others the information he had respecting the minerai character of 
lands ûpon the réservation, and the agreement mentioned was then 
prepared and signed by Boysen ; it being as follows : 

"This agreement made and entered into this first day of April, 1899, by.and 
between the following parties, to wit: Adam Morell, Joseph Weis, William 
,T, Broatch, John T. ciarlîe, Harry T. Clarlte, Jacob E. House, Robert C, Wertz, 
B^ees E. Davles, Charles J. Woodhurst, Thomas Cbughlan, Asmus Boysen, P. 
i. Barr and four unknown, for the purpose of leasing certain lands on the 
Wind River and Shoshone Indian réservation, In the sfate of Wyoming, of 
the said ludians and the United States goyemment. Said leases covering coal 
lands and other minerais wlthin said réservation, and the said leases are being 
taken for the purpose of prospecting for coal. In fulfillment of this project, 
each and every party above mentioned hereby agrées to pay into a certain trust 
fund the sum of two thousand, dollars, to be paid as follows: E^ve hupdred 
dollars within thirty days after the approval of the flrst lease novr, being taken 
Up, and flve hundred dollars (ÇôÔO.OO) in sixty days after the approval of said 
lease, and five hundred dollars ($500.00) one year after the approval of said 
leasç, and flve hundred dollars ($.500.00) eighteen montha after the approval 
of said lease, vritb the exception of six parties as follows: . Joseph Weis, Robert 
C. Wertiî, Jacob E. House, Charles J. Woodhurst, oné of the unknown and 
Adam Morell, who shall reçoive for the considération of one dollar ($1.00) 
and other valuable considération, a retieipfc of same is hereby acknowiedged, 
ra receipt in full, or a certiflcate) from the trustée giviug each of them a,n equa! 
share to this partnership, it is hereby agreed that if àhy of thèse parties aboyé 
mentioned shall fail to malie their payments, on the' date specified. after tinv- 
Ing received due notice from the trustée of the date when payments becouië 
.due, that their interest in this agreement and -partnership ceases as;-tfiough 
tlney . had never been a party thereto and the trustée is hereby autl,iorif.ed. to 
ckncel such receipts or certifleates as the party or parties in def ault wonld 
hâve been entitled to if payments had been fulfllled as stipulated and the 
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money pald by said party or parties Is hereby forfeited as lîquidated damages 
to the trustée, af ter thîrty days' notice to place on market such recelpt's or 
certiflcates to be sold to the hlghest bidder thirty days àfter the cancellation 
of sald recelpt or certiflcates and to Issue a recelpt or certlflcate to the pur- 
cbaser, who wlll recel ve equal partnershlps In thls agreement. Ail of the 
leases are to be taken up In the name of Asmus Boysen who agrées that after 
sa Id leases are approved, to asslgn them to Adam Morell, trustée, who agrées 
that he wlll not sublet or asslgn any of thèse leases that may be taken on the 
WInd River and Shoshone Indian réservation In Wyoming, to any syndlcate 
Company or prlvate Indlvldual or person without the written consent aiid 
approval of each party named In thls agreement who are in good standing, and 
It is hereby agreed that the said Adam Morell shall aet as trustée after fumish- 
ing a good and sufflcient bond for $30,000, thirty thousand dollars, that he 
sliall àct as trustée, that he shall hâve full power to reçoive and recelpt for 
ail moneys and to settle ail accounts of the partnership to thls agreement, 
with the ald and assistance of a board of six dlrectors, to be selected from the 
names of parties mentioned and named In thls contract, after leases are ap- 
proved, at a meeting called In Omaha by the trustée, Adam Morell, ail notices 
of meetlûgs must be sent two weeks in advance and said notices must be senÈ 
by registered mail and addressed properly, after board is élected, said board 
and the trustée wlll arrange for the management and pushing forward the 
development of sald property at an early date. The said Adam Morell agrées 
to keep a full account of ail expenditures and to fumish an itemized statement 
to be mailed to every party in good standing to thls agreement every sixty (60) 
days, showlng the receipts and the money expended. It is mutually agreed 
that under no drcumstances must the liabllities exceed the sum subscribed by 
the parties to thls agreement. Thls agreement wlll remain in force two years 
from date of the approval of the first lease,. when at such time the trustée 
whose office wlll be in Omaha, Nebraska, wlll call a meeting of ail members by 
notlfylng each party in manner as heretofore described, and ten of the parties 
in good standing wlll control further Interest in the partnership. If at any 
tlme the trustée bas a surplus of thirty thousand dollars ($30,000) cash on hand 
to meet expenses the said amount Is to be equally dlvlded between the parties 
in good standing to thls contract, and checks issued to each of them in equal 
amounts. It Is agreed that Joseph Wels can borrow $250.00 (two hundred and 
fifty dollars) for one year at seven per cent. (7%). It is further agreed that 
Jacob E. House shall at no tlme be expected to pay in any moneys, and he 
cannot be held responslble or llable for any debts Ineurred by the trustée or 
any company that may be formed la ter, and If a stock eompany shall be formed 
that ail of Jacob E. House stock shall be preferred stock and nonassessable. 
In case of default or failurê in the undertaklng or venture and the bond fur- 
nlshed by Asmus Boysen to the Indians and the United States government shall 
be (orfelted for reason now unknown, then each and every party hereto, who 
derlved a share of the Income shall be held indivldually responslble and do 
hereby agrée to pay sald bond, wlth the exception of one Jacob B. House." 

Each of the parties took a signed copy, and a copy was given to 
John T._ Wertz for Robert C. Wertz. Boysen, John T. Wertz, and 
Mr. Weis then went to Omaha, Neb., and met at the dépôt on their ar- 
rivai the plaintiff Harry T. Clarke, who was there to take the train 
for Wyoming to obtain leases of lands on the réservation in the inter- 
est of himself and others. He was told- by Boysen that it was "not 
necessary for him to make the trip. Everything had been arrangea 
for, and I am going to procure that lease. You people are going to 
be provided for in that lease." The parties then went to a hôtel, and 
that evening and the next day a discussion of the agreement was had 
between Boysen and some of the plaintiffs, and copies left with some 
of them. Thereafter Boysen procured a lease of some 178,000 acres 
of land on the réservation, the lease bearing date July 1, 1899, and ap- 
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proved by the Secretary of the Interior October i, 1899. The lease 
provided amongf other things that it should extend over a period of 10 
years from and after the date of the approval thereof by the Secre- 
tary of the Interior ; that the mining privilèges granted by the lease 
should extend to and include only coal, and that no rights or privilèges 
respecting any other kind or character of minerai were granted or in- 
tended to be granted by the "lease ; that Boysen, his successors or as- 
signa, should proceed to develop the mines and work the coal deposit 
therein forthwith and prosecute the same with diligence, and file with 
the Secretary of the Interior quarterly reports of ail prospecting donc 
and discoveries made; also quarterly reports of the gross out-put of 
ail his mining opérations under the lease ; and that he should pay in 
lawful money of the United States, to the Secretary of the Interior, 
or such party or parties as the Secretary might designate, for the ben- 
efit of the Indians, a sum of money eqiial to 10 per centum of the mar- 
ket value of the coal mined at the place mined, such payments to be 
made every three months during the continuance of the lease for ail 
coal mined or removed during the three months last preceding; that 
Boysen, his successors or assigns, would open and operate the mines 
and deposits of coal and cause the same to be worked and mined to 
the fullest practicable extent; that the lease viras made subject to ex- 
isting law or laws, and any law or laws thereafter enacted pertain- 
ing to the said réservation; that in the event of the extinguishment, 
with the consent of the Indians, of the Indian title to the lands cov- 
ered by the leaSe, then the lease, and ail rights thereunder, should 
terminate; that Boysen should file in the Department of the Interior 
his bond in the sum of $10,000, virith sufficient sureties, to be approv- 
ed by the Secretary of the Interior, conditioned for the faithful per- 
formance on his part, his successors or assigns, of ail his duties and 
obligations under the lease ; that the Secretary of the Interior was au- 
thorized and empowered to make such additions to the lease as in his 
judgment might not impair the rights and privilèges in the matter of 
the Indians. 

In the approval of said lease by the Secretary of the Interior viras 
the following provision : 

"It Is f urther expressly agreed between the parties hereto that the party of 
the second part wUI not at any tlme during the term hereof grant, assign, 
lease, convey or transfer any of his estate or Interests In or to any part of 
said premises or the appartenances thereto, or the terni hereof, to any person 
or persons whomsoever, wlthout the consent of the Secretary of the Interior." 

So far as disclosed by the évidence, nothing was thereafter done by 
any of the parties either under the agreement or the lease except that 
John T. Clarke and Mr. Woodhurst each on several occasions wrote 
Boysen respecting the matter, signifying a willingness and désire to 
hâve the matter progress according to the terms of the agreement. 
Morell did not give the bond called for, Boysen did not convey the 
lease to him as trustée, none of the parties were notified or ever asked 
to pay any money — in fact, nothing was done after the lease was pro- 
cured. 

175 F.— 45 
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In March, 1905, Congress passed an act entitled : 

"An act to ratify and amend an agreement with the Indlans resldlng on the 
Shoshône or Wind River réservation, and to make appropriations for earrying 
the same Into effect." Act March 3, 1905, c. 1452, 33 Stat. 1016. 

In said act was a provision as foUows: 

"And provided that nothlng herein contalued shall Impair the rights uuder 
the lease to Asmus Boysen, which bas been approved by the Seeretary of the 
Interior, but sald lessee shall hâve for thirty days from the date of the ap- 
proval bf the surveys of sald land a preferential rlght to locate followlng the 
government surveys not to exceed six hundred and forty (640) acres In the form 
of a square, of minerai or coal lands In sald réservation ; that the said Boysen, 
at the tlme of the entry of such lands shall pay cash thèrefor at the rate of 
ten (10) dollars per acre and surrender said lease and the same shall be can- 
celled." 

In pursuance of said act, Boysen, located the f ollowing lands : The 

5. E. % oi section 32, and the W. i/o of the S. W. 14, and the lots 1 
and 2 of section 33, in township 6 N., and the lots 1, 2, 3, 4, and 7, of 
section 4, and the lots 1 and 2, and the N. 1/2 of the S. E. % of section 

6, in township 5 N., of range 6 E., of Wind River Meridian in Wyo- 
ming; and a patent was issued to him for the same by the United 
States May 17, 1907. 

While the act mentioned was pending before Congress, John T. 
Clarke and John T. Wertz went to Washington and assisted Boysen 
in having the provision inserted in it giving to him the right to locate 
one section of land for the surrender of his lease. On the 9th of July, 
1906, complainants filed their bill in this case, asking that it be ad- 
judged that Boysen held said section of land in trust according to the 
terms of said agreement of April 1, 1899, and other relief. Issues were 
jbined, évidence taken, trial had, and the bill dismissed^at complainants' 
costs, the, circuit court, holding that the complainants .^w^ere. not entitled 
to an enforcement of tbe agreement for want of mutuality, for the 
reason that complainants had not performed any of the agreements or 
covenants on their part to be performed, or offèred. to do so, and 
that they were guilty pf lâches. 

It is claimed on the part of the défendant that the agreement pos- 
sessed no binding force as it was not signed by any of the parties there- 
to excèpt Boysen. As Bôysen in this action is the party sought to be 
held, the agreement bèing gigned by him, we think suffîcient if the oth- 
er parties accepted the same and agreed to ail its- terms. McPherson 
V. Fargo, 10 S. D. 611, 74 N. W. 1057; Rigdon v. Conley, 141 111. 
565, 30 N. E. 1060; Indianapolis Nat. Gas Co. v. Kibbey, 135 Ind. 
357, 35 N.'E. 393; Séllërs'v. Gréer,' 172 111. 549, 50 N. E. 3^6, 40 E. 
R. A. 589; Justice v. Eang, 42 N. Y. '493, 1 Am. Rep. 576. The cove- 
nants were mutual, and any party to the agreement, upon accepting 
the sartie became bound by its provisions. Boysen, upon obtaining the 
leaSe, held the propérties therein described in trust for the respective 
parties named in thé agjrëément who had accepted the same. Shea. v. 
■Nilimià,'183'Fed. 209, 66 G. G.A. 26à; Hendrichs v. Morgan, 167 Fed. 
106, 93 C. C. A. 5S8 : -Moritz vl' Eeavelle, 77 Cal. 10, 18 Pac. 803, 11 
Am. St. Rep. 289. The agreement gave to the respective parties there- 
to the rights of tenants in common as to the leasehold interest. In re- 
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spect to the working- of the mine théy wére partneFs. ' Manville v. 
Parks, 7 Colo. 128-133, Z Pac. 213; Duryea v. Burt, 28 Cal. 570-587. 

The rule is fundamental that, if a trust attaches to certain proper- 
ty and such property is exchanged by the trustée for other property, 
equity will impress the trust upon the property thus acquired in ex- 
change. So in this case, Boysen's holding of the lease being that of 
trustée for the benefit of those parties to the agreement who accepted 
its terms, a like trust attached to the land patented to him by the Unit- 
ed States upon his surrender of the lease. 

It is, hôwever, said that complainants are 'guilty of such lâches as 
prevents équitable relief. In London & San Francisco Bank v. Dex- 
ter, Horton & Co., 126 Fed. 593-601, 61 C. C. A. 515, 523, the Court 
of Appeals for thé Ninth Circuit stated the rule as to lâches as f ollows ; 

"No hard and fast rule bas been laid down by the court whlch can be said 
to govem au cases wherein the défense of lâches is invoked. The lapse of time 
which mlght Induce the application of the doctrine is not a determined period, 
but dépends upon the circumstanees of the particnlar case. One princijjle per- 
vades ail cases involving the défense of lâches, however. and that is that not 
only must thiere be a seemingly unnecessary delay on the part of the plaintif? 
In bringlng or prosecuting his action, but that, by reason of some change In 
the condition or relations of the property or parties oceurrlng duriug the period 
of delay, it would be inéquitable to permit the clalm of the plalntifC to be en- 
forced." 

In Kelley V. Boettcher, 85 Fed. 55-62, 29 G. C. A. 14, 21, this court 
said : 

"In the application of the doctrine of lâches, the settled rule is that courts 
of equity are not bound by, but that they usually aet or refuse to act in analogy 
to, the statute of limitations relatlng to actions at law of like chavacter. 
Rugan V. Sabin, 10 U. S. App. 519, 534, 3 C. C. A. 5T8, 582, and 53 Fed. 415, 
420 : Billlngs v. Smelting Co., 10 V. S. App. 1, 62, 2 C. C. A. 252, 262, 263, and 
51 Fed. 338, 349; Bogan v. Mortgage Co., 27 U. S. App. 346, 357, 11 C. C. A. 
128, 135, and 63 Fed. 192, 199; Kinne v. Webb, 12 U. S. App. 137, 148. 4 C. C. 
A. 170, 177, and 54 Fed. 34, 40 ; Scheftel v. Hays, 19 U. S. App. 220, 226, 7 C. 
O. A. 308, 312, and 58 Fed. 457, 460 ; Wagner v. Baird, 7 How. 234, ■2.58, 12 
L. Ed. 681 ; Godden v. KImmell, 99 U. S. 201, 210, 25 L. Ed, 431 ; Wood v. 
Carpenter, 101 U. S. 135, 139, 25 L. Ed. 807. The meanlng of this rule is that 
under ordinary circumstanees a suit in «qulty wlll not be stayed for lâches 
before, and will be stayed af ter the time fixed by the analogous statute of limi- 
tations at law ; but if unusual conditions or extraordinary circumstanees make 
it inéquitable to allow the prosecution of a suit after a brlefer, or to forbid Its 
maintenance after a longer, period than that fixed by the statute, the chan- 
celier will not be bound by the statute, but wHl détermine the extraordinary 
case in accordance with the equlties whlch condition it. * * * When a suit 
Is brought within the time fixed by the analogous statute, the burden is on the 
défendant to show either from the face of the blll or from his answer that 
extraordinary circumstanees exlst which require the application of the doctrine 
of lâches, and, when such a suit is brought after the statutory time bas elapsed, 
the burden is on the complaiuant to show by sultable averments In his bill that 
it would be inéquitable to apply It to his case." 

The same rule was subsequently announced by this court in Ide v. 
T. D. & R. Carpet Co., 115 Fed. 137, 53 C. C. A. 341 ; Boynton v. 
Haggart, 120 Fed. 819, 57 C. C. A. 301 ; Brown v. Arnold, 131 Fed. 
723, 67 C. C. A. 125 ; Stevens v. Grand Central Min. Co., 133 Fed. 
28, 67 C. C. A. 284; WilHams v. Neely, 134 Fed. 1, 67 C. C. A. 171, 
69 L. R. A. 232 ; Brun v. Mann, 151 Fed. 145, 80 C. C. A. 513, 12 L. 
R. A. (N. S.) 154. 
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The Wyomîng' statute of limitations authorîzes tîie bringing of an 
action for the recovery of the title or possession of lands, tenements, 
or hereditaments at any time within 10 years after the cause of such 
action accrues. Rev. St. 1899, § 3451. 

This action was commenced within the period of the Wyoming stat- 
ute of limitations, and no circumstances are shown to authorize a court 
of equity to shorten such statutory time. As we hâve said, the évi- 
dence does not disclose that anything was donc by any of the parties 
looking to the development of the properties, or that any moneys hâve 
been expended except the inference that Boysen paid the $10 per acre 
for the land patented to him under the subséquent act of Congress. 
By the terms of the agreement Boysen was to assign the leases obtained, 
upon their approval, to Adam Morell, trustée, and he, as trustée, 
was to give a good and sufficient bond in the sum of $30,000, and he 
was not to sublet or assign any lease or leases without written consent 
and approval of each party named in the agreement who should be in 
good standing. The parties to the agreement who were to make pay- 
ments were to make the first payment of $500 within 30 days after the 
approval of the lease, other payments to be made at stated periods 
thereafter. It was provided in the agreement that if any party, after 
receiving notice from the trustée of the date when payments became 
due should fail to make such payments that his interest in the agree- 
ment should cease, the trustée was authorized to cancel his receipts or 
certificates, and, after giving 30 days' notice, to sell the receipt or cer- 
tificate of such delinquent party to the highest bidder and to issue a 
receipt or certificate to the purchaser, who would receive such delin- 
quent party's interest in the agreement. There is no showing that 
Morell ever qualified as trustée, or that Boysen ever offered to assign 
the lease to him or any of the parties. The lease ran to Boysen, his 
successors or assigns. In the approval of the lease by the Secretary 
of the.Interior, it is provided that no assignment or transfer of any 
interest therein by Boysen shall be made without the approval of the 
Secretary of the Interior, and it was the duty, we think, of Boysen to 
hâve applied to the Secretary of the Interior for permission to assign 
the lease to Morell as trustée, pursuant to the agreement. No such ap- 
plication was made. Had Boysen applied to the Secretary of the In- 
terior to approve such assignment and the Secretary refused, the case 
would bave presented a condition which does not now conf ront us. We 
do not think that Boysen, after obtaining the lease, could remain quiet, 
make no application to the Secretary for permission to assign, give no 
information to Morell or any of the parties that he was ready and will- 
ing to assign, and yet say that the other parties to the agreement lost 
ail interest in the same because of failure to make payments before 
the trustée qualified and the lease was assigned to him by Boysen. We 
bave said, however, that this agreement was binding upon those par- 
ties only who accepted it and assented to its terms. Boysen, Morell, 
Woodhurst, and Weis were présent at the time of its exécution, and 
accepted the same, agreeing to its provisions. John T. Wertz was 
présent and accepted the same for his brother Robert and father-in- 
law, Jacob E. House. The testimony clearly shows that it was accept- 
ed and its terms agreed to by John T. Clarke and William J. Broatch. 
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We are not concemed with the rights of Adam Morell. He, being a 
défendant, filed an answer disclaiming ail interest in the agreement. 
Joseph Weis, though made a défendant to the bill, did not appear, and 
a decree pro confesso was taken against him. The évidence does not 
disclose an acceptance upon the part of Harry Clarke. True, he de- 
ferred going to Wyoming when he met the parties mentioned at the 
dépôt, and thereafter read and discussed the provisions of the agree- 
ment. There is nothing, however, in his action and conduct to indi- 
cate an acceptance on his part. On his examination as a witness he 
was asked the following question : "Mr. Clarke, hâve you been ready 
to comply with your part of this contract at ail times" — to which he an- 
swered, "Yes, sir ; I will qualify this — if I thought it worth while aft- 
er investigation," thus showing that he never accepted the agreement 
and only intended to do so at a subséquent time, if, on investigation, 
he thought it worth while doing so. The enterprise was one in its na- 
ture spéculative. Whether coal would be discovered upon the lands 
covered by the lease in quantities, and of a quality sufficient to justify 
the mining and marketing of the same, màking the enterprise a profita- 
ble one, was problematical, and could only be determined by future 
investigation and expenditure of money. In a transaction of that na- 
ture a party will not be permitted to say, I will wait until such investi- 
gation and expenditure has been made and it has been ascertained that 
the contract is a désirable one, and, if désirable, I will accept its pro- 
visions ; if not, refuse to do so and be relieved of any of the burdens. 

The testimony of Davies, one of the parties, indicates that Mr. Wertz 
at one time asked him if he had any objection to his name being used 
in a Company to acquire leases, etc., and he said to Wertz, "I guess 
not, so long as it wouldn't cost me anything." He further testified that 
he had no interest in this matter and never did hâve ; that, when Mr. 
Clarke was ready to go to the réservation, he was ready to stand his 
share of the expenses of Mr. Clarke on the trîp, and would hâve paid 
his share of that expense at that time had he (Mr. Clarke) gone. Aft- 
er being repeatedly pressed, however, and in answer to a leading ques- 
tion, he did finally answer that he was ready to carry out the terms of 
the agreement referred to. He had, however, theretofore assigned his 
interest to Robert Wertz for $1. Considering his testimony as a whole, 
it is very clear that he did not accept the terms of the agreement. The 
same is true with référence to Thomas Coughlan. The évidence does 
not show an acceptance on his part. Nor does the évidence show any 
act upon the part of P. I. Barr which indicates an acceptance upon his 
part. 

For the reasons above stated, the decree below must be reversed and 
the case must be remanded to the Circuit Court, with directions to en- 
ter a decree that the bill as to ail the complainants except John T. 
Clarke, William J. Broatch, Mary F. House, executrix and sole heir of 
Jacob E. House, deceased, Robert C. Wertz, and Charles J. Wood- 
hurst, be dismissed ; that an accounting be had of the amount expend- 
ed by Boysen in acquiring the lease and the patented land and in the 
development thereof, and also of any amounts which he has received 
therefrom; that unless each of the complainants John T. Clarke and 
William J. Broatch pay to the défendant the Asmus Boysen Mining 
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Company; â corporation, to whom the lahds hâve been conveyed sinçe 
the institution of this suit, tVie sum of $3,000, and, in axldition there- 
to, the amount V. 'lich one-sixteenth of said expenditures shall exceed 
the sum of $3,000, within 60 days after the accounting shall be closed 
and fihally approved by the court, then the bill be dismissed as to them ; 
that, unless each of the complainants Robert C. Wertz and Charles J. 
Woo'dhurst pay to the défendant the Asmus Boysen Mining Compa- 
ny the amount which one-sixteenth of said expe:nditures exceeds the 
sum of $3,000, then the bill be dismissed as to each of them ; and that, 
in case any of them make the payment within 60 days, then the Asmus 
Boysen Mining Company shall convey to each of said four complain- 
ants who make such payment one-sixteenth interest in the said real es- 
tate described in the patent, and that it convey to Mary F. House, ex- 
ecutrix and sole heir of Jacob E. House, deceased, one-sixteenth in- 
terest in said real estate described in the patent without any payment 
being mâde on her part. ' The complainants will recover one-half their 
costs Jn' this court. 

VAN DEVANTER, Circuit Judge, dissents. 



JACKSON V. JACKSON et al. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 
: No. 774. 

1. ÀPPEA.I. AND Bbbob (§ 79*)— Décisions Reviewable— Finality of Dbteb- 

MINATION— DiSMISSAL AS TO ONE OR MORE PARTIES. 

In a suit in wiiiclî complainant prayed for a cancellatlon of certain con- 
veyaiices ofreal property and a partition of the same, or in case the court 
should flnd that she was not so entitled as alternative relief for an ac- 
counting agalnst other défendants who caused the property to be convèyed, 
a decree flndlng that she was not the ownér of any interest in the real 
estate and not entitled to partition, and dlamissing the bill as agalnst the 
défendants; holding the légal tltle, was final and conclusive as to the flrst 
branch of the case, involving tltle to the lands, and as between complain- 
ant and the parties dismissed, and Is appealable. 

[Ed. Note.-^For other cases, see Appeal and Error, Cent EWg. § 485 ; Dec. 
Dig. § 79.» 

Flnallty of judgments and décrees for purposes of review on error or 
appeal in the fédéral appellate courts, see notes to Brush Electric Go. v. 
Electric Imp. Co. of San José, 2 C. 0. A. 379; Central Trust Co. v. Mad- 
den, 17 C. C. A. 2Z8 ; Prescott & A. C. Ry. Co. v. Atchison, L. & S. F. R. 
Co., 28 C. O. A. 482.] 

2. Courts (§ 309*)— Jueisdiction of Fedebal Couets— Diversitt of Citizen- 

SIIIP— FOBMAL PaETIES. 

ïhe jurlsdlctiou of a fédéral court wlll not be permitted to be defeated 
by either the nonjoinder or jolnder of mère formai parties agalnst whom 
no relief is sought, and, if necessary to sustain such jurisdiction, parties 
who are' not Indispensable should not be impleaded, and if made défend- 
ants they: should be dismissed. 

[Ed. Note. — For other' cases, see Courts, Cent. Dlg. § 857; Dec. Dig. § 
309.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to Shipp 
V. Williams,, 10 0. C. 4. 249 ; Mason. v. Dullagham, 27 C. C. A. 208.] 

•For otter cases see same topic & § number In Dec. & Am., Digs. 1907 to date, & Rep'r Indexes 
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3. EQUITT (5 145*)— PLEADING— MULTIFAEIOUSNESS. 

A blll is not multifarious because complainant prayn for différent relief 
In the alternative, wbere the facts pleaded warrant a blll with sucli double 
aspect. 

[Ed. Note.— For otber cases, see Equity, Cent. Dlg. § 339; Dec. Dlg. § 
145.*] 

4. a?EUSTs (§ 147*)— Teansfeb of Interest of Oestui Que Trust— Rights of 

PUBGHASEE. 

Where one havlng an équitable Interest in certain real estate jolned In 
contracts autborizing the trustée who held the title to convey the same, 
and after such conveyance gave an option for the purchase of bis interest 
In the profits realized out of the transaction in which the lands vvere pur- 
chased, the holder of such option took no interest in the lands, and is 
estopped to attack the conveyance or title of the grantee. 

[Ed. Note.— For otber cases, see Trusts, Cent. Dig. § 192; Dec. Dlg. 
§ 147.*] 
6w EquiTY (§ 72*)— Lâches— Préjudice from Delay. 

A complainant, vpho clainied an équitable interest In certain coal lands 
through purchase of the rights of a part owner who had previously con- 
sented to their conveyance, but who took no steps to assert such interest 
for more tban three years and until the grantees by large expendltures 
had greatly increased the value of the lands, was barred by lâches from 
then maintaining suit in equity to reeover such interest. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 212-220; Dec. 
Dig. § 72.*] 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

Suit in equity by Ida G. Jackson against Henry C. Jackson and oth- 
ers. From a decree sustaining a demurrer by certain défendants and 
dismissing the bill as to them, complainant appeals. Affirmed. 

James S. McCluer and Seth T. McCormick (McCluer & McCluer, 
on the brief), for appellant. 

B. M. Ambler and Wm. Beard (W. W. Van Winlde, Mason G. 
Ambler, and V; B. Archer, on the briefs), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

GOFF, Circuit Judge. It is alleged in the bill that in November, 
1899, H. C. Jackson, A. B. White, G. A, Newlon, and W. W. Jack- 
son entered into an agreement that they would furnish in.equal 
amounts money sufficient to option and control what was called the 
"Gilmer county coal field," in West Virginia ; that in their written con- 
tract it \vas set fùrth they should share alike in ail the options, which 
were taken some in the name of G. A. Newlon, some in the name of 
A. B. White and H. C. Jackson, and many of them in the name of 
George Gillmor, trustée, who was acting as their agent ; that in the 
year 1900 they concluded to take no more options on said coal lands, 
having thén acquired àbout 25,000 acres ; that during the time thèse 
options were being taken David A. Nease and those associated with him, 
v/ere also taking like options on coal lands in the same locality, which- 
f requently conflicted with those which had been acquired by. H. C.' 
Jackson and those interested with him, thereby causing çOntroversies 
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between such claimants ; that in adjustment of the same an agreement 
was entered into on May 5, 1900, between the parties interested in such 
options, by which it was provided that the then pending suits con- 
cerning them should be dismissed, and that the coal rights involved 
should be held by Gillmor, as trustée, under the terms of said agree- 
ment; that H. C. Jackson and his associâtes should form a corpora- 
tion, to which said trustée should convey the interests so held by him, 
when requested by said Jackson, A. B. White, G. A. Newlon, and 
W. W. Jackson so to do, such conveyance to be as required by the 
stipulations of said agreement ; that it was also agreed that said Jack- 
son and associâtes should arrange for the extension and construction 
of the Little Kanawha Raiiroad into the région of the coal field men- 
tioned, and should organize a corporation for the purpose of taking 
over the options referred to; that if said raiiroad was so constructed 
Nease and his associâtes were to hâve one-fifth of the royalty paid 
for the coal that might be mined from the property, but if the road 
was not built by December 1, 1900, then said parties were to hâve an 
undivided *'/ioo interest in the coal, while Jackson and his associâtes 
were to own the remaining "Yioo thereof ; that in November, 1900, 
the last-named parties made two contracts, one with B. E. Cartwright, 
of the fîrst part, George Gillmor, trustée, of the third part, and the 
Little Kanawha Raiiroad Company, of the fourth part — said Jackson 
and associâtes constituting the parties of the second part — by which 
agreement Cartwright, in conjunction with Jackson and associâtes, 
was to cause to be performed ail the acts set f orth therein as essential 
to the requirement that Gillmor, trustée, should account to Jackson 
and associâtes for ail the profits accruing from said coal rights, ex- 
cept the royalty provided for Nease and his associâtes ; that it was 
also provided in such agreement that the parties to it should at an early 
day organize a corporation under the laws of the state of West Vir- 
ginia to which the trustée, Gillmor, was to convey the légal title of 
the coal options held by him. Other pi;ovisions of that contract are 
not essential to the disposition of the questions now before this court. 
It further appeared from the bill that Cartwright f ailed to comply 
with the terms of the agreement, and, after having paid considérable 
sums of money in an effort so to do, f orfeited the same, no further pro- 
ceedings having been taken under it; that by the other agreement, 
made ih November, 1900, it was provided that a consolidated Com- 
pany should be formed, which should take over the Little Kanawha 
Raiiroad Company and the coal properties mentioned ; that under the 
contract of May 5, 1900, the Braxton Coal Company was organized, 
and Gillmor, trustée, conveyed to it ail the contracts, options, and 
rights held by him relating to said coal lands, the deed for the same 
bearing date November 38, 1900, complainant alleging that W. W. 
Jackson — under whom she claims — was not a party to the formation 
of that Company, and that he bas not, nor bas she, ever received any 
of its stock; that under the first agreement W. W. Jackson paid for 
the use of the partnership so formed the sum of $1,250, and that he 
on April 11, 1901, made a contract with H. C. Jackson, in which he 
gave the latter an option to purchase ail of the right, title, and inter- 
est of him, said W. W. Jackson, in the profits on the coal mentioned, 
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under which option H. C. Jackson purchased said rights for the sum 
of $3,000, and on June 5, 1901, sold and assigned them to the côm- 
plainant for the sum of $3,200; that the Braxton Coal Company, after 
the conveyance to it of said coal properties by Gillmor, trustée, sold 
and conveyed the same to Richard C. Kerens, trustée, for the sum of 
$17 per acre, who as such trustée, by deed dated November 28, 1903, 
conveyed them to the Washington Coal & Coke Company, which com- 
pany on the 23d of January, 1904, sold and conveyed the same to the 
Coal & Coke Railway Company. 

The said Kerens is alleged as having acted as trustée lor Stephen 
B. Elkins and Henry G. Davis, citizens of the state of West Virginia, 
who with the conipanies mentioned and the other parties referred to, 
except Cartwright, were made défendants to this bill. The complain- 
ànt asked the court to decree that she was the owner of an undivided 
one-fourth interest in the lands referred to; that the deed from Gill- 
mor, trustée, to the Braxton Coal Company, and ail subséquent deeds 
conveying said lands, be set aside as in fraud of her rights; that, if 
possible and équitable, a partition of the lands be made among those 
entitled thereto; otherwise, that they be sold and the proceeds be 
distributed among the parties, as their interests should be made to ap- 
pear to the court. Complainant further prayed that, if the court should 
find that a spécifie exécution of the original contract could not be de- 
creed, she might then be granted alternative relief, in this: That the 
cause be referred to a commissioner, with directions to ascertain and 
report the amount of coal and coal lands that came into the ownership 
of H. C. Jackson and his associâtes under the agreements mentioned, 
their value and the purchase cost of the same, the costs and expenses 
incurred in procuring them, and that then said Jackson and associâtes 
be decreed to pay her the proportion thereof found to be due her. 

To this bill H. C. Jackson, A. B. White, G. A. Newlon, and G. A. 
Newlon, trustée, filed their demurrer, assigning as grounds therefor 
that the court was without jurisdiction ; that complainant claims that 
on June 5, 1901, H. C. Jackson assigned to her an option that had been 
on April 11, 1901, made by W. W. Jackson, whereby the latter agreed, 
upon payment of $T,000 in 90 days, to convey to said H. C. Jackson ail 
of the profits to which W. W. Jackson could be entitled under certain 
contracts dated May 5, 1900, and November 17, 1900, which profits were 
to arise from coal properties vested in the Braxton Coal Company; 
that the contracts mentioned required the défendant Gillmor, trustée, 
to convey ail said property to a coal company when formed ; that the 
Braxton Coal Company was formed pursuant to the contracts, as is 
shown in the bill, which contracts W. W. Jackson had executed; that 
the contract of November 17, 1900, limited the claim of W. W. Jack- 
son to a share of profits and to having a refund of the money expended 
by him; that W. W. Jackson and any one claiming under him was 
estopped from claiming more than his share in the profits arising 
from the sale of the coal, after having been repaid the money advanced 
by him ; that with such allégations in the bill complainant asks for a 
decree against the défendants, based on the présent value of one-fourth 
of the property ; that H. C. Jackson assigned to complainant any right 
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he had under the option from W. W. Jackson, expressly providing 
that there should be no recourse on him, and that neyertheless com- 
plainant seeks to hold ail the défendants equally liable; that complain- 
;ant is estopped by the terms of the option, under which she claims, 
and by the contracts referred to, to dispute the validity of the deed 
which vested in the Braxton Coal Company ail the interests of W. W. 
Jackson in said coal properties ; that the complainant is estopped by 
lâches, having waited until the coal lands had been transferred to the 
railroad company and had greatly increased in value, before she insti- 
tuted her suit; that thè bill is multifarious ; that the suit is instituted 
by complainant, a résident and citizen of Pennsylvania, and that one 
of the défendants, W. W. Jackson, is also alleged to be a résident and 
citizen of that state, and that GeotgeGillmor, trustée, a défendant and 
a necessary party, is also a résident- and citizen of the same state. 
Other groands of demurrer assigned by the défendants mentioned will 
not now be referred to; they not being material to the questions to 
be disposed of. This demurrer was overruled by the court below; 
the decree entered concerning it not being directly involved in this 
appèal. 

The défendants Richard C. Kerens, in his own rig'ht and as trustée, 
S. B. Elkins, Henry G. Davis, the Washington Coal & Coke Company, 
and the Coal & Coke Railway Company filed a demurrer to the bill, 
setting forth as cause, among other reasons, that complainant, a citi- 
zen of Pennsjdvania, bas named as défendant George Gillmor, trustée, 
likewise a citizen of Pennsylvania, charging fraud and breaches of 
trust against him, and praying the cancellation of a deed of Novem- 
ber 28, 1900, from him, as trustée, to the Braxton Coal Company, for 
the property subsequently purchased by such demurrants ; that there- 
fore Gillmor is an indispensable party to this controversy, and that, as 
he is of the same citizenship with complainant, the court bas no juris- 
diction ; that W. W. Jackson, a défendant, is also a citizen of Pennsyl- 
vania, and that B. Ê. Cartwright, whp is not impleaded, is an in- 
dispensable party; -that complainant is estopped by lâches, acquies- 
cence, and her conduct to assert the claims set up in her bill. Other 
grounds assigned by thèse défendants in their demurrer are similar 
in character to those set forth in the demurrers of their codefendants. 
The Braxton Coal Company also filed a separate demurrer, assigning 
as cause theref or the same reasons in substance as, those set out in the 
demurrers referred to. 

The court below held the demurrers tendered by the défendants, the 
Braxton Coal Company, R. C. Kerens, in his own right and as trustée, 
Stephen' B. Elkins, Henry G. Davis, the Washington Coal & Coke 
Company, and the Coal & Coke Railway Company, to be well f ounded, 
and from the decree sustaining them, as well as from the order dis- 
missing the cause as to the défendants so pleading, the appeal now 
under considération was sued out. Before entering the order of 
dismissal as to said défendants, the court gave leave to complainant to 
amend her bill ; but this in open court she declined to do. 

We hâve fîrst to dispose of the motion to dismiss the appeal, made 
by the appellee H. G. Jackson, for thè reason that the decree of June 
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35, 1907, is not final, as it only dismisses the bill as to soraç of the de-', 
fendants, leaving it pending as to the others. It will be observed that 
the complainant prays for a decree adjudicating that she is entitled to 
an undivided interest in certain real estate, and tp a partition thereof , 
as against the holders of the légal title, or, if that should be found 
impracticable, then for a sale of the property and distribution of the 
proceeds ; alternatively, should the court be of opinion that she was 
not so entitled, then she asks for an accounting against other défend- 
ants. The court below found that complainant was not such owner, 
and not entided to such partition, and therefore the demurrers filed by 
the Braxton Coal Company and those claiming under that company 
were sustained. This action of the court determined adversely to the 
complainant, and in favor of said demurrants, the main contention in 
this litigation, thereby eliminating them from the controversy, and 
finally adjudging the légal title to be vested in the Coal & Coke Rail- 
way Company. The decree complained of was conclusive and final 
so far as that branch of the case was involved, but it left undisposed 
of another matter not directly connected with that contention, sever- 
able frorn it and pertaining to the other défendants whose demurrer 
had been overruled. 

We are of opinion that the decree of the court below completely 
determined the rights of those défendants whom complainant did not 
allège to be jointly liable to her with the défendants as to whom the 
case was retained, and that therefore it is subject to review by this 
court. It décides the title to the property in controversy, and adjudi- 
cates the right to the possession of the same, and the court below only 
retains the bill for the purpose of ascertaining the condition of the ac- 
counts originating in transactions occurring between those who owned 
the property before the title thereof was vested in the Braxton Coal 
Company. By the decrees sustaining and overruling the demurrers, 
and dismissing the bill as to some of the demurrants, every contention 
raised by complainant was disposed of, except as to the account re- 
ferred to, and thereby the rights of the parties were ascertained and 
adjudged. The conclusion we thus reach is sustained by décisions 
commanding our respect and impelling our observance. Williams v. 
Morgan, 111 U. S. 684, 4 Sup. Ct. 638, 28 L. Ed. 559 ; Central Trust 
Company v. Grant Locomotive Works, 135 U. S. 207, 10 Sup. Ct 
736, 34 L. Ed. 97 ; Hill v. Railroad Co., 140 U. S. 62, 11 Sup. Ct. 
690, 35 L. Ed. 331 ; Standley et al. v. Roberts et al., 59 Eed. 836, 8 
C. C. A. 305 ; Gunn v. Black et al., 60 Fed. 159, 8 C. C. A. 542 ; Rust 
v. Waterworks Co., 70 Fed. 129, 17 C. C. A. 16. 

The cases relied upon by the appellees to support their insistence that 
the decree appealed from is not final are not applicable to the case 
we now consider, as they relate to controversies in which the défend- 
ants whose demurrers were sustained, or who were decreed not to be 
liable in the controversies involved, were.alleged in the bills to be 
jointly liable to the complainants with those défendants as to whom 
the cases were retained. 

It is set forth in the demurrers that the court had no jurisdiction of 
this case, for the reason that complainant, à, citizen and résident of 
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the State Of Pennsylvania, made défendants to her bill George Gillmor, 
trustée, and W. W. Jackson, also citizens and résidents of that state. 
The decree of the court below, overruHng the demurrer of H. C. Jack- 
son and his associâtes, indicated that this insistence of the défendants 
was not well founded. As matter of course that decree is not before 
this court for review on this appeal. As we see the case made by the 
bill, both Gillmor, trustée, and W. W. Jackson were formai parties, 
not having such an interest in the real controversy as required their 
présence before the court, and therefore their citizenship should not be 
permitted to oust its jurisdiction. Even should they be classed as 
necessary parties, it is quite clear that their interests are such as are 
separable from the rights of those constituting the real litigants, and 
that such interests cannot be directly affected by a decree which dis- 
poses of the controversy between such litigants. It is not essential 
that formai parties should be before the court, and while it is désirable 
that necessary parties should be, in order that there may be an end to 
litigation, nevertheless in the courts of the United States, if such par- 
ties do not réside within their jurisdiction, or if by making them par- 
ties the courts would be deprived of their jurisdiction, the bill will 
nevertheless be maintained without them, and a final decree be en- 
tered; the rights of the absent parties not being affected by it, but 
remaining to be determined in such jurisdiction as is proper. Where 
no relief is sought against persons cohnected with the subject-matter 
of the bill, it is not necessary that they be made parties. The juris- 
diction of the fédéral courts will not be permitted to be defeated by 
either the nonjoinder or the joinder of mère formai parties, and if 
necessary to sustain such jurisdiction parties who are not indispensable 
should not be impleaded, and if they are made défendants they should 
be dismissed. Elmendorf v. Taylor et al, 10 Wheat. 152, 6 L. Ed. 
289 ; Shields et al. v. Barrow, 17 How. 130, 15 L. Ed. 158 ; Kennedy 
V. Gibson et al., 8 Wall. 498, 19 h. Ed. 476 ; French v. Shoemaker, 
14 Wall. 314, 20 l,. Ed. 852 ; Williams v. Bankhead, 19 Wall. 571, 
22 t. Ed. 184 ; Kendig v. Dean, 97 U. S. 423, 24 L. Ed. 1061 ; Walden 
V. Skinner, 101 U. S. 577, 05 L. Ed. 963 ; Barney v. Latham, 103 U. 
S. 205, 26 L. Ed. 514 ; Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3, 27 
t. Ed. 69; Wilson v. Oswego Township, 151 U. S. 56, 14 Sup. Ct. 
259, 38 L. Ed. 70; Grove et al. v. Grove et al. (G. C.) 93 Fed. 865; 
Reese et al v. Zinn et al. (C. C.) 103 Fed. 97. 

It is true that, in cases where parties are indispensable to the rendi- 
tion of a final decree and are out of its jurisdiction, the court will not 
proceed without them, but will dismiss the bill ; and it is also true 
that, if such parties are of the same citizenship as the complainant, 
the co'urt will not bave jurisdiction. It is apparent that, in the case 
made by complainant, a final decree adjudicating the rights of the par- 
ties in and to the contracts and the property in controversy can be 
made, and be entirely consistent with equity and good conscience, 
without thé présence of either Gillmor, trustée, W. W. Jackson, or 
B. E. Cartwright; hence they are not indispensable parties. iNo relief 
is asked against Gillmor, either as trustée or as an individual. He 
parted with the légal title to the property with the assent of the parties 
interested in it, and he is only referred to in order to show the na- 



JACKSON V. JACK80K. 717 

ture of the contracts involved and the connection of the parties thereto. 
W. W. Jackson is not a necessary party, and really has no interest in the 
controversy made by the bill. He parted with ail his rights of every 
character and description, and the validity of his assignment of the 
same is not questioned. B. E. Cartwright is not concerned in the con- 
tention of complainant with the défendants she brought before the 
court, and the prayer of the bill asks for no decree against him. The 
provisions of equity ruie No. 47, promulgated by the Suprême Court 
of the United States, apply in several particulars to the case we now 
consider. It reads as follows: 

"In ail cases where It shall appear to the court that persons, who mlght 
otherwise be deemed necessary or proper parties to the suit, cannot be made 
parties by reason of their being out of the jurlsdictlon et the court, or inca- 
pable otherwise of belng made parties, or because their Joinder would oust 
the jurlsdictlon of the court as to the parties before the court, the court may 
m their discrétion proceed in the cause without making such persons parties ; 
and In such cases the decree shall be without préjudice to the rights of the 
absent parties." 

We reach the conclusion that this ground assigned in the demurrers 
was not well founded. 

There is no merit in the claim that the bill is multifarious, which 
insistence is founded on the fact that complainant, conceiving herseli 
to be entitled to a certain decree, prays for it, but at the same time 
asks that, if she be mistaken, then it may be ordered that she may pro- 
ceed otherwise. She asks for alternative relief, which may be granted 
in equity if the circumstances as they are disclosed in the litigation 
justify it. We think the facts as alleged by the complainant authorized 
the double aspect of her bill, and justified the prayer for alternative 
relief. Adams, Equity, 309 ; Beach's Eq. Prac. § 114 ; Street's Fed. 
Equity Practice, vol. 1, 143. 

We corne now to consider whether or not there is equity in the bill, 
so far as it relates to those défendants whose demurrers thereto were 
sustained. Said défendants were claiming the property in controversy, 
as successive vendees under the title of the Braxton Coal Company, 
and that company was organized by virtue of the contracts of May 
5, 1900, and November 17, 1900, to which contracts W. W. Jackson 
was a party, and by which he agreed that Gillmor, trustée, should con- 
vey the property to that company, which conveyance was duly made 
by said trustée. Afterwards, on the llth day of April, 1901, W. W. 
Jackson, for a valuable considération, granted to H. C. Jackson an 
option to purchase ail the interests he (W. W. Jackson) .had under the 
contracts mentioned, and in this option, which was executed under his 
hand and seal, and duly acknowledged, he recited the fact that the coal 
had been sold, and that the title to it had been vested in tthe Braxton 
Coal Company. This appears f rom complainant's bill, in which it is 
also shown that she claims under the option referred to, which had 
been by H. C. Jackson assigned to her. It is thus made plain that 
complainant had no other right, title, or interest in any of the prop- 
erty in controversy than such as W. W. Jackson held at the time he 
gave said option; that he and she were awâre that the title to such 
property had been duly conveyed to the Braxton Coal Company ; and 
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tîijat she w^s'îésfopped to deny such title. ' The deed made ,by Gillmor, 
trustée, ùhdëf thé direction of W. W. Jackson, of which he had knowl- 
edge and in which hè.acquiesced, was' dated prior to the purchase by 
complairiantbf'tKe option which gave her the right to share in the 
profits accruîng f rôm that conveyance. She had no right to demand 
a share of the coal lands so sold, and was not entitled to a partition 
thereof , and it 'would be by her own showing contrary to equity and 
agàîrist good'rtidràls and conscience! to permit her to continue this liti- 
gation agàinst the Braxtort Coal Company and those claiming title un- 
der it. , 

There remains ahother rnatter, rehed on by thèse demurrants, the 
proper disposition of which compelled the decree appealed from, and 
will defeat complainant's recovery against the défendants whose de- 
murrers were sustained. That she did not make use of that diligence 
which the circumstances as alleged by her called for, and that the law 
applicable thereto required, is beyond question. The facts alleged by 
her make a prima fade case of inexcusable inactivity, which she has 
uttërly fàiledto satisfactorily explain. In April, 1901, the option un- 
der which she claims was executed by W. W. Jackson, and in June 
of that year it was assigned to her. She then knew — or she should 
hâve known, for it was required of her that she fully advise herself 
concerning the condition of the property, and of those claiming and 
in possession of it — that in November, 1900, Gillmor, acting as trustée 
for W. W. Jackson and others, had sold and conveyed the property 
in which she claimed an interest, to the Braxton Coal Company; that 
said Company had parted with such title ; and that the same had be- 
come vested in the Coal & Coke Railway Company. She must hâve 
known, for the assignment under which she claimed disclosed it, that 
W. W. Jackson knew that his trustée had sold and conveyed the prop- 
erty. She was aware that, instead of contesting that sale, he acqui- 
esced in it. Itis inconceivable that she was not informed of the 
subséquent conveyances of the property, and of the efforts then being 
.made to develop the locality whefe it was situated. She asserted no 
claim during the years of failure. She offered no aid to those who 
were strugglihg to make succcessful the investments in which she now 
asserts ownership. From June, .1901, to November, 1904, she slept 
on her rights, if any she had against thèse défendants, and was awak- 
èhed only wheri it was apparent that the Coal & Coke Railway Compa- 
ny had, by the èxpenditure of .large sums of money, vastly increased 
the value of the property. The conditions surrounding transactions of 
rthis character are closely sèrutinized in a court of equity, which will 
not render its aid in procuring.anùnrighteous resuit, 
i The Supremeî Court of the United States, in Johnston v. Standard 
;Mlning Co., 148 U. S. 360. 3tl,. 13 Sup. Ct. S85, 37 L. Ed. 480, said 
^in a case quite isimilar to thiç one* : 

"tJnder suCh Circtiinstarices, .wheté ptoperty has been fleveloped by the cour- 
'âgé and eneî'gj^-and aÉ the èxpërise' of the défendants, courts wUl look wlth 
■disfavor U'pbiï-the eralnis of ffliQse who hâve lain idle whlle awaitlng the ré- 
sulta of thlSidevelopnient:,,and;Wlll j-equlre, not qnly clear pyocf of fraud, but 
prompt assortit^ of,filaliitlfi's,right3." 
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The same court in Twin Lick Oil Company v. Marbury, 91 U. S. 
587, 23 L. Ed. 328, said : 

"Prop€rty worth thousands to-day is worth nothing to-morrow ; and tliat 
which would to-day sell for $1,000 at its falr value may, by the natural chan- 
ges of a week or the energy and courage of desperate enterprise, in the same 
tlme be made to yleld that much every day. The injustfce, therefore, is obvi- 
ons, o( permittlng one holding the right to assert an ownership in such prop- 
erty to voluntarily awalt the event, and then décide, when the danger ^yhich 
is over bas been at the risk of another, to corne in and share the profit." 

Also in Patterson v. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 
214, it is said: 

"Indeed, in some cases the diligence required is measured by months rather 
than by years. Pollard v. Clayton, 1 Kay & Johnson, 4G2; Atwood v. gmall, 
6 Clark & Finelly, 232. And In others a delay of two, three, or four years 
has been held fatal. Twin Uck OU Co. v. Marbury, 91 U. S. 587 [23 L. Ed. 
328] ; Haj-Tvard v. National Bank, 96 U. S. 611 [24 L. Ed. 855] ; Ilolgate v. 
Eaton, 116 U. S. 33 [6 Sup. Ct. 224, 29 L. Ed. 538] ; Hagerman v. Bâtes, 5 
Colo. App. 391 [38 Pac. 1100] ; GrafC v. Portlaud Co., 12 Colo. App. 106 [54 
Pac. 854]." 

In Mackall v. Casilear, 137 U. S. 556, 566, 11 Sup. Ct. 178, 34 L. 
Ed. 776, the court said : 

"The doctrine of lâches is based upon grounds of public pollcy, which re- 
quire for the peace of society the discouragement of stale demands." 

In Abraham v. Ordway, 158 U. S. 416, 15 Sup. Ct. 894, 39 L. Ed. 
1036, it is said: 

"Whether equity will interfère in cases of thls character must dépend upon 
the spécial drcumstanees of each case. Sometiuies the courts act in obédience 
to statutes of limitations ; sometimes in analogy to them. But It is now well 
settled that, Independently of any limitation prescribed for the guidance of 
courts of law, equity may, in the exercise of its own inhérent powers, refuse 
relief where It is sought after undue and unexplaiued delay, and when in- 
justice would be done, in the partieular case, by granting the relief asked. 
It will, in such cases, décline to extricate the plaintiff from the position in 
which he has lnex:eusably placed himself, and leave him to such remédies as 
he may bave in a court of law." 

Every case dépends on its own circumstances in determining the 
lapse of time essential to make applicable the doctrine of lâches. It 
will be applied in cases where only a short period of time has elapsed, 
where the conditions surrounding the property in controversy hâve 
changed, especially those relating to its value, and affecting injuriously 
the interests of innocent défendants. In Holgate v. Eaton, 116 U. S. 33, 
6 Sup. Ct. 224, 29 E. Ed. 538, .relief was denied although only about 
two years had elapsed. In Société Foncière, etc., v. Milliken, 135 U. 
S. 304, 10 Sup. Ct. 823, 34 L. Ed. 208, the court denied relief where 
the delay was two years. In Twin Lick Oil Co. v. Marbury, supra, 
and in Hayward v. National Bank, 96 U. S. 611, 24 L. Ed. 855, the 
delay in instituting suit was near four years, and under the partieular 
facts of each case, respectively, relief was refused. The cases are 
many in which courts of equity hâve refused to entertain bills where 
the parties hâve waited for four and five years before attempting to 
assert their claims, but we deem it unnecessary to refer to them. 
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We are impelled to the conclusion that the extraordinary increase in 
the value of the property involved in this suit induced the complain- 
ant to assert a daim regarding it, which neither she nor W. W. Jack- 
son had theretofore formulated as against either the Braxton Coal 
Company or those claiming under it, against none of whom has bad 
faith, concealment, or fraud been charged. The property, when first 
optioned, was, because of its inaccessibility, of little value, and, lack- 
ing means of trans^^ortation, the prospects were that for years to come 
its coal beds wou!I continue to be undisturbed, and that the locality 
where they were situated would not feel to any appréciable extent the 
touch of the demands of commercial activities. The commendable ef- 
forts of those who first entered the field and attempted to overcome 
its natural disadvantages were not crowned with success, and, when 
they realized that so far as their original plans were concerned fail- 
ure was inévitable, they provided for the return to them, respec- 
tively, of the comparatively small sums they had invested, with only 
a moderate profit thereon, and relinquished to others, who controlled 
unlimited capital, the development they had expected to accomplish. 

The change wrought by the success of this enterprise — made pos- 
sible by the construction of the Coal & Coke Railway — has been almost 
magical in character. The railroad has obliterated the pathways of 
the mountaineer, mines bave been opened where the waste places 
were, the quiétude of the primeval forests has been dispelled by the 
hum of diversified industries, leaping fiâmes illumine the wilderness,. 
which has yielded its solitude to the habitations of man, and prosperity 
smiles on the entire locality, where the fates hâve been so propitious. 
This wonderful, yet in this wealth-laden land not unusual, transforma- 
tion, was caused by the combination of brains, energy, and capital, a. 
partnership in which the complainant was not included, a resuit to 
which she did not contribute, though now, after its accomplishment, 
she asserts a claim to the one-fourth part of the values thereby cre- 
ated. The court below did not err in advising her that its decree 
could not be used in sustaining her contention. 

Affirmed. 



ROCHESTER GERMAN INS. CO. OF ROCHESTBR, N. Y., et al. T. 

SOHMIDT. 

(Carcult Court of Appeals, Fourth Circuit November 4, 1909.) 

No. 756. 

1. Insueance (§ 604*)— Actions on Policies— Equitt JuBiSDicriorr. 

Co-ordinate policies of Insurance on the same property, in which no 
agreed value was stated, each provided that the company should not be 
liable for a greater proportion of any loss than the amount Insured thereby 
should bear to the whole Insurance, but also that the owner should curry 
Insurance to the extent of 75 per cent, of the value of the property, or, 
failing to do so, should become a co-lnsurer to the extent of the deflciency. 
Each also contalned a provision that "the extent of the application of the 
insurance under this poUcy or of the contribution to be made by the com- 
pany in case of loss may be provided for by agreement, wrltten hereon or 

*For other cases see same topic & § numbsr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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attached or appended hereto," and In accordanee therewith a stipulation 
^as attached apportlonlng the company's liablllty pro rata between diff- 
érent items enumerated according to values given them. fleJd, that sucn 
polieies were wlioUy Indépendant contraets, tbe proporl-ion of any loss 
which each must bear being fixed without référence to the others, and 
hence there was no ground of eqnlty Jurisd|çtion to JPPortlon a^loss l^ 
tween them or enforce contribution, but the liability of each company was 
determlnable in an action between It and the Insured. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. |S 1502, 150d ; 
Dec. Dig. § 604.*] 

2. EQUITY (§ 51*)-GB0UND8 OF JUEISDICTION-PREVENTINa A MULTIPLICITY OF 

A eommon Interest in the nues.tlon Involved eannot alone lay the fo"nda- 
tlon for the joinder of parties In a suit In equlty on the ground that It 
will prevent a multipllcity of actions at law, but there must also be a eom- 
mon interest in the sub.1ect-matter. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. S§ 16T-171; Dec. Dlg. 
151.*] 
8. EQurrr (§ 51*) — Jueisdiction— Grousd»— MuLTiPLicirr or SmiSr-ExTEST 
OF Liability— Otheb Insurance. 

Insurance oompanles which hâve Issued concurrent policles on the same 
property, where the liability of each Is Independent of the others, and can 
be fully determlned In an action at law between It and the Insured, ean- 
not Join In a suit in equity agalnst the Insured to détermine the liability 
for a loss. on the ground that It wlll prevent a multipllcity of actions. 

[Ed. Note.— For other cases, see Eiïuity, Cent. Dlg. |§ 167-171; Dec. 
Dig. § 51.*] 

4. COUBTS (I .508*)— FEDERAI, COURTS— EQUITT JURISDICTION— InJTJNCTIONS. 

Where four Independent actions at law were brought In a state court by 
an Insured agalnst différent Insurance conipanies.to recover on policles 
coverlng the same loss, two of whlch were removed Into a fédéral court, 
the other two not being removable, the fédéral court was without jiirls- 
dlctlon, under Elev. St. § 720 (U. S. Comp. St. 1901, p. 581), prohlbltlng 
Buch courts from Issulng Injunctlons to stay proceedlngs In a state court, 
to grant an Injunctlon on a bill subsequently flled by the Insurance com- 
panles restraining the plalntlff thereln from proceedlng further In the ac- 
tions In the state court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1418-1430; Dec. 
Dlg. i 508.*] 

On reargument. Reversed. 

For former opinion, see 162 Fed. 447, 89 C. C. A. 333. 

Thls Is an appeal from the final decree and judgment filed February 24, 
1907, and the last of March, 1907, In the Circuit Court of the United States 
for the District of South Carollna, whereln It was decreed and adjudged that 
the défendant Nora Martin Schmidt was entltled to $5,350, and interest and 
costs, in the case agalnst the complalnant and three other Insurance cotn- 
panles, défendants, The blll of complalnt was filed by the complalnant in- 
Buranee company, on behalf of Itself, as well as on behalf of the other three 
défendant companies. It was alleged In the blll that the four Insurance com- 
paiiies are In substantlally the same pllght and condition, take exactly the 
same position, ralse the same questions, and the relief prayed for Is for the 
benefit of ail the Insurance companies allke. On Juiy 17, ISKKÎ, subséquent to 
the death of Frederick Schmidt, on May 10, 1903, Nora Martin Schmidt In- 
Btituted four separate sults In the court of eommon pleas for Richland county, 
S. C, agalnst each of the four Insurance companies In amouuts severally the 
same as In the proofs of loss. Each défendant filed Its separate answer, deny- 
Ing ail liability upon the policles sued upon. Two of thèse cases, that of the 
complalnant and that of the Palatine Insurance Company, were duly removed 
to the Circuit Court for the District of South Carollna, but the other two 
cases, to wlt, the one agalnst the Phœnlx Insurance Company and the other 

•For other cases see md» topio & i nttmbbb In Dec. & Am. DiE«. 1907 to data. Jfe Rep'r ladwM 
175 F.— 46 
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■ against the Agticultural Insurance Company, were not rçmoved, because the 
amount InvolVed was not suffleient to give the fédéral court jurlsdictlon. Sub- 
sequently, eomplainant flled thls bill In, the Circuit C-ourt pf the United States 
In equity. Thls case was heard by this court and decided on May 9, 1908, and 
the judgment of the lower court (151 Fed. 681) was reversed (162 Fed. 447, 89 
O. C, A. 333). Appellee flled a pétition for reargument May 27, 1908, and the 
case was set down for rehearing. 

John T. Seibels and John P. Thomas (Thomas & Thomas, on the 
brief s), for appellants. 

E. J. Best, W. Boyd Evans, and D. W. Robinson (L. D. Melton, 
on the. brief s), for appellee. 

Before PRITCHARD, Circuit Judge, and KEEEER and McDOW- 
ELL, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are a number of assignments of error, but, after caref uHy con- 
sidering the same, we only deem it necessary to discuss the one which 
raises the question as to whether the court below had jurisdiction. 
Wliile the appellants preserved their rights to hâve this question con- 
sidered at the former hearing, the same was not insisted upon at that 
time ; Judge Morris, in ref erring to this question, said : 

"The défendant Nora Martin Schmidt duly appeared and demurred to the 
bill, upon the ground that she was entitled to hâve the cases she had instituted 
against the four Insurance eompanles determined In a court of law wlth a jury, 
and that the eomplainant and the other, Insurance eompanles had a plaln, 
adéquate, and complète reniedy and défense at law. Thls demurrer came on 
to be heard before the' late Ctrciuit Judge Simonton, and he held against the 
contention of Mrs. Schmidt that the court had jurisdiction to entertain the 
bill of complaint 126 Fed. 998. The eorrectness of that décision Is not be- 
fore us for examinatlon on this appeal, and cannot be considered by us." 

Four suits were instituted against the insurance companies men- 
tioned in the state court, two of which were removed to the United 
States court and two are still pending in the state court. Upon the 
fîling of the bill herein, the lower court granted a restraining order, 
which, among other things, provided: 

"That Nora Martin Schmidt and each and every one of the défendants 
named in said bill of complaint and ail parties hereto be restrained f rom 
taking any furthet steps or proceedlngs or servlng or flling any further plead- 
Ings In any of the suits originally instituted by the said Nora Martin Schmidt 
against the eomplainant and défendant companies named In said bill of com- 
plaint, and that the said Nora Martin Schmidt be restrained from undertaklng 
to enforce any cause of action she may hâve, * * ♦ " etc. 

A demurrer to the bill was filed by Nora Martin Schmidt upon 
the foUowing groutids : 

"(a) That there are other actions pending In the state c-ourt and In the Cir- 
cuit Court pf the United States, oii the law side of the said courts, involving 
the same subject-matter, and the same défenses as are Involved In the com- 
plalnant's bill herein ; that said courts are of co-ordiuate jurisdiction wlth this 
court,' and the actions in said cause were begun, pending, and at issue at the 
time of the commencement of the complalnant's suit in equity herein ; and that 
such co-ordinate courts of law hâve complète and full jurisdiction to hear and 
détermine ail of the matters and things at Issue ta said action, being the same 
matters at Issue herein. 
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"(b) In that It appears on the face of the complalnant's.bill In equlty (para- 
graph 14 and the first and second paragraphs of prayer for relief), taken in 
■connection with paragraphs 10 and 11 of sald complaint, that the purpose of 
thls suit in equlty is to stay proceedings in the actions at law begun and 
pending and at issue before the commencement of thls suit In equity by Nora 
Martin Schmldt against the Agrlcultural Insurance Company and Phœnlx In- 
surance Company, respectively, in the circuit court for the county of Rlchland, 
and State of South Oarollna : and to stay proceedings in the Circuit Court of 
the United States, Fourth Circuit, District of South Carolma, in the cases of 
Nora Martin Schmldt against Palatine Insurance Company, and Roehester 
German Insurance Company, respectively, on the law side thereof, contrary to 
the prohibition of the statute of the United States. Rev. St. § 720. 

"(c) TEat it appears upon the face of the complainant's bill in equlty that 
the complalnant herein has a plain and adéquate aûd compJete remedy at law 
and défense to and against the Insurance poUcy issued by It as set forth In sald 
blU of complaint." 

The next two paragraphs raise substantially the same question, and 
the fourth paragraph is to the effect that: 

"It appears on the face of the sald complaint (In the captlon thereof .and 
in paragraph 1) that the plalntlfï herein Is a citizen of the state of New York, 
and the défendant Phœnlx Insurance Company of Hartford, Couu., and the 
défendants Agrlcultural Insurance Company of Watertown, New York, and 
Abram Z. Tallman, each and ail are citizens of the same state as sald oôm- 
plainant, and therefore thls court has no jurlsdlction to entertaln this action 
under and in accordance with Rev. St. § 739, as amended by 25 St. at Large, 
433, c. 866, § 1, of the Act of August 13, 1S88." 

The demurrer was overruled, and exceptions taken to the same; 
and, while as we hâve said, this question was not urged at the former 
hearing, yet it is now before us for considération. 

In order to reach a proper conclusion in regard to this matter, it 
is necessary to détermine whether, in view of the facts, the court be- 
low, on the equity side of the docket, had jurisdiction to hear and 
détermine the controversy as presented by the allégations contained 
in the bill. It is insisted by counsel for appellants that, in determining 
the questions involved in this case, we are governed by the décision of 
this court in the case of the Home Insurance Company v. Virginia- 
Carolina Chemical Company (C. C.) 109 Fed. 681, and 113 Fed. 1, 
51 C. C. A. 31, and that the facts in that case are identical with the case 
at bar. It appears that the décision of the Circuit Court of Appeals 
in that case is based wholly upon the statement of facts, which are 
distinctly set out by the court below at page 687 as follows : 

" * ♦ • The sixth and last ground Is for want of equlty in the bill. Thls 
wlll be first consldered. The bill charges that the property Insured, by means 
of fraudulent mlsrepresent^tlon and concealment, was placed at a valuation 
exceeding Its true value 100 per cent. ; that the contracts of Insurance were 
macje with référence to the value of the property at risk, and the liability of 
each complaiuant was measured by the proportion which the amount of rlsk 
assumed by it bore to the actual loss, taking into considération the whole 
amount of risks assumed. The flrst question which arlses is, Can the question 
of the valuation of the property at rlsk be now inqulred into In view of thé 
législation of the state of South Carollna on thls subject? * • »" 

The court held that such valuation could be inquired into for f raud ; 
and, after so holding, proceeds as follows: 

"In brdgr, therefore, in each case to ascertaln the amount to be paid by 
eaéh insurer If liability exists, the policy must be reformed In so far as it 
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States the value of the property insured; and then the proportion which the 
amount or sum each assumed bears to the entire Insurance must be ascer- 
tained. If the statementa of the bill In thls regard are true — and for the pur- 
poses of thls demurrer we must take them as true — then complalnants hâve 
set up an equity to malntaln thelr bill, and they hâve no plain, adéquate, aud 
complète remedy at law." 

By référence to the bill filed in that case, the following allégations 
in regard to the co-insurance clauses will be f ound : 

"Your orators show that by the terms of each of the Insurance policies Is- 
sued by your orators aud the other Insurers upon said property described In 
Exhiblt A, It Is provided that no company shall be liable under its policy for 
a greater proportion of any loss on the described property or for loss by and 
expense of removal from premises endangered by fire, than the amount insured 
by such poUcy shall bear to the whole Insurance, whether valid or not, or 
by sol vent or insolvent insurers coverlng such property." 

An examination of the facts relied upon in that case shows that 
the policies in each instance contained a statement as to the value 
of the property insured, and were what are known as "valued policies," 
as provided by the statute of South Carolina ; that when the policies 
were issued it was the understanding of the parties and the com- 
panies issuing them that the valuation of the property as therein stated 
was correct; and it was alleged that such valuation was induced by 
the fraudulent misrepresentation and concealment of the insured. The 
court of equity was therefore asked to reform the policy by having 
it show the correct valuation, thus limiting and decreasing propor- 
tionately the amount of insurance on the several policies issued. It 
was also alleged that the policies thus issued were dépendent upon 
each other, and that each would necessarily be efïected with a view to 
the other; or that the loss each sustained was to be proportioned to 
the whole insurance covering the property thus insured. 

When we corne to examine paragraphs 3, 4, and 5 of the policies 
involved in the case at bar, it appears that no one of the policies was 
what is termed a "valued policy." There is nothing contained in any 
of thèse policies which undertakes to fix the value of the property. 
However, there is a stipulation clause on the face of the policy which 
reads as foUows : 

"Thls company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertalned ;or estimated accordlng to such actual cash value, vs'ith proper 
déduction for dépréciation, however caused, and shall not in any event exceed 
what It would cost the insured to repair or replace the same with material of 
lilce kind and quality; said ascertainment or estimate shall be made by the 
Insured and this company, or, if they differ, then by appralsers as hereinafter 
provided; and the amount of loss or damage having been thus determined, 
the sum for which this company Is liable pursuant to thls policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of loss bave been recelved by this company In accordance with the terms 
of thls policy." 

And then there appears a provision to the effect that the company 
may takethe damaged articles, at such value as may be ascertained, 
at its option; also, that it may repair, rebuild, or replace the lost or 
damaged property _ at its option. There being nothing contained in 
any of thèse policies which fixes the value of the property insured, 
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it necessarily foUows that the equity set up in the case of the Home 
Insurance Company v. Virginia-Carolina Chemical Company, supra, 
is not shown hère and cannot be relied upon in this case in support 
of the contention of the appellants. In other words, the facts stated 
by the cotmlainant are not such as to entitle it to hâve the policies re- 
formed. The second ground of equity relied upon in that case, to 
wit, "co-insurance," cannot be sustained by the allégations or the 
proof in this case. It is true that the policy filed as an exhibit to 
the bill in this instance contains a clause similar to that in the case 
of the Home Insurance Company v. Virginia-Carolina Chemical Com- 
pany, supra, but it is also true that it contains an additional clause, 
which is very material. The whole clause reads as follows: 

"This Company shall not be Uable under this policy for a gréa ter proportion 
of any loss on the described property, or for loss by and expansé of removal 
from premlses endangered by fire, than the amount hereby Insured shall bear 
to the whole Insurance, whether valid or not, or by solvent or Insolvent in- 
surers, covering such property, and the estent of the application of the In- 
surance under this policy or of the contribution to be made by this Company 
in case of loss, may be provided for by agreement or condition written hereon 
or attached or appended hereto." 

That portion of the foregoing, which constitutes an addition to the 
clause, as will be observed, reads as follows : 

" * • * And the extent of the application of the Insurance under this 
policy or of the contribution to be made by the Company in case of loss, may 
be provided for by agreement written hereon or attached or appended hereto." 

This addition clearly changes the nature of the contract in that 
respect, and is material to be considered as bearing upon the questions 
involved in the case at bar. Notwithstanding this clause, taken as a 
whole, provides for a proportionate share of loss with other insurance 
companies, it expressly provides that the extent of the application of 
contribution may be provided by a stipulation attached to the policy. 
Therefore, while in the case of the Home Insurance Company v. Vir- 
ginia-Carolina Chemical Company, supra, this clause stood alone, in 
this instance it is governed and controlled by the stipulation attached 
to the face of the policies. By référence to a copy of the policy which 
is filed as an exhibit, and which sets out more particularly this matter 
than in paragraphs 5 and 15 of the bill, it will be observed that a 
stipulation is attached to the policy in regard to, this matter, which 
reads as follows: 

"This policy being for $2,500, covers pro rata on each of the following items 
and amounts not exceeding $2,500 In ail." 

Following this stipulation, it appears that there are several items, 
as set forth in paragraph 5 of complainant's bill, which amount to 
$8,100. It is also provided in the policy that the insured shall carry 
insurance to the extent of 75 per cent, of the total cash value of the 
property, and that, unless he does so, he becomes himself a co-insurer 
to the extent of the deficiency. This, it seems to us, clearly shows that 
it was not the intention of the parties to the contract that there should 
be a fixed amount of co-insurance, which éliminâtes from this case the 
second ground of equity relied upon in the case of Home Insurance 



726 • • ' > • " '' "ITS- FBDBBi'lL ÉEPOBTER; ' ' ■■ ' ''""' ''■"' 

Cttrtlflainy v. Virginia-Carolina Cherhical Company, supraJ-TPhe pro 
rata sharè o£ insurance this policy irtust bear is- fixed ; and, while it 
does not fix the âmouiit, it does provide that'it shall not exceed the 
surti'ôf $2,500, and that it may amount to Icss than that. 

In the absence bf âri'apportionmérit clause or condition, thère might 
b'e a question of contribution in this case; but, with the insertion of 
thé apportionment clause, as hère, the question of contribution in equity 
is elirninated, and under thèse cohtracts the insurance companies can- 
not be'said to be affected under their several contracts as to any amount 
that may be paid by another company holding a similar policy, either 
by a voluntary settlement or by the verdict o£ a jury. The fact that 
one company may pay a larger or smaller amount in either event can- 
not be said to concern the other; In the case of Hanover Fire Insur- 
ance Company v. Brown, 77 Md. 64, 73, 25 Atl. 989, 991, 27 Atl. 314, 
39 Am, St. Rep, 386, it is said : 

"The fourth prayer présents a question of some interest. If ail the insurers 
had boimd themselves, by their policies, to pay the entire loss, and one or 
more of them had paid it, those so paying wDùld hâve had a right of action 
against the others for a ratable proportion of the amount paid by them ; be- 
eause thoy would hâve paid a debt which was equaliy and eoncurrently due 
by the other insurers. As ail were equaliy bound, ail ought equaliy to con- 
tribute to the payment ; they were in a position similar to that of one surety 
who pays a debt for which other sureties are bound jointly wlth him. But 
In the dlfCerent policies concerned In this case, there Is no concurrent liability. 
Each Insurer, by the distinct terms of his contract, makes himself liable for 
a certain and definite fractlonal part of the loss to be calculàted in the man- 
ner stipulated In the policies. In this case, the défendant eontracts to pay the 
proportion of the loss which the amount Insured by it bearS to the whole sum 
insured on the property în ail the policies ; and It is stated in the évidence that 
the other policies had substantially the same stipulation. The contracts are 
entirely separate and Indepeudent of each other. Each Insurer binds himself 
to pay his own proportion of the loss, without any référence to what may be 
paid by the others. If they pay more or less than they are bound to pay, or 
If they do not pay anythiug, it In no manner concerns him. If, In this case, 
the other Insurance companies had paid the whole loss, they would hâve had 
no right of contribution from the défendant ; and neither would such pay- 
ment hâve discharged any portion of the defendant's liability to the Insured." 

In the case of Goodwin v. Merchants' & Bankers' Mutual Insur- 
ance Company, 118 lowa, 601, 92 N. W. 894, the court said : 

"It is conceded that the plaintifC's pbllcy being for $1,000, or two-thirds of 
the total amount of the Insurance upon the property, she oould not recover 
from the défendant more than two-thirds of the amount of her- loss, less the 
balance due on her premium note. The trial court so instructed the .iury, and 
It must be prèsùihéd that the verdict returned représenta the amount due plain- 
tiff on that basis. It Is said, howaver» that the plalntiff received from the 
Pennsylvania Company $336.65, and that thfs sum 'should hâve been deducted 
from the suin as ascertained fcy the Jury.* It Is difflcult to concelve upon what 
theory thië claiin Is advanced. The two companies were liable to the ■plain- 
tlff, not jolntlyrbut severallyt.ln the proportion of two-thirds and one-third. 
It was compétent for either of thèse insurers to settle with plalntiff. upon any 
terms upçn which they cpuld mutuàlly agrée, and, so long as défendant is not 
requiréd to respond In a'sûm Ih excess bf tWb-thirds df the Value c>f the prop- 
erty destroyed, or in exceès of the amouAt named in the pbllcy, It Is wholly 
immaterlal whether the Penijsylvanla Company paid more or lêss than it ipight 
hâve been held to pay at the end of a litigation." 

In this connection it should be borne in mind that ail the policies 
in the case at bar contain the following clause: "Other concurrent 
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insurance permitted without notice until required." It is also pro- 
vided, as hereinbefore stated, that the assured shall maintain insur- 
ance on each item of the property insured by the policy of not less than 
75 per cent, of the actual cash value thereof, and thàt,. failing' to do so, 
the insured shall become a co-insurer to the extent of the déficit, and 
bear his proportion of any loss. Thèse clauses are extremely im- 
portant, showing as they do the distinct and independent charac'ter of 
ail thèse contracts. Loss under one of thèse policies might hâve been 
settled with the assured upon any basis or value of loss agreed upon 
with the assured, and such settlement would not in any way hâve af- 
fected the rights of the other insurance companies to contest both of 
thèse questions. It is also true that the assured could not hâve re- 
sorted to a suit in equity against ail the companies, and this fact we 
regard as conclusive against the right of any or ail of the insurance 
companies to do so. The assured was obliged to sue at law upon her 
several contracts of insurance; but we know of no principle by which 
the défendants of such actions, or any of them, can couvert a lawsuit 
into an équitable one at their pleasure. It should be remembered 
that there is no privity between the several insurance companies in 
thèse contracts of insurance. The insured is under no obligation to 
any of the companies to take out other insurance — he might hâve 
elected to carry any part of the insurance himself. No rights of con- 
tribution existed between the companies. Ail of the défenses set up 
in the bill are available as légal défenses, and the only prêteuse for the 
intervention of equity is the contention that the juries in the différent 
lawsuits might fînd differently upon the questions, of values and loss. 
Whether they would, we do not know, nor can it niatter, as there is no 
privity between the companies and ho right of contribution from one 
to another of them. 

It may be argued with some show of reason that there is an equity 
hère to avoid a multiplicity of suits, upon the ground that the case 
falls within class 4 of the division made by Mr. Pomeroy. 1 Pomeroy, 
Eq. (3d Ed.) § 345, p. 321. One reason assigned by the author just 
named for the existence of this equity (where it does exist) is to save 
the public treasury, the time of the courts and witnesses, from many 
trials where one will suffice. Mr. Pomeroy shows that the contention 
made in some décisions that the plaintiff who invokes the jurisdiction 
of equity on the ground of the prévention of a multiplicity of suits 
must himself be the party who would be compelled to resort to or dé- 
fend numerous actions at law unless the court of equity interfères and 
gives final relief by one decree, is not of universal application, and does 
not apply to the third and fourth classes of cases enumerated by him. 
But we know of no case such as the présent in which the jurisdiction 
hère contended for bas been upheld, for one of the unities required 
hère is lacking, and that is a common interest in the subject-matter 
of the suit. Ail of thèse policies are separate contracts, and we can 
conceive of no reason why the Rochester German Insurance Com- 
pany should be permitted to bring suit involving the separate contracts 
with other insurance companies with the assured, with the making of 
whicfi it had nothing to do, and the right to recovery under which may 
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turn upon an entirely différent state of facts. The common înterest în 
the subject-matter of a suit brought to prevent a multiplicity of suits 
is well illustrated by Mr. Justice Nelson, in Cutting et al. v. Gilbert 
et al., Fed. Cas. No. 3,519, in which a bill of peace founded on the idea 
that ail persons charged with a tax under the ninety-ninth section of 
the Internai Revenue Act of June 30, 1864, c. 173, 13 Stat. 273, hâve 
such a unity of interest in contesting the tax that they may join as 
plaintiffs in a bill to restrain the assessment and collection of such tax, 
was dismissed for lack of jurisdiction, upon the ground that, to au- 
thorize such suit, their interest must be not only one in the question, 
but one in common in the subject-matter of the suit. Mr. Justice Nel- 
son, in discussing the doctrine under which equity may tîJce jurisdic- 
tion to avoid a multiplicity of suits, after pointing out that in the ad- 
judged cases in which the jurisdiction has been sustained there is a 
community of interest growing out of the nature and condition of the 
rights in dispute, for, although there may not be any privity between 
the numerous parties, there is a common title out of which the ques- 
tion arises', and which lies at the foundation of the proceedings, re- 
marks as to the case then before him : 

"In the case before me, the only matter in common among the plaintiffs, or 
between them and the défendants, is an Interest in the question Involved, 
'vhlch alone cannot lay a foundation for the joinder of parties. There is 
scarcely a suit at law or in equity, which settles a principle or applies a prln- 
ciple to a glven state of facts * • • that does not involve a question In 
which other parties are interested • * • ; yet no lawyer would contend that 
such an interest would Justify a joinder of parties as plaintifCs, in a case aris- 
Ing under the law of trusts, or under any of the statutes mentioned. The 
sanie may be said of the questions arlslng under the revenue laws, snoh as the 
tarife and the excise laws, which are the subjeet of litigation in fie courts 
almost daiiy. Large classes of persons, other than the parties to the suit, 
are interested in the questions involved and determined. To ailow them to be 
made parties to the suit would confound the established order of Judicial pro- 
ceedings, and lead to endless perplexlty and confusion." 

The case of Scottish Union, etc., Ins. Co. of Ëdinburgh et al. v. 
J. H. Mohlman Co. (C. C.) 73 Fed. 66, decided by Judge Lacombe 
in 1896, seems to be similar to the one at bar in ail respects, save that 
the insurance companies interested in that case ail united as plaintiffs. 
The bill was dismissed as not properly involving the equity to pre- 
vent a multiplicity of suits. To similar effect, see Thomas v. Council 
Bluffs Canning Ce, 92 Fed. 423,^ decidéd 1899, by the Circuit Court 
of Appeals for the Eighth Circuit, and Schulenberg-Boeckeler Lumber 
Co. et al. V. Town of Hayward et al., 20 Fed. 422, decided in 1884 
by Judge Bunn. See, also, Dows v. City of Chicago et al., 11 Wall. 
108, 20 L. Ed.. 65, and Cummings v, Merchants' Nat'l Bank of Toledo, 
101 U. S. 167, 25 L. Ed. 903, from an examination of which it seems 
clear that the jurisdiction in a case such as the one at bar is not sus- 
tainable upon the ground of the avoidance of a multiplicity of suits. 

So far as we bave been able to ascertain no décision of the Su- 
prême Court warranted the trial court in disregarding section 720, 
Rev. St. (U. S. Comp. St. 1901, p. 581), by enjoining Mrs. Schmidt 
from prosecuting the two actions at law which were not removed from 
the state court. Diggs v. Walcott, 4 Cranch, 179, 2 I^. Ed: 687; 

^ 34 c. c. A. 4£8. 
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Haines v. Carpenter, 91 U. S. 254, 33 L. Ed. 345 ; Dial v. Reynolds, 
96 U. S. 340, 24 L. Ed. 644, and U. S. v. Parkhurst, 176 U. S. 317, 
20 Sup. Ct. 423, 44 L. Ed. 485, are cases in wliich bills filed for the 
purpose of restraining actions pending in the state court were held 
demurrable because of this statute. And Haines v. Carpenter and 
Dial V. Reynolds are much stronger than the case at bar, because in 
them the bills showed independent grounds of equity jurisdiction. But 
because the injunction to stay proceedings in the state court was the 
chief relief desired, and as the statute in question forbids such relief, 
the bills were dismissed. The case at bar is wholly unlike French v. 
Hay, 22 Wall. 250, note, 22 L. Ed. 857; Dietzsch v. Huidekoper, 103 
U. S. 494, 26 L. Ed. 497 ; Marshall v. Holmes, 141 U. S. 589, 12 Sup. 
Ct. 62, 35 E. Ed. 870 ; and Julian v. Trust Co., 193 U. S. 93, 24 Sup. 
Ct. 399, 48 E. Ed. 629. Not only was the fédéral court in the case 
at bar not protecting a prior jurisdiction of its own, but the state court 
had previously taken jurisdiction of person and subject-matter. See, 
also, R. Co. V. Kuteman, 54 Fed. 547, 4 C. C. A. 503, which is strong 
authority for holding that an injunction to restrain proceeding with an 
action commenced in a state court before the bill is filed in the fédéral 
court is f brbidden by section 720, Rev. St. 

As the statute forbids the trial court to issue the injunction staying 
proceedings in the two actions not removed, and as the two actions 
which were removed can be consolidated, it is clear that the bill shows 
no equity for avoiding a multiplicity of suits. The demurrer should 
hâve been sustained for want of equity, and the court erred in grant- 
ing the injunction. 

Therefore the judgment of the lower court is reversed and the 
■cause remanded, with instructions to dismiss the bill for want of equity 
jurisdiction at the cost of the complainant below, to the end that the 
cases may be proceeded with respectively on the law side of the docket 
and in the state court. 

Reversed. 

McDOWEEE, District Judge. I conçut in the conclusion reached. 



SOUTH PENN OIL CO. v. MILLER et al. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 788. 

1. Action (| 22*)— Fobm of Action— Légal ob Equitable— Fédéral Courts. 

In the fédéral courts ail suits having for their object a Judgment for 
the payment of money or for the recovery of either real or Personal prop- 
erty should be prosecuted on the law side of said courts, even if it be 
alleged that fraud and concealment exist or that a conspiracy has been 
entered Into, because the party so chargea has the c-onstitutional right to 
a trial by Jury. 

FEd. Note.— For other cases, see Action, Cent. Dig. §§ 124-145 ; Dec. Dig. 
§ 22.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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2. EQUITT (§ 364*)— JUKISDIOTION OF FEDERAL COTJETS OF EQUITY— SUIT OK 

Légal Cause of Action. 

A suit on a purely légal cause of action, brought on the equity slde of a 
fedetal court, if objection bas not been made thereto by the parties, shoulâ 
be dismissed by the court on Its own motion. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. § 767; Dec. Dig. § 
364.*] 

3. Parties (§ 32*) — Defect of Pabties — Pebsons Necessakt to Détermina- 

tion op Issues. 

A court cannot adjudicate rights under conflicting oll leases of the 
same property, executed by différent lessors, and each providing for the 
payment of royalties, in a suit between the lessees to which the lessors 'are 
not parties. 

[Ed. Note. — For other cases, see Parties, Dec. Dig. § 32.*] 

4. COUKTS (§ 310*)— JUEISDICTION OF FEDERAL COURTS— CiTIZENSHIP OF PAE- 

TIES— EfFECT of NONJOINDEB OF INDISPENSABLE PARTIES. 

Ail persons who bave such an interest in the subject-matter of a suit in 
a fédéral court as to render thelr présence necessary in order to make the 
final decree effectuai are indispensable parties, and must be joined, al- 
though their citizenship is such as will oust the jurisdiction of the court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 310.*] 

5. Courts (§ 492*)^CoNFLicnNG Jubisdiction— State and Fédéral Courts — 

Peioritt of Jurisdiction. 

The assumption by a state court of Jurisdiction of a suit Involvlng the 
détermination of rights between lessees of oil lands under conflicting 
leases, and the granting of an Injunction restraiuing the défendant from 
furtfièr operating on the land pendlîig the suit, exeludes a fédéral court 
from jurisdiction of a subséquent suit between the same parties involving 
the same issues durlng the pendency of the suit in the state court. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 1345; Dec. Dlg. § 
492.* 

CoDflîct of Jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. 0. A. 3^6-] 

Appîeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at WheeHng. 

Suit in equity by J. T. Miller and others against the SoUth Penn 
Oil Company and another. Decree for complainants, and the named 
défendant appeals. Reversed. 

Thomas P. Jacobs, and Charles Powéll (A. B. Fleming and Kenlble 
White, on the briefs), for appellant. 
Henry M. Russell, for appellees. 

Before GOFF and^ P^^ITCHARD, Circuit Jadges, and BRAW- 
LEY, District Judge. 

GOFF, Circuit Judge. The ariginal bill allèges that the complain- 
ants, the appellees hQre,,are citizens and résidents of the state of West 
Virginia^ and, that the two défendants therein, the Eurêka Pipe Line 
Company and the South Penn Oil Company, are corporations or- 
ganized under the laws of the state of Pennsylvania, and citizens of 
that state, ^ aiiâ that the amount in controversy is largely in excess 
of the sum of $2,000. It sets forth that the complainants werè the 
owners,: for ;development of oil and gas, of a tract of land in Wetzel 
county, '''. Va., containing about 33 acres; that they held the same 

•For other case» seé èame topic & | numbek in Dec. & Am. Plgs. 1907 to date, & Rep'r Indexes 



SOUTH PENN OIL CO. V. MILLEB. 731 

by virtue of two certain instruments of writing, known as "oil leases," 
in which the grantors reserved a royalty of one-eighth of the oil pro- 
duced, and were to receive $300 per year for each gas well. It is 
not necessary on this appeal that other provisions of the leases should 
be referred to. : 

It is further alleged that complainants drilled a productive oil well 
on said land, as required by the terms of the leases to them ; that 
the défendant the Eurêka Pipe Line Company, a corporation which 
carries on the business of receiving oil produced at the différent wells 
in that locality and transporting it tlirough pipe Unes to places where 
it can be marketed, received the oil f rom said well and transported it 
to Pittsburg, to be there sold to such persons as complainants might 
direct; that from the 36th day of June, 1902, to the Ist day of Octo- 
ber, 1902, said company received about 22,100 barrels of oil from 
that well, and that since the last-mentioned date ail the oil produced 
at the well has passed into the lines of that company for transporta- 
tion; that the drilling of an additional well on said lands was com- 
mencèd by complainants, as required by the leases, but not completed, 
because of the mishaps incidental to such business, and also because 
of the acts of the défendants ; that the market price of oil at Pitts- 
burg has been, since said oil was so delivered, $1.22 per barrel, and 
that complainants, owning seven-eighths thereof, were entitled to re- 
ceive for the same about $23,592; that the South Penn Oil Company 
was engaged extensively in the business of leasing property for the 
development of oil and gas ; that it has many wells in West Virginia, 
and that the Eurêka Pipe Line Company transports the oil of the South 
Penn Oil Company through its lines; that either because the South 
Penn Oil Company, or persons interested in it, hold large quantities 
of the stock of the Eurêka Pipe Line Company, or for other reasons, 
it has a great and unreasonable influence over the acts and conduct 
of the Eurêka Pipe Line Company ; that until complainants drilled in 
the first producing well on the property mentioned the South Penn 
Oil Company made no claim to any rights to the same, but that soon 
after the producing well was finished said company set up a claim that 
it was the owner of the land for oil and gas purposes ; that it claims 
to hâve valid leases for said property, from grantors other than those 
complainants claim under, but that the leases under which it so claims 
do not entitle it, nor has it any title that does entitle it, to the land so 
claimed by complainants ; that the said two companies entered into a 
conspiracy between themselves for the purpose of asserting a claim 
on behalf of the South Penn Oil Company to the land so leased to 
complainants, and for the purpose of compelling them to surrender 
said land and the oil produced from it to that company; that in pur- 
suance of such conspiracy the South Penn Oil Company served a no- 
tice on the Eurêka Pipe Line Company, in which it was stated that 
said oil company was the owner, for oil and gas purposes, of the land 
which had been so leased to the complainants, and the owner of the oil 
so produced and run into the pipe line mentioned, and that in pursuance 
of such conspiracy the Eurêka Company refused to deliver the oil, 
either to complainants or to the persons to whom they gave orders for 
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it; that the South Penn Oil Company holds oil and gas leases upon 
other properties in close proximity to the property so leased to comr 
plainants, and upon both sides of the same, and is drilling wells at 
places so close to complainants' leases that they will hâve the effect oi 
draining the oil which belongs to complainants, and which is under 
the land so leased to them, unless they can proceed promptly and 
vigorously to drill othef and successive wells on said property, so as 
to extract the oil therefrom ; that the market price of oil remained at 
$1.22 per barrel from said 26th day of June, 1902, to October 1, 1903, 
and has since increased in price, and that complainants are entitled to 
hâve the Eurêka Pipe Line Company account to them for ail of said 
oil at the highest price at which oil may hâve been sold in the gênerai 
market at any time between the 26th day of June, 1902, and the time 
when their oil may be delivered to them under the order of court ; that 
complainants are entitled to a decree against said companies, so en- 
gaged in such conspiracy, for the amount which may represent the dif- 
férence between the highest market price and the market price which 
may be in effect at the time when such delivery shall be made; that 
by reason of the circumstances mentioned complainants hâve been and 
are seriously injured, and hâve sustained loss because of the interfér- 
ence with their development of said property, and that if such situa- 
tion continues they will suffer irréparable loss, and injury of such a 
character that the amount of it cannot be definitely measured or ascer- 
tained, and cannot be compensated for by any damages which' com- 
plainants might recover in an action at law against said companies. 

It is not necessary to recite other matters in the bill found, as they 
are not essential to the disposition of the questions now before this 
court. The prayer of the bill was that a preliminary injunction issue, 
restraining the South Penn Oil Company from interfering in any 
manner with the delivery to complainants, by the Eurêka Pipe Line 
Company, of the oil so held by it; restraining the last-named company 
from retaining the possession of such oil, and from preventing com- 
plainants from taking and disposing of the same ; directing such com- 
pany to deliver to complainants without delay the oil in its possession 
received from the well mentioned ; tliat said Eurêka Pipe Line Com- 
pany be required to render a spécifie account of the oil so received by 
it, and that a decree be entered in favor of complainants against said 
companies for the amount representing any différence between the 
highest market price during the period such oil was so retained and 
the market price prevailing when the oil should be so delivered to 
them; that, if it be found necessary, a receiver be appointed to take 
charge of and manage the property, develop the same, and receive and 
dispose of the oil and gas therefrom ; that a decree be entered finally 
determining that the South Penn Oil Company has no rights or in- 
terest of any kind in or to said property; and also for such other 
and gênerai relief as to equity may be proper. 

This bill, with exhibits, was on the ISth day of October, 1902, pre- 
sented in the court below, when on considération thereof, Judge Jack- 
son entered an order, in which it is stated that the facts presented estab- 
lished "prima facie" the right of complainants to the possession of sev- 
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en-eighths of the oïl which had been produced from the well mentioned. 
Such order authorized complainants to enter into bond in the penalty 
of $30,000, with security, conditioned that complainants would comply 
with any future order of the court relating to the oil referred to, and 
pay ail damages which might be incurred by the défendants, should 
the order thereafter be set aside. It then required that the South 
Penn Oil Company cease to enterfere in any way with the sale by 
complainants of the seven-eighths of the oil produced from said well, 
and directed the Eurêka Pipe Line Company to deliver to complain- 
ants the seven-eighths of such oil. The court also then designated 
October 18, 1903, for the hearing of a motion made by complainants, 
for the appointment of a receiver, and on that day entered a decree 
appointing one, and directing him to take possession of the property, 
to proceed to complète the wells commenced by complainants, to drill 
other wells, and to do ail other things necessary to be donc for the 
proper development of the land for oil and gas. The receiver was 
directed to take possession of the oil produced from the wells on the 
land, and sell the same ; and the Eurêka Pipje Line Company was or- 
dered to deliver to the receiver ail of the oil that might come into its 
lines from said wells. The receiver was required to give bond in the 
penalty of $10,000, with the usual conditions. 

The subpœna in chancery, summoning the défendants to answer the 
bill at December rules, 1903, was served on the Eurêka Pipe Line 
Company on October 15, 1903, and on the South Penn Oil Company 
October 17, 1903. At said rules the défendants, appearing under pro- 
test for the purpose only of pleading to the jurisdiction of the court, 
filed a plea, allcging that the Eurêka Pipe Line Company was not a 
corporation under the laws of the state of Pennsylvania, nor an in- 
habitant of that state, but that it was a corporation organized under 
the laws of the state of West Virginia, and was an inhabitant of that 
state; that complainants and each of them were citizens and inhabit- 
ants of the state of West Virginia, and that therefore, not in the court 
below, but in the circuit court of the county of Wetzel, in the state 
of West Virginia, where complainants resided and where said cause 
of action arose, was jurisdiction in the premises to be fourni. The 
Eurêka Pipe Line Company at said rules also filed a separate and simi- 
lar plea to the jurisdiction of the court, as did also the South Penn Oil 
Company, which company also filed a plea to the jurisdiction, alleging 
that prior to the institution of this suit by complainants it had filed its 
bill in the circuit court of Wetzel county, W. Va., against them and 
others, and that such court had assumed jurisdiction, and had issued 
an injunction against the défendants therein; that said bill and injunc- 
tion had référence to the same property, rights, and controversies as 
are set forth in complainants' bill in this case, and therefore said South 
Penn Oil Company claimed that the circuit court of Wetzel county, 
W. Va., acquired and had jurisdiction in the premises. 

Thèse pleas to the jurisdiction were not then fornially disposed of, 
but the decree entered March 8, 1903, has been regarded as in effect 
determining the questions raised by them. By that decree the motion 
of the South Penn Oil Company to dismiss the suit, on the ground 



734 175 FEDERAL REPORTER. 

that thie €ouf t had no jurisdiction was denied, and the motion of com- 
plainants that they be permitted to file an amended and supplemental 
bill, against the South Penn Oil Company as the. sole défendant, and 
that the Eurêka Pipe Line Company be dismissed f rom the suit, was 
granted. Thus the pleas to the jurisdiction, based upon the ground 
that the Eurêka Pipe Line Company Was a: West Virginia corporation, 
and a résident of the district with the complainants, were held to be 
good; but the defect in jurisdiction caused thereby. was supposed to 
be cured by the dismissal of the suit as to that company. By such de- 
cree the court also in eiïect held that the circuit court of Wetzel county, 
W. Va., had not acquired jurisdiction of the controversy. 

The amended and supplemental bill was in substance the same as 
the originalbill, save onlythat the allégations relating to the Eurêka 
Pipe Line Company were omitted, and its prayer was for relief against 
the South Penn Oil Company asked for in the original bill. The case 
was duly matured, dépositions taken, exhibits filed, argument heard, 
and final decree enter éd. By that decree the demurrer of appellant to 
the amended bill, incorporated in its answer, was considered by the 
court and overruled, and the. questions raised by the spécial pleas to 
the jurisdiction of the court were formally found against appellant. 
The decree then proceeds to dispose of the real estate in controversy, 
giving to the appellees that portion thereof situated.west of a certain 
designated line, and to the appellant the part east thereof. The money 
in the receiver's hands was distributed between the parties, each to re- 
ceive the portion arising f rom the oil obtained f rora the land, respec- 
tively, assigned them. Other provisions of the decree become imma- 
terial. The/ South Penn Oil Company applied for and was granted 
the appeal we are now, to dispose of. 1 • 

The jurisdiction of the court below is called in question. It is in- 
sisted that the original bill should not bave been entertained, because 
upon its face it was apparent that a court of equity did not hâve juris- 
diction to détermine the causes of action therein set forth. The ma- 
terial averments of that bill, in substance, charged four separate causes 
of action against the défendants : First, the complainants say that 
they delivered to the Eurêka Pipe Line Company certain quantities 
of oil, tô be transported under contract to Pittsburg, there to be de- 
livered to them, and that said défendant refuses to make such delivery, 
, although reqnested so to do ; second, it is alleged that by reason of 
the conspiracy set out in the bill, between the Eurêka Pipe Line Com- 
pany and the South Penn Oil Company, complainants are entitled to 
a decree against those défendants for the différence between the high- 
est market price of oil during the time the Eurêka Pipe Line Company 
retained the oil and the market price of oil at such time as that com- 
pany shall actually deliver it ; third, complainants insist that they hâve 
the right, under the facts aJleged in the bill, to require the Eurêka Pipe 
Line Company to render a spécifie account 'of the oil received from 
them and transported by it, and then to compel it to account to them 
for the same at its highest market price as bef ore mentioned ; f ourth, 
complainants claim to own for oil and gas purposes the land involved, 
and they pray that it may be adjudicated that the South Penn Oil Com- 
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pany has no rights or interests of any kind in it. As we understand 
the bill, thèse are its main contentions, and it does not purport to be 
for the purpose of quieting title, or renioving clouds thereon, nor for 
the settlement of disputed boundary lines, as was claimed in the argu- 
ment. 

If the Eurêka Pipe Line Company transported complainants' oil un- 
der the contract alleged in the original bill, and then refused to de- 
liver it, an action at law could hâve been maintained for breach of con- 
tract. No accounting was necessary, for complainants show the quan- 
tity of oil delivered and withheld, and it is well known that the guage 
at the well measures the number of barrels of oil that passes into the 
pipe line. If the conspiracy set forth in the bill had been formed and 
carried out, surely for damages resulting from such a tort the remedy 
at law was direct and complète, and in equity there is no effective way 
to ascèrtain the same. It is well to hère observe that ail matters re- 
lating to conspiracy, and damages because thereof, went out of this 
case with the exit therefrom of the Eurêka Pipe Line Company. If 
the intention was to hâve the title of the South Penn Oil Company to 
the lease claimed by it adjudged to be invalid, and the title of the 
complainants to their leases to be valid, then the suit should hâve been 
brought on the law side of the court, where the controversy could hâve 
been decided by the verdict of a jury, to which the défendants were 
entitled. 

Section 723 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 583,) which was enacted by the Congress as part of 
the original judiciary act, was passed September 24, 1789, and reads 
as follows : 

"Suits In equity shall not be sustained In either of the eoiirts of the Uniteâ 
States In any case where a plain, adéquate and complète reinedy may be had 
at law." 

In the courts of the United States, ail suits having for their object 
à judgment for the payment of money, or for the recovery of either 
real or personal property, should be prosecuted on the law side of said 
court ; and this is true, even if it be set forth that f raud and cohceal- 
ment exist, or if it be alleged that conspiracy has been entered into, 
because the party so.charged has a constitutional right to a trial by 
jury. The Suprême Court in Whitehead v. Shattuck, 138 U. S. 146, 
151, 11 Sup. et. 376, 277, 34 h. Ed. 873, said: 

"It would be difficult, and perhaps impossible, to state any gênerai rule 
which would détermine, in ail cases, what should be deemed a suit in equity 
as distinguished from an action at law, for particular éléments may enter into 
considération which would take the matter from one court to the other ; but 
this may be said, that where an action is simply for the recovery and posses- 
sion of spécifie real or personal property, or for the recovery of a money judg- 
ment, the action is one at law. An action for the recovery of real property, 
Including damages for wlthholdlng it, has ahvays been of that class. The 
right which in this case the plnintiff wishes to assert is his title to certain 
real property ; the remedy which he wishes to olitain is\ its possession and en- 
joyment ; and in a eontest over the title both parties hâve a constitutional right 
to call for a jury." ' 

It has by repeated décisions of the; Suprême Court been determined 
that actions having for their object the recovery of spécifie property — 
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either real or personal — whether with or without damages in connec- 
tion with its détention, or to recover a judgment for breach of con- 
tract, or for damages to property, are légal suits, and that they can 
in the courts of the United States be prosecnted only on the law sida 
thereof. And likewise bas it been decided that, in suits regarding such 
matters instituted on the equity side of the fédéral courts, if the objec- 
tion has not been made by demurrer, plea, or answer, nor suggested by 
counsel, the court should on its own motion, in the discharge of a duty 
imposed on it, dismiss the action. Hipp et al. v. Babin et al., 19 How. 
271, 278, 15 L. Ed. 633; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 
70 ; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 
873 ; Allen v. Pullman's Palace Car Co., 139 U. S. 658, 662, 11 Sup. 
Ct. 682, 35 L. Ed. 303 ; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. 
Ct. 129, 39 L. Ed. 167; Gordan et al. v. Jackson (C. C.) 72 Fed. 86; 
Erskine et al. v. Forest Oil Co. (C. C.) 80 Fed. 583 ; McGuire v. Pen- 
sacola City Co., 105 Fed. 677, 679, 44 C. C. A. 670 ; Jones v. Macken- 
zie, 122 Fed. 390, 393, 58 C. C. A. 96. 

We also think the record discloses the fact that parties absolutely 
essential to the proper disposition of the questions decided by the court 
below were not before it, and that consequently, even had the subject- 
matter of the controversy been properly within its jurisdiction, the 
court could not hâve eflfectively disposed of it. Neither the lessors of 
the complainants, nor of the défendant, were made parties to the suit, 
and yet the final decree disposed of the funds iri which they were 
interested, and decided the title to the property which they claim tp 
own in fee simple. It takes from the one and gives to the other set 
of claimants portions of the land claimed, respectively, by those not 
made parties. It adjudges that the complainants are the owners, by 
virtue of their leases for oil and gas, of the real property in dispute 
that is located to the west of a certain line, although such property is 
claimed in fee simple by the lessors of the South Penn Oil Company, 
who were not permitted to défend their titles. The receiver is directed 
to turn over to the complainants the oil wells on the land so situated 
west of that line, thereby giving to complainants' lessors the royalty 
due from said wells, which is also claimed by the lessors of the défend- 
ant the South Penn Oil Company. And, again, the South Penn Oil 
Company is adjudged to be the owner of the wells found to be on the 
east side of said line, on land the title to which is claimed by the les- 
sors of complainants, who are thereby deprived of the royalties due 
from the wells so given to the South Penn Oil Company. Clearly, 
thèse lessors are not deprived of their rights, or bound by said decree ; 
nor are they estopped by it from litigating to protect their interests. 
Evidently the decree of the court below could not finally and eiïectu- 
ally dispose of the controversy, as the lessors referred to were indis- 
pensable parties, and those claiming under it would hold defective 
titles. 

It is apparent that thèse différent lessors were not made parties, for 
the reason that, being citizens and résidents of West Virginia, their 
présence would hâve destroyed the jurisdiction of the court. It is 
elementary that jurisdiction in the courts of the United States fails, 
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where ail the parties on one side of the controversy hâve not a right, 
by diverse citizenship or alienage, to sue ail the parties on the other 
side. Had the lessors of the South Penn Oil Company been made 
parties, the controversy would hâve been between complainants, who 
are citizens of West Virginia, and défendants among whom were also 
citizens of that state. The court would then hâve declined to take 
jurisdiction. While it is true that in the fédéral courts certain rules, 
relating to the joinder of parties do not apply in cases where such 
joinder would oust the jurisdiction of the court, still ail parties who 
hâve such an interest in the subject-matter of the litigation as to render 
their présence necessary in order to make the final decree effectuai 
are indispensable, and must be before the court. 

The record discloses that on the lOth day of October, 1902, the South 
Penn Oil Company filed in the circuit court of Wetzel county, W. Va., 
a bill in equity against the complainants in this suit, and also against ail 
of complainants' lessors, as well as against its own lessors, in which bill 
the matters relating to the same subject-matter in controversy in the 
court below, except as the Eurêka Pipe Line Company was concerned, 
were set forth; it being alleged in addition therein, among other 
things, that the défendants in the bill mentioned, including the com- 
plainants of the suit we now consider, were committing willful waste 
and trespass upon the lands and leaseholds of the complainants, said 
South Penn Oil Company, to its great loss and irréparable injury. 
The prayer of that bill, among other things, asked that an account be 
taken as to the oil produced from said land, and that a receiver be ap- 
pointed. The order entered by the circuit court of Wetzel county, on 
the lOth day of October, 1902, which was prior to the institution ol 
this suit in the court below, enjoined the défendants in that suit from 
further drilling for oil and gas on the lands involved, and from pump- 
ing, producing, or operating on that land for oil or gas. At the No- 
vember rules, 1902, taken in the clerk's office of the circuit court of 
Wetzel county, the défendants to that bill, who are the complainants 
in this suit, filed a pétition praying for the removal of the cause to the 
Circuit Court of the United States for the Northern District of West 
Virginia. Such suit was, substantially, concerning the same subject- 
matter as that involved in the suit instituted in the court below by the 
appellees, and it is plain that the final judgment of the circuit court ol 
Wetzel county, had the case remained there, could hâve been pleaded 
in bar in any suit subsequently instituted by the appellees to this con- 
troversy. The Suprême Court of the United States, in Watson v. 
Jones, 13 Wall. 679, 20 L. Ed. 666, said: 

"Wlien, In courts of concurrent Jurisdiction, tbe pendency of a suit In one Is 
relied on to defeat a second suit in the other, the identlty of the parties, of 
the case made, and of the relief sought should be such that, if the first suit 
bas been decided, It could be pleaded in bar as a former adjudication." 

And the same court in Harkrader v. Wadley, 173 U. S. 148, 163, 
19 Sup. Ct. 119, 125, 43 h. Ed. 399, said : 

"Two propositions bave been so flrmly establisbed by fréquent décisions of 
this court as to requlre only to be stated. * * • Second. When a state court 
and a court of the United States may each talte jurisdiction of a matter, the 
tribunal where jurisdiction flrst attaches holds It, to the exclusion of the 

175 F.— 47 
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other, untll Its duty Is fully perfôirmed and the Jnrlsdietlon Involved Is ex- 
hausted; and this rule applles alike to both ciril and crlmlnal cases. Free- 
man r. Howe, 24 How. 450 [16 h. Ed. 749] ; Buck v. Colbath, 3 Wall. 334 [18 
L. Ed. 257] ; Taylor v. Taintor, 16 Wall. 366 [21 L. Ed. 287] ; Elx parte Orouch, 
112 U. S. 178 [5 Sup. et. 96, 28 L. Ed. 690]." 

It is well that this spirit of comity has been recognized by both state 
and fédéral courts, for without it the resuit would be most disastrous, 
and collisions déplorable in character would undoubtedly occur. 

The main question raised by the suit in the state court, brought by 
the South Penn Oil Company, related to the ownership for oil purposes 
of the land in controversy. That matter was also the contention in 
the case instituted in the court below. The other matters referred to, 
eonceraing which the action of the courts was asked, and for which 
the statinjf of accounts, thé issuing of injunctions, and the appoint- 
ment oi receivers were prayed for, were merely incidental and col- 
latéral to the main question referred to. The suits were between the 
same parties, regarding the same controversy, and the state court had 
not only assumed jurisdiction, but had granted an injunction bear- 
ing directly on the property described in the bill, the property subse- 
quently taken possession of by the receiver appointed by the fédéral 
court. It was this suit that défendants in their spécial pleas relied on 
to show that the court below should not take cognizance of com- 
plainants' bills. 

Couhsel for appellees cite several cases in which it has been held 
that the court first seizing or taking possession of the property in- 
volved can retain jurisdiction, even though a suit conceming the same 
subject-niatter was pending in another court of Concurrent jurisdic- 
tion at the time of the britiging of the action in the court where such 
seizure wàs made. Those ca:ses in which facts peculiar to themselves 
controlled the action of the courts disposing of theni hâve no applica- 
tion to thé case at bar. 

The suit so instituted in the circuit court of Wetzel county was, on 
the pétition of the defendatits therein, who are the complainants in 
this suit, removed to the United 'States Circuit Court for the Northern 
District of West Virginia, the court below, where it is still pending. 
In an efîfort to remove as far as' praèticable the diiïîcuîties that will un- 
fortunately présent themselves whên this case cornes again before that 
court, -Wé veriture to suggést thàt, if jurisdiction of that case can prop- 
erly be rétained by that cb.Urt, arid the receiver asked for in it is ap- 
pointed, it might be well, before discharging the receiver appointed by 
the court below, to require hiiti to turn ovef to the receiver so to be 
appointed the money and the property then in his hands, and also to 
require thé appellees, who hâve fèceived the prôceeds of the sale of 
oil as before mentioned,toreturn t^ie same to such new receiver, there 
to abide until such suit is decided. While the mandate of this court 
.will require the diferoissaLof this suit, still the court below can retain 
it, for such time as may be necessàry to protect the interests of the 
• parties bçfore it, and to préserve for those entitled thereto the property 
coming into its possession by virtue of the jurisdiction erroneously as- 
sumed. 
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There is efror. The pleas to thc jurisdiction should hâve been sus- 
taihed. The original as well as the amendée bill lacked equity. They 
should hâve beén, on jurisdictional grounds, dismissed by the court, 
on its own motion, independent of plea, answer, or demurrer. The 
decree appealed from will be reversed, and the cause will be remanded, 
with directions to dismiss the bills. 

Reversed. 



WINGEET T. FIRST NAT. BANK OF HAGERSTOWN, MD., et aL 
(Circuit Court of Appeals, Fourth Circuit December 16, 1909.) 

No. 937. 

1. Banks and Banking (5 259*)— Nationai, Banks— Powebs—Impbovemint 

OF Real Estate. 

Where a national bank In flourlshlng condition had been for many years 
the rlghtful owner 6f a lot Improved by Its bank building, It had power 
to alter and enlarge the Improvement thereon so as to furnlsh better ac- 
■ commodatlon for the bank's business, and at the same tlme provide of- 
fices whlch could be rented to tenants. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. S 980; 
Dec. Dlg. § 259.*] 

2. Banks and Banking (§ 280*) — Management of Cokpokate Business— 

DiRFXTORs' Meeting — Actions— Answee — Appkovai, by Dibectobs. 

Where, at a regularly called meeting of the dlrectors of a national bank, 
It was voted to tear down the bank building and erect a new building in 
conformlty with certain plans on the bank site, at which meeting W. was 
présent and recorded the only dissentlng vote and had then made formai 
wrltten protest, and plaintilï, bis brother, had flled a stockholder's blU 
maklng W. one of the défendants to restrain the contemplated action ol 
the bank, It was not materlal that the bank's answer to the suit was not 
formally ratifled at a regularly called meeting of the dlrectors. 

[Ed. Note.— For other cases, see Banks and Banking, Dec. Dlg. § 280.*] 

Appeal from the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Suit by Lewis P. Wingert against the First National Bank of Hag- 
erstown, Md., and others. From a decree denying an injunction to 
restrain a national bank from improving its bank property, plaintiff ap- 
peals. Affirmed. 

Henry F. Wingert (Miller Wingert, on the brief), for appellant. 
Charles A. Little and George R. Gaither, for appellees. 

Before GOFF, Circuit Judge, and BRAWLEY and CONNOR, 
District Judges. 

PER CURIAM. The decree complained of is without error. The 
opinion of the court below, on which said decree is founded, in our 
judgment properly disposés of the questions of law involved in this 
case, and is adopted as the conclusion reached by this court on the 
assignments of error found in the record. 

Said opinion reads as follows : 

•For other casea see same topic & S numbxb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Isdexes 
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"MORRIS, District Judge. Thls Is a blll f or an Injnnctlon flled by Lewis P. 
Wingert on his own behalf (and on behalf oî such other stockholders of the 
First National Bank of Hagerstown, Md., as should elect to become parties 
complainant) agalnst the bank and agalnst Its dlrectors. 

"The bill allèges: That the First National Bank of Hagerstown, Md., Is 
a national bank organized and Incorporated under the act of Oongress author- 
Izlng the organlzation of national banks. That It bas a capital stock of $100,- 
000 divlded Into 10,000 shares of $10 eaeh. That the complalnant, Lewis P. 
Wingert, Is the owner of 151 shares of the par value of $1,510. That the bank 
owns a lot of ground In Hagerstown wbich Is Improved by a banking house lu 
whlch It Is now dolng business, and whlch the blll allèges Is sufflcient for the 
bank's uses and of whlch the second and thlrd floors are rented out to ten- 
ants. That the dlrectors of sald bank are about to tear down the présent 
building and erect in its place at a cost of $60,000 a slx-story building of 
whlch the first story Is designed for the use of the bank and the remainlng 
flve stories are designed to be rented out for offices and places of business. 
That the contemplated action of sald national banking corporation Is ultra 
Tires and prohibited by the provisions of the national banking act. That a 
diversion of so large a portion of the funds of the bank from Its legitimate 
business is not consdnant wlth proper banking methods, and that the com- 
plalnant has addressed to the président and directors a formai wrltten pro- 
test calllng upon them to desist frorti sald illégal action. That, notwithstand- 
Ing sald protest, the sald directors are about to cause the présent banking 
house to be torn down and Intend thereafter to erect on said lot the slx-story 
bank and office building aforesald. The blll then charges, that, by the re- 
strictions of the act of Congress goveming national banks, the corporation 
can lawfully hold only such real estate 'as shall be necessary for Its immédi- 
ate accommodation In the transaction of Its business,' and that the action 
aforesald of sald dlrectors Is not only unwlse as a business proposition and 
a diversion of the bank's fund from legitimate uses, but is contrary to the act 
of Congress ; that the bank cannot lawfully enter upon a real estate business 
such as the construction of a large and expensive office building to be rented 
out for gênerai purposes. The blll prays an injunction restraining the bank 
from erecting on the site of the présent bank building or any other lot belong- 
Ing to or acqulred by the bank a six-story building and from tearing down the 
présent bank building for the purpose of erecting In Its stead such six-story 
office building, and from changlng the présent bank building more than shall 
be necessary for its Immédiate accommodation in the transaction of its busi- 
ness. ' 

"The bank and ail of the dlrectors (except William Wingert) answered the 
bill, alleging: That the lot owned by the bank Is in the center of the business 
part of Hagerstown surrounded by the principal commercial and public build- 
ings of the City, and Is In a location pecnllarly adapted for an office building 
such as Is contemplated. That the présent building has been used for about 
30 years, and during that time but llttle money has been spent on It in repaIrs 
or improyements, and that it is In such condition that considérable money 
must be spent pn It to make It stiitable and eonvenient for properly conducting 
the business of .the bank therein. That the bank has over and above les cap- 
ital a surplus of $100,000 and about $32,000 of undlvided earnings and is in 
a most flourlsMng condition dolng a large business and having a very large 
amount of deposlts. That the lot of ground alone is worth from $35,000 to 
$40,000, although carrled at a valuation of only $10,000. That the proposed 
expendlture will be taken out of the undlvided profits, and will not dlmlnish 
the surplus of the bank and will be a safe and productive Investment of its 
funds. That there is a demand In Hagerstown for such an office building, 
and a number of persons hâve already applied for offices in It, and that the 
rents to be obtained will reduce the cost of the bank's own quarters to a very 
small sum. That at a spécial meeting of the directors at whlch ail the re- 
spondents (except Heyser, the bank's eashier) and Including William Wingert 
were présent ail the directors voted in favor of the proposed Improvement ex- 
cept William Wingert, a brother of the complalnant, who alone opposed the 
contemplated improvéments. That the said proposed action was also sub- 
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iiiitted to the indlvldual stockholders of whom about 75 per cent. Indorsed the 
action of the dlrectors. 

"It Is to be notieed that thls is not the case of a national bank about to pur- 
chase real estate for the purpose of ereeting thereon a slx-story office build- 
ing as a business enterprise. In the présent case the lot of ground has be- 
longed to the bank since Its organlzation, having prevlously belonged to the 
Hagerstown Savings Bank, to ail of whose assets the bank succeeded. It is 
therefore slmply a question whether or not the bank whlch is and has been 
for many years the rightful owner of a lot of ground Improved by its bank 
building can alter and enlarge the Improvement on it so as to furnish better 
accommodation for the business of the bank and at the same time provide 
offices which can be rented to tenants. There is no charge in the blU and no 
statement in the testimony challenging the good falth of the directors. AU 
except William Wingert appear in the honest exercise of their best judgment 
to be of opinion that the proposed expenditure of the bank's funds is wise and 
bénéficiai and for the best Interest of the bank. 

"Who, then, is to détermine the wisdom or the unwlsdom of such an expen- 
diture? Is the mlnorlty stockholder or the single director who out of 12 di- 
rectors opposes it, or the judge of the court, or Is it the board of directors to 
whom the management of the affairs of the bank has been committed by the 
stockholders who own It? There can be but one answer to this question. In 
an extrême case of a wasteful, unjustiflable expenditure of the funds of a 
corporation by its directors so great as not to be consistent wlth good faith, 
the court wlll interfère, but this case Is altogether wanttug in any such fact. 
The amount that may be reasonably expended on a bank building is a ques- 
tion into whlch enter a great many considérations properly to tte determined 
by the men selected to manage the bank's afCairs. In thls case there appears 
nothing whlch would justify the court in condemnlng the action of the direct- 
ors on the ground of its manifest unwisdom. 

. "The other ground urged by the complainant is that the proposed action is 
vlolatlve of the restriction whlch permits a national bank to hold only ^uch 
real estate as shall be necessary for Its immédiate accommodation in the 
transaction of its business, and that, therefore, the érection of a building 
which wlll contain offices not necessary for the business of the bank is not 
permitted by the law, although that method of improving the lot may be the 
most bénéficiai use that can be made of it. It is matter of common knowledge 
that the actual practice of national banks is to the contrary. Where ground 
Is valuable, it may probably be truly said that the majority of national bank 
buildings are built with accommodations in excess of the needs of the bank 
for the purpose of lessenlng the bank's expense by renting out the unused 
portion. If that were not allowable, many smaller banks in cities would be 
drlven to become tenants as the great cost of the lot would be prohibitive of 
using it exclusively for the bankiiig accommodation of a single bank. As in- 
dicative of the interprétation of the law commouly received and acted upon, 
référence may be made to the reply of the Comptroller of the Currency to 
the Inquiry by the bank in this case asking whether the law forbids the bank 
constructing such a building as was contemplated. 

"The reply was as follows: 'Tour letter of the 9th Instant received, statlng 
that the directors contemplate maklng improvements In the bank building and 
Inquiring if there is anything in the national banking laws prohiblting the 
construction of a building whlch wlll contain floors for offices to be rented out 
by the bank as well as the banking room. Your attention is called to the 
case of Brown v. Schleier, 118 Fed. 981 [55 C. O. A. 475], in which the court 
held that: "If the land which a national bank purchases or leases for the ac- 
commodation of its business is very valuable it may exercise the same rlghts 
that belong to other landowners of improving it in a way that wlll yield the 
largest Income, lessen its own rent, and render that part of its funds which 
are Invested in realty most productive." ' "This seems to be the common sensé 
Interprétation of the aet of Congress and is the one which prevails. 

"The testimony tends to supiwrt the contention of the défendants that the 
bank's lot of ground has increased greatly in value with the increasing busi- 
ness of the clty and is capable of a more profitable use than with its présent 
Improvements; and that the bank has a large surplus which can be more 
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profltâbly employéd by the coiitemplated use bf It thaii It Is at présent. It is 
to be noticed that no one of tbe stockhoMers bas Joined wlth Lewis P. Wln- 
gert in thls suit and become a party complainant, àlthougb it seems probable 
that tbe Wingôrt famlly -çyho together owttabout oue-tenth of the total cap- 
ital stock do Slde with the «mplalnant in thls eontroversy. 

"There are some technical points whlch the complainant has pressed in ar- 
gument. Mrst, that the flllng Of the answer'of the bank was not authorlzed 
at à properly ca;iled meeting bf the direetors. It appears that at a regularly 
calléd meeting held April 13, 1909, it was voted to tear downthe présent build- 
ing aM érect on the site a new slx-story building in conf ormity with the plans 
theretofore adopted. At that taeeting ail the direetors voted in the affirma- 
tive eXcept William: Wingert, who voted in the négative. Afterwards, when 
thls bill "Was filed by Lewis P. Wingert against the bank and ail its direetors, 
the answer of the bank and of ail the direetors, except William Wingert, was 
prepared by eounsel, and a meeting of the direetors was called at whlch the 
answer of the bank was read and approved, and the answer of the individual 
défendant direetors, except William Wingert, was signed by each one of them. 

"Thé objection urged is that William Wingert, one of the direetors, was 
not notiflèd of thls meeting, and that, therefore, the answer flled by the bank 
ought not to be received because not adopted by a legally called meeting of 
the direetors. Thé matter of the proposed improvement had been fully can- 
vassed at previous direetors' meetings and had been determined upon at a 
meeting at whlch the direotor, William Wingert, was présent, and at which 
hls was the only dlssenting vote and the bank had proceeded with the pro- 
posed work. He had then made formai written protest and bis brother had 
flled thls bill of complalnt making him one of the défendants. The filing of 
the bank's answer was a matter of course. The wording of the answer was 
in thls case mère matter of détail. It was signed by the président of the bank 
and sworn to by him. It was not a matter of such indei>endent importance 
that it could not be flled until approved by a regularly called meeting of the 
direqfiors. 

"There are quite a number of exceptions to the admissibility of testlmony 
mostly objections to questions and answers on cross-examlnation. Althougb 
some of tbe testlmony is objeetlonable as Immaterial, in the vlew I hâve tak- 
en of the case, it is not important whether the objections are sustained or not. 
The resuit would be the same either way, and I shall not prolong thls opinion 
by considerlng them. 

"I wlll sign a decree denying the Injunction and dismissing the bill." 

AfHmied. 



HOWELL V. WARE et al. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 849. 

1. Evidence (§ 420*) — Pabol Evidence— Wbitten Conteact— Conditions. 

In an action on notes, paroi évidence that they were exeeuted on an 
agreement that their payment shpuld be conditional on transactions to 
be completed after dellvery, and that défendant had performed such con- 
ditions, and was therefore not liable on the notes, was not objeetlonable 
as contradictlng the tenns of the written contract, but was compétent to 
show the real Intention of the parties. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1943 ; Dec. Dig. 
i 420.*] 

2. BiLLs AND Notes (§ 92*) — ^Contempoeanepus Condition— Considération. 

A contemporaheouS condition that certain notes sued on were not to 
be paid in case défendant satisfactorily performed certain subséquent du- 
ties was Suppbrted' by a sufficîent considération. 

[Ed. Note.— Por other cases, see Bllls and Notes, Dec. Dig. § 92.*] 

*For othër cases aee same topie & S nVmber in Dec. & Am. Dlgs. 1907 to date. Se Rep'r Indexes 
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3. Teial (§ 143*) — Questions of Law ob Fact— Dieection of Vebdict. 

Where, In an action on a note, the évidence for and against defendant's 
performance of tlie conditions on which payment was to be waived, and 
in support of defendant's counterclaim, was conflicting, and suflicient to 
sustain a verdict either way, it was error to direct a verdict for plain- 
tiff on botli Issues, under the rule that the court on such a motion is re- 
guired to talîe the view Df the évidence most favorable to the party 
against whom the direction Is aslied, and If, from the évidence and in- 
ferences properly drawn therefrom, a verdict can be found for the party, 
the motion must be denied. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 342, 343 ; Dec. Dig. 
I 143.*] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Action by John H. Ware and others against George A. Howell. 
Judgment for plaintififs, and défendant brings error. Reversed. 

Wm. P. Bynum, Jr., and R. C. Strudwick, for plaintiff in error. 
D. Moncriefïe Kirton (King & Kimball, on the brief), for défend- 
ants in error. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges 

GOFF, Circuit Judge. The défendants in error, citizens of the State 
of Illinois, in business under the firm name of Ware & Leland, brought 
this suit in the court below against the plaintifï in error, George A. 
Howell, a citizen of the Western district of the state of North Carolina, 
declaring on two promissory notes, dated August 15, 1903, each for 
$1,500, due in one and two years after date, respectively. The exécu- 
tion of the notes was admitted by the défendant below, but he in his 
answer claimed that they were given under conditions — in substance 
as foUows : That for about one year before the date of the notes he 
(Howell) had been engaged in the brokerage business in Charlotte, N. 
C., as local correspondent of the plaintififs below, who carried on a gên- 
erai brokerage business both in Chicago and' New York ; that his ar- 
rangerpents with that firm were on terms which had been duly agreéd 
upon between them, but which had not been respected and carried out 
by the plaintifïs, thereby causing him (Howell) loss and damage 
amoiintihg to $3,350 ; that during said time he hàd fitted up and fur- 
nished for the plaintiffs a relay office in Charlotte at a cost to him of 
about $600, and that he had lost the sum of about $3,500 because of 
the failure of plaintifïs to purchase for him a seàt upon the New York 
Cotton Exchange on the terms agreed upon between them; that a 
short time before August 15, 1903, he and the plaintiffs had made new 
arrangements, by which he had been appointed their agent in charge of 
their brokerage business at Charlotte, and that because of the previous 
losses sustained by him, and the money paid out by him for their bene- 
fit, and in contemplation of the new relationship mentioned, he (How- 
ell) on the 7th day of August, 1903, wrote a letter to plaintiffs in 
which he set f orth his clairas, and asked them to let him hâve the sum 
of $3,000 to help him out on his losses referred to, proposing that hè 

•For other cases aee same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would give his .two notes, for $1,500 each, upon condition that if, 
when the notes became due, he had looked eut for their interests in 
Charlotte in a proper way, they were to surrender to him said notes 
without requiring him to pay them, except only in the way and manne r 
set forth in said îetter ; that his said proposition was aocepted by them, 
his notes duly executed and sent to them, and the money advanced to 
him in compliance with the understanding mentioned ; that he then 
faithfully and efficiently performed ail the duties required of him, and 
that because of thèse matters and things the said notes were fully dis- 
charged ; and he prayed judgment accordingly. 

The défendant below also pleaded a counterclaim for $2,873.35 
against the plaintifïs, based upon the f ollowing allégations : That in 
September, 1903, he and said plaintifïs made a contract by which they 
were jointly to conduct a brokerage business in Charlotte, N. C, under 
the firm name of George A. Howell & Co., for an unlimited time, the 
firm being composed nominally of the défendant Howell and Frank J. 
Fahey, one of the members of the firm of Ware & Leland — as spécial 
partner and représentative of Ware & Leland — it being agreed that 
Howell, and Ware & Leland should be equally responsible for the 
losses of the firm and equally share the profits ; that such firm carried 
on such business in Charlotte until January 31, 1904, when it was dis- 
solved upon demand of the plaintifïs below, it having in the meantime 
made a profit of $14,000 ; that after its dissolution a settlement of its 
business was made between Howell and Ware & Leland, by the terms 
of which Howell paid that firm one-half of the book value of the prof- 
its, amounting to about $7,000, with the -following understanding, viz. : 
That as part of the assets of the firm of George A. Howell & Co., at 
the date of such settlement, consisted of unpaid notes and accrnnts 
against différent persons who had dealt with them, Ware & Leland, 
as an inducement to Howell to pay them their one-half of such nominal 
assets, agreed that, in case any of the notes and accounts retained by 
Howell should not be paid by those owing them, the firm of Ware & 
Leland would refund to him one-half of the amount of such notes 
and accounts not so paid, after he had made diligent eflfort to collect 
them; that after such effort he was unable to collect $5,746.50 of such 
notes and accounts, the same being totally insolvent, and therefore 
Ware & Leland according to said agreement became liable to him for 
one-half of the same, to wit, said sum of $3,873.25, for which Howell 
prayed judgment. 

The plaintifïs below in reply denied ail the matters set forth in said 
answer and counterclaim. The case came on to be tried to a jury on 
the following issues, viz. : 

"What sum, If any, are the plalntJJÏs entltled to recover of the défendant 
on account of the two notes sued on? 

"What sum, if any, did the plaintiffs pay on account of protest fées? 

"What sUm, if any, Is the défendant entltled to recover of the plaintiffs on 
account of the matters and things set out by way of counterclaim?" 

After ail the évidence had been submitted, the plaintiffs moved to 
strike out certain testimony offered by défendant, including that re- 
lating to a Ietter, dated August 7, 1903, written by the défendant to 
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Leland, one of the plaîntiffs, and his reply thereto, dated August 11, 
1903 ; also the évidence which plaintiffs claimed tended to change the 
terms of the notes sued upon ; and also the évidence ref erring to the 
counterclaim set up by défendant, vi^hich motion the court denied. 

l'he plaintiffs then moved the court to instruct the jury to render z 
verdict in their favor for the full amount demanded by them in their 
complaint, which the court in effect did by telling the jury to answer 
the first issue, "$3,000 and interest, as shown by the said notes;" and 
by also directing the jury to answer the third issue with the word 
"nothing." This action of the court below in so instructing the jury 
is assigned as error. 

The défendant req _.;îed the court to instruct the jury as follows: 

"Tf the 1ury flnd from the évidence that the two notes set forth and re- 
ferred to î^ the complaint were executed by the défendant upon the terms 
and upon the understanding and agreement set forth In the answer, and tes- 
tified to by the défendant, and as shown by the correspondence between the 
plaintiff and the défendant wlth référence thereto. they should answer the 
flrst issue, 'Nothing.' 

"If the jury shall flnd from the évidence, by the greater weight thereof, 
that plaintiffs demanded of the défendant a settlement of the partnership af- 
fairs on or about January 24, 1904, and as an inducement to the défendant to 
pay to the plaintiffs what they claimed to be their half of about $14,000, 
which was the face value of the net profits of said partnership,. which the dé- 
fendant claimed belonged to him, that If défendant would pay the plaintiffs 
the half thereof, namely, $6.905.81, in cash or Its équivalent, and the défend- 
ant should fail to collect any part of the remainder, which as shown by the 
books was due. and which under the settlement belonged to the défendant, 
then and in that event the plaintiffs would be responsible and should repay 
to défendant one-half of such part of the said $6,965.81 as should, after due 
effort, remain uncoilected ; and If the Jury shall further find that after dili- 
gent effort there still remalned uncoilected of the $6,965.81, book value, be- 
longing to the défendant, the sum of $5.546.50, then the plaintiffs, under their 
said contract set forth in the counterclaim, would be responsible to the de- 
fendant for one-half of said sum of $5.546.50, which would be $2,773.25, and 
the défendant would, if the jury should so find. be entltled to recover that 
amount from the plaintiffs under his counterclaim." 

The court refused both of thèse instructions, and such action is also 
assigned as error. Upon the verdict so directed by the court, judg- 
ment in favor of the plaintiffs was entered, and the défendant then 
prayed for and was allowed the writ of error now under considération. 

The plaintiffs below objected to the admission of any évidence, ei- 
ther paroi or in writing, relating to any understanding or agreement 
between the parties as to the satisfaction of the notes, in any manner 
other than their payment by the défendant, on the insistence that they 
were absolute and unconditional, and not subject to change by any 
understanding between the parties existing when said notes were exe- 
cuted. 

The court properly overruled such contention of plaintiffs below, 
as the évidence so admitted — which was partly in writing, including 
certain letters between the parties — related to the issues to ht decided, 
and it was entirely proper to consider the notes and ail correspondence 
connected with and antedating them as forming parts of one transac- 
tion. This was not in conflict with the well-established rule that évi- 
dence preceding the final agreement of the parties will not be admitted. 
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for thé reasoii that ail such matters wére finally iherged in the written 
instttimeht, which must be taken to express the conclusion reached, 
but was for the purpose of ascertaining the real intention of the par- 
ties, arid not to alter the contract in any particular. Bailey v. Rail- 
road Company, 84 U. S. 96, 108, 21 L- Ed. 611; Cornell v. Todd, 2 
Denio (N. Y.) 130; Jackson v. Dunsbagh, 1 Jobns. Cas. (N. Y.) 91; 
Stow V. Tifft, 15 Johns. 457, 8 Ain. Dec. 366 ; Jackson v. McKenny, 
3 Wènd. 233, 20 Am. Dec. 690 ; Scott v. Railroad Company, 93 Md. 
499, 4? Atl. 337; Boardman v. Railroad Co., 84 N. Y. 157. 

The défendant below did not dény the exécution of the notes, but 
admitted his liability upon them, unless he proved that subséquent to 
their exécution he had complied with the terms of the agreement on 
which they were based, thereby discharging them, and making it 
inéquitable that judgment should be rendered on them against him. 
. The notes may hâve been executed with the understanding that their 
payment was to be conditioned on transactions to be completed after 
their delivery, and, if so, then testimony tending to prove that agree- 
ment was not only pertinent, but essential for the proper solution of 
the controversy. As we see the ,case, the most important fact to be 
found by the jury was whether or not the contract between thèse par- 
ties was intended by them to dépend Upon the conditions set out in the 
defendant's answer. The very Kfe o| the contract depended on this 
finding of fact, and such finding was for the jury, and not the court. 
If, when the notes were delivered, an understanding existed between 
the parties of the character mentioned, set forth in the answer, then 
the fulfillment of the conditions included in such understanding dis- 
charged the defendant's liability under said notes. Ware v. Allen, 
128 U. s! 590, 9 Sup. Ct. 174, 32 L. Ed. 563 ; Burke v. Dulaney, 153 
U. S. 228, 14 Sup. Ct. 816, 38 L."Ed. 698; Hartford Pire Ins. Co. v. 
Wilson,187 U. S. 467, 23 Sup. Ct. 189, 47 L. Ed. 361 ; Evans v. Pree- 
man, 143 N. C. 61, 54 S. E. 847; Typewriter Co. v. Hardware Co., 
143 N. C._97, 55 S. E. 417. 

The daim of plaintiffs that no considération has been shown for 
the agreement relied on by défendant is without merit, for whatever 
the fact may be — which should hâve been left to the jury to find — 
the plèadings allège such previous dealings between the parties, as 
authorized them to make the adjustment défendant insists they did 
make, and also provides full considération therefor. 

The court, after so admitting such évidence, and after refusing to 
exclUdei it, mUst hâve reached the conclusion, after considering it, that 
it did not hâve the efïect to relieve the défendant from his obligation 
to pay the notes, and that it did not authorize him to recover on his 
counterclaim ; otherwise the instruction to find for the plaintiff the 
full amount shpwn by the notes would not hâve been given. We think 
the court erred when it passed upon the weight of this évidence. There 
existed a number of direct and positive contradictions in the testimony 
given by the plaintiffs and the défendant. The défendant testified — 
and offered letters from plaintiffs which he insisted tended to sustain 
him^hat certain conditions relating to the notes were part of the 
agreement- between him and the plaintiffs, on which the notes were 
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foundedi •Tlie'prainïîffs''téstiinony on thiS question denied that suçh 
conditions existed, and contradicted in every essential particular the 
daim of défendant concerning them. As to the eounterclaim set up by 
défendant, contradictions similar in character frequently appear in 
the record. Thèse contradictions are of such a character that the 
finding of a jury as to the facts involved was under the authorities not 
only proper, but essential. They produced a situation that deprived the 
court of the right to direct a verdict— a situation that would as a 
rule deter a court from setting aside a verdict returned concerning the 
facts in issue. It is not for this court to décide as to the credibihty 
of the plaintifïs, or the veracity of the défendant, nor as to the proba- 
bilities of their respective contentions, unusual and remarkable as 
some of them may be, but simply to designate the manner by.which 
the controversy as made by the record should be disposed of . 

When a motion is made to direct a verdict, the court should take 
that view of the évidence which is most favorable to the party against 
whom the direction is asked, and if from the évidence, and the infer- 
ences properly to be drawn therefrom, a verdict might be found for 
such party, the motion should be denied. In this case the crédit to be 
given the witnesses was directly drawn in question, and we are unable 
to reach the conclusion that any rule of law would prevent a judgment 
in favor of the défendant, had the jury found a verdict in his favor. 
We are not justified by the record in saying that only one inference 
could hâve fairly been drawn from the évidence, and that in favor of 
the plaintifïs. The évidence in this case is not such that ail reasonable 
men mttst reach the same conclusion from it, and it is only when it is 
of that character that the court is justified in withdrawing questions 
of fact from the jury. 

The court below erred in directing the jury to find the issues in fa- 
vor of the plaintifïs, and in not leaving the questions of fact to the dé- 
termination of the jury, under the instructions asked for by the de- 
fendant. 

Reversed. 



THE MOUNT DESERT. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 814. 

Maeitime Liens (§ 11*)— Repai^s^Effect of Chabteb Provisions. 

A chartered vessel held subject to a maritime lien for the cost of re- 
pairs made necessary by a collision and ordered and superintended by the ■ 
owner in a foreign port, which also sued for and collected damages for 
the collision from the vessel in fault, notvvithstanding provisions of the 
charter party that supplies and materials furnished to the vessel should 
be on account of the charterer, and that she should be redellvered in sound 
condition, ordinary v^ear and tear excepted. 

[Ed. Note. — For other cases, see Maritime liens, Cent. Dlg. § 15 ; Dec. 
Dig. §11.*] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk. 

•For other cases see samé toplc & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Itideio» 
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Suit in admiralty by Smith & McCoy and the Norfolk Marine Rail- 
way Company, intervener, against the steamer Mount Désert. Decree 
for libelant and intervener, and claimant appeals. Afïirmed. 

For opinion below, see 158 Fed. 317. 

Floyd Hughes, for appellant. 

Edward R. Baird, Jr., and Harry E. McCoy, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

FER CURIAM. In the spring of 1907 the steamer Mount Désert 
of New York, owned by the Beebe Steamboat Company, Inc., a New 
York corporation, was chartered to the Tidewater Navigation Com- 
pany, Inc., a Virginia corporation, for a term of six months for the 
purpose of carrying passengers between Norfolk and the Jamestown 
Exposition. The steamer was delivered to the charterer at Norfolk 
by the owner in accordance with the charter. Within a few days after 
her delivery she was seriously damaged as she lay at her wharf by a 
collision with the steamer Woodbury, belonging to the Old Dominion 
Steamship Company. It was important that she should be promptly 
repaired for the sake of both the owner and the charterer. 

It was évident to the charterer that, within a few days after she 
was damaged, there would be unusually good business for her, lasting 
about three days, in connection with the Exposition. Hence it was 
desired by the charterer that temporary repairs be at once made so 
as to get the benefit of this exceptional business; the perrnanent re- 
pairs rendered necessary by the collision to be made after it was over. 

The charter provided : 

"That In the event of loss of time from breskdown of machlnery, or damage 
preventlng the working of the vessel for more than twenty-four hoiirs, not 
caused by eharterers' fault, the payment of hire shall cease until she be again 
In an efficient state to résume her service." 

The damaged condition of the Mount Désert could not be charged 
to the fault of the charterer. Hence the owner would lose the hire 
so long as the steamer was not in condition to carry passengers. She 
was taken to the yard of the Norfolk Marine Railway, and temporary 
repairs made there at a cost of $194.01. A few days later the steamer 
was taken to the yard of Smith & McCoy, the libelants, and perma- 
nent repairs put on her at a cost of $1,187.18. 

The Tidewater Navigation Company had, before the steamer was 
sent to Smith & McCoy's, asked for proposais for the repairs, and 
Smith & McCoy had agreed to do the work according to the spécifica- 
tions for $905, 

Soon after the arrivai of the steamer at Smith & McCoy's yard, 
George W. Beebe, representing the Beebe Steamboat Company, the 
owner of the Mount Désert, came to the yard and ordered Smith & 
McCoy to go ahead with the repairs, as they were the lowest bidders, 
and to get them done as soon as possible, as he did not want to losc 
any more charter money than he could help. 

Beebe said nothing to^any one, either before the repairs were made 
or while they were being made, about the Tidewater Navigation Com- 
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pany being responsible for the cost of the repairs. The charter pro- 
vided that notice should be giyen by the charterer to ail persons fur- 
nishing supplies and materials to the steamer that they were furnished 
for account of the charterer, and that the owner should net be held 
responsible for them. No such notice was given at any time, while 
the steamer was being repaired. The ownership of the steamer was 
not discussed in connection with the repairs, so far as the libelants 
and the Norfolk Marine Company were concerned. The repairs were 
in due time finished, and although it was thought by some of those 
interested in the steamer, from certain things which occurred imme- 
diately after the collision, that the owners of the Woodbury might pay 
for the repairs, they at the last denied liability and refused to pay. The 
libel in this case was then filed by Smith & McCoy against the Mount 
Désert for the recovery of their claim for repairs. An intervening pé- 
tition was also filed by the Norfolk Marine Railway Company asking 
a decree in its favor for $194.01, the amount of its claim. An answer 
was filed on behalf of the Beebe Steamboat Company claiming that 
the Tidewater Navigation Company, as charterer of the Mount Désert, 
was alone responsible for the cost of the repairs made on the steamer. 
A libel had been filed in the United States District Court at Nor- 
folk by the Beebe Steamboat Company, owner of the Mount Désert, 
against the steamer Woodbury to recover the damages caused by the 
coUision between the two vessels. The amount claimed in this action 
against the Woodbury was placed at $5,000, and was intended to cover 
the cost of the repairs made by the libelants and petitioner in th's 
case, as well as demurrage for the time lost by reason of the collision 
and other items of damage attributable to the collision. George W. 
Beebe made the affidavit to this libel. That case was afterward com- 
promised upon payment by the owner of the Woodbury of $2,000 to 
Messrs. Riddleberger & TJoper, attorneys for the Beebe Steamboat 
Company. The Beebe Steamboat Company hadl been previously con- 
sulted and given its consent to the settlement and the dismissal of 
the suit. The money received from this settlement was paid by the 
attorneys of the Beebe Steamboat Company to the Atlantic Trust 
Company of Norfolk. This company was surety on certain bonds 
given by the Tidewater Navigation Company. The navigation com- 
pany had become insolvent bef ore the settlement of the Woodbury case 
was made or the money paid, and had made an assignment of ail its 
assets to the said trust company. The object of paying the money 
received in this settlement to the Atlantic Trust Company does not 
clearly appear, but one of the attorneys who so paid says : 

"I turned it over to them subject to any rlghts that Capt. Beebe might hâve 
In that f und, to protect him against loss." 

In the District Court below a decree was entered in favor of Smith 
& McCoy and the Norfolk Marine Railway Company, from which 
this appeal was taken. 

This action in rem is based on the contention by the libelants that 
the repairs were made upon the crédit of the vessel and owners, and 
that the libelants, therefore, hâve a lien against the Mount Désert for 
their claims ; while the owner insists that the repairs were made upon 
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thé crëdit of tlie TMewater ÏJavigàtion Company, the;charterer. By; 
fhe terms 6f tHe charter ail supplies and materials furnished the steamer 
were for aècôunt ôf the charterer. No mention is made of repairs, al- 
though it is proVided that thé hiré was to continue until her delivery 
to thé dwner in the same good condition as when received by the char-: 
terer, ordinary wear and tear éxeejîted. The repairs havingbeen made 
necessary by a collision not causal bytharterer's fault, the hire would, 
according to the spécial provision of thé charter pàrty, hereinbefbre 
quoted, Cease until she was repairéd knd madé fit to résume her service; 
No express provision was made as to which party was to make the 
necessary repairs in such a case. They wére not such repairs as would 
ordinarily accrue from the use of a vessel. 

The action of the owner in having its représentative, George W. 
Beebe, come prothptly to Norfolk/and in his ordering Smith & McCoy 
to make the repairs as quickly as possible so as to save the owner from 
losing hire, would undoubtedly indicate that the owner felt it was- its 
duty to hâve thé repairs made. The further conduct of the owner was 
consistent with np other theory. When it came to the point where ac- 
tion had to be tàken against the Woodbury to enforce the claim for 
the collision damages, thé Beébe Steamboat Company treated that 
claim as a debt owing to it and not to the Tidewater Navigation Com- 
pany. The libel was filed by it, and the affidavit to the libel was made 
by its représentative. In estimating the amount to be recovered in 
tljat action, the claims sued on in this case, including the demurrage 
claim which would be due to the owner of the Mount Désert on account 
of its losing the hire, constituted the largest part of that amount. 
Nothing appeared in that suit which would lead any one to suppose 
that it was for the recovery of damages sufïered by the navigation 
Company, and when it came to the settlement the money was paid to 
the owner of the Mount Désert, through its attorneys, and not to the 
charterer. In other words, the owner has recovered, in the settlement 
ôf its loss, an amount which was satisfactory to it and which it was 
willing to acçept in fuU of the damages which were chargeable to 
the collision. 

The'fact that the owner had full knowledge of the. damaged con- 
dition of the Mount Désert and sent its représentative to Norfolk to 
'see after the necessary repairs, and the further fact that while he was 
'in Norfolk he never gave the slightest intimation to the libelants that 
they were making the repairs on the crédit of the charterer, are con- 
-vincing proof that Beebe intended to hâve the repairs made on the 
crédit of the steamer, a'foreign vessel, and of the owner whom he rep- 
lîîesènted. 

Thé money which was received from the Woodbury belonged to the 
,owner pf the Mpujit Désert, and the fact that it was deposited by the 
'attorneys. for thé owner with the Atlantic Trust Comiiany cannot af- 
fect the rights'of tlie Hbelants. 

, , :To hold, in view, of thèse circumstances, that the libelants and pe- 
j'titiofler çannpt reçdvèr in this action, would be to allow the owner of 
.the steamer to feâp the benefit of thé èxpenditures made by the Hbel- 
.arits and'pétitipner on its ptpperty, at'ils request, apd to recover on 
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account of said expenditures from the offending vessel in the collision 
case and then to retain the amount so obtained while denying respon- 
sibility for the expenditures so made. This would be an act of gross 
injustice and cannot be upheld. 

Under the facts proved in this case, the decree of the District Court 
was right and is affirmed, with costs. 

AfSrmed. 



HAKES V. RUSS et al. 

(Circuit Cîourt of Appeals, Sixth Circuit. January 4, 1910.) 

No. 1,975. 

L BiLLs AND Notes (§ 58*)— Validity— Failube or Othebs to Sign. 

A maker of a promlssory note, who signed the same under an agreement 
by the payée that It should not become effective unless signed by certain 
other persons as joint makers, Is not bound thereon to the payée, where he 
did not obtain the signatures of certain of such persons, but Instead ac- 
cepted from them cash payments equal to thelr proportion of the note, 
whlch he indorsed thereon. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. § 104; Dec. 
Dig. § 58.*] 

2. ALTERATION OF INSTRTTMENTS (§ 8*)— MATEEIALITT— INDOESEMENT OF CEEDIT 

ON Promissoey Note. 

A crédit indorsed on a promlssory note by the payée wlthout the knowl- 
edge of a maker Is not In Itself a material altération, whlch Invalidâtes 
the instrument as to such maker. 

[Ed. Note. — For other cases, see Altération of Instruments, Doc. Dlg. 
§ 8.*] 

3. Bills and Notes (§ 537*)— Actions— Questions foe Juey. 

ïhe question whether the plaintiff In a suit on promlssory notes was 
entltled to protection as a bona fide purchaser for value without notice 
of défenses held, under the évidence, properly submitted.to the jury. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dlg. § 1879 ; Dec. 
Dig. § 537.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by EHsha H. Hakes against Ode A. Russ and others. Judg- 
ment for défendants, and plaintiff brings error. Reversed. 

This was an action upon three promlssory notes, two for $850 each, and one 
for $800, ail dated October 30, 1899, payable, respeetively, September 1, 1901, 
1902, and 1903, to Russell lams, or order, with interest. The notes were given 
for the price of one Percheron stallion, and were indorsed by lams to the plain- 
tifC in error. The payors who actually signed thèse notes were 21 in number. 
This suit was against 20 of thèse. Upon the back of each note there was an 
indorsement in thèse words: "A crédit of $100.00 cash paid on this note Octo»- 
ber 30, 189f>." Immediately below this follows another indorsement in thèse 
words: "For value recelved, I hereby guârantee to pay on the within note amJ. 
walve ail demand of notice and protest on same when due. X to pay ail col- 
lection charges on same. Russell lams." lams was a dealer in horses. 
ïhrough hls agent, John Crawford, he n^otiated a sale of this horse for $2,500 
to a voluntary association called the Ypsilanti Horse Breeding Association, 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



752 175 FEDERAL BEPORTBE. 

thé shares to be for $100 each. lams was to Issue, and dld Issue, to each mem- 
ber of the association a eertiflcate in tlie following form: 

"Capital Stock, $2,500.00. No. 23. No. Shares, 1. 

"Certifleate of Stock. 

"Tfiis Is to eertify that we hâve recelved of his notes for one hundred 

dollars In full payment for hls one share of one hundred dollars each in the 
recorded stalllon named Orléans No. 1,224. Dated at Ypsilanti, county of 
Washtenaw, state of Mlchigan, this 30th day of October, 1899. 

"[Signed] Rnssell lams." 

One member took two shares ; the rest one. Contemporaneously there was 
also executed and delivered to some one of the members of this association a 
paper writing in thèse words: 

"Gibsouburg Importing Barn. 

"Russell lams, 

"Importer and Dealer in Percheron and Coach Stalllons. 

"Glbsonburg, Ohio, October 30, 1S99. 

"TKls contraet, made and entered Into by and between Eussell lams, of" 
Gibsonburg, Ohio, a party of the first part, aud the Ypsilanti Horse Breedlng 
Association, a party of the second part, wltnesseth: That whereas, I, Rnssell 
lams, of Gibsonburg, Ohio, the party of the flrst part, hâve this day sold and 
delivered to the Ypsilanti Horse Breeding Association, the party of the second 
part, one certain coach stallion known as Orléans No. 1,224, I, Russell lams, 
do hereby guarantee said stallion to be a sure foal getter, also a reproducer of 
coïts. If said stallion f ails to fill hls contraet, I, Russell lams, do hereby agrée 
to take back said stallion by the Ist of September, 1901 (nineteen hundred and 
one) and return to said Ypsilanti Horse Breedlng Association their notes or 
money, or replace him with another horse of the same breed and price, upon 
delivery of the above-named stallion at Gibsonburg in ordinary good condition, 
as he Is at présent. [Siçned] Russell lams." 

On the back of this paper is found the following: 

"ïhls contraet controls this sale and sets ail conversations aside before and 
hereaf ter. Russell lams, by John Crawford." 

There was a Jury, and verdict for the défendants. 

Joseph H. Clark, for plaintiflf in errer. 

Lee N. Brown and John P. Kirk, for défendants in error. 

Before LURTON and WARRINGTON, Circuit Judges, and SAN- 
FORD, District Judge. 

LURTON, Circuit Judge (after stating the facts as above). The 
errors assigned are something more than 100 — many are répétitions. 
We shall content ourselves with a considération of only such as are 
necessary to the détermination of the principal questions involved. 

1. There was évidence tending to show that the horse for which the- 
notes were given did not respond to the warranty found in the written 
contraet of sale, made and delivered contemporaneously with the notes 
in suit and set out above. One term of the contraet of sale, as set out 
in the statement of the case, gave, to the purchaser the right to return. 
the horse by September 1, 1901, if the horse should not come up to the 
terms of the guaranty, and obligated the seller, in that event, to "re- 
turn * * * the notes or money, or replace him with another horse 
of the same breed and price." The purchasers did return the horse 
ander this contraet, and thereupon lams executed and delivered an» 
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agreement to replace the horse so returned by another "of the same 
breed and price as the stallion 'Orléans,' " by a date therein named. 
There was évidence tending to show that by the date named another 
horse was sent and delivered at the public livery stable of Westfall, 
one of the défendants herein. This horse was rejected at once, as not 
in any sensé complying with the agreement, and was finally sold for an 
insignificant sum to pay for bis keep at the stable in which he had been 
placed by lams. There was also évidence tending to show that the de- 
fendants were within their rights in refusing to receive this second 
stallion "as a horse of the same breed and price as the stallion Or- 
léans." 

The agreement last referred to, by which lams accepted a return of 
the stallion and elected to deliver another horse within the time named, 
did not change or alter the original contract, and this was specifically 
expressed in the later contract. This, indeed, was in précise accord- 
ance with the original contract. If, therefore, lams did not replace the 
original stallion with one of equal breed and price, he became obligated 
to return the notes hère in suit and the money which he had received. 
It was, therefore, a question for the jury as to whether lams had re- 
placed the original animal by another of equal breed and price. If he 
had, he had carried out his contract, and either he or his assignée had 
a clear right to recover upon the notes for the price, unless the other 
défenses to be later considered will prevent an action upon the notes 
and compel a resort to another remedy. 

2. Another défense referred to was that the payée in the notes had 
himself obtained the several signatures of the défendants sued upon a 
représentation that the notes would be signed by 25 good and solvent 
makers, and that he had without their knowledge or consent relieved 
3 of the joint purchasers from signing the notes upon the payment lo 
him of $100 each, which payments are indorsed on the notes as of 
October 30, 1899. There was évidence tending to show that several 
of the makers were not solvent, and that 3 solvent members of the pur- 
chasing association had been relieved from signing upon the payment 
of $100 each to lams. The notes themselves show each note to be 
credited with a payment of $100 under date of October 30, 1899. 
There was also évidence tending to show that thèse crédits were not 
upon the notes at the time the défendants signed, and also évidence 
that many, if not ail, of the makers were ignorant of the f act that the 
notes had not been signed by 3 of the members of the association 
to whom the horse had been sold and to whom lams had issued shares 
of stock as members of the buying club. 

It is obvions that, if the défendants signed the notes in suit when 
presented by lams to them individually upon an agreement that the 
contract was off unless he procured the signatures of 25 solvent mak- 
ers, those who did sign are not bound by their signatures, unless they 
subsequently consented, with knowledge that this condition had not 
been complied with. Such a change in the contract was a most ma- 
terial one, for it enlarged the liability of each solvent signer by dimin- 
ishing his right of protection by way of contribution from those who 
did not sign, or who had signed and were not solvent. See Smith v. 
United States, 69 U. S. 219, 17 L,. Ed. 788, where the principle in- 
175 F.— 48. 
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volved isi discussed, and 4 Am. & Eng. Ency. of L,aw (Sd Ed.) p. 205, 
where many cases are cited. 

3. From the facts stated it is obvious that there was material évi- 
dence upon both of the défenses presented, and the motion for an in- 
structed verdict for the plaintiff was properly overruled, unless it shall 
appear that the défenses mentioned were not open in a suit upon the 
notes by the plaintiff who claims to be an assignée for value before 
maturity and without notice, a matter which will be considered later. 

4. This brings us to the question as to whether the plaintiff was a 
purchaser for value, before maturity and without notice of the dé- 
fenses mentioned. The plaintiff in error submitted two spécial inter- 
rogatories to the jury. Thèse questions and the responses of the jury 
were as follows : 

"(1) Did the plaintiff, Elisha H. Hakes, purchase thèse notes from Russell 
lams on the 21st day of November, 1899, as testlfled to by him? No. 

"(2) Were the receipts for this 3100 pald on each note Indorsed thereon when 
Le Ferge signed the notes? No. 

"We answer thèse above questions No." 

It is now urged that the court below should hâve granted the motion 
for a peremptory instruction for the plaintiff because there was no ma- 
terial évidence impeaching the title of the plaintiff as an innocent pur- 
chaser for value. An examination of the transcript does not bear out 
this insistence. While the plaintiff did testify that he bought thèse 
notes on November 21, 1899, paying for them the price of $2,000 in 
cash, and that he then had no notice whatever of any défense, there 
was, opposing this, evidenpe that in June or July, 1900, he visited some 
of the défendants to make inquiry about the notes, and that he was 
then told in substance that the horse had not come up to représenta^ 
tions, that the purchasers had been defrauded, and that the notes had 
been signed by the défendants upon the conditions above referred to, 
and that some of the makers were not solvent, and that others who 
were members of the association had been relieved from signing at ail. 
There was also évidence tending to show that upon receiving this 
warning plaintiff said that, "if that is the case, I will hâve nothing to 
do with them," a statement from which, in connection with other cir- 
cumstances in évidence, a jury might infer that he had not theretofore 
bought and paid for the notes, as he had testified. There was no error 
in refusing a peremptory instruction for the plaintiff. 

5. There is an assignment of error based upon an exception to the 
charge which must resuit in a new trial. It is concerning the effect 
upon the notes in suit of the crédit for $100 which appears upon the 
back of each note under date of October 30, 1899. The fact that this 
crédit was placed upon the notes af ter they had been signed, and with- 
out the knowledge or consent of the makers of the note, was claimed 
to be such an altération as avoided the notes. , Upon this the court said: 

"The effect of those indorsements would be to reduee the liability of the 
makers ; but It is an invariable rule of law that an altération made in a prom- 
Issory note volds it entirely. There can be no recovery on that instrument. 
There may be recovery for the considération, as between the parties, but not 
upon the instrument; and this was a suit hère upon the notes; and, if so, if 
such altération was made as Mr. I^e Ferge testifles — and that Is a fact for you 
to décide, whether Mr. Le Ferge's testiniony isf .crédible and trustworthy as to 
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that-^then that was an altération whlch voids thèse notes, and there can be no 
reçoyery upon them." 

Such a crédit is not like a change in the amount of the principal of a 
note or bond, and cases which hold that a réduction of the amOunt 
oî an obligation af ter signing is a material altération are not in point. 
A crédit for a payment made upon a note is an imiiiaterial altération ; 
that is, one which does not havé the effect of changing the légal sig- 
nificance of the instrument. S Am. & Eng.Ency. (2d. Ed.) p. 185; 
Smith V. Crooker, 5 Mass. 538 ; 2 R. L. 345. If such a crédit was the re- 
suit of an agreement to relieve other purchasers of the horse from 
signing the joint and several obligation for the price, as there was 
évidence tending to show, then this failure to hâve the note signed by 
ail the purchasers, according to the alleged agreement with each of 
those who did sign, would be a material change in the contract. 

The légal effect of the failure of the payée to procure 35 signers 
was fully and correctly stated by the trial judge to the jury; but we 
fail to find that the earlier statement as to the légal effect to be ascribed 
to the mère entry of a crédit upon the back of thèse notes is corrected 
or cured, although enough appears to indicate that the trial judge 
meant to give such effect to such a crédit only because the payment had 
been received in lieu of joinder in the note as maker. It may be that 
as between themselves each of the members of the purchasing associa- 
tion was to pay but $100. If each made such a payment, the entire 
purchase money would be paid, and none would pay more than his 
share. But the seller did not choose to take from each an individual 
note for $100. He required that every one of the club should join in 
one note for the whole price. This would make each maker liable to 
him for the whole sum, and he who overpaid could only protect himself 
by invoking his right of contribution. Now this right of protection by 
contribution made it important that every member of the association 
should become a maker and that each should be able to pay his part. 
Hence, the représentation that 35 good names should be secured was 
material. 

6. It bas been urged that there was évidence that the défendants 
ratified or adopted the note as signed by themselves alone, and waived 
the effect of the fact that three purchasers did not join in the note who 
were expected to join, and that the court did not charge upon the sub- 
ject, and refused to charge a request upon the matter of waiver or 
ratification. If the défendants, after full knowledge of ail the facts 
as to the failure of some of the members of the association to join in 
making thèse notes, agreed to be bound, and ratified the notes as their 
àct and deed, this subséquent ratification would hâve the effect of a 
previous agreement to deliver the notes without the names of those 
who had been relieved. There was some évidence bearing upon the 
question. But the plaintiff's fif th request was properly refused, for 
it took no account of the question of the knowledge of tlie défendants 
of the facts about the nonsigning of the notes by the other purchasers, 
nor of any of the other circumstances of the case, and based ratifica- 
tion br waiver Solely upon the fact that the horse was kept and used 
until returned when found unfit for stud purposes. 
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7. It was not error to refuse the requests liumbered 3, 4, and 6. 
They are ail subject to the objection that they called for a peremptory 
instruction based alone upon particular facts of the case not in them- 
selves conclusive. 

8. Many errors upon the admission of évidence of the doing-s and 
sayings of Crawford about the substituted horse, when he does not ap- 
pear to hâve been either the agent of lams or Hakes, hâve been refer- 
red to in brief of counsel. What Crawford said about the horse sent 
to replace the original stallion was not compétent to aiïect the plaintiff 
in error, unless shown to hâve been his agent. No ground was laid to 
contradict him as a witness. We need not particularize, for to do so 
would extend this opinion unduly. The gênerai rule we refer to 
should govern the court upon a new trial. 

For the errors indicated, the judgment must be reversed. 

Note. — This case was dedded and the opinion prepared by Judge LURTON 
whlle a member of this court. The décision was announced by Judge WAH- 
RINGTON. 



HORTON V. STEGMYER et al. 

(Circuit Court of Appeals, Mghth Circuit. January 5, 1910.) 

No. 3,106. 

(Syllahus by the Court.) 

1. Divorce (§ 167*)— Equity (§ 67*)— Lâches— Five Teaes' Delat to Sue to 

AvoiD Divorce Constitutes. 

Five years' delay after discovery of the fraud to commence suit to avold 
a decree of divorce therefor coiistitutes such lâches as will defeat the suit, 
where the limitation of the analogous action at law is three years. 

In courts of equity the estoppel of lâches takes the place of statutes. of 
limitation, and they apply it in analogy to the limitation of the like action 
at law. 

[Ed. Note. — For other cases, see Divorce, Cent. Dîg. § 541 ; Dec. Dig. § 
167;* Equity, Cent. Dig. §§ 191-196; Dec. Dig. § 67.*] 

2. Courts (§ 262*) — Equity JukisdiotIon or Fedebal Courts — Relief 

Against Judgments. 

A fédéral court sittlng in equity has Jurlsdiction to disregard or to en- 
Join the enforcement of an uncoppcionable judgment of a state or of a 
national court for new causes, such as fraud, accident, or mistake which 
led the court into the rendition of a wrong judgment, or prevented the 
Judgment défendant from availlng himself of a meritorlous défense. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 797, 798; Dec. Dig. 
« 262.*] 
8. Frauds, Statuts or (| 75*)— Parol Contraot to Devise Real Propertt 
VoiD. 

An oral agreement to devise real property, or real and Personal prop- 
erty, is void under the statute of frauds. 

fEd. Note. — ^For other cases, see Frauds,' Statute of. Cent. Dig. § 132; 
Dec. Dig. § 75.*] 

4, Frauds, Statuts or (§ 129*)— Partial Performance— Exception. 

A partial performance of such a contraet, by delivery of possession of 
the property to the proposed devisee, or by other like acts which are un- 
avoidably ref érable to the agreement, will except it from the rule. 

TEd. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 287- 
292 : Dec. Dig. § 129.*] 

*For other cases see samb tapie & S numbsb In Dec. & Am. T)igs. 1907 ta date, & Rep'r Indexes 
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& B^ros, Statotb or (| 129*)— Acrs Requisiti! to Ccwsiitutb Paetiai. Peb- 

VOBMANCB. 

An act or acts whlch clearly appear to hâve been such as the perform- 
Ing party would not hâve done In the absence of the agreement, or wlth- 
out a direct vlew to Its performance, are Indispensable to oonstitute the 
partial performance which wlU take an oral agreement ont of the statute. 

[Ed. Note. — For other cases, see B^auds, Statute of, Oent Dig. S 292; 
Dec. Dig. S 129.*] 

6. Fbauds, Statute or (§ 150*)— Pleading— When Demubbeb Présents Ob- 
jection. 

When the fact that the contract was oral afflrmatively appears on the 
face of the bill, the objection that It Is void under the statute of frauds 
may be taken by demurrer. When that fact does not thus appear, It must 
be presented by answer. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. |§ 360- 
862 ; Dec. Dig. § 150.*] 

Appeal f rom the Circuit Court of the United States for the District 
of Colorado. 

Bill by Emma W. Horton against Caroline Stegmyer, otherwise 
called Caroline S. Horton, and others. Decree for défendants, and 
complainant appeals. Affirmed. 

F. C. Goudy and E. T. Wells (John M. Woy, on the brief), for ap- 
pellant. 

John A. Rush, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. At some time prior to July, 1900, Ariel 
P. Horton was married to the complainant, Emma W. Horton. They 
were résidents of Arapahoe county, in the state of Colorado, and the 
law of that state required that a suit for divorce should be brought in 
the county in which one of the parties resided or last resided. Rev. 
St. Cûlo. 1908, § 2116 ; Branch v. Branch, 30 Colo. 499, 506, 71 Pac. 
632. They went to Jefferson county, in that state, where a summons 
and complaint in a suit for divorce brought by Horton were served 
upon the complainant in this suit, she gave written authority to some 
one to appear for her in that case, and on July 31, 1901, a decree of 
divorce was rendered therein by the county court of Jefferson county, 
wherein the complainant was allowed $900 permanent alimony and $25 
attorney's fées, and each of the parties was forbidden to marry again 
within a year. In November, 1901, Horton was married to Caroline 
Steginyer, the défendant in this suit. Thereupon the complainant filed 
a pétition in the county court of Jefferson county against Horton, in 
which she set forth the foregoing facts, made other allégations, and 
prayed that the decree of divorce be vacated. Horton answered this 
pétition, and on April 30, 1902, paid to the complainant $1,250, and she 
released him from ail claims, debts, demands, and causes of action of 
whatsoever kind or nature which she had or might hâve against him. 
In November, 1907, Horton died, and on January 2, 1908, the com- 
plainant exhibited her bill in the court below, wherein she besought 
that court to annul the decree of divorce and to déclare her to be the 

•For othar cuea ■«• >ame toplc & { kùubeb lu Dec. A Am. DIga. 1907 to date, * Rejt'r Indexes 
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sdie'hèîr at law of Hortdri, oT, îïi dise any btfier pëfsôri should be îiéld 
to b^ hjs heir, that the lattershould Ije required to Qonvey to ffie cbm- 
plainant an undivided half of .theproperty which Horton owned when 
hé died.; The complainant set forth in her bill the facts which hâve 
been siatëd, and alleged tljat Hottpn securëd hef coniSent to the decree 
Of divdrce by misrepfeseritaïiibns,' fàîse promises, iabiise; ând druelty, 
and that he .obtained her subséquent release in 1903 of ail claims upon 
him and causes of action againsi hîm by false représentations, by the 
paymentof the $1,250, and by an oral promise to devise to her at least 
one-half in value of his estâte> which consists of real estate in the state 
of Colorado. Thé court below sustained a demurrer to and dismissed 
this bill, and this is the ruling queçtioned by the appeal. 

The complainant's cause of action is founded upon two grounds, 
which will be considered in their order. The first is that she is the sole 
heir at law of Horton, because the' decree of divorce was obtained by 
means of a fraud perpetrated upon her by him, and a fraud perpe- 
trated upon her and the court by the same person. She pleads in dé- 
tail false représentations, false promises, abuse, and cruelty, which she 
allèges induced her to consent to the decree, and the false représenta- 
tion that she and her husbahd were résidents of Jefferson county, 
which induced the court of that county to take jurisdiction of their 
case and to grant the decree. 

The decree of divorce was not void. The pleadings disclosed the 
admitted fact that the parties wpre résidents of Jefferson county and 
that the court had jurisdiction of the subject-matter and of the parties. 
Pleading and proof of facts dehors the record in that case, which évi- 
dence the alleged fraud upon the court or that upon the complainant, 
are indispensable to the vacation or disregard of that decree by this or 
any court. 

A fédéral court sitting in equity has jurisdiction to disregard or to 
enjoin the enfprcement of an unconscionable judgment of a state or of 
a national court for new causes, suçh as fraud, accident, or mistake, 
which deceive the court into a wrong decree, or which prevent the judg- 
ment défendant îrom availing himself of a meritorious défense that 
was not fairly presented to the court which rendered the judgment. 
But it has no powér to take guch action on account of errors or irregu- 
larities in the procgedings çn which the judgment or decree is founded, 
or on account of erroneous or, illégal décisions by the court which ren- 
dered the judgment or decree. The reason of this rule is that cases 
pt the former clâss présent new co^xtroversies, which hâve never been 
raised inotherpburts, while cases of the latter class invoke a jurisdic- 
tion which does pot exist, a jurisdictiop in a fedçralcourt to reyiew 
and revise the 'acts and decisipns pf courts of co-ordinate jurisdiction 
upon questions which they hâve lawfully considered and adjudged. 
National Surety Company v. State Bank of Humboldt, 56 C. C. A. 
657, 663, 664, 120 Fed. 593, ,598, 600, 61 L. R. A, 394, and cases there 
cited., The. decree of the state ,p6urt is therefore valid, and it must 
be çnforced and respected, unle^s the cpmplainaht has pleaded facts 
evidencing sucbia fraud as wUlwfirrant a disregard of it. 

But she is met hère by the objection that she knew ail the facts she 
pleads as early as April; 1902 ; that she did not file her bill until Janu- 
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ary, 1908; that Horton, against whom her cause of action arose, and 
who in his Hfetime was the principal witness in défense of hçr daim. 
died before she brought her suit; and that the statutes of Colorado 
provided : 

"Bills for relief on the ground of fraud shall be flled wlthin three years 
after the discovery by the aggrieved party of the facts constltutlng such 
fraud, and not afterwards." Rev. St. Colo., 1908, i 4072. 

The complainant, therefore, knew ail the facts constituting the 
frauds upon which she relies more than five years before she filed her 
bill. In courts of equity the équitable estoppel of lâches takes the 
place of statutes of limitation. But in its application thèse courts act 
or refuse to act in analogy to the statutes applicable to actions at law 
of like character. Under ordinary circumstances a suit in equity will 
be sustained withîn, and will not be sustained without, the limitation 
of the analogous action at law. If a suit is brought after the statu- 
tory time for the similar action at law has expired, the burden is on 
the complainant to show by suitable averments in his bill that it would 
be inéquitable to apply it to his case. Kelley v. Boettcher, 29 C. C. A. 
14, 21, 85 Fed. 55, 62, and cases there cited ; Wilson v. Plutus Mining 
Company et al., 174 Fed. 317, 98 C. C. A. 189. 

The only excuse for the delay for over fîve years in the commence- 
ment of this suit which the complainant pleads is that during that time 
Horton repeatedly informed her that he regretted his past misconduct 
and his séparation f rom her, declared that the proceedings for the di- 
vorce were a mère farce, and reiterated his promise to provide for her 
to the extent of at least one-half of his estate. But the complainant 
could not hâve failed to know that the decree of divorce was not a 
farce, that it was conclusive on the face of the record, and that in the 
faith that it was actually so the défendant married Horton, and the 
latter died. The limitation of the analogous action at law expired 
more than two years before this suit was commenced; the testimony 
of Horton, of the witness who, after the complainant, knew more than 
any other person about the facts which she charges constituted the 
frauds upon which she relies to avoid the efifect of the decree and to 
procure his estate for herself , has been lost to the défendant and to the 
court through her delay; and it would be inéquitable and unjust to 
entertain her suit now, after death and her lâches hâve made the truth 
so difficult to discover. Nothing but conscience, good faith, and rea- 
sonable diligence can call a court of equity into action. "The strong- 
est equity may be forfeited by lâches or abandoned by acquiescence.' 
Peebles v. Reading, 8 Serg. & R. (Pa.) 493 ; Great Western Min. Co 
V. Woodmas of Alston Min. Co., 14 Colo. 90, 23 Pac. 908 ; Sullivan v. 
Portland, etc., R. R. Co., 94 U. S. 806, 811, 24 U Ed. 324; Swift v. 
Smith, 25 C. C. A. 154, 157, 79 Fed. 709, 712. ~ • 

The second ground upon which the complainant relies to secure re- 
lief is that in April, 1902, to induce her to sign the written release, 
Horton orally promised her, and at varions times thereafter reiterated 
that promise, to provide for her in his will at least to the extent of 
one-half in value of his property. According to the averments of the 
bill Horton agreed to sell and by his will to convey to the complainant 
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at fais decease one-half in value of the property he should own at that 
time, and to pay her $1,250 immediately in considération of her release 
of ail claims upon and causes o£ action against him. But this was a 
contract of sale of real estate, for the bill discloses the fact that Hor- 
ton's estate consisted of real property, and the statutes of Colorado 
provided that : 

"Every contract for the leasing for a longer period than one year, or for the 
sale of any lands or any Interest in lands, shall be vold, unless the contract, 
or some note or mémorandum thereof, expressing the considération, be in 
wrltlng, and be subscrlbed by the i>arty by whom the lease or sale is to be 
made." Rev. St. Colo. § 2662. 

And an oral agreement to devise real property, or real and personal 
property, is void under the statute of frauds and under this statute. 
Browne on the Statute of Frauds, § 263, and authorities in note 1 ; 
Haie V. Haie, 90 Va. 728, 19 S. E. 739, 740; Ellis v. Cary, 74 Wis. 
176, 42 N. W. 252, 4 L. R. A. 55, 17 Am. St. Rep. 125 ; In re Kessler's 
Estate, 87 Wis. 660, 59 N. W. 129, 41 Am. St. Rep. 74; Gould v. 
Mansfield, 103 Mass. 408, 409, 4 Am. Rep. 573 ; Harder v. Harder, 2 
Sandf. Ch. (N. Y.) 19 ; Wallace v. Long, 105 Ind. 522, 5 N. E. 666, 
55 Am. Rep. 222 ; Neal v. Neal, 69 Ind. 419 ; Johns v. Johns, 67 Ind. 
440 ; Austin v. Davis, 128 Ind. 472, 26 N. E. 890, 892, 12 L. R. A. 120, 
25 Am. St. Rep. 456. 

There is an exception to this rule. It is that part performance of 
such an agreement by delivery of possession of the property to the 
proppsed devisee, or by other similar acts which are unavoidably ref- 
erable to the contract, will take it out of the statute, as they will other 
paroi contracts to sell land. Townsend v. Vanderwerker, 160 U. S. 
171, 184, 16 Sup. et. 258, 40 L,. Ed. 383; Young v. Young, 51 N. J. 
Eq. 491, 27 Atl. 627 ; Soper v. Galloway, 129 lowa, 145, 105 N. W. 
399 ; Gupton v. Gupton, 47 Mo. 37, 46. And there are cases in which 
long and patient service in reliance upon such a contract hâve been 
held to constitute such a part performance as would render the agree- 
ment enforceable. Stone v. Todd, 49 N. J. Law, 274, 8 Atl. 300; 
Rhodes v. Rhodes, 3 Sandf. Ch. 279. But the part performance which 
will withdraw such a contract from the ban of the statute must con- 
sist of an act or of acts which it clearly appears that the performing 
party would not hâve donc in the absence of the agreement or without 
a direct view to its performance. Gunter v. Halsey, 2 Ambler's Re- 
ports, 586; Frame v. Dawson, 14 Ves. 386; Phillips v. Thompson, 
1 Johns. Ch. (N. Y.) 131; Wright v. Puckett, 23 Grat. (Va.) 370; 
Maddison v. Alderson, 8 App. Cas. 467; Browne on the Statute of 
Frauds, § 455. No such acts of part performance wefe pleaded in the 
case before us. The only acts alleged were the exécution of the re- 
lease, the dismissal of the pétition to vacate the decree, and the delay 
in bringing this suit, and ail thèse acts are ref érable to the payment 
of the $1,250, and consistent with the absence of any agreement by 
Horton to devise to the complainant any part of his property. They 
fail to bring the contract within the exception, and it was subject to 
the rule, and was void. 

Counsel for the complainant contend that the objection that the 
contract is void under the statute of frauds may not be presented by 
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demurrer. But the rule is that this objection may be présentée! when 
the fact that the agreement was made by paroi affirmatively appears 
on the face of the bill, as it does in the case in hand, although when 
that fact does not appear the objection must be raised by answer. 
Randall v. Howard, 67 U. S. 585, 17 L. Ed. 269. 

The decree oelow must accordingly be affirmed, and it is so ordered. 



CORCOKAN et al. v. NATIONAL TELEPHONES 00. OF WEST VIRGINIA. 
(Circuit dourt of Appeals, Fourth Circuit November 4, 1909.) 

No. 809. 

1. INJUNCTION (I 120*)— COMPLAINT — EqUITT RULES — VIOLATION — DISCRE- 
TION. 

Objections to a blU for an injunctlon, relatlng to alleged violations of 
rules of equity practlce by complalnant, are matters for the judicial dis- 
crétion of the trial judge. 

[Ed. Note. — For other cases, see Injunctlon, Dec. Dig. § 120.*] 

a Injunction (5 163*) — Stbike Injunction— Dissolution. 

Where, after a strlke Injunctlon had been made permanent, the blll 
was amended, and new parties made défendants, and Injunctlon sought 
as against them, on the theory that they had become parties to a con- 
' splracy to injure complainant's business, but, while they answered, ad- 
mlttlng their sympatby wlth défendants and their désire to aid them, 
there was no proof of their connection with the alleged conspiracy in an 
unlawful way, the Injunctlon as to them should hâve been dissolved. 
[Ed. Note.— For other cases, see Injunctlon, Dec. Dig. § 163.» 
Restralning boycotts, striltes, and other comblnations by employés In- 
terfering wlth commerce or business, see note to Shine v. Fox Bros. Mfg». 
Co., 86 C. G. A. 313.] 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Wheeling. 

Suit by the National Téléphone Company of West Virginia against 
Harry P. Corcoran and others. From a decree denying défendants' 
«lotion to vacate a strike injunction against certain of the défendants, 
joined in an amended bill, they appeal. Reversed. 

Charles A. Goodwin and Frank Cox (David C. Reay, on the brief), 
for appellants. 

John J. Coniff (John A. Howard and Alfred Caldwell, on the brief), 
for appellee. 

Before GOFF and PRITCHARD, Circuit Judges. and MORRIS. 
District Judge. 

GOFF, Circuit Judge. This appeal is prosecuted under the provi- 
sions of section 7 of the act of March 3, 1891, as amended (U. S. 
Comp. St. 1901, p. 550), relating to Circuit Courts of Appeals. The 
suit was instituted by the National Téléphone Company of West Vir- 
ginia ; its purpose being to restrain the défendants and their associâtes 
from cutting, breaking, burning, or injuring any of the pôles, wires, 
cables, téléphones, and apparatus of that company. The défendants 

^For other caiei ■» same toplc & i mumbsb in Dec. & Am. Dlgs. 1907 to date, * Rep'r Indexes 
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are alleged in the bill to hâve formed an unlawful combination and 
conspiracy by which they aimed to hinder, obstruct, tie up, and con- 
trol ail interstate communication by téléphone between Wheeling, in 
the State of West Virginia, and other points in other of the states of 
the United States. Said défendants are described as electrical work- 
ers, members of a labor union known as "Local Union No. 142, Inter- 
national Brotherhood of Electrical Workers," some of whom had 
been employed by complainant, some by other companies, and some 
were alleged to be labor agitators. A strike prevailed at that time in 
the locality mentioned, among the electrical workers Of that section, 
and défendants were charged to be engaged in it, and* as aiding and 
abetting it. 

It is not deemed essential to the proper disposition of this appeal 
that the many allégations and charges of the bill, or the déniais and 
explanations of the answers, or the statements and contradictions of 
the affidavits, should be set forth in détail. They show at great length 
the circumstances and incidents connected with said contention, un- 
fortunately usual in such controversies ; but they présent no points 
necessary to be elucidated hère, in connection with the propositions 
of law applicable to the situation described by them. The original bill 
was not without equity, and the court below, on the allégations found 
in it and the propf offered, properly granted a restraining order, and 
subsequently a permanent injunctiôn. From.the decrees so entered 
no appeal has been taken. 

An aniended bill was filed, in which additional allégations concern- 
îng said strike were made, and other défendants were brought into 
the case. On the filing of the amended bill, a restraining order was 
granted by the Court below against those so made défendants by such 
amendment, and that order was subsequently, after demurrer, answers, 
and àffidâvits had been filed and considered, carried into. a preliminary 
injunctiôn. The allégations of the amended bill, and the affidavits 
considered with it, gave équitable jurisdiction ; and hence we think 
the demurrer was properly overruled. The technical questions iri- 
volved in the violations of the rules of equity practice by the complain- 
ant were matters for the judicial discrétion of the court below, and it 
doeç not appear that such discrétion was so exercisçd as to require 
revision by thîs court. 

The case, haying been djsposed ,of by the decrees of the court below 
in favor of the contention of the complainant as against ail of the orig- 
inal defendarits, came on to be heard as to those made défendants by 
the amended bill. Those défendants moved the court to dissolve tl].ç 
preliminary injunctiôn, and to dismiss the bill as to them. The court 
overruled tha,t tnqtion, and continued in force the injunctiôn that had 
been issued. f*rom that decree this âppèal is prosecuted. ' 

We atetiot required to pass upon the decree granting the restrain- 
ing order, whicH was entered on bîll, e?chibits, and affidavits, but oii 
the order .reft|sing to dissolve it, entered after considération of the 
answer, èxhjbits, additional affidavits, and' argument of counsel. We 
think the court below should hâve dissolved the injunctiôn, so far as 
ihese appellarits are concerned. In our judgment, the Weight of the tes- 
timony was • decidedly in their favor. They were not shown to hâve 
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"beai connected with the alleged conspiracy and combinatîon in an uij- 
lawful way; and, while some people may question the propriety of 
their conduct, the law does not condemn it. In their answer to the 
"bill, they admitted their sympathy with the défendants and their de- 
sire to aid them. It was for them to décide where their- sympathies 
should go, and so long as their efïorts to aid were kept within the lim- 
ita prescribed by law, they were free to act on their own volition, with- 
out fear of molestation by any one, or by any court. 

If there is any merit in the suggestion of counsel that the conduct of 
the appellants was in contempt of the court below, that question is for 
the considération of that court, and will not be either discussed or dis- 
posed of hère. 

There is error, and the case will be remanded, with instructions to 
set aside the order refusing to dissolve the injunction, and to grant 
the motion of appellants to vacate it. The case will then stand for such 
action as the court below may under the circumstances find proper. 

Reversed, 



WORTHINGTON v. MACK MFG. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit November 4, 1909.) 

No. 836. 

COKPOEATIONS (§ 404*) — Offioebs— AurHOEiiT or Manageb — Stjbrendeb of 
Peopebty. 

Where the dutles of the gênerai manager of an insolvent contracting 
Company were limited to the- supervision of Its construction work, with- 
out authority to make contracts or Interfère with its finances or just debts 
untll specially directed to do so, he had no authority to agrée to surrender 
to the seller certain pumps purchased by the corporation with which to 
flU a waterworks contract with a town, which had been received by the 
corporation and delivered to the town, beeause of the corporation's In- 
solvency and Inabillty to pay, to give the seller a préférence over other 
creditors of the corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 404.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia, at Norfolk. 

Bill by the Mack Manufacturing Company against the Southern 
Contracting Company, in which Henry R. Worthington, doing busi- 
ness as a corporation, intervened and claimed certain tire pumps sold 
to the Contracting Company and delivered to the town of Franklin 
by the Contracting Company under a waterworks construction con- 
tract. From a judgment denying intervener's pétition, he appeals. 
Affirmed. 

T. D. Savage (Peatross & Savage, on the brief), for appellant. 
Thomas W. Shelton and N. T. Green (John B. Jenkins, on the brief), 
for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAW- 
LEY, District Judge. 

•For other cases see same topio & § ntjmber In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexée 
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GOFF, Circuit Judge. The Mack Manufacturîng Company, a cor- 
poration under the laws of the state of Pennsylvania, filed its bill of 
complaint in the court below against the Southern Contracting Com- 
pany, a Corporation under the laws of the state of Virginia, and G. 
Tayloe Gwathmey, trustée, in which it was alleged that the complain- 
ant on the llth day of February, 1907, recovered a judgment in the 
circuit court of the city of Norfolk, Va., against the said Southern 
Contracting Company for the sum of $3,229, with interest thereon 
from January 1, 1907, and costs; that on said judgment an exécution 
duly issued, and was placed in the hands of the proper officer, where- 
by a lien was secured upon ail the assets of the Southern Contract- 
ing Company; that after the rendition of the judgment mentioned, 
and the issuing of the exécution, the Southern Contracting Company 
made a deed of gênerai assignment to G. Tayloe Gwathmey, trustée; 
that the lien of the exécution had priority over such assignment and 
the debts secured by it; that said company was insolvent, and unable 
to complète its contract; and that the only way by which the assets 
,of that Company could be collected and subjected to the payment of 
its debts, and the priorities of such debts ascertained, was through the 
aid of a court of equity. Complainant prayed for the appointment of 
a receiver, an accounting, the ascertaining of the priorities of the debts 
of said company, and the subjecting of its assets to their payment. 

On the llth day of April, 1907, the trustée under the deed of as- 
signment made by the Southern Contracting Company filed a cross- 
bill in said suit, in which, amongother things, it was set out that there 
were in the possession of the town of Franklin, Va., two Worthing- 
ton Underwriter fire pumps, which had been sold and delivered by 
Henry R. Worthington, a corporation, to the said Southern Contract- 
ing Company, and which the trustée claimed were conveyed to him 
by the deed of assignment; that Worthington claimed the pumps, or 
the value thereof, and had demanded the same from said town of 
Franklin, and had announced his purpose of instituting suit to recover 
them. Other matters in the cross-bill, not being involved in this ap- 
peal, will not be mentioned hère. The creditors of said insolvent com- 
pany were made défendants to the cross-bill, which had for its ob- 
ject the présentation of ail the facts relating to the debts and assets 
of that company, and the final adjustment of the same as in equity 
would be proper, 

The court below, on considération of the case as then made, enter- 
ed an order restraining the said. Henry R. Worthington from prose- 
cuting any claim for the pumps, and aiso prohibiting the town of 
Franklin from delivering them to him, or from paying to him the val- 
ue thereof. The court 4irected that the cross-bill should be treated 
as a "pétition and ancillary bill," and also appointed the trustée as re- 
ceiver as had been prayed for. 

The answer of Henry R. Worthington was duly filed, and such pro- 
ceedings were had as referred the case to a master, who, among other 
things, was directed to inquire and report what claims, if any, the said 
Henry R. Worthington, the said trustée, or the town of Franklin had 
to the pumps mentioned. The master on December 3, 1907, filed his 
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report, holding that the pumps were the property of the trustée, and 
that Henry R. Worthington had no title to them. To this report ex- 
ceptions were filed, which were in due time overruled by the court 
below, and to this action of that court the appeal now under consid- 
ération was sued out by Henry R. Worthington, doing business as a 
corporation. 

From the record we find that the Southern Contracting Company, 
in February, 1907, was engaged under contract in constructing a Sys- 
tem of waterworks for the town of Franklin, in Virginia. In connec- 
tion with that work the company purchased from Henry R. Worthing- 
ton the pumps in controversy, and they were a few days prior to 
February 16, 1907, delivered at Franklin free from lien and without 
conditions, on which day E. F. Kitson, the gênerai manager of the con- 
struction company, agreed with the agent of Worthington that the 
pumps should be returned to Worthington, who was to crédit the con- 
tract price for them on the account of the Southern Contracting Com- 
pany. According to this understanding, Kitson on the 16th of Feb- 
ruary, 1907, gave to Worthington a written order authorizing him to 
take possession of the pumps, which order the town of Franklin re- 
fused to recognize. On the 18th day of February, 1907, the Contract- 
ing Company made a gênerai deed of assignment to G. Tayloe Gwath- 
mey, trustée. The town of Franklin, having subsequently installed 
and used the pumps, should pay the value thereof, either to said trus- 
tée or to Worthington. If the agreement between the gênerai man- 
ager of the Contracting Company and the agent of Worthington for 
the return of the pumps was valid, then there is error in the decree 
complained of ; it not having been shown that the lien of the exécu- 
tion referred to covered the property in controversy. 

Did said gênerai manager hâve the authority to make the contract, 
or agreement to return the pumps to Worthington? As we find the 
weight of the évidence to be, Kitson was limited in bis duties and 
powers as gênerai manager to the supervision of the construction work 
of the company. He had no right to make contracts of any kind, was 
to confine himself to superintending the work of the company, had 
nothing whatever to do with the finances, which the directors had ex- 
clusive charge of, and he could not pay or adjust its debts, until he 
had been directed by the officers to do so. Both Kitson and the rep- 
résentative of Worthington knew, when the arrangement about the 
pumps was made between them, that the construction company was 
absolutely insolvent, the former admitting that he had been aware of 
such insolvency for at least 30 days before the agreement to return 
the pumps. It seems that the directors of the company, when they 
made the gênerai assignment, did not know that Kitson had ordered 
the return of the pumps, and that he had thereby endeavored to give 
a préférence to Worthington over the other creditors of the company. 

Finding as we do that the gênerai manager of the construction com- 
pany was without power to contract with Worthington concerning the 
return of the pumps, it does not become necessary to consider other 
questions argued by counsel, among them whether or not the pow- 
ers of the gênerai manager of a corporation are determined ipso facto 
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upon liJS bçing advised of the insplvency pf his company, and whether 
or not an itjsolvent corporation can in Virginia, under the laws of 
that statç, prefer any creditor at pleasure prior to the time that its 
property is incurabered by a lien. . : , 

There is no error. 

Affirmed. 



THE DAUNTLBSS. 
(CirculJ: Court of Appeals, Tourth Circuit. November 4, 1900.) 

No. 865. 

COIXISION (§ 153*)— TUG AND SCHOONEB MEETING— FaIJLT. 

The decree of a trial court, based on conflicting évidence, flnding that a 
collision at night in Chesapeake Bay between a tug with tows and a 
schooner, meeting nearly head on, was due solely to the fault of the tug 
as the bnrdened vessel in falling to keep out of the schooner's way, as she 
might bave done by proper navigation, affirmed ; It appearing that the ves- 
sels saw each other wheu more than a mile apart aud by a prépondérance 
of the testimony that the schooner kept her course. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 153.* 

Signais Of meeting vessels, see note to The New Î6rk, 30 C. C. A. 630.] 

Appeal f rom the District Court of the United States for the District 
of Maryland. 

Suit in admiralty by E. D. Gladding and others, as owners of the 
schooner EJ. G. Irwin and cargo, against the steam tug Dauntless, 
Decree for libelants, and claimant appeals. Affirmed. 

Arthur D. Poster and Floyd Hughes, for appellant.: 
Robert H. Smith, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

GOFF, Circuit Judge. în Chesapeake Bay, near Point No Point 
Lighthouse, during the night of December 13, 1907, the steam tug 
Dauntless was in collision with the two-masted schooner E. G. Irwin. 
The tug was'going up the bay with two barges in tow, the Triton, 
which was lôâded with lumber, and the Baltimore light ; the schooner 
going down with a cargo of coal. The wind was from the northwest, 
the night being clear. The tug was making about five, and the schoon- 
er about seven, miles an hour; the former claiming to be proceeding 
on a north-northwest course, and the latter south by east. The 
schooner sank soon after the collision, her cargo being a total loss. 
The libel was filed by the owners of the vessel, the owner of the cargo, 
and the crèWj to recover for their respective losses. 

The testimony. is painfully conflicting, impeUing the court to con- 
sider the probabilities that would naturally ensue from conditions fair- 
ly well established. The mate of the schooner, an experienced sea- 
man, was in charge of her navigation, and a capable man was at the 
wheel. It was the mate's watch, and he was also acting as lookout. 
He States in his déposition that shortly before the collision he saw the 
white lights and the red light of the tug on his port bow, about one 

*For otber cases see saine topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mile distant ; that the order was given the helmsman to hold his course ; 
that the tug shut in her red and opened her green light, when the col- 
Hsion occurred — the schooner being struck on her port bow, her an- 
chor thrown overboard, her bowsprit twisted, and her stem broken, 
causing her to leak and sink. The Hbelant^s testimony shows that the 
course of the schooner was south by east, and that it was not changed ; 
that the mate, after seeing the lights of the tug, examined the lights 
on the schooner, finding them in good order; that the tug when about 
50 yards distant showed her green light, thereby indicating that she 
had changed her course to the westward, with the resuit that she was 
bearing across the schooner's course. The mate and! the helmsman 
of the schooner both say that the tug was on their port bow, the former 
seeing her for some distance, and the latter not having a view of her 
because of the sails obscuring his vision on the port side ; but he said 
that he saw nothing to the starboard except the lighthouse, and that, 
had the tug been there, he would hâve seen it, the night being clear 
and his view unobstructed. 

The testimony submitted by the tug places her on a north-northwest 
course, close to the western land, her mate in her pilot house, her sec- 
ond engineer and fireman on duty, the green light of the schooner two 
points on her starboard bow — a situation perf ectly safe ; that the helm 
of the tug was slightly starboarded, thereby giving the schooner more 
room ; that this situation continued until the vessels were about three- 
quarters of a mile apart, when the mate of the tug, noticing that the 
schooner was beginning to luff, put his helm more to starboard ; that 
when the schooner was within a quarter of a mile of the tug she sud- 
denly luffed, shut out her green light and opened her red, when the 
tug sounded several short whistles, and rang bells to stop engine, such 
order being obeyed ; that the collision immediately followed, the 
schooner striking the tug on the starboard bow, ten feet abaft the 
stem, turning the tug over so as to submerge her port rail, throwing 
the captain out of his bunk, and the second engineer overboard, re- 
sulting in his being drowned, and both vessels being greatly injured. 

The dépositions of the men on duty on the schooner were duly taken ; 
the master of that vessel, and the master, mate, cook, and fireman of 
the tug, as also the master of the barge Baltimore, with several other 
witnesses, being examined in open court at the hearing. The court be- 
low found the tug to be at fault, decreeing damages against her in 
favor of the several claimants. From the decree so entered this ap- 
peal was sued out. 

The tug was a steam vessel, and it was her duty to keep out of 
the way of the schooner, a sailing vessel. * The court below found 
against the tug, and as the évidence was conflicting the presumption 
in this court is against the appellant, The dépositions of the men on 
duty on the schooner when the collision occurred were read by the 
court below, and the testimony of those on duty on the tug at that 
time was taken in open court. The decree eh tered below indicates that 
the latter, who were seen and heard, did not favorably impress the 
court. 

It isquite plain from the testimony that the tug failed to do what 
under the circumstances she should hâve done in order to hâve kept 
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out of the way of the sailing vessel. The mate of the tug, who was 
steering her, on whose testimony her contention is chiefly based, there 
being no one else on deck at that time, does not show that she was 
so navigated as to avoid coHision with the schooner. Instead of blow- 
ing her whistle as a warnin"^ to the schooner, he should hâve so maneu- 
vered his vessel as to hâve kept out of the schooner's way. He saw 
the sails of the schooner, when she was at least two miles away, and 
in order to avoid her changed his course half a point to the westward. 
He had ample time in which to hâve kept out of the schooner's way, 
and yet beyond a slight change in her course, the whistling mentioned, 
and the stopping of his vessel, did nothing to prevent the accident. 
In fact, he tells an extremely unreasonable story, and his placing the 
schooner two points ofï the starboard bow of the tug — the vessels 
approaching each other green to green — is under the circumstances 
otherwise shown to exist, and the probabilities which in cases of this 
kind should not be overlooked, a situation most unlikely. If that was 
the relative position of the two vessels, there was no danger of colli- 
sion, and it is inconceivable that the schooner should hâve deliberately 
so changed her course as to render the accident unavoidable. In this 
connection we quote approvingly thèse words from the opinion of the 
court below: 

"It seems to me In the highest degree improbable that the schooner made 
such an absiird and unjustiflable change In her course as would hâve been 
necessary to bring about the collision In the way those on the tug hâve 
stated it." 

We are forced to the conclusion that as the vessels approached each 
other the schooner was on a course south by east, and the tug's course 
was virtually north by west, showing her red light on the port bow of 
the schooner ; that the schooner held her course, as it was her duty to 
do ; that the tug made no proper effort to keep out of the way of the 
schooner, as she could easily hâve donc; and that the change of her 
course made by the tug rendered the collision inévitable. A vessel 
going down the bay would be, according to the chart, at the point 
where the collision occurred, ordinarily on a course south by east, 
while the proper course of a vessel bound up would at that place be 
north by west. The only witness who testified regarding the position 
of the vessels, the course they were on, and the change they made, 
who was on the tug at the time of the collision, was the pilot, and he 
not only located the vessels in positions they were not likely to oc- 
cupy, but described movements made by them which we think clearly 
demonstrated carelessness on the part of the tug. On the other hand, 
nothing improbable is pfesented by the situation, as it was shown to 
exist by those on the schooner, whose statements are to us clear and 
convincing concerning what occurred previous to the collision, even 
though as to subséquent matters they were mistaken. 

The insistence of the appellant that the absence of a regular lookout 
on the schooner was the cause of , or that it contributed to, the collision, 
is in the light of the facts withôut merit, for it clearly appears that 
each vessel was well aware of the présence and movements of the 
other. The mate of the schooner, who was acting as lookout, seems 
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to hâve been attentive to his duties as such, observed and reported the 
lights — the white and the red — of the tug when that vessel was about 
a mile distant. H'ad the lookout of the tug been as vigilant, and that 
vessel as well navigated as was the schooner, the accident would bave 
been averted. 

We find nothing in the testimony that will justify us in reversing 
the conclusion reached by the court below. 

Affirmed. 



In re BROWN et aL 

PETITION OF FIRST NAT. BANK OF PRINCETON, ILti. 

(Circuit Court of Appeals, Second Circuit January 11, 1910.) 

No. 117. 

Bankbttptct (I 140*)— MoNET Received bt Bankbupt A3 Bbokek— Trust. 

A clalmant, wlio remitted money to brokers for the purehase of stocks, 
whieh were bought and paid for by the brokers, but afterward converted 
to their own use, cannot rescind the whole transaction and recover the 
money so sent from the trustée in banUruptcy of the brokers as a trust 
fund, although he may follow and recover the proceeds of the stocks, if 
Bold by the brokers and such proceeds can be traced into the hands of the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. î 225 ; Dec. Dlg. 
i 140.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of A. O. Brown and others, bankrupts. Pétition by the 
First National Bank of Princeton, 111., to review an order dismissing 
its pétition to reclaim money as a trust fund. Modified and affirmed. 

,Sée, also, 174 Fed. 339. 

On August 13, 1908, the bankrupts, A. O. Brovm & Co., who were then dolBg 
business In New York City as stock brokers, and are hereinafter called the 
brokers, received from the First National Bank of Princeton, 111., hereinafter 
called the claimant, $1,787.50 for the purehase, and as the full purehase prlce, 
of 20 shares of the capital stock of the Atchlson, Topeka & Santa Fé Ballroad 
Company. Thèse shares were forthwlth purchased by the brokers as dlrected, 
but were very shortly thereafter converted to their own use. 

On August 18, 1908, the brokers received from the clalmant a further sum of 
$1,403.13 for the purehase, and as the fuU purehase prlce, of 25 shares of the 
stock of the Missouri Pacific Eallroad Company. Thèse shares also were duly 
purchased, and were likewlse converted by the brokers. 

Afterwards, on August 28, 1908, a receiver In bankruptcy for the brokers 
was appolnted, and subsequently a trustée was eleoted. The receiver received 
In cash as the property of the bankrupt a sum In excess of the purehase prlce 
or value of sald shares. 

The claimant flled a pétition In the District Court, stating the payments of 
said sums of money for the purehase of said shares and the failure of the 
brokers to dellver them, assertlng that the moneys so paid came into the pos- 
session of the receiver, and praylng that said moneys should be delivered to It. 
The District Court denled the pétition, and the clalmant has brought thls pé- 
tition for review. 

•For otber cas«> eee sam« toplc & S mrMBSB In Dec. A Am. Digi. 1907 to data, Jb Rep'r Indaxaa 
175 F.— 49 
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Thorndike Saunders, for petitionef. 

Daniel P. Hays and Ralph Wolff, for respondents. 

BeforeXACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
theory of the claimant is that upon the conversion of its shares by the 
brokers it had the right to follow the purchase price as a trust fund. 
This also seems to hâve been the theory of the référée in bankruptcy 
and of the District Judge, who said in his opinion that, upon "showing 
that the stocks purchased by thç broker were subsequently sold, he 
[the claimant] is in a position to rescind the whole transaction and 
make a claim upon his purchase money." The District Judge also said 
that the claimant might follow the purchase money, but held that the 
proof was insufficient to identify it in the bankrupt estate, and dis- 
missed the pétition. 

While we approve the ultimate resuit reached by the District Judge, 
we think the ruling that the claimant had the right to rescind the whole 
transaction upon the conversion of its shares and follow the purchase 
price erroneous. The right to resCind a contract and recover that 
whiçh has been parted with under it does not exist in a case like the 
présent. That spécifie right is available only in cases of f raud, undue 
influence, or duress. 

When the brokers, after purchasing the shares ordered and paid for 
by the claimant, wrongfully converted them, the claimant had an élec- 
tion of remédies : 

(1) It might hâve brought an action, of tort for the conversion. 

(3) It might hâve waived the tort and sued for the proceeds of the 
shareSr^if in money — and also haye followed such proceeds as a trust 
fund in the hands of the brokers pr their bankrupt estate. 

.,(3) Assuming that it was the obligation of the bi-okçrs under their 
contract, not only to purchase the shares, but to deliver them, the 
claimant had the right to treat the conversion as a breach of contract 
and sue for damages. 

(4) Similarly, it had the right to tre^t the conversion as a discharge 
of ti^e contract and sue in assumpsit upon the impliéd contract to re- 
fund lie money paid. • 

But in the last case— as in the others — the right of action originated 
•whèri thë cohversion took place. Then for the first time there was an 
implied -ipntract to repay the moneys advanced to purchase the shareS. 
Nothîng which had taken place was àrinulled. The" Claimant's moneys 
had been expended precisely i.^ accordance with its directions. Any 
trust attaching thereto had been fulfilled. There was no money in the 
trokéi^s' hands clothèd with a trust after the stocks ordered had been 
bought and paid for. And if there were any such money after the con- 
version, it was the proceeds of the shares, and niât the purchase price 
thereof . 

It follows, then, that while the claimant had a right of action in as- 
sumpsit — as wëll as other remedies-^it had no right to follow the pur- 
chase price as a trust fund, and as its pétition was based upon that 
theory it was properly dismissed. However much we may disagree 
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with the opinion of the District Court, its order of dismîssal was right. 

Under ordinary' cotldïtioils we would. n6t be expected to say more, 
Havingrtuled that the purchase price cannot be foUowed, we are not 
called upon to détermine whether in case it could be followed it could 
be identified. But upon the fragmentary case presented upon the rec- 
ord it would seem that the çlaimant might hâve a meritorious demand 
— might be able to foUow the proceeds of its shares — and we feel that 
we should, especially in view of the opinions of the District Judge and 
of the référée, briefly examine it. 

It seems quite clear that, if the brokers received money for the 
shares, there were funds continually on hand f rom the time of the con- 
version to the failure in excess of any such proceeds. ; It is agreed that 
very much more than the price of the shares came into the hands of 
the receiver and trustée. In view of the presumptions with respect to 
the continuance of conditions, and that men will use their own money 
to pay théir debts, it would seem that, conversion into money being 
assumed, the çlaimant might be able, according to the late décisions 
upon the trust fund doctrine, to follow the proceeds into the bankrupt 
estate. 

The difiSculty is that it does not satisfactorily appear how the brok- 
ers converted the claimant's shares. If they were delivered to pay a 
debt, undoubtedly the brokers' assets were not augmented by the trans- 
action. On the other hand, we are by no means prepared to accède 
to the proposition that, if the shares were delivered in the fulfillment 
of antécédent contracts, moneys previously paid and on hand would- 
not in law be treated as the proceeds thereof . Thus, in case the brok- 
ers by incurring an obligation received a sum of money, and, that 
money still remaining in their bank, subsequently delivered the claim- 
ant's shares in fulfillment of the obligation, it would seem that the 
moneys received ought to stand as the proceeds of the shares. But, in 
view of the form of the pétition and the obscurity of the facts, we ex- 
press no definite opinion upon thèse questions. We do think, however, 
that the petitioner should be given an opportunity to présent thèse 
questions upon a new or amended pétition, if it desires to do so. 

In view of the fact that, had the rulings of the District Court been 
in accordance with this opinion, this pétition for review might never 
bave been brought, we think it équitable that no costs in this court 
should be taxed against the çlaimant. 

The décision of the District Court is modified, by providing that it 
shall be without préjudice to further proceedings by the çlaimant as 
herein indicated, and, as so modified, is affirmed, without costs. 
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UNITED STATfiS v, F. B. VANDBGEIFT & CO. 

(Circuit Court of Appeals, Second Circuit Norember 7, 1909.) 

No. 68 (5,268). 

1. OusTOMS Dtjties (S 81*) — Beliqtjidation Afteb Onb Teab— "Bntrt." 

A manlfest clérical error in a liquidation made wlthln one year after 
original entry cannot be corrected more than one year after such entry, 
because net withln the provision in Oustoms Administrative Act June 10, 
1890, c. 407, § 24, 26 Stat. 140 (U. S. Comp. St. 1901, p. 1987), authorlzing 
the Seeretary of the Treasury to correct such errors "withl.n one year 
from the date of such entry," as the term "entry," es there used, refera 
to the document filed by the Importer on entry. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dlg. § 197 ; Dec. 
Dlg. I 81.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2405-2408.] 

2. CuSTOMS DuTiES (§ 81*) — CoNSTBUCTiON— gPEOiric Peovision— Latest Lég- 

islative Delivehance. 

Inasmuch as Customs Administrative Act June 10, 1890, c 407, g 24, 
26 Stat. 140 (U. S. Comp. St. 1901, p. 1987), relating to the correction of 
"manlfest clérical errors," Is the latest dellverance on that subject and 
relates most specifically thereto, it controls over Act June 22, 1874, c. 
391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 1986), relative to the "set- 
tlement of dutles," and Act March 3, 1875, c. 136, § 1, 18 Stat. 469 (U. S. 
Comp. St. 1901, p. 1986), relative to the "correction of errors In liquida- 
tion." 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 81.*] 

8. Customs Duties (§ 81*) — ^"Manifest Clebicai. Erbob"— MiscalctjIation. 

Where, In liquidation, the derk miscalculated the number of square 
yards in an Imported fabric, thls constltuted a "manlfest clérical error," 
withln the meanlng of Customs Administrative Act June 10, 1890, c. 407, 
§ 24, 26 Stat. 140 (U. S. Comp. St. 1901, p. 1987). 

[Ed. Note. — For other cases, see Customs Dutles, Cent Dlg. { 197; 
Dec. Dlg. S 81.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision (166 Fed. 1017) 
of the Circuit Court, Southern District of New York, affirming a dé- 
cision of the Board of General Appraisers (G. A. 6,737, T. D. 28,848), 
sustaining appellees' protest against reliquidation of the duties assessed 
on a certain importation of carpets. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, of 
counsel), for the United States. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The paper entry was filed at the 
custom house on January 6, 1906, at which time the estimated duties 
were paid. It was liquidated on November 20, 1906, and additional 
duties paid. Subsequently on March 20, 1907, a reliquidation was 
made to correct an error which had been discovered in the first liquida- 
tion. The only question presented hère is whether or not the collecter 

>For other cases see same toplc & § numbbk 1d Dec. & Am. Digs. Iii07 to date. & Keo'r Indexe* 



UNITED STATES V. V. B, VANDEGRIFT <b CO. 773 

has jurisdiction to reliquidate, more than a year having elapsed since 
the déclaration for entry was filed with the entry clerk. Upon the 
argument référence was made to the foUowing statutes: 

Act June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, 
p. 1986) : 

"That whenever any goods, wares, and merchandise shall hâve been en- 
tered and passed free of duty, and whenever duties upon any imported goods, 
wares, and merchandise shall hâve been llquldated and paid and such goods, 
wares and merchandise shall hâve been dellvered to the owner, agent, or con- 
signée, such entry and passage free of duty and such settlement of duties 
shall, after the expiration of one year from the time of entry, In the absence 
of fraud and In the absence of protest by the owner, Importer, agent or con- 
signée, be final and concluslve upon ail parties." 

Act March 3, 1875, c. 136, § 1, 18 Stat. 469 (U. S. Comp. St. 1901, 
p. 1986): 

This section prohibited the refunding of any moneys collected as 
duties unless in accordance with the judgment of a court, etc., its 
third proviso enacting: 

"That this act shall not • * • prevent the correction of errors in liq- 
uidation, whether for or agalnst the government, arislng solely upon errors 
of fact diseovered wlthin one year from the date of payment." 

The customs administrative act of June 10, 1890, "An act to simplify 
the laws relating to the collection of revenue," contains the following 
clause, in section 34 : 

"The Secretary of the Treasury Is authorlzed to correct manifest clérical 
errors In an entry or liquidation for or against the United States, wlthin one 
year from the date of such entry, but not after wards." Ohapter 407, 26 Stat. 
131, 140 (D. S. C!omp. St. 1901, pp. 1886, 1987). 

The word "entry," in the acts of Congress, is used in two sensés. 
In many of the acts it refers to the bill of entry, the paper or déclara- 
tion which the importer files with the entry clerk. Occasionally it 
is used to dénote, not a document, but the séries of acts necessary to 
the entering of the goods terminating with liquidation and payment. 
U. S. V. Legg, 105 Fed. 933, 45 C. C. A. 134, by this court, citing U. 
S. V. Cargo of Sugar, 3 Sawy. 46, Fed. Cas. No. 14,732, and U. S. 
V. Baker, 5 Ben. 351, Fed. Cas. No. 14,500. In the section last above 
quoted it is manifest that it is used in the first sensé, for the act dis- 
tinguishes between "entry" and "liquidation," and expressly sets the 
time of limitations running from the date of "such entry." Moreover, 
in the correction of "manifest clérical errors in any entry or liquida- 
tion," it would seem that the limitation must be the one provided in 
the statute which refers to them specifically and which is the latest 
législative deliverance on that subject. 

The error which it was sought to correct by reliquidation in this 
case belongs to that class. The invoice gave the dimensions of a 
pièce of Brussels carpet, and the clerk who undertook to couvert thèse 
dimensions into square yards (the tariff imposing duty per square 
yard) made a miscalculation, and reported that the pièce contained only 
39 square yards, when in fact it contained 56 square yards. Under the 
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_, Ijtàtipnlprescribed by the custom$'àdînihistrative act such correction 
by' râîqtiidatioh can be'màde only withih crie year from the date of 
the original entry. 
Décision affirmed. '■ ' l • 



RBID V. JUDGBÇ OF CIRCUIT COURT OF UNITED STATES FOR EAST- 
ERN DIST. OF VIRGINIA. 

(Carcult Court of Appeals, Fourth Circuit Novemb» 29, 1909.) 

■ ;..'■ No. 942, ' 

Appeai- and Ebeob (§ 148*) — Mortgages— Foeeclosoee. 

Where a railroad stock aud bond holder was net a party to an original 
suit to foreclose à mortgàge on the rallroàd's àssets to secure outstand- 
Ing bonds, and the decree of foreelosure reserved from the sale ail choses 
In action, assets, and rigbts which might be had by reason o£ petitioner's 
allégations In an Intervening pétition .asklng for ajçi investigation as to 
the issue of certain flrst and refuhdînk bonds and" the sale of preferred 
and common stock of the railroad, petitioner was not entltled to appeal 
from thei decree of foreelosure. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. | 925; 
Dec. Dig. § 148.*] 

Pétition for mandamus by Fergus Reid against the Judges of the 
Circuit Court of the United States for^ the Eastern District of Vir- 
ginia. Writ denied. 

Robert B. Tunstall and T. S. FuUer, for petitioner. 
Edward R. Baird, T. L,. Chadbourne, and Frederick Hoff, for re- 
spondént. , 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY, 
District Judgè. 

PER CURIAM. The petitioner prays that this court will by its 
writ of màtidamus direct the Circuit Court of the United States for 
the Eastèrn District of Virginia to allow him to appeal from a de- 
cree of foreelosure entered by that court, in the consolidated cause 
in equity,' Trust Company of America v. Norfolk & Southern Rail- 
way Company, on the 13th day of October, 1909 (174 Fed. 269), and 
also requiring that court to permit him to file an amended and supple- 
mental pétition in said cause. 

We hâve fuUy considëred the questions presented by the pétition, 
the exhibits filed therewith, and the answer thereto, and hâve heard 
counsel thereon. It appears that said Circuit Court in the consolidated 
cause rtientioned, which had been duly matured for hearing, found 
that the first and refunding mortgàge, in the proceedings of that 
cause fully described, was a valid and subsisting mortgàge and lien 
upon ail the property, rights, privilèges, and frarichises of the Nor- 
folk & Southern Railway Company; that there had been duly author- 
ized, certified, and issued, under said mbrtgage, bonds of the aggre- 
gate principal sum of $15,000,000, ail ùf which were outstanding, valid 
obligations of the défendant, on which the interest due was in de- 

•For otiier cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fault, because of which the trustée, as authorized by the terms of 
the mortgage, had declared ail the bonds secured by it due and pay- 
able ; that said court on the 14th day of October, 1909, after a full 
hearing had, ail the parties in interest being before it, entered the 
decree of foreclosure from which petitioner desires to appeal. It 
further appears that petitioner on the S9th day of September, 1909, 
tendered his pétition to said court, in which certain charges relating 
to the issue of the first and refunding bonds and tû the sale of the 
preferred and common stock of the Norfolk & Southern Railway Com- 
pany were made and submitted to the court, with the prayer that they 
be referred to a master for examination and report. The court per- 
mitted this pétition to be filed. On the day preceding the date of 
the decree of foreclosure, petitioner tendered his amended and sup- 
plemental pétition, which, by an order of the court then made, was 
not permitted to be filed. In this amended pétition, the charges set 
forth in the original are relied on, and other and additional allégations 
are made ; but we do not deem it necessary to set them forth in dé- 
tail in the disposition of this motion, as ail of said matters were by 
the court below referred to a master for investigation and report, 
and are yet to be disposed of. 

The original pétition did not ask that petitioner be made a party to 
the suit; but it claimed that there were certain choses in action to 
which the défendant company was entitled, and concerning which the 
petitioner desired an investigation. Such investigation was duly or- 
dered, and in the decree of foreclosure there is an express réservation 
from sale of ail choses in action, assets, and rights which might be 
had by reason of the allégations made by petitioner. We see no reason 
why petitioner should be allowed to appeal from the decree mentioned. 
He had not been made a party to the suit, at least in the sensé that 
justified his asking for an appeal. Individual bondholders, under the 
rules of procédure in such matters, are not permitted to intervene, çx;- 
cept in certain cases, of which this is not one; for the record shows 
that petitioner, as bondholder and as stOckholder, is adequately pro- 
tected in the decree of sale, and that he has been and now is properly 
represented in the court to which he desires the writ of mandamus 
to go. The Circuit Court properly denied the appeal asked for, and 
it did not err in refusing to permit the amended and supplemental pé- 
tition to be filed. 

The writ asked for is refused. 
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UNITED STATES v. A. J. WOODKOFF & CO. 

(Circuit Court of Appeals, Second Circuit. December 7, 1909.) 

No. 96 (5,276). 

1. CusTOMS I>UTiES (§ 27*)— Classification— "FuENiTUKE ov Wood." 

Upholstered fumiture wlth wooden f rames is dutiable uiider Tariff Act 
July 24, 1897, e. 11, § 1, Sehedule D, par. 208, 30 Stat. 1G8 (U. S. Comp. St. 
1901, p. 1647), as "fumiture of wood," though silk, and not wood, is the 
chief component in the completed articles. 
[Ed. Note. — For other cases, see Customs, Duties, Dec. Dig. | 27.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3013-3016.] 

2. Statijtes (§ 230*)— Statutes in Pabi Matebia— Afteb-Enacted Statutes. 

Where a statute repeals an earlier law, change of language is more con- 
sistent with change of intent than with the purpose of deflning or declar- 
ing the meaning of the earlier act ; and the latter theory should not be 
adopted where there is no proof that such was the object of Congress. 

[BM. Note.— For other cases, see Statutes, Cent. Dig. § 311; Dec. Dig. 
1230.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The merchandise in controversy consisted of fumiture with wooden 
f rames, upholstered with Aubusson tapestry of silk and wool; silk 
being the component of chief value in the completed articles. The 
Circuit Court held that the furniture had been improperly classified 
under paragraph 366, tarifï act of 1897 (Act July 24, 1897, c. 11, § 1, 
Sehedule K, 30 Stat. 184 [U. S. Comp. St. 1901, p. 1666]), as "manu- 
factures * * * in part of wool," and that it should hâve been 
classified under paragraph 208, the pertinent portion of which is as 
follows: 

"House or cabinet furniture, of wood, wholly or partly flnished, and manu- 
factures • • • of whlch wood la the component materlal of chief value. 
• » *" 

For opinion below, see 168 Fed. 452. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, of 
counsel), for the United States. 
B. A. Levett, for importers. 

Before WARD and NOYES, Circuit Judges. 

WARD, Circuit Judge. We will add a single observation to the 
opinion of Judge Lacombe in the Circuit Court (168 Fed. 452), and that 
is as to the effect to be given to section 215 of the tariflf act of 1909 
(Act Aug. 5, 1909, c. 6, § 1, Sehedule D, 36 Stat. 34 [U. S. Comp. St. 
Supp. 1909, p. 686]), which was subsequently enacted. This is the 
section corresponding to the one under considération, namely, 208 of 
the act of 1897, and is so worded as to justify the construction which 
the government contends for. The act of 1909 repealed that part of 
the act of 1897 containing section 208. A statutory provision, the 
meaning of which is not clear, should, of course, be construed with réf- 
érence, not only to the whole statute, but to contemporaneous and even 

*For otber cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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subsequently enacted statutes in pari materia. Where, as in this case, 
the statute repeals or replaces an earlier law, any change of language 
is more consistent with a change of intent than with the purpose of 
defining or declaring the meaning of the language of the earlier re- 
pealed statute. There is no proof of any intent upon the part of Con- 
gress, such as was made in the case of Mosle v. Bidwell, 130 Fed. 334, 
65 C. C. A. 533, where both statutes continued in existence. 
Judgment affirmed. 



UNITED STATES v. J. LOEWENTHAL & CO. 

(Circuit Court o( Appeals, Second Circuit. December 7, 1909.) 

No. 13 (4,067). 

OaSTOMS DUTIES (§ 85*)— APPEAIt— ASSISSMENTS OF ElBEOE. 

On appeal froni the Board of General Appralsers an Importer made elght 
assignments, in nnne of which was the point ultlmately relied upon referred 
to more specifieally than by two gênerai assigumenta — ^that the Board had 
erred "In overrullng the protests" and "in net sustainlng the protests." 
HeJd that, as the protests did contaln the point relied upon, there had been 
a sufficient compUance with the requlrement in Customs Administrative 
Act June 10, 1890, c. 407, § 15, 26 Stat. 138 (U. S. Oomp. St. l&Ol, p. 1933), 
of "a concise statement of the errors of law and fact complalned of." 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 85.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

There was no opinion below, but this cause cornes hère upon appeal 
from a décision of the Circuit Court, Southern District of New York, 
reversing a décision of the Board of General Appraisers. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin,- of 
counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. There has been no argument upon the 
merits. The only question raised is on a point of practice. The ap- 
pellee imported certain ornaments made of leather and "artificial silk," 
with other materials. The collector held that the goods were composed 
in chief value of silk, and assessed duty under paragraphs 390 and 391 
of the silk schedule, tariiï act of 1897 (Act July 24, 1897, c. 11, § 1, 
Schedule L, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]). The im- 
porter protested, claiming that the importations should be assessed 
under one or other of certain paragraphs which he specifieally enu- 
merated by number — "both directly and by similitude." Among the 
paragraphs thus enumerated was No. 323. The Board of General 
Appraisers found that as to three items leather was the component of 
chief value, and as to ail other items sustained the collector's assess- 
ment and overruled ail claims of the importer. 

Appeal was taken by the importer to the Circuit Court, which re- 

•For otbw cases see same topic & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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. versed the Board ànd held that the merchandise was properly dutiable, 
■ by virtue of the "similitude" section^ under paragraph 333. The gov- 
ernment,\appellant in this court, contends that the importer "had no 
right to a reversai of the Board of General Appraisers upon a ground 
not asserted by them in their statement of errors." The statute (Cus- 
.itoms Administrative Act June 10, 1890, c. 407, §. 15, 26 Stat. 138 [U. 
S. Comp. St. 1901, p. 1933]) provides that the application for a review 
by the Circuit Court "shall be made by filing in the office of the clerk 
of said Circuit Court a concise statement of the errors of law^ and 
fact complained of ." 

The importers filed with the clerk a statement which contained eight 
separate assignments of error, separately numbered. Of thèse No. 4 
assigned error "in overruling the protests as to the said certain items," 
and No. 8 assigned error "in not sustaining the protests as to the said 
items." We find no insufficiency in thèse assignments. They refer- 
red to the protest which enumerated the very paragraph (333) on 
which the importer relies, directly and by similitude, and asserted that 
the Bpard erred in not finding the protest well taken. The appellant 
hère relies on the décision of Circuit Court of Appeals, First Circuit, 
in United States _v. Brown, Durrell & Co., 137 Fed. 793, 62 C. C. A. 
473; but the assignments of error which were held to be insufficient 
in that case were that "the Board erred in reversing the décision of the 
collector," and erred "in not sustaining the décision of the collector." 
Such assignments are very différent from those in this case, which, 
by explicit référence to the protest, point out the very paragraph re- 
lied upon; by the appellant. 
The décision is affirmed. 



UNITED STATES v. RHElMS CO. 

(Circuit Court of Appeals, Second Circuit December 9, 1909.) 

No. 97 (4,155). 

Appeal from the Circuit Court of the United States for the Southern District 
of New York. 

Application of the Rhelms Company for review of décision of appraisers. 
From a judgment reversing the décision (169 Fed. 662), the United States ap- 
peal. Affirmed. 

D. Frank Lloyd, Deputy Asst. Atty. Ôen. (Martin T. Baldwln. of counsel), 
for the United States. 
Walden & Webster (Henry J. Webster, of counsel), for Importers. 

Bef Ore LACOMBB, WARD, and NOYES, Circuit Judges. 

PBR CURIAM. The technical objection taken to the finding of the Circuit 
Court, liamely, that error was not sufflciently assigned, Is disposed of by what 
we hâve said In U. S. v. Loewenthal, 175 Fed. 777, handed down to-day. The 
décision in Paterson v. U. S., 166 Fed. 733, 92 a C. A. 524, disposes of the 
question of classification. 

Décision affirmed. 
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KESIP V. DETÉOIT HEATING & LIGHTING CO. 
(drcttlt Court of Appfcate, Fourth Circuit November 4, 1Ô09.) 

■ '■ ' No. 855. '■■:<■■■-' i ; 

Patents (§ 328*) — Validitt ahd Infbingement — Devick fob Eequlatino 

QUALITY OF GAS. 

The Frost and Middledltch patent, No. 577,739, for a devioe for regu- 
latlng the quallty of gas, was not antielpated and discloses patentable in- 
vention ; also Ueld inf rlnged. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Suit in equity by the Détroit Heating & Lighting Company against 
Clarence M. Kemp. Decree for complainant, and défendant appeals. 
Affirmed. 

George W. Rea (Meyers, Cushman & Rea, on the brief), for ap- 
pellant. 

Clarkson A. Collins (Louis Prévost Whitaker, on the brief), for 
appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAW- 
LEY, District Judge. 

PER CURIAM. Complainant below, appellee hère, instituted this 
suit, charging an infringement of letters patent No, 577,739, granted 
February 23, 1897, for a device for regulating the quality of gas. The 
défendant below, appellant hère, denied the infringement, and claimed 
that the letters patent No. 803,490, which had been granted to him and 
Charles E. Kemp, on the 31st day of October, 1905, were for a device 
radically différent from anything lawfully described and claimed in 
the letters patent of complamant. 

The case was duly matured for hearing, and submitted with the 
proofs and argument of counsel, on considération of which the court 
entered a decree in favor of appellee, finding it to be the sole and ex- 
clusive owner of the letters patent No. 577,739, which were held to be 
good and valid in law. The court also found that said letters patent 
had been inf ringed by the appellant, by the manufacture, sale, and use 
of devices for regulating the quality of gas. By the decree then en- 
tered, the appellee was enjoined for the remainder of the term of the 
life of the letters patent No. 577,739, from further infringing the 
same, and from manufacturing, usirig, or selljng the infringing de- 
vices referred to, which appellant had caused to be constructed as 
embodying the invention claimed by him under letters patent No. 
,803,490. The cause was by the said decree sent to a spécial master 
with directions to take, state, and report an account of damagçs and 
profits. From this decree the appeal, now under considération was 
sued out. 

We reach the conclusion that Joseph H. Berry, the assignée of Ed- 
ward J. Ffost and Beiijkmïn Middleditch, was justly entitled to the 
patent issued to him on the 23d day of February, 1897 ; and finding 

*For otber cases see same topic & % numbbr lu Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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that he duly assigned to the complainant, who now owns the same, 
his entire right, title, and interest in and to the letters patent No. 
577,739, including the right to recover such damages and profits as 
said Berry would be entitled to for any inf ringement of the same, and 
further finding that the défendant below has infringed said patent, it 
follows that we see no error in the decree complained of. 

We think that the construction of the device in suit, described in 
letters patent No. 577,739, produced the resuit intended, and that it 
was new and clearly patentable. A discussion of the testimony of the 
experts who were examined as witnesses is net necessary, and we re- 
fer to it and the exhibits filed therewith as fully sustaining the main 
points contended for by appellee, those relating to the float and the 
valve. 

Affirmed. 



LIBERTY V. CHAMPION-INTERNATIONAL CO. 

(ClrcuU Court of Appeals, Elrst Circuit January 27, 1910.) 

No. 839. 

Patents (§ 328*)— Infbingement— Papee-Dbying Machine. 

The Liberty patent, No. 629,696, for a lath-carrying device for paper- 
drying machines, claim 2, whidi spécifies as an élément of the combiuation 
"hoppers for feedlng the said lattis," must be read in the natural sensé of 
the terms, and is limited to a machine eniploying a plurality of hoppers, 
and is not infringed by a machine haviug a single hopper. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by Saul R. Liberty against the Champion-Interna- 
tional Company. Decree for défendant (164 Fed. 877), and complain- 
ant appeals. -Affirmed. 

Joseph L. P. St. Cœur, for appellant. 

Alexander P. Browne (Everett W. Burdett, on the brief), for ap- 
pellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PER CURIAM. An examination of the record as a whole, and of 
the file wrapper in particular, has convinced us that the learned judge 
of the Circuit Court was right in his "opinion that the défendant is 
correct in its contention that the claim should be read in the actual 
sensé of its terms, and is limited to a machine employing a plurality 
oî hoppers, and that the défendant haS not infringed, since it has used 
only a single hopper and not a double feed." 

The decree of the Circuit Court is affirmed, and the appellee ré- 
covers its costs of appeal. 

<For,otli«T cases see same topic & i nvmbeb in Dec. & Am. Digs. 1907 to date, t Rep'r Indexe» 
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JOSEPH SCHNEIBLE CO. V. BBLING BREWING CO. 
(Circuit Court, S. D. New York. January 12, 1910.) 

1, Patents (§ 328*)— Infbingement— Appabatus fob Chaboikg Liqttids wrra 

Cabbonic Acid Gas. 

The Theurer patent No. 505,240, for apparatus for charging liquids 
wlth carbonic acid gas, claim 3, in view of the prier art, diseloses Inven- 
tion. Àlso heU infrlnged. 

2. Patents (§ 289*)— Suit fob Infbingement— IiACHes. 

Where a corporation commenced suit for infrlngement of a patent at 
once on becoming its owner, the fact that its président had been in effect 
the owner for four years, with knowledge that défendant was making and 
Belling the alleged infringing articles, did not constitute such lâches as to 
debar complainant from relief. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. g 468 ; Dec. Dlg. § 
289.*J 
8. Patents (§ 289*)— Suit roR Ikfbingement— Lâches. 

Delay in the prosecution of a suit for infrlngement of a patent after it 
has been commenced, wlth the acqulescence of défendant, wlll not be con- 
sldered lâches such as to defeat a recovery. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 468; Dec. Dlg. § 
289.» 

Lâches as a défense in patent Infrlngement suits, see notes to Taylor v. 
Sawyer Splndle Co., 22 C. C. A. 211 ; Richardson v. D. M. Osborne & Co., 
36 C. C. A. 613.] 

Suit in equity by the Joseph Schneible Company against the Ebling 
Brewing Company. Decree for complainant. 

In Equity. Suit to restrain alleged infringement of United States 
letters patent and for an accounting. 

Redding, Greeley & Austin (W. H. Dyrenforth, William B. Gree- 
ley, and William A. Redding, of counsel), for complainant. 

Straley & Hasbrouck (Edgar Bull, C. A. Dieterich, and John A. 
Straley, of counsel), for défendant. 

RAY, District Judge. The patent in suit. No. 505,240, was granted 
to the Universal Carbonating Company of Newark, N. J., assignée of 
Jacob F. Theurer, inventer, September 19, 1893, on application filed 
June 30, 1893, for "apparatus for charging liquids with carbonic acid 
gas." This is not a pioneer invention. The patent has four claims, only 
one of which, claim 3, is in issue. That claim reads as foUows: 

"In combinatlon with a stationapy charging vessel and a fluld supply valve, 
of an external movable regulating vessel In communication with the top and 
bottom of the charging vessel for receiving fluid, and operated by variations 
in the Uquld level, and an operative connection between sald regulating ves- 
sel and the fluld supply valve, substantially as described." 

Contention has arisen over the words "fluid supply valve," whether 
they refer to the gas supply valve of the apparatus or to the other 
liquid supply valve, or to both. The apparatus is designed to charge 
liquids with carbonic acid gas, and, says the patent: 

"My invention consists in a new and improved carbonic acid charger to be 
used princlpally for the imprégnation of hteer and other malt llquors In con- 
nection wlth the method and apparatus referred to in United States letters 

•For otber cases see same toplc £ S numbeb In Dec. & Am. Digs. 1907 to date, t Rep'r Indexe* 



patent No. 478,176, dated July 5, 1892, granted to John B. Stobaeus and Fred- 
erick C. Wâckenhûth." ' ' î'' '.tf:- .-.■ •; •;- ' . r 

The éléments ofclàifti' 3 are: (1) The statiônâry Charging vessel; 
(2) a fluid supply valve; (3) the external moyable regulating vessel 
having- (a) communication with the top and bottom oï the charging 
vessel for receiving fluid, 'ati:d'(b) which movâble regulating vessel is 
operâted by variations 'in thé liquîd level; and (4) an operative con- 
nection between the moyable regula.ting vessel and such fluid supply 
valve.;. ..,';, ■ , ,■ 

Claim é may throw some light on. the meaning of daim 3, which is 
obscure, as both béer, malt liquors,' and carbonic acid gas are fluids, 
and" the charging vessel rèceives both through separate conduits, each 
having, a. supply valve. Çlaim 4 has in combinatipn (1) the stationary 
charging vessel ; (2) à liquid supply pipe (evidently ref erring to the 
béer or other liquid to be carbonized) ; ( 3) a gas supply pipe ; (4) the 
external regulating vessel with the same communications and same 
nieans of opération, viz., the variations in the liquid level; (.5) means 
for adjusting the regulating vessel; and (6) an operative communica- 
tion between the regulating vessel and the gas éupply valve. It can 
hardly be contended that claims 3 and 4 are the same, or intended to 
be. To charge, béer or other liquids with carbonic acid gas the mode 
of opération described in the patent is this: The charging vessel, 
through a CQnduit or pipe at the bottom is filled with water driving out 
the air at the top, and as this water is drawn off the vessel and con- 
nections ^re filled with gas through the gas supply pipe, the valve be- 
ing open ; beef is now admitted at the top of the vessel and passes 
through a perforated plate, having many perforations, so that the béer 
f ails through the space filled with gas in drops and absorbs gas, and 
is allowed to accumulate to any desired depth. By suitable means, a 
regulating vessel, V, having free communication by means of a flexi- 
ble pipe with the béer in vessel A, and also free communication by 
means of another flexible pipe with the gas supply admitted to A at 
its top, is attached to A mèvably, ànd moves up or down as the béer 
supply or àcctimulation in A is increased or dimiiiished. This vessel, 
V, is set in the first instance at a certain point fixing the distance 
through which thé béer h to f ail as it absorbs the gas. There is a bar 
attached to V at one end having a wéight at the other, guided by and 
movablé- on a fôd ôf staïidard extending from the top to the botton 
of A, but on its exterior. In drawing off the charged béer the flôw 
thereof is Uable tô intefruption, or it, may not be uniform, in which 
case some thereof, on âçcount of the différence in.hëight of the gas 
space, wiil become more highly charged with gas or less highly chargT 
ed as the, case may be. It is désirable, to hâve the béer or other liq- 
uid opei-atéd on ùniformly tharged.' Tlte dévite iri question is intend- 
ed to.presçrVe', as nearly as fnay be, the gas space at an uniform depth, 
and'to siccélèirâte the flow 6Ï beér by an increa:sèd pressure of gais when 
for any reason thé beerrises above the desired point. Gas is admitted 
'lindèr prëSSUre, The supply' of gas is regulated by thé rising and fall- 
îng or ascent and dç^centof the régutating vessel, ^Z', ywhich opérâtes 
the gas valve and Controls the admission of gas. The regulating ves- 
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sel, V, having free communication with both béer and gas in the ves- 
sel, A, the béer level in both is always the same. If having been set at 
a given point or level, the béer level in A rises, the béer level in V rises, 
and it contains more béer, and as it is to be carried upwards by the 
rise of béer in A it opens the gas valve and admits a greater pressure 
of gas, and this pressure tends to accelerate the flow of béer from A 
and lower its level. The regulating vessel, V, being in plain view, the 
person drawing off the charged beef is able at ail times to know 
whether the liquid is being uniformly charged. It cannot be denied 
that, very broadly speaking, such an apparatus was old, and that the 
patent in suit was concerned with the means for securing uniformity 
of carbonating; that is, uniformity of absorption of gas. It is con- 
deded that uniformity in carbonating the béer, or other liquid, is an 
essential of a commercially successful apparatus. The alleged inven- 
tion is based on the principle that the degree of absorption is, in the 
main, dépendent upon the height of the atmosphère of gas through 
which the drops of béer fall, and to maintain uniformity of gas space 
it was necessary to secure a substantially constant level of charged béer 
or other liquid. As the béer is drawn off into bottles or other récepta- 
cles the flow is liable to interruption in which case there is liable to be 
and will be a change of level of the béer, rising higher up in the vessel 
containing it, The flow of gas is also continuous. While in opération 
the pressure under which the gas enters the carbonator is less than 
that on the béer or other liquid, otherwise the béer may not flow into 
the carbonator. The means described in this patent are such that vari- 
ation of the height of the liquid causes the flow of one of the two liqr 
uids, béer or gas, entering the carbonator, to be varied to such an ex- 
tent as to restore the height of the charged liquid, and consequently 
to restore the height or depth of the atmosphère of gas to the normal. 

In view of the prior art lam of the opinion this claim of the patent 
is valid. Infringement dépends on the construction we give claim 3 of 
the patent in suit. Is it broad and comprehensive enough to cover an 
apparatus where the inflow of gas is not regulated, but the inflow of 
béer is, by substantially the same means and combination of éléments 
described in the patent? 

In complainant's structure it is contended that the inflow of liquid 
to be carbonated is unregulated. It may be controUed by shutting off 
the supply, of course, but, the claim is, that it is not self -regulating in 
the respect named, except in so far as controlling the inflow of gas 
tends to regulate or control the outflow of liquid and consequently the 
inflow of Hquid. The contention is that in complainant's structure 
shown the regulating valve is placed in the gas supply passage, and 
that in defendant's the regulating valve, controlled by the position of 
the counterbalanced tank, V, is placed in the liquid supply passage and 
not the gas supply passage. This seems to be true so far as the draw- 
ings show. When the liquid in tank V, of defendant's structure, rises 
above a certain level it closes the Hquid or béer inlet and shuts off the 
supply of liquid, but when it falls below a certain level it opens the 
liquid inlet and permits an increased flow. In this way the level of the 
liquid to be carbonated is maintained automatically at ail times and un- 
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der ail conditions. It is obvions that as the béer rîses the inflow of gas 
is checked and that the depth of the atmosphère of gas is diminished, 
and as the béer lowers the inflow of gas and depth increases. The 
défendant contends that Theurer, the inventor named in the patent in 
suit, departing from what everybody had done before and hâve donc 
since, viz., controlling the inflow of the Hquid supply in a closed ves- 
sel, put a regulating device in or on the gas supply and left the liquid 
supply uncontroUed, This regulating device of the gas supply is op- 
erated automatically, as stated, by the rise or fall of the béer level. 
Prof. Main says it is true that the défendant does not in any way "reg- 
ulate" the inflow of gas by the height of the liquid in the carbonator ; 
that he simply régulâtes the inflow of liquid. He does not concède 
that Theurer undertook simply the automatic régulation of the height 
of the liquid in a closed chamber by varying the pressure of gases in 
that chamber. He contends that claim 3 covers and was intended to 
cover, not only a structure having a supply valve in the gas supply 
pipe, but one having such a valve in the béer or other liquid supply 
pipe controUed, of course, by the outside counterweighted vessel, V,. 
and that hence défendant infringes the claim. The contention is that 
the words "fluid supply valve" in claim 3 include and were intended 
to include both "gas" and the liquid to be carbonated. 

Claims 1, 2, and 4 ail refer specifically to a "gas supply valve," while 
claim 3 spécifies "fluid supply valve substantially as described." He 
does specify valves for controlling the admission of the béer into the 
vessel as well as a valve for controlling the admission of gas which 
opérâtes automatically as the béer level rises or falls. He does not 
describe any automatic action of the béer supply valve. He says : 

"I do not ta thls application broadiy claim the comblnatlon In a carbonlc- 
acid charger of a charglng vessel wlth means for automatically operatlng the 
valve or valves for the admission of liquid or gas by the variation of the liquid 
level in the charglng vessel, such a comblnatlon belng claimed in my prier ap- 
plication flled January 24, 1893, sériai No. 459,596." 

I do not see what particular différence it makes in the opération of 
the two devices and results obtained, whether we control the inflow of 
béer automatically or the inflow of gas automatically so long as the 
one co-operates with the other to do what is desired, viz., maintain the 
béer at a given level and consequently maintain a given depth or height 
pf gas atmosphère through which the drops of béer or other liquid fall. 
I think the inventor had this in mind when claim 3 was framed and in- 
tended to claim both modes of opération, that is a charging vessel of 
this description with valve automatically controlling inflow of gas or 
one with valve automatically controlling the inflow of béer or other 
liquid. If this was not the purpose of claim 3 it is a substantial repeti • 
tion, and he left open to others the accomplishment of the same resuît 
he attained by substantially the same means, operating in substantial- 
ly the same way. It was old to control the inflow of liquid into a clos- 
ed vessel by a valve, or to control the inflow of gas into such a vessel. 
However, the combination of claim 3 was not old, whether construed 
as complainant says it may be or according to defendant's contention. 

It seems to me that this contention of the complainant is strength- 
cned bv the action of the Patent Office. Theurer had two application» 
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pending, sériai No. 459,596, application filed January 24, 1893, now 
United States letters patent No. 505,239, dated September 19, 1893, and 
sériai No. 479,237, application filed June 30, 1893, about eiglit months 
later, now United States letters patent No. 505,240, dated September 
19, 1893, the patent in suit. With both applications pending the Com- 
missioner of Patents under date of August 12, 1893, wrote as to the 
application for the patent now in suit : 

"Applicant should draw proper Unes in the spécifications between this ap- 
plication and his other pending case. No. 4r)9..ô96. Claims 3 and 4, so far as 
understood are not divisible from said case, and unless applicant can sliow 
them to be restricted to improvements relating to this application he will be re- 
qnired to divide them out. No other objections are made to the allowance of 
this case." 

By referring to the other application and the claims thereof it is seen 
that they related to a combination in which was specifically mentioned 
the liquid supply and a valve for controlling same, and also the gas 
supply and a valve for controlling it, in combination with other élé- 
ments, of course, and that that application related to a spring support- 
ed charging vessel. Thereupon August 4, 1893, the applicant wrote: 

"I hereby amend the above-entitled application by adding at the bottom of 
page 5 as follows: 'I do not in this application broadly claim the combination 
in a carlwnic acid charger of a charging vessel with means for automatically 
operating the valve or valves for the admission of liquid or gas by the varia- 
tion of the liquid level in the charging vessel ; such a combination being 
claimed in my prior application filed Jan. 24, 189,3, sériai No. 459.596.' In 
the prior application the mode of regulating the valves was made a subject of 
generic claims, drawu for such régulation by a spring supported charging ves- 
sel, whlle the regulatlng vessel exterlor to the charging vessel forms the sub- 
ject of the présent application. It is évident that under the rules of practice 
both spécifie forms could not hâve been claimed in one application, and for 
this reason the présent application was made. It will be seen that claims 3 
and 4 contain combinations of a stationary vessel and an external regulatlng 
vessel, and are therefore an essential part of this case not specifically claimed 
In the prior application." 

It seems to me plain that his purpose and understanding was, and 
that the Patent Office understood, he had a claim (claim 3) covering 
both the valve controlled gas supply and the valve controUed liquid 
supply. The disclaimer inserted in the patent in suit indicates this. 
In complainant's apparatus, when the béer rises to a certain point, the 
valve in the gas supply pipe is opened to increase the pressure of in- 
fiowing gas and increase the outflow of béer until the proper line is 
reached. In defendant's apparatus, when the béer rises to a certain 
height, the valve in the béer supply pipe is closed, and no more béer 
enters until the proper level is reached. The principle of opération of 
the means for automatically opening and closing thèse valves is old, 
and both had the right to use it. The combination of éléments in the 
two structures, aside from the location of the valves, is substantially 
the same. The serions doubt I hâve arises from the fact that the pat- 
ent in suit does not (outside of claim 3 and the disclaimer clause in- 
serted as an amendment) in any way refer to a structure in which the 
inflow of béer or other liquid (aside from the gas) is automatically con- 
trolled by the means specified. But it seems to me that the wording 
of claim 3, "fluid supply valve," in connection with the disclaimer 
175 F.— 50 
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clause, stating what he does not daim, and the words "a regulating 
valve for the gas," and "gas regulating valve," used in claim 1, and 
the words "gas regulating valve," used in claim 3, and "gas supply 
valve," in claim 4, make itplain that "fluid supply valve" includes a 
structure where the flow ofthe fluid to be carbonated is controlled by 
such a valve as is described in connection with the means for operating 
it. Of course mère intention to make a claim, or to include a certain 
élément in a daim, does not include it. The language must embrace 
the éléments claimed and ail of them. But "fluid supply valve" cov- 
ers one controlling the inflow of béer as much as it does one control- 
ling the inflow of gas. 

As to an "abandoned manufacture," it often happens that the owner 
of a patent covering a structure ceases to make that thing. He may 
hâve other and'better patents, or he may find it to his advantage for 
other reasons to cease the manufacture. 

Lâches. 
The défendant contends that the record shows the real défendant 
hère, the Wittemann Company, has been manufacturing and selling, 
in large quantities, and has been extensively advertising the carbonator 
complained of hère as an infringement. That the same bas been and 
is known to the trade as the "Wittemann Carbonator." Also, that the 
complainant has been cognizant of thèse facts for eight years, and 
has not alleged or complained or given notice of infringement, or in 
any way objected. If this is true, the complainant ought not to be per- 
mitted to prosecute this suit. While this court approves of readiness 
to enforce alleged rights and reasonable promptness in so doing, it does 
not approve of "hungering or thirsting" after litigàtion. This neither 
the law nor equity demands. On this subject Mr. J. P. Wittemann 
testified: 

"Q. 18. For how long a perlod has your company been selling carbonators In 
prlnciple Ilke that shown in 'Defendant's Ekhlblt Out of Wittemann Carbon- 
ator' and having a balance tank, 24, in his eut, controlling the béer supply to 
the carbonator? A. To the best of my recollection this construction has been 
sold since 1897; flrst, by Wltteinann Bros., and later by the Wittemann Com- 
pany. Q. 19. Has it been sold by sald concems eontinuously during that 
periodî A. Tes, sir. Q. 20. For how long a time has such carbonator been 
publicly advertised for sale by your concern? A. For the same period. Q. 21. 
How has it been advertised? A. By illustrated circulars and catalogues, and 
by illustrated advertlsements in virtually ail the brewlng trade journals of the 
country. Q. 22. Are you acquainted with Joseph Schnelble of the Schneible 
Company? A. Veryiwell indeed. Q. 23. How long, wlthin your own Personal 
knowledge, has Mr. Schneible been acquainted with the fact that your concern 
was selling such corbonators as shown in 'Defendant's Exhibit Cut of Witte- 
mann Carbonator'? A. With the exact construction as shown by the exhibit. 
for the last elght years or so, Judging by hla own admission to me. Another 
sïmilar construction, Identical In its operating prlnciple, he saw In my présence 
In December, 1896, at the Tossettl Brewery In Chicago. Q. 24. For how long 
a tlme, if you know, has Mr. Schneible been engagea In the business of manu- 
facturing or selling béer carbonators? A. My flrst knowledge of his activity 
in this Une dates back to 1883, I think." 

The Joseph Schneible Company, complainant, is a corporation, of 
which Joseph Schneible is a member. In 1902, he became the owner 
(individually) of the stock of the Uni versai Carbpnating Company 
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which Company then owned the patent in suit. April 6, Î9Ô6, the Uni- 
versal Carbonating Company assignée this patent to the Joseph 
Schneible Company, and this suit for infringement was commenced in 
May, 1906, about one month after it bécame such owner. Prior to 
1902, 80 far as appears, Joseph Schneible was not in position to control 
or înstitute a suit for infringement of this patent. From 1903 to 1906,. 
he must hâve been. The lâches, if any, was in not instituting suit 
during that four years. If delay in prosecuting patent suits once 
commenced, is ground for dismissing them on final hearing or refusing 
to grant relief, the court ought to apply the rule of its own motion and 
thus dispose of very many patent litigations. For delays in prosecu- 
tion the défendant has adéquate remedy. He may obtain an order 
limiting the time within which proof s must be taken and closed and 
throw the responsibility of delay on the courts, or he may himself 
"sleep" with the complainant When both parties, each having the 
power to expedite the case, sleep, and sleep tranquilly, they are in pari 
delicto, and the court will not interfère. I do not think the delay in 
bringing suit was, under the circumstances, such lâches as will justify 
the déniai of the relief demanded. I hâve caref uUy examined the prier 
art and ail the évidence in the case, and with some hésitation bave ar- 
rived at the conclusion that défendant infringes claim 3 of complain- 
ant's patent. 

There will be a decree accordingly, with costs, and for an account- 
ing. 



OOMPTOGRAPH OO. y. BURROUGHS ADDING MACH. 00. 

(Circuit Court, N. D. Illinois, B. D. January 3, 1910.) 

No. 28,782. 

1. Patents (§ 214*)— Licenses— Révocation. 

The action of a licensee under a patent in asslstlng an adverse lltSgant 
to defeat the patent does not amount to a répudiation or abandonment of 
the llcense contract, nor afford ground for the revocation of the license 
by the licensor, and, untll Its cancellatlon by a court In a suit brought 
for the purpose, it protects the licensee from a suit for infringement 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 321-327; Dec. 
Dlg. § 214.*] 

2. Patents (§ 214») — Abandonment of liicENsœ— Acquiescence. 

Acqulescence in a déclaration of abandonment of a patent license, 
promptly given by the licensor upon the doing of the acts alleged to con- 
stitute répudiation by the licensee, Is not shown by the failure of the 
licensee to make any resppnse to such déclaration. 

tïM. Note. — For other cases, see Patents, Cent Dig. §§ 321-327 ; Dec. 
Dlg. § 214.*] 

In Equity. Suit by the Comptograph Company against the Bur- 
roughs Adding Alachine Company. Plea sustained. 

John W. Munday, for complainant. 
Rector, Hibben & Davis, for défendant. 

•For Dtber Cases ses saue topic it § nvmeisb in Dec. & Am. Digs. 1907 to date, & .Rep r Indexa 
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KOHLSAAT, Circuit Judge, and SANBORN, District Judge. This 
cause is now before the court upon plea to the bill setting up a license, 
to which replication was duly filed, and upon the évidence and other 
record presented with référence thereto. 

The original bill charges infringement of patent No. 638,1'J'6, 
granted to Dbrr E. Felt on July 4, 1899, for a tabulating machine. 
Answer is made as to claims 3 and 11 to 27 of the patent both inclusive. 
Thèse claims are, however, withdrawn from considération. The plea 
is to claims 1, 2, 4, 5, 6, 7, 8, and 10, thereof, and to ail of said claims 
except such as "relates to mechanism for automatically returning the 
paper and for automatically locking the machine when the bottom of 
the paper is reached." Substantially, the only question presented is : 
Was there a license in force at the date of the filing of the bill ? The 
court is not now asked to annul the license, if one shall be found to 
exist. 

The facts as shown by the record are as follows, viz. : Some time 
prior to January 29, 1904, the American Arithmometer Company of 
Missouri, to which défendant is successor, had been engaged in manu- 
facturing and selling adding machines claimed by complainant to em- 
body the invention of the patent in suit and to be an infringement 
thereof. On said 20th day of January, 1904, for the purpose of ad- 
justing their différences, said parties, the complainant and defendant's 
assignor aforesaid, entered into a written agreement, whereby, on the 
payment of $5,000, said American Arithmometer Company was dis- 
charged from ail demands growing out of the manufacture and sale of 
adding machines by it, and was given permission to close out ail its 
stock of machines on hand January 20, 1904, and also to use and sel! 
each and ail of said machines "under said letters patent, for the full 
term thereof without further charge." Said arithmometer company 
were also given the exclusive right to make, use, and sell machines em- 
bodying the invention of the patent in suit for the full term of the pat- 
ent and ail extensions thereof, with certain réservations not now neces- 
sary to be considered. It was further therein provided that the arith- 
mometer Company shall pay royalties as follows, viz. : $1 on each 
machine manufactured by it prior to the final détermination of the first 
suit to be begun against an inf ringer by complainant ; $10 on each 
machine made after final adjudication confirming patent, up to $200,- 
000; thereafter the sum of $5 per machine; $10,000 minimum roy- 
alty to be paid by the arithmometer company prior to such final déter- 
mination and prior to December 3, 1905. In the event said letters 
patent shall be finally adjudicated adversely to the validity thereof, or 
so construed as to render the patent unavailing to the arithmometer 
company, the said last-named company "shall hâve the right to sur- 
render this agreement and license and be relieved of any further ob- 
ligation thereunder." 

Afterwards, and in accordance with the terms of said agreement, a 
suit was instituted by complainant against the Universal Adding Ma- 
chine Company impleaded as Universal Accountant Machine Company 
in this district, in which such proceedings were had that, on appeal to 
the Circuit Court of Appeals, the Circuit Court decree was reversed 
and the patent hère in question found and ordered to be invalid. That 
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décision was carried out and stands unappealed f rom. On the hearing 
of that cause in the Circuit Court of Appeals, défendant herein, being 
then a licensee of complainant, asked for and receivéd leave from 
the Court of Appeals to file a brief , ostensibly as amicus curise, against 
complainant's objection, which brief was filed and was considered by 
the court. The Univers^' Adding Machine Company had, by amend- 
ment to answer, chosen iw ireat the conduct of Felt with regard to his 
machine covered by the patent there and hère in suit as constituting 
an abandoned invention. The character of the brief amicus curise, 
and the action of counsel upon said hearing, was such that the com- 
plainant, by déclaration to that effect in a reply brief, notified défend- 
ant herein that it elected to consider the license repudiated by him, 
ended, and terminated. This license was afterwards more formally 
revoked by registered letter dated January 4, 1907, which reads as 
follows, viz. : 

"Chicago, U. S. A. 

"Burroughs Adding Machine Company, Détroit, Mlch. — Gentlemen: You 
wlll please take notice that the Comptograph Company chooses to consider 
the license agreement or contract entered into between the sald Comptograph 
Company and the American Arithmometer Company, now known as the Bur- 
roughs Adding Machine Company, was rendered void by the conduct of sald 
Burroughs Adding Machine Company in commlttlng a breach of the contract 
by aidlng and abettlng the défense In court of the TJnlversal Adding Machine 
Company, impleaded as the Universal Accountant Machine Company, In the 
United States Circuit Court of Appeals for the Seventh Circuit at Chicago. 
You employed counsel — Mr. Edward Hector — to flle amd he filed a brief and 
argument in sald Court of Appeals opposlng the affirmance of the decree of 
the court below which had sustalned the valldlty of the Felt patent, No. 628,- 
176, and had held the machine of the défendant thereln to be an Infrlngement. 
Thls Utigation m the United States Circuit Court and the sald Court of Ap- 
peals was undertaken by the Comptograph Company in pursuance of the 
aforesaid license agreement or contract and for the beneflt of ail of the parties 
to sald contract. While the Comptograph Company was thus in good falth 
making Its best endeavors to carry out the provisions of the contract, you thus, 
by the flling of Mr. Edward Rector's brief and argument, dld your best to de- 
feat the said Felt patent and to prevent the earrying out of the Comptograph 
Oompany's undertaklng under sald contract. Thls we believed and we be- 
lieve to be a gross breach of the contract on your part, and we elected to con- 
sider and do consider the contract for the reason abrogated. We had our 
counsel notify you in the brief filed in reply to Mr. Rector's brief, that we con- 
sidered that you had forfeited ail rights under the contract by your conduct. 
Wb iïend you the présent further notice now only that you may understand that 
récent developments In the adding machine controversy hâve not in any way 
modifled or changed our vlews of your conduct or our attitude with resi)ect 
thereto. 

"You wiil further please take notice that we stlU shall maintain the sald 
Felt patent as a good, valld and subsisting patent, and that the machines man- 
ufactured by you are an infrlngement upon sald patent and you wlll be treated 
by us as an inf rlnger from and after the date of your aforesaid breach of con- 
tract 

"Yours very truly, Comptograph Company, 

"[SIgned] H. B. Wyeth, Secretary." 

No attention was paid to thèse notices or déclarations by défendant 
until the filing of the plea now under considération. 

For the purposes of this hearing, the validity of the patent in suit 
is not raised. There can be no reasonable doubt that défendant by 



its ccitinsël aàsumed a hostile position to complainànt in said test suit 
beforë the ColiH: 6f Appéals. ^ ' It aSserted various. hostile positions,, 
some of which were not insisted on by the then défendant. It set up 
title in itself to the Pike patent, No. 595,864, an alleged infringer of 
the Felt patent in suit; It asserted the Felt patent to be an abandoned 
experiment. It Substantiàlly sided witH the original défendant. It 
chafged varions aéts calculated to invalidate the patent in suit, such as 
delay, abandonment, the Pike patent as an anticipation, Felt's misrep- 
resentation to the Patent Office — ail this in face of the well-known 
doctrine that a licensee may not be heard to contest the validity of his 
licensor's patent. "A Hcensor," says our Court of Appeals in Indiana 
Mfg. Company v. J. I. Case Threshing Machine Company, 154 Fed. 
365, "has the right * * * to appellee's (the Hcensee's) silence re- 
specting the validity and prima facie scope of the patent." It further 
appears that it was to defendant's advantage to nave the patent de- 
clared invalid, since large payments were thereby avoided. Complain- 
aiït insists that the defendant's course in the former case amounted to 
both a breach and répudiation of the license contract; that défend- 
ant, after said décision, proceeded to ally itself with another infringer 
and èntered upon other alleged inf ringements ; that it has by its silence 
apparently acquiesced in the annulment of the contract by complain- 
,ant up to the time of bringing this suit, i. e., more than 18 months ; 
that it has made no attempt to pay royalty, has made no reports, nor 
has it marked its machines under the patent in suit. 

AU and each of the foregoing allégations are deemed to be fairly 
established by the record. The question of breach of the express pro- 
visions of the license contract need not be hère considered, as ail pay- 
ments. by it reserved were duly satisfîed up to the time of the adverse 
ruling in the Court of Appeals. Thus there is presented, not a case of 
cancellation of license for failure to comply with its terms, but one of 
alleged répudiation and abandonment by défendant, duly accepted by 
complainànt. Whatever may hâve been defendant's attitude with re- 
gard to the déclaration of complainànt concurring in what it consid- 
ered ah abandonment and répudiation of the license, at the time it was 
made, it is apparent now that, if défendant can cover itself with the 
mère shell of the contract which rçmains, it cannot be reached by 
complainànt, since, in -the absence of such bad faith as complainànt 
aHegès,. bn the hearing, amounting to a répudiation duly accepted, 
maniféstly, by the terms' of the contract, it would be iromune; It is 
therefore greatly to defendant's advantage that the license be held to 
rerrîain in force. The license is set up by way of denying complain- 
ant's right to the relief prayed for and "as showing the lawful right 
in défendant tO do what îthad done and as a ground for dismissal of 
the bill, because it had not infringed the patent, notwithstanding it 
had eommitted the acts complained of." The question, therefore, is 
whether, the action of défendant in filing its brief in the original case 
of this complainànt against the Universal Adding Machine Company 
amounted to an abandonment of the contract on its part. The recofcl 
leaves no doubt iii the mirid of the court that the défendant, undeî- the 
guise of aihicus curiœ, uridertodk to ârid did supply the Universal 
Company on that hearing with citations from the record and argu- 
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ments which must hâve contributed mâterially to the adverse opinion 
thereaf ter rendered by the Court of Appeals. It does not appear that 
what was donc and said was reprehensible otherwise than as coming 
f rom a licensee, or one charged with the duty of refraining from taking 
any action which might miUtate against the validity of the patent then 
in suit. A person may not assert rights under a patent as against ail 
save the patentée and at the same time assail the latter's right to as- 
sert validity. Defendant's offense hère consists in fîling a brief, and 
otherwise manifesting vigorously a désire to hâve the patent declared 
invalid, and lending material assistance to that end. It does not ap- 
pear that any change in the form of the record was undertaken by 
défendant herein. 

It is a familiar rule that a party may not enter into a contract to do 
or pay something upon the happening of a certain event, and then 
proceed to make the happening of the condition impossible, and such 
a course is held to be ground for the cancellation of a contract ; but, 
in the absence of a spécial condition of the contract to that effect, a 
licensor cannot by his own act revoke and terminale a license contract. 
He may file his bill for a rescission, but cannot terminate it by his own 
déclaration, especially when some part of it has been performed. "The 
law does not arm one party to a contract," says Judge Gray in Stand- 
ard Dental Mfg. Co. v. National Tooth Co. (C. C.) 95 Fed. 391, "with 
the power to détermine in his own favor a condition of this kind, and 
thus produce for the other party to the contract ail the disabilities 
and conséquences that would follow a forfeiture legally ascertained 
and declared. Even where the contract provides that the failure to 
pay shall render it null and void, the défendant has a right to be heard 
as to the facts upon which such annulment is made to dépend. For- 
feitures are not favored in equity, and the best-considered décisions 
hold that even licenses containing express stipulations for their for- 
feiture are not, ipso facto, f orfeited upon condition broken, but remain 
operative and pleadable until rescinded by a court of equity." 

In Hartell v. Tilghman, 99 U. S. 547, 25 L. Ed. 357, the court says : 

" * * * We do not agrée that elther party can of his ovnx volition déclare 
the contract rescinded, and proceed precisely as If nothlng had been done un- 
der It. If It is to be rescinded, It can be done only by a mutual agreement, or 
by the decree of a court of justice." 

The same rule is held to in Wilson v. Sandford, 10 How. 99, 13 L. 
Ed. 344, and in Hanifen v. Lupton (C. C.) 95 Fed. 465, and McMullen 
V. Bowers, 102 Fed. 494, 42 C. C. A. 470. 

We hold, therefore, that the license contract was not made void by 
the several acts of the parties thereto as above recited, that it is still in 
force, and that the plea which is hereby held to constitute a valid 
défense to the bill should be and is sustained. It may be that, as above 
suggested, the court would, under a bill framed for that purpose, bave 
jurisdiction to annul or rescind the contract should the facts justify 
such action, since there exists the necessary diversity of citizenship. 
Inasmuch, however, as a decree of annulment would take efïect as of 
the date thereof, it is évident that no infringement could be shown as 
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of the date of filing ihe bill, since any act done by défendant in respect 
to the patent in suit was done under the then existing license. 

It is therefore our opinion that no suit can be maintained under the 
provisions of the patent act until the license has been annulled by de- 
cree of court. 



COMPTOGRAPH CO. v. BURROUGHS ADDING MACH. CO. 

(Circuit Court, N. D. Illinois, E. D. Deeember 29, 1909.) 

No. 29,538. 

1. Patents (§ 211*)— Licenses— Construction op Contract. 

By a license contract between complainant as owner of a patent and 
défendant, an alleged Infringer, complainant released défendant from ail 
claims for past Infringement, granted It a license for the full term of the 
patent, and agreed to bring suit against an infringer to establish the va- 
lidity and scope of the patent, whlle défendant agreed to pay a sum in 
cash, a royalty on ail machines made prior to the final décision in sueb 
Infringement suit, not later than a stated time, and an increased royalty 
thereafter should sneh décision sustaln the patent, with the privilège of 
termlnating the contract should it be adverse. Held, that the effect of 
Bueh contract, on the payment of the initial sum and the royalties to the 
stated time, was to vest défendant wlth license during the terni of the 
patent as under an exeeuted contract; the payment of further royalties, 
oniy, being contingent on the resuit of the suit. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 211.*] 

2. Patents (§ 214*)— Licenses— Grotinds for Cancellation. 

The fact tliat a licensee under a patent for the full term of Its life un- 
der a contract which he has fully exeeuted by payment of the agreed con- 
sidération, although he was to pay further royalties If the patent was sus- 
tained In an infringement suit brought by the licensor, by leave appeared 
In the appellate court in such suit and flied a brief in aid of the défendant, 
attacking the validity of the patent, which was adjudged void, does not 
entitle the licensor to a cancellation of the license contract. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 214.*] 

In Equity. Suit by the Comptograph Company against the Bur- 
roughs Adding Machine ■ Company. On demurrer and exceptions. 
Demurrer sustained, and bill dismissed. 

John W. Munday, for complainant. 

Robert H. Parkinson and Edward Rector, for défendant. 

SANBORN, District Judge. Hearing on demurrer and exceptions. 
This is the second suit between the parties, and is brought to cancel 
a license contract. The first action was an ordinary infringement case 
on the Felt patent, No. 628,176, in which défendant pleaded the license. 
Issue was joined on the plea and testimony taken on the theory that 
défendant had by its conduct renounced the license, and that complain- 
ant had elected to accept such renunciation, thus in effect canceling the 
license by agreement. The parties being citizens of différent states, 
and the necessary jurisdictional amount being involved, this issue was 
properly triable in the infringement suit, and resulted in a decree dis- 
missing the bill upon the ground that no agreed renunciation was 
shown, and that although there might be ground for a cancellation in 
court, until actually so adjudged the license still remained in force. 

*For other cases see same topic & % humbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Comptograph Co. v. Burroughs Adding Machine Co. (in this court, 
1909) 1?5 Fed. 787, 

Thereupon this suit was brought in equity for the cancellation of 
the license upon the ground above indicated. 

On January 20, 1904, the Arithmometer Company and the complain- 
ant entered into a license contract or agreement, a copy of which is 
attached to the bill. Subsequently the Burroughs Company, défend- 
ant, succeeded to ail the Arithmometer Company's rights under the said 
license contract and was duly recognized as the licensee thereunder by 
the complainant. By this contract the licensor released from ail claim 
for back damages or royalties, amounting to not less than $70,000, 
and granted a license to make, use, and sell the patented machine, 
exclusive of everybody except the licensor. For this the licensee was 
to pay a nominal royalty of $1 per machine, alleged to be about. one- 
fourth of 1 per cent, of the selling price, during the pendency of a cer- 
tain test suit which the contract required the licensor to bring against 
an infringer for the purpose of demonstrating and establishing the 
validity of the said patent and stopping infringement. If the test 
suit were successful, the contract required the licensee to pay a rea- 
sonable royalty of $10 and $5 per machine, in case the courts sustained 
the patent. In case it had been paid, it would hâve amounted to more 
than $100,000 for the first year. During the whole time it was paid, 
and including the $5,000 advance payment, it amounted to no more 
than $13,209, while the complainant paid out on account of such ex- 
penses the much larger sum of $14,-521. 

The material provisions of the license contract are as follows: In 
considération of $5,000 paid down, complainant releases defendant's 
assigner from past infringements. It then grants the sole right, ex- 
clusive except as against the licensor, to make, use, and sell the pat- 
ented invention during the fuU patent term (except as to certain mech- 
anism not in question hère). The licensor also agrées to promptly 
bring suit against existing and future infringers, and diligently and 
vigorously prosecute to a final détermination, for the purpose of 
judicially determining the scope and validity of the patent, suppressing 
infringements, "and securing a monopoly of said invention to the 
parties hereto." Defendant's assigner agrées to pay royalties as fol- 
lows : (a) On ail machines made by it during the pendency of the first 
suit of the infringement litigation and prior to its final détermination 
<but not later than December 31, 1905), $1 per machine, (b) On ail 
machines made after a final détermination of such first suit which 
should resuit in an adjudication establishing the validity and scope 
of the patent in such manner as to control and monopolize under it ail 
adding machines employing transversely-movable wide-frame paper 
carriages, $10 per machine until the amount should reach $200,000, 
and $5 during the remainder of the patent term and any reissues and 
extensions. It further agrées to pay $10,000 prior to the final déter- 
mination of the first suit, on account of the $10 royalty; the $5,000 
paid down to be taken as part of the $10,000. The concluding para- 
graphs of the contract are as follows: 

"(7) This contract is based upon the assumptlon that the aforesaid letters 
patent are good and valid in law, and that they can be and will be sustained 
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by tlie courts and glvèn a construction whîch will seeure to the parties hereto 
a substantial monopoly of the manufacture, use and sale of ail addlng ma- 
chines employing a transversely-movable wide-frame paper carrlage, and is to 
be construed and enforced between the parties accordingly, and if, as a final 
resuit of the Utigation herelnbefore mentloned, or as a final resuit of any sub- 
séquent litigatlon upon said letters patent, said letters patent shall be de- 
clared Invalld or shall be so. construed by the court as to fail to substantially 
cover and control ail addlng machines employing such transversely-movable 
wlde-frame paper earriages, then, and In such event, said second party shall 
hâve the rlght to surrendér this agreement and llcensè and be relieved of any 
further obligations thereunder. 

"(8) Said second party shall not be precluded or estopped by the contract 
and license from manufacturing, using and selling addiug machines vvhieh 
do not embody the invention described and clalmed in said letters patent, as 
same may be adjudicated and construed by the courts, but shall at ail times 
hâve the same right and liberty of manufacturing, using and selling machines 
not embodying éald Invention as hâve other persons not parties thereto." 

The inducement to the license contract is thus stated in the bill: 

"Your orator further shows unto your honors that the American Arithmome- 
ter Company, a Missouri corporation at St. Louis, Mo., and which was the pred- 
ecessor of the Burroughs Adding Machine Company, the défendant herem, 
was in the year 1900 engaged in making and selling tabulatlng machines that 
were an infringement upon said letters patent to Felt, and were in that year 
notified by or on behalf of said Felt & Tarrant Manufacturing Company to 
desist from such infringement. But though a considérable correspondence was 
had in relation to the matter between the counsel for the two companles, no 
settlement was arrived at until after the ownership of the said patent to Felt 
passed to your orator, the said American Arithmometer Company eontinuing, 
to make and sell the said Infringing machines desplte the prétest and notice of 
the said Felt & Tarrant Manufacturing Company, and your orator, until somé 
7,000 machinés had been made and sold In infringement of said patent. That 
machines of this kind are expénsive, and thèse machines sold for more than 
$300 eaeh, to wlt, for $400 or thereabouts, and that a small royalty fee under 
the patent from a llcensee ought not to be less than $10 per machine In any 
case, and had such à reasonaWe royalty been pald by the défendant and Its 
predecessor on the said 7,000 machines It would hâve amounted to at least 
$70,000. Your orator further shows unto your honors that, so belag the owner 
of the said letters patent to Felt, and so haylng notified the said American 
Arithmometer Company of the said infringement thereof, your orator entered 
Into negotiation with said Company looking to a settlement of the existing 
dltterencës between them. And as a résuit of such negotiations your orator 
and the said company entered Into a license agreement in writing slgned and 
sealed by your orator and hy the said American Arithmometer Company, and 
dated January 20, 1904." 

_ Pursuant to the contract complainant brought suit April 19, 1904, 
itj this court against Universal Adding- Machine Company, impleaded 
as XJniversal Acçouhtant Machine Company, for infringement of the 
]pëlt patent. This was the **first suit" referred to in the Hcense, and 
Vvas successful in the Circuit Court. 142 Fed. 539. Upon this déci- 
sion being made, défendant caused the fact to be extensively advertised, 
and caused circulars to be printed warning users of the danger of 
biiying the Uiiiversàl Compàny's hlachjne on account of infringement. 
This was against complainant's expresSed wish. The Universal Com- 
pany was thus very greatly injured and a large amount of its trade 
thereby diverted tô the défendant, tb its benefît, as complainant is 
informed and believes, $50,000. The case was taken to the Court of 
Appeals. 140 Fed. 981, 77 C. C. A. 237. 
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The conduct of the défendant which it is allegedwas a répudiation 
of the Felt patent by it, accepted by complainant, is thus stated in 
thebill: 

"The saia Burroughs Company, défendant hereln, appeared In sald Court of 
Appeals by Its dlrector and counsel, Mr. Edward Rector, after It had been 
•urgently requested by your orator net to do so, and against your orator's pro- 
test and opposition, asked for and obtalned leave, as a pretended friend of the 
court, to file, and dld on April 16, 1906, file on behalf of the said Burroughs 
Company, In said suit of your orator against sald Universal Company, a cer- 
tain brief amicus curise. That in said brief the Burroughs Company told the 
•court that it was Interested in the litigation, since, If the Felt patent were sus- 
tained, it would, under the increased rate of royalty due in case the monopoly 
was secured, be obliged to pay upwards of $100,000 in the flrst year after such 
Increase went Into effect, at the rate It was then manufacturlng machines. 
And in said brief the said Burroughs Company repudiated the sald Felt patent 
as void and invalld and of no effect for varions reasons, and asked the court 
to so hold, and told the court that the Burroughs Company held an independ- 
ent and adverse tltle to sald invention, hostile to your orator's title thereto, 
and by virtue of a separate and distinct patent grant, namely, by virtue of a 
certain patent. No. 595,864, dated December 21, 1897, granted to one William 
H. Plke, Jr., whlch patent was owned by said Burroughs Company; and did 
further represent in said brief that Felt had abandoned his invention to the 
sald Plke or other subséquent Inventors ; and further that the machine buUt by 
said Felt early in 1890, and contalnlng the invention, was merely an abandohéd 
«xperlment ànd could not serve as a foundation for the date of his invention 
as against sald subséquent Inventors ; and further in and by said brief did f ur- 
nlsh to said Court of Appeals, in aid of the infrlnger, said Universal Com- 
pany, much in the way of apt argument and suggestion and many points and 
authorlties and which, as your orator is informed and believes, had great in- 
fluence upon said court In causiug it to décide adversely to your orator as said 
court did upon an InsufBcient record and without knowing the real f acts ; and 
■did In said brief represent to said Court of Appeals that sald Felt, from early 
In the year 1890 to May, 1898, a perlod of eight years, did nothlng looking to 
the puttlng of his sald Invention into the iwssession of the public." 

The appeal resulted iti a reversai, with direction to dismiss the bill. 
On the day of the hearing in the Court of Appeals, April 16, 1906, 
•complainant elected to accept the situation thus created by défendant, 
and immediately notified it that complainant considered the license at 
an end, and that it should regard défendant as an infringer if it per- 
sisted in making infringing machines in the future; and complainant 
repeated this notification by registered letter to défendant January 7, 
1907. For more than a year thereafter défendant kept silent under 
such notice, and thus led complainant to believe that it had given up 
the license, but later, and in the infringement suit against it, défendant 
set up the license agreement as a défense. As already stated, its plea 
of license was sustained, whereupon this action to cancel the license 
was brought. 

It was held in the former suit between thèse parties that there was 
no cancellation of the contract by agreement, that it was still in force 
and a good défense in bar, and would so continue until set aside in a 
suit brought for that purpose. The questions now presented are the 
proper construction of the license contract, and whether the conduct 
of défendant authorizes its cancellation. 

The proper construction of the license contract I think is that the 
$5,000 paid down was for a release of any possible damages and profits 
on adding machines made by the licensee up to a time coïncident 
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substantially with the making of the contract, and that the agreement 
to pay a 'dollar a machine af ter that time pending the first suit to test 
the patent, but not later than December 31, 1905, if the suit should be 
decided after that date, was the considération for^ the license to make, 
use, and sell the patented invention from January 1, 1904, to the end of 
the patent term. Thèse license fées were fully paid. If the test suit 
should be successful, the licensee was to pay an increased royalty; 
otherwise no further sum was to become due. Therefore this grant 
of thé right to make, use, and sell was made for the payments made 
■up to December 31, 1905. The sum to be paid was its considération. 
In a certain event the price was to increase ; in another to remain as 
it was. Thus the price was contingent, not the grant itself. That 
was to remain vested forever, whatever might happen to the lawsuit. 
The patent estate or right which the licensee bought and paid for 
was by no means contingent or conditional, but vested and absolute. 
No condition whatever, subséquent or otherwise, attached to it. AU 
that was conditional was the price to be paid for the transf erred prop- 
erty right. So défendant is the owner of that right, unless it may be 
divested by this suit, by reason of the alleged forfeiture growing out 
of its attack on complainant's right to a decree in the Universal Case. 
Clearly the contract became an executed one after the money was 
paid. The title to the invention had passed, at a certain price. That 
price, it is true, was subject to change, upon the contingency of the 
patent being sustained. If that event did not happen, both title and 
price were to remain the same. 

It is not unusual to insert in a patent license a provision that the 
royalty shall cease if it shall at any time be "judicially decided" that 
the patent is void or does not secure the mbnopoly. Such clauses are 
inserted on the assumption that the licensee, when sued for royalty, 
is estopped to deny the validity of the patent, and to give him the 
benefit of litigation by or against third persons, notwithstanding that 
rule. United States v. Harvey Steel Co., 196 U. S. 310, 25 Sup. 
Ct. 240, 49 L. Ed. 493. And such a clause has been held to mean a dé- 
cision by the Circuit Court of Appeals, and not one by the Circuit 
Court, where an appeal is promptly taken. Critcher v. Ûnker (C. C.) 
169 Fed. 653. 

As already suggested in the opinion in the former case between the 
same parties, brought for infringement of the Felt patent, but which 
was dismissed because of the license contract, a person may not make 
an agreement upon condition, and then escape obligation by preventing 
the happening of the condition. If the obligation would hâve arisen 
but for the act of the person to be charged with it, the contingency is 
deemed to hâve happened, and the liability is complète. But the de- 
fendant did not prevent the complainant's winning the Universal Case. 
The adverse décision was because the record showed the patent void. 
Défendant helped to procure that resuit, but the proximate cause of 
that conséquence was the state of the record, not the brief and argu- 
ment of défendant. Even though it were demonstrable (though it can- 
not be in the nature of things) that the décision would hâve been oth- 
erwise but for defendant's action, still that resuit was the proximate 
légal conséquence of the record, by which the adverse judgment was 
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compelled. Suppose the Universal Company had defatilted in the 
Court of Appeals, and that affirmance would hâve resulted but for 
défendant getting heard and showing the state of the record. Even 
then the resuit would be clearly traceable to the record, and to that 
alone. 

This conclusion has not been reached without much study and re- 
flection, after very full and able argument on both sides, and it may 
therefore be well to consider the point further. The case was brought 
by complainant against the Universal Company alone. Défendant nei- 
ther was, nor could properly be, a party. Yet it had a very great 
interest in the suit, probably much more than the Universal Company, 
because a resuit adverse to complainant might, and probably would, 
release it from a quarter of a million royalty. If complainant had 
sued défendant for royalty, or for infringement in using that part of 
the invention reserved from the grant, or for some other reason, de- 
fendant could not hâve been heard to attack the validity of the patent. 
A licensor is entitled to the silence of the licensee respecting the valid- 
ity and j >rima f acie scope of the patent, as held by the Circuit Court of 
Appeals of this circuit in Indiana Manufacturing Company v. J. I. 
Case Threshing Machine Company, 154 Fed. 365, 83 C. C. A. 343. 
How does it happen then that the licensee must keep still when sued 
directly, but may attack the validity of the patent when the suit is 
against another, and the licensee is permitted quasi intervention by rea- 
son of its vital interest? In both cases the parties are antagonists. 
The Comptograph Company is substantially complainant, and the Bur- 
roughs Company défendant, in one case equally with the other. Both 
parties hâve very large and exceedingly valuable interests. Why 
should the Burroughs Company be completely estopped in one case and 
not in the other? It used its position and interest as licensee under 
the Comptograph Company to get into the Court of Appeals, only to 
attack the very title by which it claimed that interest. It asserted 
complainant's title to be sufficient to give it a standing in that court, 
but not sufficient to give any protection to complainant. Why should 
not a person be precluded from taking such an inconsistent and appar- 
ently unfair position? 

The answer is that défendant was permitted to do ail this by the 
Court of Appeals, that the doing of it did not injure complainant, and 
that a Hcensee's duty to maintain silence is not one of completely per- 
fect obligation. Suppose he is sued for infringement and claims a 
license; Ijut, deeming his right to the license not entirely clear, he 
pleads nonpatentability, or prior public use, thus attacking the patent. 
The court sustains the patent but finds défendant a licensee. It would 
seem clear that the conduct of the défendant in thus repudiating the 
license would not justify its cancellation. This question has not been 
adjudicated, but the case supposed occurred in Lane & Bodiey Co. v. 
Locke. 150 U. S. 193, 14 Sup. Ct 78, 37 h- Ed. 1049. The licensee 
may buy in a hostile patent to save himself from litigation, and better 
his estate. No harm results to the licensor so long as the license is 
respected. It seems to be true, indeed, that a grantee cannot assert 
that the title obtained from his contestant is sufficient for his owu 
protection but not available to that contestant. Robertson v. Pickrell, 
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109 U,-S>,608, 3 Sup, Ct,407, 37; L. Ed.. :1049. The Burroughs Com- 
pany got into. court in the Universàl Gase by virtue of the title ob- 
tained by it through the license, and at once took the position that that 
very title was not, available to the licensor, its opponent in that c^se. 
It seems that the Circuit Court of Appeals might properly hâve denied 
it the right to do ,this. Bybee v. Oregon & California R. Co., 139 
U, S. 663, 11 Sup! Ct, 641, 35 L. Ed. 305. But the question was not 
■ortly one for that court alone, especially ; in view of its great interest 
in having the fullest possible présentation of the case, but the décision 
avoiding the patent did not resuit froni such permission, or from de- 
• fendantes argument, but from the, state of the record in that suit. 
Complainant;Could not maintain an action for damages for such act 
of défendant, so permitted by the court of last resort, because it was 
thus mïide a perfectly lawful act, and because no harm resulted from 
it;thç resuit being due to another cause. When the Court of Ap- 
peals allowed défendant to file the brief and argue the appeal,, those 
acts were absolutely legalized and rendered entirely innocent and 
proper, especially as the défendant is not charged with fraud or any 
misrepresentation whatever. 

If an executed contract or transfer of property rights can be re- 
scinded under any circumstances for breaches by the grantee, the case 
must be of the clearest possible character, and the damage direct and 
undoubted. Rutland Marble Go. v. Ripley, 10 Wall. 399, 19 L. Ed. 
555; Kauffman v. Raeder, 108 Fed. 171, 47 C. C. A. 378, 54 L. R. A. 
347. Canceling an exebuted contract is "an exertion of the most ex- 
traordinary power of a court of equity." Atlantic Delaine Co. v. 
James, 94 U. S. 307, 34 L. Ed. 113; Electric Goods Mfg. Go. v. Kol- 
tonski (G. C.) 171 Fed. 550. Certainly a cancellation cannot be made 
by reason of an act expressly authorizedby a court of last resort, and 
tnus legalized in the clearest and most emphatic way. No right of 
répudiation was expressly reserved in the license under considération, 
If anysjich right exists, under any state of facts, it results only from 
some implied condition of the contract. A right of surrender is ex- 
pressly reserved to the licensee, in a certain event, thus tending to nég- 
ative any corresponding right of the licensor (Guyot v. Thomson, 
infra), especially in an executed contract. It has been held in the 
House of Eords that a patent Hcense is irrévocable, in the absence of 
a réservation pf the right, and that the licensor is^confined to an action 
for damages, or, in a proper case, an injunction. Guyot v. Thomson, 
64 L. J. Ch. .33, 3 L. R. Çh. Div. 388, 8 Reports, 814, 71 L. T. (N. S.) 
416. The law is otherwise in this country as to executory contracts of 
license. Hartell v. Tilghman, 99 U. S. 547, 555, 35 L. Ed. 357; 
Standard Dental Mfg. Go. v. National Tooth Co. (C. G.) 95 Fed. 391; 
Comptograph Go. v. Burroughs Adding Machine Co. (in this court, 
1909) 175 Fed. 787. As to such licenses no doubt the licensee might 
assume such a hostile attitude towards the patent as to show a dis- 
claimer or répudiation of the license, and which, if accepted by the li- 
censor, might amount to an agreement of surrender, operative im- 
mediately. Wood v. Wells, 6 Fish. Pat. Cas. 383, Fed. Cas. No. 17,- 
967. But it seems that even such an agreed répudiation would not 
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aflfect interests already vested in the licensee. Nor is there anything 
to show any intention to renounce the license contract on the part of 
the défendant. In the Court of Appeals it took the position that be- 
cause it was a licensee, and thus had a vital interest in the litigation, 
it was in a position to attack the patent. In this way it insisted on 
the license, which it now daims gave it the right to do what it did. 
There is nothing in this f rom which a voluntary répudiation can prop- 
erly be inferred. 

There was much argument on the hearing to the effect that it would 
hâve been against public policy to imply an agreement by défendant 
not to contest complainant's right to the extent of abstaining from 
calling attention to facts in the record of the Universal Case which, if 
noticed, would compel a décision against the patent. This position 
finds some support in Pope Mfg. Co. v. Gormully & J. Mfg. Co., 144 
U. S. 248, 12 Sup. Ct. 641, 36 L. Ed. 423, although in that case it was 
the agreement to keep silence after the license expired which was con- 
demned; and the case was distinguished on that ground by Judge 
Grosscup in Philadelphia Creamery Co. v. Davis & Rankin Bldg. & 
M. Co. (C. C.) 77 Fed. 879 ; Consolidated Rubber Tire Wheel Co. v. 
Finley Rubber Tire Co. (C. C.) 116 Fed. 629, 638. _ 

As to the exceptions to the biU on the ground of immaterial matter, 
some of the averments are not strictly material to complainant's case. 
But it should hâve the greatest possible opportunity of presenting its 
theory of répudiation, and its right to relief, and I hâve therefore 
thought best to overrule ail of them. 

The exceptions will be overruled, and the demurrer sustained. . 



AUTO SPRING REPAIREB 00. v. GRINBERG et al. 
(Circuit Court, S. D. New Yorkl January 26, 1910.) 

Patents (§ 210*)— License— Implied License feom Sale of Parts. 

Purchasers from the owner of a patent of parts used In making the 
patented article held to havp an implied license to make as many of the 
patented articles as were neeessary to use up ail of such parts. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. §210.*] 

In Eqùity. Suit by the Auto Spring Repairer Company against Da- 
vid Grinberg and Adolph Morris. On motion for preliminary injunc- 
tion. Motion granted. 

C. S. Champion, for co'mplainant. ' 

S. S. Meyers, for défendants. 

HAND, District Judge. I hâve no trouble in construing the mém- 
orandum of delivery to the défendants at the time they purchased the 
odd parts of the repairer as équivalent to a license to them to make 
them up, Moreover, under the circumstances which attended the sale, 
I think a license covered the right to supply any parts sufficient to use 
up ail those parts which were delivered. In other words, as there were 
more bolts ànd plates than enough to supply the arches delivered, I can- 

*For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not but think that the parties meant to give the défendants the right 
to make new arches, so as to use up those bolts and plates. The pat- 
entee's business at the time was supposed to be over. It was, of course, 
possible that a new company would be formed; but that was neces- 
sarily a remote contingency. Cluff wished to dispose of the junk for 
what he could get, and it must hâve been the intention of both sides that 
the purchaser should hâve the right to use it in any way that he wish- 
ed, which included making it up into the patented articles. It is true 
that Cluff dénies having made the gênerai statements attributed to him, 
and further says that he toJd Morris that he was to make no more arch- 
es, as they were patented. Upon this, however, I cannot décide at this 
time, for I must résolve disputes against the injunction pendante lite, 
even when they concern the license itself, which is interposed as a dé- 
fense. 

Therefore let a writ go forbidding the défendant from making or 
selling any of the patented articles, except such as contain some of the 
parts which were sold and delivered to them by the old partnership 
on February 13, 1909. The writ will also provide that they must not 
colorably distribute the parts, so as to make them last as long as pos- 
sible, but must use as many of the parts sold as they can in making up 
each article. 

The question of whether they hâve already sold articles outside of 
the license must be reserved for the accounting, and that of whether 
they sell any in the future will come up under contempt proceedings. 
The right being unquestioned, they cannot be hurt by this injunction, 
even if they hâve not in fact sold any outside of the license. 



KEHOE et al. v. BRADFORD & LASHER. 

(Circuit Court, T>. Vermont January 28, 1910.) 

No. 98. 

Patents (S 282*)— Suit for Infeingement— Ancillabt Suit. 

ïhe coinplainants In a suit in a fédéral court for Infrlngement of a 
patent. In which an interlocutory decree has been entered adjudging in- 
frlngement and grantlng an injunction, cannot, while such suit Is still 
pending, maintaln a suit in another district for the sole purpose of having 
the défendants thereln adjudged to hâve been the real parties in Interest 
In the prior suit and bound by the decree and injunction. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg.§ 282.*] 

In Equity. Suit by Charles S. Kehoe and others, executors, against 
Bradford & Lasher. On demurrer to bill. Demurrer sustained. 

Chas. F, Perkins, for complainants. 
Wm. A. Macleod, for défendants. 

MARTIN, District Judge. The complaint, briefly stated, allèges that 
the orators hâve been duly appointed executors and executrix, respec- 
tively, of the last will and testament of Charles Cooper, late of Ben- 

*For other cases see same topic & § numbek In Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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nington, Vt., and that the said Cooper was the lawful owner of a cer- 
tain patent of new and useful improvements in circular knitting ma- 
chines. It seems to be drawn in due form, and contains the essential 
allégations as to the patent, its usefulness, validity, and ownership by 
the said Charles Cooper at the time of his decease, and of an infringe- 
ment of said patent by the défendants. It further allèges that the said 
Charles Cooper on the 3d day of November, 1903, filed a bill of com- 
plaint in the Circuit Court of the United States for the District of Mas- 
sachusetts against the Otis Company, a corporation organized under 
the laws of Àlassachusetts, and a citizen and résident of Massachusetts, 
and having its usual place of business in Ware, for an infringement of 
said letters patent; that pleadings were filed and issues joined; that 
the said défendants, Bradford & Lasher, assumed and conducted the 
défense of said suit as the manufacturers of said machine so used by 
the défendant Otis Company, and that they were the real défendants 
in said suit; that they conducted the trial thereof, adduced évidence, 
and cross-examined witnesses ; that on the 5th day of June, 1909, an 
interlocutory decree for complainants was entered by order of said 
Circuit Court for the District of Massachusetts, adjudicating said let- 
ters patent to be good and valid, and that the fourth claim thereof was 
infringed by the défendants, and an order and injunction restraining 
the défendant from further infringement, etc. 

"And by reason of thcse said acts and matters done by the said Bradford & 
Lasher in the défense of said suit, and wlth the orators' knowledge, the said 
défendants herein are now estopped to deny that they were the real défend- 
ants In said suits against the said Otis Company, and from setting up or 
relylng upon any matter In this suit, denying or Impeaching the validity of 
your orators' said patent or its infringement, and from relylng upon any and 
ail défenses to this said Mil of complaint. 

"To the end, therefore, that the said défendants, Bradford & Lasher, may 
answer the premises. that the said Bradford & Lasher may be decreed to hâve 
been the real parties défendant in the said suit against the Otis Company, to 
be included in and bound by the said decree of the said court in the said case, 
and by the injunction heretofore Issued In the said suit, and be enjoined and 
restralned from setting up or relylng upon any and ail défenses to the merlts 
of your orators' bill of complaint." 

The prayer of the bill is to the effect that thèse défendants be de- 
clared to be the real parties défendant in the suit against the Otis Com- 
pany, to be included in and bound by the decree therein, by the in- 
junction therein, that they be enjoined from setting up any défenses to 
the merits of the présent bill of complaint, for an account of profits 
and damages, and for gênerai relief. 

There is no prayer that the défendants be adjudged infringers, or 
for an injunction, except that this court in this district enforce the in- 
junction orders of the court of Massachusetts therein granted upon an 
interlocutory decree. 

To this the défendants demur. Had the orators, in their bill of com- 
plaint, set forth the action which is still pending in the Circuit Court 
of the United States for the District of Massachusetts and the proceed- 
ings therein for the purpose of obtaining a preliminary injunction or- 
der in this court, or to inform the défendants that, should the de- 
cree in the Otis Case become final, they should ask that such decree 
operate as an estoppel as to the merits involved in the case in this dis- 
175 F.— 51 
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trict, such pleading- mîght not be deemed impertinent, if accompanied 
with prayer that the défendants be adjudged infringers and with the 
ordinary prayers for relief. Such averments might be answered and 
issues joinèd; but the allégation that the interlocutory decree in an- 
other district, while the case is still pending in that district, shall op- 
erate as an estoppel, and the défendants be denied ail right to plead 
the merits, is def ective, and to that part of the bill thus f ramed the de- 
fendants are not bound to answer. 

The demurrer is sustained, with leave for the complainant to amend 
within 30 days. The matter of terms with the court. 



UNITED STATES V, McCRORY. 
(Circuit Court, N. D. Georgla. January 11, 1910.) 

POST Offiok (§ 35*)— "UsiNG Mails to Defkaud"— Eléments of Offense. 

To eonstitute the offense of "using the mails to effectua te a scheme to 
defraud," within Bev. St. § 5480 (U. S. Comp. St 1901, p. 3696), thé 
scheme must hâve béen one whlch contemplated the use of the post office 
establishment to effectuate it, and it is not sufflcient that the mails were 
nsed as a mère Incident to some fraudulent scheme. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dlg. 
135.* 

Nohmallable matter, see note to Timmons v. United States, 30 C. O. 
A. 79.] 

L. B. McCrory was convicted of using the mails to defraud, and 
moves for a new trial. Motion overruled. 

The défendant in this case was indlcted under section 5480 of the Revised 
Statutes of the United States (U. S. Comp. St. 1901, p. 3696), and the third 
count In the Indlctment was as foUows: 

"And the grand jurors aforesaid, on their oath aforesaid, do further présent 
that the sald L. B. McCrory, Jr. tdoing business under the name and style of 
'Crédit Adjustlng Company'), on the Ist day of September, 1908, in sald dis- 
trict, and within the Jurisdlctlon of sald court, having theretofore devised a 
scheme and artifice to defraud one George I. Brandon of the sum of flve hun- 
dred dollars, to be effected hy Intending to open and by opening correspondence 
and communication with thè sald George I. Brandon, by means of the post 
office establishinent of the United States, whlch sald use and mlsuse of the 
post office establishment of thé United States was a part of the sald scheme to 
defraud, and whlch sald scheme and artifice to defraud was and Is in sub- 
stance and to the efCect as foUows: That he, the saîd L. B. McCrory, Jr., woùld 
Incorporàté, forin, and earry on a certain pretended collecting and audltlng 
business at Atlanta, Georgla, under the name and style of 'Crédit Adjusting 
Company.' That he, the sald Ij. B. McCrory, Jr. (dolng business under the cor- 
porate name and style of 'Crédit Adjustlng Company'), would, by means of 
the post office establishinent of the Ûnitéd States open communication and cor- 
respondence with the sâid George I. Brandon, and f àlsély prétend to the sald 
George I. Brandon that the sald 'Crédit Adjustlng Company' (cojiducted by 
the saidMi, B. McCTory, Jr., and G. S. Ames, under the corporate name and 
style of 'Crédit AdJusting Company') wasand is solvent and dolng a legltimate 
and prospérons collecting and audltlng business at AtMnta, Georgla, having 
a capital of twenty-flve thousand dollars, and contemplated establishlng, open- 
ing, equlpping, and furnishing and conducting a branch office at LouisvUle, 
Kentucky, for carrying on a legltimate collecting and audltlng business at that 
place, and to falsely represent and prétend to the sald George I. Brandon that 
if he would deposit with the said 'Crédit Adjusting Company' (conducted as 

•For other cases see same topio & § ndmber in Dec. & Am. Digs. 1907 to d,ate, & Bep'r Indexes 
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aforesald nnder the name and style aforesaid) the sum of flve hundred dol- , 
lars as an Investment and as an e^ldenee of Us good falth, the said 'Crédit 
Adjustlng Company' (conducted as aforesaid under the name and style afore- 
said) would establish, furnish, open, and equip a branch office at Louisville, 
Kentucky, pay ail expenses, employ the said George I. Brandon as manager of 
sa:id office and business at Louisville, Kentucky, pay hlm a salary of seventy- 
five dollars per month, together wlth one-half of ail the net profits on ail the 
business done through said office, and refund to the said George I. Brandon the 
said investment of five hundred dollars should he désire to sever his connection 
wlth said Company at any tlme after six months ; to falsely prétend and repre- 
sent to the said George I. Brandon that the said 'Crédit Adjustlng Company' 
(conducted as aforesaid under the name and style aforesaid) was doing a legiti- 
mate and prospérons business and was ofCering to hira, the said George I. Bran- 
don, a Sound and legltimate business proposition. Whereas, in truth and fact, 
the said 'Crédit Adjustlng Company' (conducted by the said L. B. McCrory, Jr., 
and G. S. Ames under the corporate name and style of 'Crédit Adjustlng Com- 
pany') was not solvent and did not hâve a capital of twenty-flve thousand dol- 
lars, but was and is insolvent, and was not doing a legitlmate and prospérons 
collecting and auditing business at Atlanta, Georgia, and did not intend to es- 
tablish, open, equip, furnish, and conduct a branch office at Louisville, Ken- 
tucky, for carrylng on a legltimate collecting and auditing business at that 
place, and did not intend to refund to the said George I. Brandon the said in- 
vestment of flve hundred dollars, or any part thereof, and did not intend to pay 
the said expenses of said office, and did not intend to pay the said George I. 
Brandon the said salary of seventy-flve dollars per month, and knew that no 
profits would be derived from the business at said office at Louisville, Ken- 
tucky, and the said 'Crédit Adjustlng Company' (conducted as aforesald un- 
der the name and style aforesaid), was not doing a legitimate and prosperous 
business at Atlanta, Georgia, and was not offering to the said George I. Bran- 
don a Sound business proposition, but, on the contrary, the said pretended col- 
lecting and auditing business was flctitious, fraudulent, and unsound, and each 
and ail of said pretensions were and are false and deceptive, and the same 
were devlsed and concocted by the said L. B. McCrory, Jr. (doing business as 
aforesaid), wlth intent to deceive the said George I. Brandon, and wlth intent 
thereby fraudulently to induce and cause the said George I. Brandon to de- 
posit wlth the said 'Crédit Adjustlng Company' (conducted as aforesaid under 
the name and style aforesaid) for the fraudulent gain and beneflt of him, the 
said L. B. McCrory, Jr. (doing business as aforesaid), the said sum of five hun- 
dred dollars in money, and thereby to unlawfully defraud and injure the said 
George I. Brandon in said sum. 

"And the said L. B. McCrory, Jr. (doing business as aforesaid), did then and 
there unlawfully, knowingly, and fraudulently, in and for executlng the afore- 
said scheme and artifice, and in and for attempting to exécute the same, place 
and cause to be placed in the post office of the United States at Atlanta, 
Georgia, a certain letter, inclosed in an envelope, post paid, and directed to 
Mr. George I. Brandon, Cadiz, Ky., to be sent by the said post office establish- 
ment of the United States, which said letter was and Is as follows, to wit: 

" 'G. S. Ames, Près. & Mgr. L. B. McCrory, Jr., Snpt. Agencies. 

" 'Office Connections in ail Principal Citles. 

" 'Our $10,000 Guarantee Bond for Your Protection. 

" "Crédit Adjustlng Company. 

" 'Incorporated Capital, $25,000.00. 

" 'Collections of ail Auditing and 

kinds made anywhere Home Office: 301-303 accounting done 

using copyrighted Kiser Building. on reasonable 

System. terms. 

" 'Atlanta, Ga., Sept. Ist, 190a 
"'Mr. Geo. I. Brandon, Cadiz, Ky. — Dear Sir: Replying to your favor of 
récent date will say, we had the State of Ky sold to a responsible man for 
$1,000 cash, and he found that his flrm would not release him firom the près- 
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ent contract untll Jan. Ist, 1909, and we had to let It pass wlth hlm, therefom 
It Is "wlde open to you" now and we hâve declded to allow you the refusai. 
We got favorable reports on you and we feel wllUng to do business with you, 
as soon as you get ready. In regard to the Oominerclal Ageneles, we hâve 
never made a statement to them, and they would not hâve reliable Information 
on our ooncern uniess we would furnlsh them data and then let them verify 
same, and w'Hl glve you some références to whom you may wrlte and ascertaln 
something deflnlte, In addition to what you mlght gather from Bradstreet's. 
If further information is desired, wrlte and ask for it, and then we can ar- 
range a meeting to get at the détails of the proposition. Awaitlng yonr fur- 
ther favor, we remain, 

" Tours truly, Crédit Adjusting Co.,' 

" 'GSA/CV. By L. B. McCrory, Jr., S. A. 

" 'Eefer to: U. S. Métal Co. Atlanta, Ga. 

" 'H. T. Rawllns & Co. Atlanta, Ga. 

•"P. H. Brewster, Jr., Atlanta, Ga. (with Dorsey, Brewster & 
Howell, Attys. for So. Ry. & others). 

" 'B. L. Harllng, Atlanta, Ga. 

" 'Geo. M. Best & Co. Atlanta, Ga. 

" 'Gould & Co. Atlanta, Ga. (Bankers). 
" 'A swom statement will be f urnished you when we meet, for your Inspec- 
tion.' 

— "he, the sald L. B. McCrory, Jr. (doing business as aforesaid), intending then 
and there to defraud the sald George I. Brandon, contrary to the form of the 
Statute In such case made and provided and against the peace and diguity of 
the United States of America." 

F. C. Tate, U. S. Atty., and Jno. H. Henley, Asst. U. S. Atty. 
George I^. Bell & Son, for défendant. 

NEWMAN, District Judge (after stating the facts as above). In 
disposing of this motion for a new trial, I wish to say this : In the be- 
ginning of the case, and during the trial, the doubt I had about the case 
was whether or not, under the facts, it came within the statute aimed at 
the use of the United States post office establishment to efïectuate and 
carry out a scheme to defraud. It is necessary, under this statute, that 
the scheme to defraud should be one which contemplated the use of the 
post office establishment to effectuate it, and it is not sufficient that the 
use of the mails was a mère incident to some f raudulent scheme. I con- 
sidered this matter carefully as the trial went on, and became satisfied 
that, under the statute and under the authorities construing and apply- 
ingit, a case was made for submission to the jury. It was submitted to 
the jury, and the jury found the défendant guilty on the third count 
in the indictment. 

After careful considération of the matter, I do not believe that there 
is any reason for setting aside the verdict, nor, in ray judgment, is 
the newly discovered évidence sufficient to justify the granting of a 
new trial. The évident purpose of the advertisements was to elicit cor- 
respondence through the United States mails, and it had this resuit, 
so that there seems to be a case wholly within the statute, if the jury 
believed it well proven, as they evidently did. 

The court instructed the jury as follows: 

"Ton will hâve observed from the readlng of this statute that there are 
three Ingrédients In this offense: First, the devlsing or intending to devise 
a scheme or artifice to defraud ; second, such scheme or artifice to defraud to 
be effected by. opening or Intending to open correspondence with any person 
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or persons, or by Indtlng the other person to open communication wlth the 
person so devlslng or Intendlng; and, thlrd, for the purpose of executlng or 
carrylng Into effect sueh scheme, actually placing a letter tn the mails. 

"It must be a scheme to defraud whlch contemplâtes the use of the post 
office establishment of the United States to efifectuate it. A mère scheme to 
defraud, by Itself, would not be a matter cognizable in the courts of the United 
States. It Is the Intent and design to accomplish the scheme, or efCectuate It, 
by the use of the post office establishment, and then by the deposit of th» 
letter in the mails, in pursuance of this scheme and Intent, and to consum- 
mate it. It may be done, also, as you will hâve perceived from the language 
of the statute, by Inciting others to open correspondence through the mails 
wlth the party so Intending and designing to carry out a fraudulent scheme 
or artifice by the use of the mails." 

I think this was a fair statement bi the law and a libéral statement 
of it to the défendant. The jury being satisfied that the évidence 
made a case under thèse instructions, and the other portions of the 
charge wljich it is unnecessary to refer to now, the verdict should 
stand. 

An order may be entered overruling the motion for a new trial. 



GILL T. WATER.HOUSH. 

(Circuit Court, W. D. Washington, N. D. January 10, 1910.) 

No. 1,633. 

1. Limitation of Actions (S 167*) — Limitations Applicable to Particitlab 

Actions— Action on Wkitten Guabantt. 

An action on a written guaranty of any and ail Indebtedness of a thlrd 
party to the promisee is one on a written contract, and under the statute 
of Washington Is not barred by limitation until the expiration of sir 
years from the time the right of action agalnst the guarantor aecrued, 
regardless of whether an action against the principal debtor would be 
barred. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Dec. Dlg. $ 167.*1 

2. Limitation or Actions (§ 53»)— Accbual or Right or Action— Action oh 

Contract or Guaeantï. 

In an action on a written guaranty of any and ail Indebtedness of & 
thlrd party to a bank, whether then existing or thereafter contracted, 
where such indebtedness was in part for money borrowed and in part on 
open accounts containlng Items of débit and crédit, the entire account 
therefor is to be treated as a single current and mutual account for the 
purpose of the statute of limitations, and under Pierce's Code Wash { 
290 (Ballingers' Ann. Codes & St. § 4806), limitations commenced to run 
In favor of the original debtor at the date of the last item, and also, un- 
less a demand was necessary under hls contract. In favor of the guarantor. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dlg. § 53.*] 



At Law. Action by John Gill against Frank Waterhouse. On 
demurrer to amended complaint. Demurrer overruled. 
Hughes, McMicken, Dovell & Ramsey, for plaintiff. 
Bogie & Spooner, for défendant 

•For other ouei «e* «ame toplc ft | MOidii.- ui Dec. A Am. Dlg». 1907 to daU, & Rep'r Indexes 
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HANPÔÉÏ), District Judgé. This action is founded upon a vvrit- 
ten contract, of ;which thé f ollowing is a copy : 
"To the Commercial Banli of Scotland, Limited: 

"I, ^rank Waterhouse, merchant, Tacoma, Washington, United States. 
AnieHca, hereby guarantee you payment of ail sums of which Frank Water- 
house, Limited, of 147 Oannon street, London, whether on an account or ac- 
counts kept in their name in your bocks and opéra ted on for them by checks or 
drafts stgned by two of their directors and their secretary, ali for the time, 
or on biUs, promissory notes or other obligations, are or may be liable to you ; 
but the amount for which I shall be liable under this guaranty shall not ex- 
ceed twenty-one thousand pounds sterling, wlth interest from the date or 
dates at which the said Frank Waterhouse, Limited, hâve beeome or shall 
become Indebted to you. And I declarç (1) that you shall be entitled to require 
from me, whenever you think fit, a payment or payments to account of my 
llabllity ; (2) that you may grant to the sald ITrauk Waterhouse, Limited, or to 
the obligants in any bills of exchange or promissory notes or other writlngs 
received by you from them, or in which they may be liable to you, time or 
other Indulgence, and compound wlth them or such obligants, and may give 
up any securities which you now hâve or may hereafter bave belonglng to the 
sald Frank Waterhouse, Limited, or to others, ail wlthout Consulting me, and 
without affecting my obligation to you ; (3) that I shall not be entitled to rank 
on the estate of the said Frank Waterhouse, Limited, in respect to any pay- 
ment or payments to account as aforesaid, nor to bave the benefit of any 
securities sueh as aforesaid untU your whole clalms against them are satis- 
fied ; and (4) that this guaranty is a continuing obligation, and can be recalled 
by me only by wrltlng, and shall remaia In force notwithstanding my death 
until recalled in writing, and shall apply to ail sums for which the said Frank 
Waterhouse,! Limited, shall become indebted to you prier to such recall. 

"In Witness Whereof, thèse présents are subscribed by me at London on the 
sixteenth day of February, eighteen hundred ninety nine, before thèse wit- 
nesses, Andrew Whitlie, manager, and WUliam Bamford Lang, accountant, 
both of your branch there. [Signed] Frank Waterhouse. 

"[Signed] And. Whitlie, Witness, 

"[Signed] W. Bi, Lang, Witness." .. 

The plaintiff sues as assignée of the original promisee. A demur- 
rer to the original complaint was sustained by the court for the reason 
that â demand upon the défendant for payment and his refusai to 
pay was alleged, and the date of said demand was omitted, and the 
pleading did not contain a clear statement showing that the action 
was commenced within the period prescribed for the commencement 
of actions by the statute of limitations of this state. By leave of the 
court an amended complaint has been filed, which has also been at- 
tacked by a demurrer on the ground that the action is barred by our 
statute of limitations. In ruling upon the former demurrer, the court 
held that this action is founded upon a written contract, and not bar- 
red by our statute of limitations, if the cause of action accrued less 
than six year^ previous to the date of filing the complaint. To that 
extent the décision was adverse to the contention of the défendant 
that the action is barred becausé an action upon an open current ac- 
count against the principal debtor would be barred in this state by 
the statute which prescribes three years as the Hmit of time within which 
such an actiotl may be commenced. That contention rests on an as- 
sumption that the bar of the statute extinguishes the debt, and neces- 
sarily the obligation of the guarantor is discharged whenever the 
principal debtor becomes unburdened of liability. The court now 
adhères to the opinion previously expressed. Therefore the vital 
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question to be decided is: Did six years elapse between the time 
when the cause of action accrued, and the commencement of this ac- 
tion ? 

By the amended complaint it is alleged that between the 18th day 
of March, 1898, and the 31st day of October, 1903, the promisee 
advanced and loaned to the principal debtor sums of money amount- 
ing in the aggregate, with interest added, to more than the amount 
guaranteed, and that after crediting ail payments the balance remain- 
ing unpaid exceeds the amount guaranteed; that from time to time 
between the dates above mentioned, at the spécial instance and re- 
quest of the principal debtor and of the défendant, the promisee 
granted "to the said défendant time and indulgence upon the indebt- 
edness and the varions items thereof" until the 31st day of October, 
1906, on which date the promisee made a formai demand upon the 
défendant for payment, which was then refused. This action was 
commenced January 3, 1908. The complaint refers to three separate 
accounts, itemizing the transactions between the promisee and the 
principal debtor, copies of which are annexed as exhibits, and the 
demurrer attacks the complaint in its entirety, and specifically each 
of the three accounts as if they were distinct and separate causes of 
action. One of said accounts, denominated "Loan Account," con- 
tains no item of débit or crédit subséquent to the date on which the 
guaranty contract was executed, except a charge of accrued interest. 
The other two accounts appear to be current accounts, containing 
débit and crédit items. One of them extends from March 18, 1898, 
to August 6, 1903, there being no interval of one year between the 
dates of items. The third account contains three cash items dated 
in the year 1898, one dated in 1900, one in the year 1901, and two in 
the year 1903. From time to time between the 7th day of May, 1898, 
and the 31st day of October, 1903, charges for interest on the loan 
account were entered in the other two accounts, and statements of 
the accounts were from time to time, up to and including said 31st 
day of October, 1903, rendered to the debtor and to the défendant, 
and were assented to by both. The Code of this state prescribes that : 

"In an action brought to recover a balance due upon a mùtual, open and 
current account, where there bave been reclprocal demands between the par- 
ties, the cause of action shall be deemed to hâve accrued from the time of 
the last Item proved In the account on either side, but whenever à period of 
more than one year shall hâve elapsed between any of the séries of items or 
demands, they are not to be deemed such an account." Pierce's Code 1905, 
§ 290 (Ballinger's Ann. Codes & St. § 4806). 

Keeping in mind the fact that this action is founded upon the writ- 
ten contract of guaranty, which comprehends the indebtedness exist- 
ing at the time of its exécution as well as the indebtedness subse- 
quently incurred, the court holds that, for the purpose of deciding 
the questions raised by this demurrer, the three accounts must be 
treated as one gênerai, open, current, and mutual account, and there- 
fore the date of the last cash item, to wit, October 30, 1903, is the 
date on which a cause of action upon the account became fully ma- 
tured, and that is the date on which the statuts of limitations com- 
menced, to run in favor of the original debtor, and, unless a formai 
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demand upon the guarantor is an essential prerequisite to the com- 
mencement of an action against him upon the written guaranty, the 
same date marks the beginning of the statutory period within which 
an action might be commenced against him. If the demand upon 
the guarantor had been made, and the contract broken by his refusai 
to pay, on a date more than six years previous to the commencement 
of the action, the bar of the statute would be absolute, because by the 
terms of the contract the holder of the obligation was authorized to 
demand payment of ail or any part of the indebtedness at any time, 
and whenever paj^ment was demanded, and refused, there would be 
a complète and distinct cause of action for the amount then due, and 
failure to commence an action within six years, in the face of per- 
sistent refusai to pay, would raise a presumption of acquiescence on 
the part of the holder. But in this case, on the showing made by the 
amended complaint, it is immaterial whether the date of the last item 
in the account or the date of the demand shall be considered as the 
beginning of the period of the statute. This is so for the reason that 
the action was commenced less than six years f rom the most remote 
of the two dates referred to. 
Demurrer overruled. 



In re DICKENS. 

(District Court, S. D. Alabama, S. D. December 21, 1909.) 

No. 685. 

Bankeuptct (§ 136*)— Oedeb Requieing Bankefpt to Tuen Oveb Propebtt 

— SurFICIENCY OF EVIDENCE. 

In View of the fact that the failure of a bankrupt to obey an order to 
tnm over money or property to his trustée is punlshable by Imprison- 
ment for contempt, such an order should only be made on the clearest 
proof of his présent ablllty to comply wlth it, slnce contempt proceedings 
cannot be Invoked as a means of coercing the payment of debts, or to 
punlsh a bankrupt for transferrlng his property wlth intent to hinder, de- 
lay, or detraud his credltors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dlg. § 136.*] 

In the matter of C. C. Dickens, bankrupt. On review of order of 
référée, and pétition of trustée for an order adjudging the bankrupt 
in contempt. Order set aside, and pétition denied. 

On a referee's order requiring the bankrupt to turn over to the 
trustée $20,000, and to deliver to him a large number of bonds, the 
trustée applies for an order committing the bankrupt for contempt for 
failing to comply with the referee's said order. 

Gregory L. & H. T. Smith, for trustée. 

J. W. Tharp and F. W. Bacho, for bankrupt. 

TOULMIN, District Judge. This matter comes on to be heard 
upon a rei iew of the said order of the référée, and also upon his cer- 
tificate of the bankrupt's failure to comply with the order, and upon 

*For other cases see same tapie & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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the application of the trustée that the bankrupt be committed for con- 
tempt for such failure. 

The Court of Appeals of this circuit in Samel v. Dodd, 142 Ped. 
68, 73 C. C. A. 254, in speaking of a summary proceeding of this, na- 
ture, which is invoked for the purpose of bringing within the reach 
and control of the bankruptcy court spécifie property alleged to be 
in the possession of the bankrupt, and by him unlawfully withheld, 
said: 

"The order should describe the property with reasonable certalnty In order 
to assure Its Identity, and the comiDand of the court to the bankrupt should 
be to surrender the very property sought to be reeovered. In such cases the 
order to deliver should be based on clear and convlnclng proof that the 
party chargea bas possession and control of the property, slnce the penalty of 
disobedience Is imprlsonment for coutempt. The order opérâtes in personam, 
upon the person of the offender, by requiring him to do the thing commanded 
upon pain of punishment for refusai ; and such an order Is erroneoiis, as mat- 
ter of law, unless It plainly and afflrmatively appear from the record that he 
has the power to eomply with its requirements." 

The court further said : 

"While ba'ikrupt courts are invested with power to require bankrupts to 
surrender their property, and to enforce obédience to the order by attachment 
for contempt, yet the power Is far-reaehing and drastie, and should be exer- 
cised with cautious discrétion, and it should never be exercised exeept In a 
plaiu case." 

In Boyd V. GluckHch, 116 Fed. 139, 53 C. C. A. 459 (8th Circuit, 
C. C. A.), the court said : 

"The [bankrupt] act makes the amplest provision for punishlng fraudulent 
conduet and false oaths on the part of the bankrupt. The fraudulent bank- 
rupt gains nothing by being adjudged a bankrupt, but is punished criminally 
and denied a discharge. And his creditors lose none of their rlghts, for they 
may resort to ail the remédies known to the law for the collection of their 
debts against the bankrupt, the same as though he had never been adjudged 
a bankrupt. There is, therefore, no occasion for the exercise by the court of 
bankruptcy of any doubtful power of iurisriiofion. either for the purpose of 
punishlng the bankrupt or protectlng his creditors." 

In Re Mize et al. (D. C.) 172 Fed. 946, the learned judge said : 

"The order of the référée requîring the payment by the bankrupt, if It were 
only enforceable by civil proceedings, would in my opinion be sustained by the 
inferences fairly to be drawn from the record. Disobedience of the order 
imposes on the bankrupt punishment for contempt of the bankrupt court, 
which would probably conslst of imprlsonment until the bankrupt complled 
with the order. In view of the niethod of enforcement of the order, the rule 
Is that the disobedience must be established beyond reasonable doubt, or, as 
otherwise expressed, In doubtful cases punishment for constructive eontempts 
should not be Inflicted. * • * The courts hâve been very careful not to 
permit contempt proceedings to be converted into a means of eoercing pay- 
ment of debts from funds other than assets wrongfuUy withheld by the bank- 
rupt, and for this reason hâve required the clearest évidence that the bank- 
rupt had the assets in his possession and the présent ability to tum them over 
to the trustée as directed by the order." 

The authorities are agreed that a bankrupt should not be commit- 
ted for contempt for failing to obey an order requiring him to turn 
over money or property to his trustée, unless the court is satisfied be- 
yond a reasonable doubt of his présent ability to eomply with the 
order. While the admitted receipt of bonds or money by a bank- 
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rupt, and his f ailure to clearly explain or account for their disappear- 
ance, may be a good or sufficient ground to suspect, or even believe, 
that he bas not dealt fairly with his creditors, or acted in good faith 
with the trustée of his estate in bankruptcy, or that he bas disposed 
of his property with the intent to hinder, delay, or def raud bis credit- 
ors, this does not necessarily estabbsh the présent ability of the bank- 
rupt to comply with the order of the court and to deUver to the trus- 
tée a spécifie sum of money and a certain number of specified bonds. 

The order of the référée in this case is that the bankrupt shall turn 
over to the trustée in bankruptcy the sum of $30,000. I do not find 
in the record sufficient évidence to justify an order requiring the 
bankrupt to turn over to the trustée the spécifie sum of $20,000. As 
I understand the évidence and the contention of the petitioner, an 
order requiring the bankrupt to turn over $40,000 or $50,000, or more, 
might as well bave been made. There is no évidence clearly or satis- 
factorily showing that the bankrupt had the sum of money named in 
his possession or control on November 4, 1909, when the order was 
made, or on October 26, 1909, when the pétition praying said order 
was filed, or that he recently had such sum of money prior thereto. 
There is évidence in the record that at some time prior to said dates 
the bankrupt was shown, in a. certain proceeding in the state chan- 
cery court, to hâve been short in the sum of $20,000 and more in his 
accounts with the English Manufacturing Company, of which he was 
the surviving partner, conducting its business. But that fact falls 
far short of establishing the fact that he had that sum of money in 
his possession on or about October 26, 1909. We may surmise from 
the évidence that he had that amount of money or much more in the 
past year or two; but conjecture, or spéculation, or mère inferences, 
are not sufficient in this proceeding. There must be clear and con- 
vincing proof on which the court must act in making an order for 
contempt. 

The same may be said as to the bonds required by the referee's or- 
der to be delivered to the trustée. It appears from the record that 
about two years before said oi'der was made the bankrupt received 
and had in his possession a large number of bonds. The évidence, 
however, shows that many of them hâve been hypothecated and some 
bave been sold. The bankrupt testifies that others hâve been given 
and delivered to his sisters and other relatives in Virginia. If this 
testimony be true (and it has not been satisfactorily shown to be un- 
true), then he had not thèse bonds, or any particular bonds, in his pos- 
session and control when the referee's order was made, and no order 
for contempt can be predicated on it. The bankrupt dénies on oath 
that he has in his possession either the money or bonds sought to be 
recovered. 

While the proceedings in bankruptcy against the bankrupt were in- 
stituted in January, 1909, he was not adjudicated a bankrupt until" 
July, 1909. In the intérim he had ample time to dispose of any money," 
bonds, or other property he may bave h^d at the time of the filing 
of the pétition in bankruptcy against him, ^^nd we may reasonably 
suppose that he dîd so, particularly if his intent was to hinder, delay, 
or def raud hlis creditors, as appears to be the contention on the evi- 
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dence adducéd against him. This proceeding cannot be invoked as a 
means of coercing payment of debts; or to punish the bankrupt for 
transferring his property with the intent to hinder, delay, or defraud 
his créditors, iiE such be the fact. 

I am not satisfied, beyond a reasonable doubt, of the bankrupt's 
ability to hâve complied with the order of the référée at the time said 
order was made. Said order is set aside, and the pétition of the trus- 
tée for an order adjudging the bankrupt, C. C. Dickens, to be in con- 
tempt of said order, is denied. 



PBNNSTLVANIA STEEL CO. et al. v. NEW YORK CITT RT. CO. 

(Circuit Court, S. D. New York. November 2T, 1908.) 

Stkeet Eailkoads (§ 58*) — Insolvency Pkoceedings— Pboof of Claims. 

The spécial master, In suits against an Insolvent street rallroad Com- 
pany, dlrected to requlre claimants wlio hâve flled elalms against the 
Company, but hâve been dilatory in their prosecution, to présent thelr 
proofs within a tlme to be fixed by him, under penalty of their disallow- 
ance for lacli of proof. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company. Directions to spécial 
master respecting proof of claims. 

See, also, 171 Fed. 1019. 

Byrne & Cutcheon, for complainant. 

James L. Quackenbush, for défendant. 

Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 

LACOMBE, Circuit Judge. From a return recently made to the 
court by the auditor of receivers, it appears that there are a num- 
ber of claims against the New York City Railway Company, filed long 
ago with the spécial master, which hâve not yet been proved or passed 
upon. Abundant time has elapsed for the claimants to support their 
claims by proof, if such claims are substantial, and not mère vision- 
ary spéculations. It is important to hâve the liquidation completed 
as soon as possible. 

The spécial master will, therefore, notify ail who are delinquent 
in proving their claims to appear before him, will hear what they hâve 
to say, and will fix definite dates in each case within which claim- 
ant's proofs must be completed, giving due allowance to the circum- 
stances that they hâve had much more than a year to gather the évi- 
dence, if they hâve any, to support them. If any one fails to sup- 
port his claim by proof sufficient to make out a prima facie case with- 
in the time limited, the spécial master will disallow it for lack of proof, 
and if the claimant is dissatisfied at being required to try his case 
he may appeal. Hundreds of claims hâve been proved and liquidated 
before the spécial master — the total amount is over $3,000,000 — which 
presumably are substantial ; otherwise, the master would not. hâve 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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passed them, It is not right that complète liquidation should be de- 
layed because others, whose daims are apparently not susceptible of 
ready proof, choose to be dilatory in gathering évidence which they 
hope to be persuasive to a conclusion in favor of the high figures at 
which they place their damages. 

The same spécial master has before him other claims against the 
receivers, presented by lessor roads which hâve taken back their prop- 
€rty. Thèse roads are Third Avenue, Fifty-Ninth Street, Crosstown, 
and Second Avenue. The claims are, generally, for use and occu- 
pation by receivers, and for personal property which it is claimed 
should hâve been returned or accounted for. It is over a year since 
the last of thèse roads was taken out of the Metropolitan System, and 
it would seem that with reasonable diligence each claimant might 
hâve completed its prima facie case long ago. The spécial master will 
take the same action in thèse three cases, as is indicated above as 
to claims against New York City Raiiway Company, and in each case 
will fix a date by which prima facie proof shall be completed or the 
claim thrown out for failure to support it by persuasive évidence. 

It is suggested to ail parties in interest, ail claimants and their re- 
spective counsel, that the court does not regard the receivership of 
this group of roads as perennial. The Suprême Court has indicated 
that judicial administration should cease at the earliest possible mo- 
ment. In re Reisenberg, 208 U. S. 90, 28 Sup. Ct. 219, 53 L. Ed. 
403. While it is appreciated that there are many complicated ques- 
tions involved in the final adjustment of the equities between ail 
parties, it is believed that the liquidation of the varions separate claims 
above referred to is a matter susceptible of détermination within a 
reasonable time; indeed, the court is inclined to believe that suffî- 
cient time has already elapsed to secure such détermination, had the 
claimants been reasonably diligent. 



PBNNSYLiVANIA STEEL CO. et al. v. NEW TOE.K CITY RT. CO. et al. 
GUARANTY TRUST 00. OF NEW YORK v. METROPOLI- 
TAN ST. RY. CO. MORTON TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. October 8, 1909.) 

Stbbet Eailboads (§ 58*) — Insolvbnct— Management of Propertt bt Re- 
ceivers. 

Receivers of an Insolvent Street rallroad company dlrected to continue 
temporarlly to pay rental for a leased Une, althougli exorbitant, but wlth- 
out adopting the lease, and without préjudice to any future action re- 
spectlng such lease. 

[Ed. Note.--For other cases, see Street Rallroads, Cent. Dlg. § 135; 
Dec. Dlg. § 58.»] 

In Equity. Suits by the Pennsylvania Steel Company against the 
New York City Raiiway Company and others, and by the Guaranty 
Trust Company of New York and by the Morton Trust Company, 

*For other cases see same topic £ S numbbb in Dec. & Am. Plgs. 1907 to date, & Rep'r Indexe* 
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respectively, agaînst the Metropolitan Street Railway Company. On 
motion to instruct receivers. 
See, also, 171 Fed. 1019. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

James L. Quackenbush, for New York City Ry. 

Masten & Nichols, for receivers of Metropolitan St. Ry. 

J. Parker Kirlin, for Metropolitan St. Ry. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

LACOMBE, Circuit Judge. The rent reserved under this lease, 18 
per cent, upon the outstanding capital stock, may hâve been reasonable 
when the lease was executed, but under existing conditions it is grossly 
exorbitant. The court is not without hope that before many months 
the property may pass out of receivers' hands upon sale or otherwise, 
and it would seem very unwise for them to incumber with any such 
burden for the future. If petitioner thinks it can show that there are 
some spécial reasons why the System should retain this particular road, 
even at a preposterous price, it may take an order sending the matter 
to a spécial master to take testimony. The papers submitted on this 
motion are not convincing. 

In the intérim between now and foreclosure sale and subséquent de- 
livery, the receivers may continue paying the stipulated rental, without 
adopting the lease, and without préjudice to any subséquent motion 
by any party interested to disaffirm the lease, unless the rental be 
reduced. 

The motion is denied. 



STEGALL V. THURMAN, Sheriff and Jaller. 
(District Court, N. D. Georgla. January 27, 1910.) 

1. TTwrrED States (§ 40*)— Executive Departments— Poece and Effect of 

Reoui^ations as Law. 

Régulations Issned by the Secretary of the Treasury wlth référence to 
the internai revenue and for the govemment of the offieers of the Revenue 
Department hâve the force and effect of law and are as blnding as If In- 
corfwrated In the statute law of the United States. 

[Ed. Note. — For other cases, see United States, Dec. Dlg. § 40.*] 

2, Witnesses (S 216*)— Prtvileoe— Infobmation Obtained bt Internai Rev- 

enue Officer or Agent. 

Under the régulations of the Internai Revenue Department promulgated 
wlth the approval of the Secretary of the Treasury, providlng that offieers 
of the departraent "will décline to testlfy as to facts contained in the rec- 
ords, or eomlng to thelr lînowledge In their officiai capaclty ; and this pro- 
hibition Is hereby extended to include also internai revenue storekeepers 
and gaugets and agents" — a storekeeper and gauger stationed at a dis- 
tillery has no right to divulge Information in regard to the business of the 
distiller obtained by hira solely In his officiai capaclty as an internai rev- 
enue offlcer, even when called as a witness in a state court. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. S 779; Dec. Dig. 
§ 21C.*] 

*For other case» »ee same topio A { numbeb In Dec. A Am. Blgs. 1907 to date, & Rep'r Indexe» 
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3.' Habeas ÇJoEPtJS .(1 45*)— Fédéral Couets— DiscHABciB or State Pbisoneb. 

Where an oflicer of the Internai Revenue Department is imprisoned for 
contempt for a refusai to testify in a state court or before a grand jury 
wlth respect to facts learned by hlm In his offlcial capacity wliich he is 
prohlblted from dlvulging by the régulations of the department, the case 
is one of urgeney, In whlçh a fédéral court is not reauired to await the- 
final action of the state courts, but should discharge the prlsoner on a 
writ of habeas corpus. 

[Ed. Note.— For other cases, seè Habeas Corpus, Cent. Dlg. §§ 38, 43; 
Dec. Dlg. § 45;* Courts, Cent. Dlg. §§ 1881, 1384. 

Jurisdiction of fédéral courts In habeas corpus proceedlngs, see note to 
In re Huse, 25 C. O. A. 4.] 

Proceeding by Charles E. Stegall against R. W. Thurman, Sheriff 
and Jailer of Dade County, Ga., for writ of habeas corpus. Petitioner 
discharged. 

F. C. Tate, U. S. Atty., and Jno. W. Henley, Asst. U. S. Atty. 
John C. Hart, R. R. Arnold, and T. C. Milner, Sol. Gen., for de- 
fendant. 

NEWMAN, District Judge. Application was made by Charles E^ 
Stegall, in this court, for the issuance of a writ of habeas corpus to 
be directed to R. W. Thurman, sheriflf and jailer of Dade county, Ga. 
The pétition of Charles E. Stegall allèges: That he was a store- 
keeper and gauger, assigned for duty at Distillery No. 3, of George 
W. Cureton, at Rising Fawn, in Dade county, Ga. That he was sub- 
pœnaed to appear as a witness before the grand jury of the superior 
court of Dade county to testify on behalf of the state touching the 
opérations of said distillery. That he declined to answer certain, 
questions propounded to him, upon the ground that ail the knowledge 
he had as to the opération of Cureton 's distillery, was obtained and 
came to him from the records of the Internai Revenue Department, or 
was obtained by him solely and only in his officiai capacity as store- 
keeper and gauger. Thereupon, and on account of his declining to 
answer, he was committed for contempt, and was in jail when the writ 
was issued. Réturn was made, the body of the petitioner produced, 
and an answer filed by the sheriflf. 

Upon the hearing, anagreement was made by counsel as to some of 
the facts, and brief testimony taken as to others. It is agreed now 
that the question put to Stegall before the grand jury, and on which 
the présent décision turns, was this: Referring to George W. Cure- 
ton's distillery, "What îs being manufactured at that place?" and the- 
inquiry is whether, under the, facts, Stegall should hâve been required 
to answer that question, or whether, in refusing to answer, he exer- 
cised a right Under the laws of the United States, and the rules and 
régulations of the Treasury Department, which right would authorize 
his discharge under this habeas corpus proceeding. 

The following testimony of Stegall wiÛ show his connection with the- 
distillery, and the character of his knowledge of what was being done 
there: 

"Q. When dld you go to this distillery as storekeeper and gauger? A. I 

hâve had threeassignments there. 

•&dr btlier cases èee saine topic £ | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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"Q. When was the flrst one? A. The flirst one was In July of last year ; tliat 
is my reeollection. 

"Q. How long did you stay there then? A. TlU the Ist day of November of 
the same year. 

"Q. When was your next assignment? A. The Ist day of March, thls year. 

"Q. How long did you stay there at that time? A. Till the 18th day of 
March. 

"Q. l'rom the Ist of March till the ITthî A. Tes, sir. 

"Q. New, this last time? A. The ISth day of May, this year. 

"Q. And you stayed there until this transplred? A. Tes, sir. 

"Q. I want to know if you had occasion to vlsit that distillery, or Icnow 
anythlng about It, and in what respect do you Imow what was around there, 
and what was being done there? A. I know nothing except what knowledge 
was gained as an officer. 

"Q. Were you ever there in that distillery? A. Except as an officer? 

"Q. Tes. A. No, sir ; I never was. 

"Q. Tou were never there between any of thèse visita? A. No, sir. 

"Q. When assigned, did you go directly there and relieve somebody else? 
A. Tes, sir ; when I was assigned I went to relieve another man. 

"Q. Ànd you stayed there until you were relieved by somebody? A. Tes, sir. 

"Q. And what you know about it is during periods when you were there as 
storekeeper and gauger? A. Tes, sir. 

"Q. Were you there in that capaeity ail three times? A. Tes, I was there 
as storekeeper and gauger. 

"Q. Ali three times as storekeeper and gauger? A. Tes, sir." 

He then answered two other questions by the district attorney, as 
f ollows : 

"Q. Hâve you any Personal knowledge relative to the opérations of Oureton's 
distillery in Dade county, or the produots manufactured there, except such 
knowledge as you obtained in your officiai capaeity as storekeeper and gauger, 
while in the dlschai^e of your officiai dutles? A. I hâve no other knowledge 
except officiai knowledge. 

"Q. Hâve you any"personal knowledge relative to the matters about whlch 
you were interrogated and refused to answer before the grand Jury in Dade 
county, recently, except such knowledge as you obtained in your officiai capae- 
ity as storekeeper and gauger at that distillery, while In the discharge of your 
officiai duties? A. I did not haVe any other knowledge except officiai knowl- 
edge." 

It is not denied, as I understand it, that the only knowledge Stegall 
had of what was being done at Cureton's distillery was knowledge 
which he obtained while there in his officiai capaeity as storekeeper 
and gauger, and it is not claimed that Stegall had any knowledge ex- 
cept such as he obtained while there officially. The contention on 
behalf of the sherifï is, notwithstanding the fact that Stegall was at 
the distillery only in his officiai capaeity, that he had personal knowl- 
edge, knowledge as an individual, of what was being done at the 
distillery; that is to say, the contention is he saw as an individual, 
notwithstanding his présence as an officiai. Is this contention sound? 
That is the question for détermination hère. 

Section 3167, Rev. St. U. S. (U. S. Comp. St. 1901, p. 2058), is as 
f ollows : 

"That it shall be unlawful for any colleetor, deputy collector, agent, clerk, 
or other officer or employé of the United States, to divulge or to make known 
in any manner whatever not provided by law to any person the opérations, 
style of work or apparatus of any manufacturer or producer visited by him in 
this discharge of his officiai duties, or the amount or source of income, profits, 
losses, expenditures, or any particulars thereof, set forth or disclosed in any 
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Income return by any person or corporation, or to permit any Income return 
or copy thereof or any book contalning any abstract or particulars thereof, to 
be aeen or examined by any person exœpt as provided by law; and it shall 
be unlawful for any person to prlnt or to publlsh In any manner whatever 
not provided by law, any Income return or any part thereof of the amount 
or source of Income, profits, losses, or expenditures appearlng In any income 
return ; and any offense asalnst the foregolng provision shall be a misdemeanor 
and be punished by a fine not exceeding $1,000.00 or by imprisonment not 
exceedlng one year, or both, at the discrétion of the court ; and if the ofCender 
be an officer or employé of the United States, he shall be dismissed from office 
and be Incapable thereafter of holding any office under the govemment." 

In addition to this statute, certain rules and régulations hâve been 
promulgated by the Treasury Department. Thèse rules and régula- 
tions hâve been made pursuant to the statutes. The following statr; 
utes of the United States are pertinent to this question, as follows : 

Kev. St. U. S. § 161 (U. S. Comp. St. 1901, p. 80): "The head of each depart- 
ment Is authorized to prescrlbe régulations, not ineonslstent with law, for the 
govemment of his department, the eonduct of its offlcers and clerks, the dis- 
tribution and performance of its business, and the eustody, use, and préserva- 
tion of the records, papers and property appertaining to it." 

Rev. St. U. S. § 251 (U. S. Comp. St. 1901, p. 138): "The Seeretary of the 
Treasury shall make and issue from time to time, sueh Instructions and régu- 
lations to the several eollectors, reœivers, deposltaries, offlcers, and others 
who may receive treasury notes, United States notes or other securlties of the 
United States, or who may be in any way engagea or employed In the prépara- 
tion and Issue of the same, as he shall deem best calculated to promote the 
public convenlence aud security, and to protect the United States, as well as 
indivlduals, from fraud or l'oss ; he shall prescribe forms of entrles, oaths, 
bonds, and other papers, and rules and régulations, not Inconsistent with law, 
to be used under and in the exécution and enforcement of the varions provi- 
sions of law relating to raising revenue from imports, or to duties on imports, 
or to warehousing; he shall give such directions to eollectors and prescrlbe 
Buch rules and forms to be observed by them as may be necessary for the 
proper exécution of the law; he shall also prescrlbe the forms of the annual 
statements to be submitted to Congress by him showing the aotual state of 
commerce and navigation between the state and foreign eountries; or other- 
wise between the collection districts of the United States, in each year." 

Rev. St. U. S. § 3215 (U. S. Comp. St. 1901, p. 2084): "It shall be the duty 
of the Commissioner of Internai Revenue, with the approval of the Seeretary 
of the Treasury, to establlsh such régulations not incousistent with law, for the 
observance of revenue offlcers, district attomeys, and marshals, respecting 
suits arising under the internai revenue laws in which the United States is a 
party, as may be deemed necessary for the just responslbllity of those offlcers 
and the prompt collection of aU revenues and debts due and ^ccruing to the 
United States under such laws." 

In pursuance of the foregoing statutes of the United States, rules 
and régulations were issued by the Treasury Department, as follows: 

"Treasury Department, Office of Commissioner of Internai Revenue. 

"Washington, D. C, Aprll 15, 1898. 

"The following régulations are Issued as supplementary to the instructions 
and suggestions contained on pages 41 and 42 of the Régulations, séries 7, No. 
12, Revised, August 3rd, 1896: 

"Ail records in the offices of eollectors of internai revenue or of any of 
their deputies are in their eustody and control for purposes relating to the- 
collectlon of the revenues of the United States only. They hâve no control of 
them, and no discrétion with regard to permltting the use of them, for any 
other purpose. 
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"CoUeetors are hereby prohîbited from glving out any special-tax records, or 
any copies thereof, to private persons or to local officers, or to produce such 
records, or copies thereof, in a state court, whether in answer to subpœnas 
duces tecum or otlierwise. 

"Whenever such subpœnas shall hâve been served uiwn them, they will ap- 
pear in court In answer thereto, and respectfully décline to produce the records 
called for, on the ground of being prohîbited therefrom by the régulations of 
this department. 

"The information eontained In the records relatlng to special-tax payers, in 
the collector's office, Is fumished by thèse persons under compulsion of law 
for the purpose of raising revenue for the United States ; and there is no pro- 
vision of law authorizing the sending out of thèse records, or of any copies 
thereof, for use against the special-tax payers In cases not arising under the 
laws of the United States. The glving out of such records, or any copies 
thereof, by a collector in such cases is held to be contrary to public policy and 
not to be permitted. 

"As to any other records than those relatlng to special-tax payers, coUectors 
are also forbldden to furnish th«n, or any copies thereof, at the request of 
any person. Where copies thereof are desired for the use of parties to a suit, 
whether in a state court, or in a court of the United States, collectors should 
refer the persons Interested to the foUowlng paragraph in rule X, of the Rules 
and Régulations of the Treasury Department, namely: 

" 'In ail cases where copies of documents or records are desired by, or on 
behalf of, parties to a suit, whether in a court of the United States, or any 
other, such copies shall be furnlshed to the court only, and on a rule of the 
court upon the Secretary of the Treasury requestlng the same.' 

"Whenever such rule of court shall hâve been obtalned, collectors are dl- 
rected to carefuUy prépare a copy of the record or document containing the in- 
formation called for, and send It to thls office, whereupon It will be trans- 
mitted to the Secretary of the Treasury with a request for îts authenticatlon 
under the seal of the department and transmission to the judge of the court 
calllng for it, unless it should be found that clrcumstances or conditions exist 
whieh make It neeessary to décline, in the Interest of the public service, to 
furnish them such copy. N. B. Scott, Oommissioner. 

"Approved: L. J. Gage, Secretary of the Treasury." 

Thèse rules and régulations were referred to and discussed, and 
held to be valid and reasonable in the case of Boske v. Comingore, IH'Ï 
U. S. 459, 20 Sup. et. 701, 44 L. Ed. 846. 

After this, the following régulation was issued: 

"Treasury Department, Office of the Oommissioner of Internai Revenue. 

"Washington, D. C, October 10, 1900. 
"To Collectors of Internai Revenue, Revenue Agents, and Subordlnate Officers 
of Internai Revenue: 

"Referring to the fréquent requests for information concernlng tne public 
records relatlng to Internai revenue taxes and internai revenue taxpayers, 
collectors of internai revenue are advised as follows: 

"First: Information eontained In the reports of taxpayers and the records 
of collectors of internai revenue Is obtalned by virtue of law, and with the 
exception of such information as is eontained in record No. ten, must not be 
disclosed to the public, nor to any officer of any department of the government, 
nor to any person exoept of the Treasury or the authorized agents of this 
bureau and the Secretary of the Treasury or upon his order, without instruc- 
tion from the Oommissioner of Internai Revenue. 

"Second: Where information concernlng such records 18 called for, collectors 
will under no clrcumstances whatever comply with such request untll they 
shall bave communicated with the commlssioner of Internai revenue and re- 
celved instructions concernlng the same, except where the request is from the 
Secretary of the Treasury, In which case the request will be compUed with 
at once without commuuicating with the Oommissioner of Internai Revenue. 
175 F.— 52 
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.' "Clolleetors and revenue agents wlU acknowledge reeelpt of thls clrcular and 
supply the enaployês under their supervision wlth a copy of tbe same. They 
will seë that the Instructions contained therein are complled with. 

"Robert Williams, Jr., Acting COmmissiouer." 

Subsequently the f oUowing régulations were promulgated : 

"Ail records in the offices of colleetors of internai revenue, or of any of their 
deputles, are In their custody and control for purposes relating to the collec- 
tion of the revenues of the United States only. They hâve no control of them, 
and no discrétion wlth regard to permltting the use of them, for any other 
purpose, 

"Colleetors are hereby prohlblted from giving out any special-tax records, 
or any copies thereof, to private persons or to local officers, or to produce such 
records, or copies thereof, in a state court, whether in ansvsrer to subpœnas 
duces tecum or otherwise. 

"Whenever such subpœnas shall hâve been served upon them, they will ap- 
pear in court in answer thereto and respectfully décline to produce the rec- 
ords called for on the ground of being prohlttited therefrom by the régulations 
Of thls department. They will décline to testify as to facts contained In the 
records, or comlng to their Unowledge in their officiai capacity ; and this pro- 
hibition is hereby extended tô include also internai revenue storekeepers and 
gaugers, and agents. 

"The information contained in the records relating to special-tax payers, in 
the coUector's office, Is furnished by thèse persons under compulsion of lavv 
for the purpose of raising revenue for the United States ; and there is no 
provision of law authorlzlng the sendlng out of thèse records, or of any copies 
thereof, for use against the special-tax payers In cases not arlsing under the 
laws of the United States. The giving out of such records, or any copies 
thereof, by a coUector In such cases, Is held to be contrary to public policy 
and not to be permltted. 

"As to any other records than those relating to special-tax payers, colleetors 
are also forbidden to furnish them, or any copies thereof, at the request of 
any person. Where copies thereof are desired for the use of parties to a suit, 
whether in a state court or in a court of the United States, colleetors should 
refer the persons interested, to the followlng paragraph in rule No. X of the 
Rules and Régulations of the Treasury Department, namely: 

" 'In ail cases where copies of documents or records are desired by, or on 
behalf of, parties to a suit, whether in a court of the United States, or any 
other, such copies shall be furnished to the court only, and on a rule of the 
court upon the Secretary of the Treasury requesting the same.' 

"Whenever such rule of court shall hâve been obtained, colleetors are di- 
rected to càrefuUy prépare a copy of the record or document containing the 
Information called for and send it to this office, whereupon, it will be trans- 
mltted to the Secretary of the Treasury with a request for its authentlcation 
under the seal of the department and transmission to the Judge of the court 
calling for it, unless it should be found that eircumstances or conditions exist 
whieh maké It necessary to décline, in the iuterest of the publie service, to 
furnish such copy." 

Thèse régulations were issued by John W. Yerkes, Commissioner, 
and approved by Leslie M. Shaw, Secretary of the Treasury, as ap- 
pears on the régulations. 

Subsequently, certain régulations were issued, to which attention 
has been called, with référence to retail liquor dealers ; but thèse are 
iiot material hère. 

It may be proper to inquire, first, whether thèse régulations are 
authorized by law, and in accordance with law. It is fully settled in 
many cases that the régulations issued by the Secretary of the Treas- 
ury with référence to the question of internai revenue, and for the 
government of the officers of the Revenue Department, hâve the force 
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and effect of law, and are as binding as if incorporated in the statute 
law of the United States. United States v. Barrows, 1 Abb. (U. S.) 
351, 24 Fed. Cas. No. 14,539 ; United .States v. Hutton, 10 Ben. (U. 
S.) 268, 26 Fed. Cas. No. 15,433 ; In re Huttman (D. C.) 70 Fed. 699 ; 
In re Weeks (D. C.) 82 Fed. 739; United States ex rel. Flvnn v. 
Fuellhart (C. C.) 106 Fed. 911 ; In re Lamberton (D. C.) 134 Fed. 
446; Boske v. Comingore, supra; Ex parte Reed, 100 U. S. 13, 25 
h. Ed. 538; Gratiot v. United States, 4 How. 80, 11 L. Ed. 884. _ 

In concluding the opinion in Boske v. Comingore, supra, Mr. Justice 
Harlan says, in référence to the promulgation of régulations by the 
Secretary of the Treasury for coUectors of internai revenue : 

"In determlning -whether the régulations promulgated by him are consistent 
wlth law, we must apply the rule of cleeision which contrais when an act of 
Congress Is assailed as not toeing within the powers conferred upon It by the 
Constitution; that Is to say, a régulation adopted under section 161 of the 
Revised Statutes should not be disregarded or annulled uuless, in the judg- 
ment of the court, it is plainly and palpaWy inconsistent wlth law. Those who 
Insist that sueh a régulation is invalid must make its invalidity so manifest 
that the court has no choice except, to hold that the Secretary has exceeded his 
authority, and employed means that are not at ail approprlate to the end 
specified in the act of Congress." 

I do not understand it to be contended hère, however, that thèse 
régulations are inconsistent with law. No attack is made in argument 
upon thèse régulations. What is insisted strongly and earnestly is 
that the individual may be separated, as it were, from the ofEcial. 
What he discovers by the use of his sensés, what he sees with his eyes, 
it is urged, he may testify to; that he knows it as an individual, al- 
though as an officiai he was on the spot, and acting in the discharge of 
his duty as such officiai. 

In the last régulation referred to (No. 12, of April 18, 1904) it will 
be perceived that, among other things, it is said : 

"They will décline to testify as to facts contained in the records, or comlng^ 
to their knowledge In their officiai capacity ; and this prohiltition is hereby ex- 
tended to include also internai revenue storekeepers and gaugèrs and agents." 

Assuming this régulation to be within the authority of the Secretary 
of the Treasury under the statute, and thereby becoming law and con- 
trolling on storekeepers and gaugers, can a storekeeper and gauger 
testify to facts he ascertains at a distillery, when he is there only in 
his capacity as a storekeeper and gauger ? 

The District Courts hâve passed on similar questions on several 
occasions. In re Huttman, supra, was decided by Judge Williams m 
the District Court of Kansas. This was a habeas corpus case ; Hutt- 
man being a deputy collector of internai revenue, and having been 
committed for contempt for declining to answer certain questions pro- 
pounded to him in the state court. Among other things in the opin- 
ion by Judge WiUiams, this is said : 

"In this case It seenas that an offlcer of the government, acting In conformity 
with or under the revenue laws of the United States, was called upon to testify 
in a State court with référence to something that transpired in his office be- 
tween him and a citizen in relation to the enforcement of the revenue laws. 
Congress has given to the commlssloner of internai revenue, wlthout qualiflea- 
tion, the power to make and enforce upon his subordinate officers ail reason- 
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able régulations In the matter of the collection of internai revenue. Thèse 
régulations are not to be questioned by this court, but must be upheld and en- 
forced, and they must be regarded by ail as havlng the same force as an aet 
of Congress. As before stated, the commlssloner of Internai revenue, with the 
approval of the Secretary of the Treasury, by statute is glven the power to 
make such régulations as he deems necessary In the matter of the assessment 
and collection of internai revenue. It bas been frequently declded that such 
régulations hâve the force of statutes." [Citing United States v. Eliason, 16 
Pet. 291, 10 L. Ed. 968 ; Gratiot v. United States, 4 How. 80, 11 L. Ed. 884 ; 
Alvord V. United States, 95 U. S. 356, 24 L. Ed. 414; Ex parte Eeed, 100 U. S. 
13, 25 L. Ed. 538.] 

"And the acts of the commissioner in matters relating to the revenue are 
preFiimed to be the acts of the Secretary. Parish v. United States, 100 U. S. 
500 [25 L. Ed. 763]. • • • 

"It is clainied by the Assistant Attomey General of the state of Kansas that 
the question hère does not involve the production of the records of the internai 
revenue office; but the questions which were asked the deputy collector, if 
answered, veould hâve required him to divulge communications made to him 
by an applicant for a spécial tax stamp, with the express and understood pur- 
pose of making the record itself. It is stated in the pétition that ail conversa- 
tions between the petltioner and the défendant whlch were required to be di- 
vulged in the state court were made with the purpose of embodying them in the 
records of the internai revenue office, and to divulge such conversations would 
be to divulge the contents of the records that were made up in the enf orcement 
of the revenue laws of the United States. If the records cannot be produced, 
how.can the conversation and actions of the parties which led up to the mak- 
ing of such records be produced? The distlnguished judge of the state court, 
on motion of the United States attorney, quashed so much of the subpœna 
duces teeum served ou the petltioner as required him to produce the records 
of his office ; but when the witness was asked questions the answers to which 
required him to tell what such records contalned, the state court, on bis re- 
fusai to answer such questions, ordered him commltted for contempt. It is Im- 
possible to distinguish between the two propositions, and I am of the opinion 
that the petltioner was rlght in declining to answer the questions. I base this 
opinion, not on any mère rule as to prlmary or secondary évidence, but beeause 
that which cannot be done dlrectly in this respect cannot be done indlrectly. 
If the régulations of the commissioner of Internai revenue forbldding the dis- 
closnre of the contents of the records In the offices of the various collectors of 
internai revenue are to be enforced, it Is necessary, not only to protect the 
officers from producing the records, but from divulging statements from which 
such records are made. In my judgment, internai revenue officers are not sub- 
ject to the orders of the state courts when obédience to such orders would re- 
qulre such officers to disobey the rules and régulations established by the gên- 
erai government. * • » 

"It is suggested by counsel for the state that the Information sought to be 
elicited from the petltioner is necessary in the enforeement of the prohibitory 
liquor law of the state; but assuredly that suggestion, If true, can furnish no 
ground for changing an absolute rule of law governlng an important bureau 
of the gênerai government. It Is not that the United States has any désire 
to interfère with or prevent the enforeement of any crimlnal law whlch the 
people of the state may see fit to enact. It is simply a question whether, when 
the officers of the state, In attempting to enforce one of her laws, seek to trans- 
gress a statute, or what Is tantamount to a statute, of the United States, it 
is not the duty of the fédéral courts, on proper application, to see to it that 
the national law is upheld." 

In re Weeks, supra, was a décision by Judge Wheeler in the District 
Court of Vermont. This was a habeas corpus case aiso ; Weeks being 
a deputy collector of internai revenue in Vermont. He was called up- 
on to testify in the state court as to the purchase by certain persons 
of a retail liquor dealer's tax stamp. Weeks, declining to answer cer- 
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tain questions, was committed for contempt. An extract from the 
opinion by Judge Wheeler is as follows : 

"The relator is deputy collecter in Vermont, and was summoned to attend 
as a witness at the trials of several persons in a court of this state for selling 
liquor, and to produce and exhibit ail bocks and papers in hls possession show- 
Ing, or tendlng to show, that the respondents had paid any spécial tax for the 
sale of llquors in 1896 or 1897 at Montpelier. Thèse instructions had been fur- 
nished to him by his superlor for bis guidanee. In the trial of one respondent, 
he was asked whether the respondent had ever paid hlm any money for the 
purpose of obtaining a retail liquor dealer's spécial tax stamp, and answered 
that he could not remember, but supposed he had means of ascertaining ; 
whereupon he was asked to ascertain and state the fact, which he declined to 
do, because his means of knowledge of It had come to him solely in his officiai 
capacity, and of the instructions from the Treasury and Internai Revenue 
Department, and for this refusai he was adjudged guilty of contempt. This 
writ is brought for relief from commitment on this judgment. 

"That the national and state government hâve each a separate jurisdiction 
for their opérations, although within the same territory, seems to be well and 
clearly shown in many cases in the Suprême Court of the United States whose 
authority must be paramount; and espeeially by In re Neagle, 135 U. S. 1. 10 
Sup. et. 658 [34 L. Ed. 55], where the relator was released from a charge of 
murder in a state court for a killing done in protecting a United States judge 
travellng on his officiai business. This killing was held to be as much without 
the jurisdiction, although within the limits of the state, as if it had been done 
without its limits. The fédéral government could doubtless lay thèse internai 
taxes upon liquor dealers, and provide for their collection by collectors and 
deputies, or otherwise, and by methods, open or seci"»*, accessible or inacces- 
sible, or accessible oui y in prescribed ways, for évidence in its own or the 
state courts. It did provide that the faot of the payment of the tax should 
be open to ail, and that proof of it should be accessible to ail by examination 
of the authentie alphabetical list of the taxpayers and their places of business, 
for public inspection, in collector's offices, and by the stamps conspicuously to 
be kept by sellers on the places of business. The provision of thèse open and 
convenient methods of proof of this fact somewhat excludes the use of any gov- 
ernment agencies otherwise for that purpose. The fédéral law is to be resorted 
to for ascertaining whether the instructions or directions are contrary to law ; 
and they do not appear to be in any respect opposed to it, but rather to be 
in accordance with it. The relator, as fédéral offlcer, was in duty bouud to 
obey them. This fact of payment of the spécial tax, of which the fédéral 
law provides such convenient proof, is exactly what the state statute makes 
évidence of being a common seller, and of keeping a nuisance. When the state 
lays hold of a fédéral officer, and his doings as such, for proof contrary to hls 
duty in respect to the tax, instead of resorting to the évidence provided by 
that government, It interfères with the lawful opérations of the fédéral gov- 
ernment In laying and collecting its taxes. The fédéral government cannot 
dictate as to évidence in state courts, but It cannot be required to provide évi- 
dence for them ; and the state has no right to fédéral instruments of purely 
fédéral charaeter for proof, unless they are left within its reach, and thèse 
are not, but are put without that reach. This is somewhat as if a fédéral dis- 
trict attorney or grand juror should be imprisoned to compel disclosure of 
proceedings before the grand jury, which might be very material in a trial 
elsewhere. This disclosure would be contrary to légal duty, as that would 
be, and such imprisonment would seem to be quite clearly contrary to the 
laws of the United States." 

In re Lamberton, supra, was also a habeas corpus case before Judge 
Rogers in the Western district of Arkansas. After setting out the 
statutes and rules and régulations of the Treasury Department, as 
shown above, Judge Rogers concludes his views on the question as 
follows : 

"No doubt can be entertained as to the power of the Secretary of the Treas- 
ury, or of the commissioner of Internai revenue with the approval of the 
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S€cretary;of the Treasury, to promulgate this order, the valldlty of which is 
upheld In the above case. It wlU be seen, by a careful reading of thiâ régu- 
lation of the Treasury Department, that it does net cover precisely the ques- 
tions to whlch abswers are sought in this case. It related to the giving of 
information within the knowledge of the internai revenue collector of Ken- 
tucby, and found in the records of hls office; and ail of the cases, so far as I 
hâve beeri able t6 flnd, related to Information contained in the records of the 
office of the Internai revenue collector. In re Huttman (D. O.) 70 Ped. 699 ; 
In re Weeks (D. O.) 82 Fed. 729 ; In re Comlngore (D. C.) 96 Fed. 552, afflrmed 
in Boske t. Oomlngore, 177 U. S. 459, 20 Sup. Ot. TOI, 44 L. Ed. 846. Opposed 
to the views expressed In thé above opinion Is the case of In re Hirsch (C. C.) 
74 Fed. 928. 

"Whlle the précise question Involved in this case Is not declded In any of 
thèse cases, I hâve been unable to distlnguish between the princlple declded 
and the princlple involved in the case at bar. The very fact that the retail 
llquor dealer's stamp was required to be posted by the persons buying, in 
their establishment or place of business, came to the knowledge of the reve- 
nue collector by reason of the person buying it making application there- 
for; and the issuance of it, and the record made of it, was contained within 
the files and records of the coUectOr's office. Having obtalned this informa- 
tion In that way, the collector or his deputy, as will be seen by an examina- 
tlon 01 the section of the statute above referred to, Is required to proceed to 
the place where thèse stamps are required to be put up. In order that they 
may see whether they are posted as required by section 3239, Rev. St. U. S. 
(U. S. Oomp. St. 1901, p. 2093). But for such knowledge on the part of the 
collector or hls deputy, neither the one nor the other, in ail probabllity, would 
hâve visited the place where thèse spedal-tax stamps are required to be 
posted. The information, therefore, acquired by the deputy revenue collector 
in the beginning, is traceable to the records of the eollector's office. It has 
been distlnctly held, in the case of Boske v. Oomingore, supra, that the of- 
flcers in charge of thèse records cannot be compelled to disclose their con- 
tents. It would be a manlfest invasion of the princlple decided If the court 
should hold to the letter of the law and décide that the internai revenue col- 
lector cannot be required to produce his records, or disclose what they con- 
tain, but at the same time disregard the reason, and hold that he can be com- 
pelled to disclose what he has dlscovered in the discharge of hls dutles as 
the resuit of information contained in the records. If the one is privileged, 
clearly the other is. It would therefore seem that the princlple Involved in 
the case at bar cannot be falrly distlngulshed f rom the Comlngore Case." 

The Comingore Case was originally decided by Judge Evans in the 
t)istrict Court of Kentucky (In re Comingore [D. C] 96 Fed. 552), 
and was affirmed by the Suprême Court in Boske v. Comingore, 177 
U. S. 459, 20 Sup. et. 701, 44 L. Ed. 846. 

In re Hirsch (C. C.) 74 Fed. 928, is not in harmony with the fore- 
going décisions, in that it holds that a deputy collector of internai rev- 
enue should be required to produce his records be fore the court; but 
this case undoubtedly is overruled by the décision of the Suprême 
Court in Boske v. Comingore, supra. 

The foregoing authoritiies seem conclusive of the présent inquiry. 
They establish the proposition, undoubtedly, that information obtained 
by a person solely in his officiai capacity as internai revenue officer 
cannot be divulged by him even when called as a witness in the state 
court. The method prescribed by the Secretary of the Treasury for 
courts obtàining this information is an application to the Secretary of 
the Treasury by the judge' of the court in which the information is 
desired as to the opération bf a distillery, when a certified copy may 
be obtained of the reports of the distiller, which will show fully and 
accurately ail that has been done in any given distillery. 
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It is unfortunate that the présent condition exists. The state ab- 
solutely prohibits within its limits the manufacture of distilled spirits, 
while the United States government makes no objection to its manu- 
facture so long as the taxes required by law are paid. I would be 
glad to see some way, under the statutes, the rules and régulations of 
the Treasury Department, and the décisions of the courts, by which 
Stegall could be required to answer the questions propounded to him 
by the state court, because courts of the United States should incline 
toward agreement with the courts of the state, and will do so as far 
as possible. In this view I hâve endeavored to see the matter in the 
way it was so ably presented by the Attorney General, and his associ- 
âtes, but am unable to do so. 

Stegall was at this distillery solely and only as a storekeeper and 
gauger; ail the knowledge he has he obtained while there in that 
capacity. If Stegall had gone to the distillery otherwise than officially 
— simply gone there as a visitor — and when not on officiai business, 
undoubtedly he should be required to state what he saw. Otherwise, 
I do not see how he can be required to do so. 

It was urged in argument that the United States does not, and 
should not, désire to interfère with the enforcement of the criminal 
laws of the state. This is true, undoubtedly. If Cureton is running 
this distillery as he appears to be doing f rom what is gathered in this 
hearing, the government of the United States, under the internai reve- 
nue law, will collect the taxes due the United States, and it seems a 
storekeeper and gauger must be put there to ascertain and keep ac- 
count of the product of the distillery. Neither the internai revenue 
ofïicers, or any one else connected with the United States government, 
can or will, under any law that I am aware of, interfère or place any 
obstacles in the way of the state, if it, at any time, desires to break up 
this distillery. The revenue officers are simply collecting the taxes 
due the United States government as long as the distillery is in opéra- 
tion. A storekeeper and gauger is not put at a distillery to protect the- 
distillery, in any way, from the enforcement of the state law. 

The whole question cornes to this: When a distillery is being op- 
erated, a storekeeper and gauger is placed there to ascertain the quan- 
tity of distilled spirits made at the distillery, in order that the govern- 
ment may collect the taxes. They are there under the provisions of 
the statute (Rev. St. § 3167) and the régulation of the Treasury De- 
partment, having the efïect of law, as stated, that they shall not pro- 
duce any records or testify as to the contents of records, and, further, 
that they shall not testify as to facts "coming to their knowledge in 
their officiai capacity" ; but the same régulation provides that informa- 
tion desired, as to the opération of a distillery, will, upon request of the 
court desiring such information, be furnished under the seal of the 
Treasury Department. If a change is needed, it must be made by 
Congress or by the Secretary of the Treasury. The courts càiînot 
make or change law. 

Stegall was placed in jail by the judge of the state court and fined 
$300 for declining to testify as to what was being done at Cureton's 
distillery, as stated above. He was actually in jail when the appHca- 
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tion for writ of habeas corpus was made and when the writ was issued. 
What is the duty of this court in the présent situation? 

The présent case is clearly not one coming under the rule that a per- 
son in state custody should go through the courts of the state, and 
from the highest court of the state, to the Suprême Court of the 
United States, by writ of error from the latter court; but it is one of 
the exceptional cases, under ail the authorities, where, being held in 
violation of a law of the United States', he is, under the peculiar facts, 
éntitled to a détermination of the question hère, and, if entitled to re- 
lief, to be discharged by this court. In Boske v. Comingore, supra, 
Mr. Justice Harlan says on this subject: 

"Of tàe power of the District Court to discharge the appellee if he was 
held In custody in violation of the Constitution of the United States, no doubt 
can be entertalned. It Is true that in Ex parte Royall, 117 U. S. 241, 251 [8 
Sup. et. 734, 29 L. E)d. 808], it was said that, although a court of the United 
States had power to dlseharge one held in custody by state authorities In 
violation of the Constitution of the United States, it was not bound to inter- 
pose immediately upon application being made for the writ, but should ex- 
ercise the discrétion with whlch it was invested 'In the llght of the relations 
existing, under our System of govemment, between the judidal tribunals of 
the Union and of the states, and In récognition of the fact that the public 
good requlres that those relations be not disturbed by unnecessary confllct 
between courts equally bound to guard and protect rlghts secured by the Con- 
stitution.' Hence, the gênerai rule that courts of the United States should 
not interfère by habeas corpus with the custody by state authorities of one 
clalmlng to be held in violation of the Constitution or laws of the United 
States, until after final action by the state courts In the case in whlch such 
custody exists. Ex parte Royall, above cited ; New York v. Bno, 155 U. S. 
89 [15 Sup. et. 30, 39 L. Ed. 801, and authorities cited; Whltten v. Tomlin- 
son, 160 U. S. 231 [16 Sup. Ct. 297, 40 L. Ed. 406], and authorities there cited. 
But to the gênerai rule there are exceptions whlch are thus indicated in Ex 
parte Royall: 'When the petltioner is in custody by state authority for an 
act done or omltted to be done in pursuance of a law of the United States, 
or of an order, process, or decree of a court or Judge thereof ; or where, be- 
ing a subject or citizen of à forelgn state, and domlelled therein, he is In cus- 
tody, under llke authority, for an act done or omltted under any alleged 
rlght, title, authority, privilège, protection, or exemption clalmed under the 
commission or order, or sanction of any forelgn state, or under color thereof, 
the valldity and eftect whereof dépend upon the law of nations — in such and 
llke cases of urgency, Involvlng the authority and opérations of the gênerai 
government, or the obligations of this country to, or its relations with, for- 
elgn nations, the courts of the United States hâve frequently interposed by 
writs of habeas corpus and discharged prlsoners who were held in custody 
under state authority.' 

"The présent case was one of urgency, in that the appellee was an offlcer 
in the revenue service of the United States whose présence at hls post of duty 
was important to the publie Interests, and whose détention In prison by the 
state authorities might hâve interfered with the regular and orderly course 
of the business of the department to which he belonged. ïhe District Court 
therefore did not err in determlnlng the question of constitutlonal law ralsed 
by the application for a writ of habeas corpus, and renderlng final judg- 
meut." 

I hâve given this case the most careful examination and considéra- 
tion, because its importance merits it. The courts of the United States 
will not lightly interfère with the action of the state court, and a case 
must be presented to make action imperative before such action will 
be taken. 

I am compelled to enter an order that the petitioner be discharged. 
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In re HALSET ELECTEIC GENERATOR C30. 
(District Court, D. New Jersey. December 30, 1909.) 

1. Bankeuptct {§ 346*)— Debts Havinq Peiority— Taxes. 

Query, has a tax imposed, not upon tangible property, but upon the 
franchise of an insolvent corporation affer It has been taken charge of 
by a court of banliruptcy, a préférence under Bankr. Act July 1, 1898, e. 
541, § 64a, 30 Stat. 563 (TJ. S. Comp. St. 1901, p. 3447), which provides that 
the court shall order the trustée to pay ail taxes lesally due, and owlng 
by the bankrupt in advanee of the payment of dividends to creditors? 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 346.*] 

2. Statutes (5 181*)— CoNSTEUcnoN— Législative Intention. 

In the construction of a statute, for the purpose of determinlng the lég- 
islative Intention, the court may be justified In some circumstances in 
giving weight to considérations of injustice or Inconvenience which may 
resuit from a particular construction. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 203; Dec. Dig. 
§ 181.*] 
S. Bankruptct (§ 346*) — Distribution of Estate — Taxes— Prioeity of Ex- 

PBNSES OF PRESEEVING AND ADMINISTEEING ESTATE. 

In the distribution of the assets of a bankrupt, the actual and necessary 
expense of preserving and administerlng the estate bave priority over 
taxes; Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (V. S. Comp. St. 
1901, p. 3447), which requlres the court to order the trustée to pay ail 
taxes legally due and owing "in advanee of the payment of dividends to 
creditors," giving them priority of payment only from the net assets. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

In the matter of the Halsey Electric Generator Company, bankrupt. 
On pétition by trustée. Order asked for granted. 
See, also, 163 Fed. 118. 

On motion of the trustée for an order authorizing him to pay the 
actual and necessary expenses incurred in preserving the estate pend- 
ing litigation over the question of adjudication; there not being 
enough funds to pay the same and the franchise taxes imposed by the 
State of New Jersey on such bankrupt. 

Howard H. WiUiams, for the motion. 
Edmund Wilson, Atty. Gen., opposed. 

RELLSTAB, District Judge. This case turns upon légal proposi- 
tions. There is no controversy about the facts. On October 23, 1907, 
a pétition in involuntary bankruptcy was filed against the Halsey Elec- 
tric Generator Company, a New Jersey corporation. The company 
was not adjudicated a bankrupt until March 8, 1909. At the time of 
filing the said pétition, a receiver was appointed who took charge of 
the estate until April 7, 1909, when the trustée was appointed and 
qualified. On the 29th day of August, 1908, the state of New Jersey 
presented its claim for unpaid franchise taxes assessed against said 
bankrupt for the years 1904 and 1908, pursuant to the act of the Légis- 
lature entitled "An act to provide for the imposition of state taxes 
upon certain corporations, and for the collection thereof," approved 
April 18, 1884. Gen. St. N. J. p. 3335. The tax of 1904 amounted to 

*For other cases see Eame tqpic & i number in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe! 
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$4,250, and that of 1908 to $1,000, exclusive of interest and costs. 
The property of the bankrupt, consisting chiefly of a manufacturing 
plant, remained in the hands of the receiver for nearly 18 months pend- 
ing litigation over the adjudication. The realty was subject to a mort- 
gage which was sold under foreclosure proceedings; the estate in 
Dankruptcy realizing nothing by such sale. The cash that came into 
the hands of the receiver was the sum of $1,352.62. The personal es- 
tate was sold by the trustée for $1,000. The amount that came into 
the hands of the receiver was less by the sum of $279.88 than the 
aggregate amount expended by him in preserving the estate, and that 
which came into the hands of the trustée was not sufficient to pay 
the receiver said déficit and the allowance made to him by ftie court for 
his services. 

The State of New Jersey does not question the necessity of thèse 
expenditures, or the propriety of such allowance, but insists that it is 
entitled to the entire fund to the exclusion of such expenditures or al- 
lowances. It bases its contention on section 64 of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447] 
1 Fed. St' Ann. p. 682), and in support thereof cites New Jersey v. 
Andersdn, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 284, 17 Am. 
Bankr. Rep. 63 ; Chattanooga v. Hill, 139 Fed. 600, 71 C. C. A. 584, 
15 Am. Bankr. Rep. 195 ; Waco v. Bryan, 127 Fed. 79, 62 C. C. A. 
79, 11 Am. Bankr. Rep. 481; In re Prince & Walter (D. C.) 131 Fed. 
546, 12 Am. Bankr. Rep. 675; and In re Weiss (D. C.) 159 Fed. 295, 
20 Am. Bankr. Rep. 247. While the motion now before the court is 
limited to the moneys which came to the hands of the trustée, the dé- 
cision will not be without efïect on thé liability of the receiver to ac- 
count to the state for the moneys which came into his hands, and on 
the efîiciency of the bankruptcy court in administering many insolvent 
estâtes ; for, if the insistence of the state of New Jersey is sustained, 
the liability of the receiver to so account would seem to be precluded, 
and the court shorn of the means in many cases of preserving the es- 
tate pending litigation over the question of insolvency, and in the re- 
covering of property fraudulently transferred or concealed. 

Section 64, subs. "a," "b," Bankr. Act, the only parts pertinent. to 
the présent inquiry, reads : 

"Debts which hâve prlçrlty. — a The court shall order the trustée to pay ail 
taxes legally due and owlng by the, bankrupt to the United States, state, 
county, district, or municipality in advance of the payment of dlvldends to 
creditors, ànd upon flling the recelpts of the proper public offlcers for such 
payment he shall be credlted wlth the amount thereof, and, in case any ques- 
tion arises, as to the amount or legallty of any such tax, the same shall be 
heard and determined by the court. 

"b. The debts to hâve priority, except as herein provlded, and to be paid in 
full out of the bankrupt estâtes, and the order of payment shall be (1) the 
actual and neeessary cost of preserving the estate subséquent to flling the péti- 
tion ; (2) ! the flling fées paid by creditors in Involuntary cases, and, where 
property of the bankrupt, transferred or concealed by him, either before or 
after the filing of the pétition, shall hâve been recovered for the beneflt of the 
estate of the hankrupt by the efforts and at the expense of one or more cred- 
itors, the reasonable expenses of stich recovery ; (3) the cost of administration, 
ineluding the fées and mileage payable to witnesses as now or hereaf ter pro- 
vlded by the laws of the United States, and one reasonable attorney's fee, for 
the professional services actually rendered, irrespective of the number of at- 
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torneys employed," to the petitioning creditors In involuntary cases, to the 
bankrupt in involuntary cases while perforinlng the duties herein prescribed, 
and to the bankrupt In voluntary cases, as the court may allow ; (4) wages due 
to workmen, clerks, travelling or clty salesmen, or servants which hâve been 
eamed within three months before the date ot the commencement of proceed- 
ings, not to exceed three hundred dollars to each cl'aimant ; and (5) debts ow- 
ing to any person who by the laws of the states or the United States is en- 
titled to priority." 

The franchise tax or license fee imposed by the state of New Jersey 
upori corporations organized under its laws is a tax within the meaning 
of subsection "a." New Jersey v. Anderson, supra. This décision is 
also relied upon as authority that the tax imposed for the year 1908 
is entitled to the préférence given by such section, notwithstanding 
that the pétition in bankruptcy was filed in 1907, because such tax was 
due and owing before the adjudication. In the cited case it does not 
appear when the pétition in bankruptcy was filed, but the adjudication, 
and not the filing of the pétition, was taken as the time for determin- 
ing whether the tax was due and owing. And it was there held that as 
the tax was made upon the basis of the capital stock issued and out- 
standing the Ist of January, presumably of the year during which the 
pétition was filed, the tax was legally due and owing from that time, 
although not collectible until after the adjudication. In the case at 
bar the pétition was filed several months before the taxing year of 1908 
began. It is unnecessary, however, in this case, to détermine whether 
the tax for that year has a préférence, as the tax for 1904 is greater 
than the gross amount of the estate. Query, has a tax imposed, not 
upon tangible property, but upon the franchise of an insolvent corpora- 
tion after it has been taken charge of by the bankruptcy court, a préf- 
érence under section 64a of the bankruptcy act? 

The claim, then, being for taxes due and owing, what préférence is 
it entitled to? By section 6 of the New Jersey franchise tax act, it is 
provided that such tax "shall be a debt due from such company to the 
state, for which an action at law may be maintained after the same 
shall hâve been in arrears for the period of one month ; such taxes 
shall also be a pref erred debt in case of insolvency." And by section 
7 such company could be enjoined from using its corporate franchise 
if such tax remained in arrears for a period of three months after the 
same should hâve become payable. 

In the New Jersey Court of Errors and Appeals, on the question of 
priorities in insolvency proceedings, it was held that the franchise tax, 
notwithstanding the préférence given by the statute, is subordinate to 
the expenses of winding up the insolvent corporation, including allow- 
ance to the receiver, but that it had préférence over ail other liabilities 
and debts. Chesapeake & O. Ry. Co. v. Atl. Trans. Co., 63 N. J. Eq. 
751, 48 Atl. 997. In United States v. Eggleston, 4 Sawy. 199, 25 Fed. 
Cas. 979 (No. 15,027), it was held in regard to a claim of the United 
States which by section 3466, Rev. St. (U. S. Comp. St. 1901, p. 2314), 
was given priority in payment in cases of insolvency, that: 

"The priority of the United States only extends to the net proceeds of the 
property of thf'lleceased, and therefore the necessary expenses of the adminis- 
tration are flrsfr to be paid." 
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Thèse two cases, respectively, show that in construing statutes gîv- 
ing- préférence to the state for taxes and the United States for debts 
the priority extends only to the net proceeds. 

The state contends, however, that a différent rule obtains because of 
the positive direction of section 64 of the bankniptcy act. Ail corpora- 
tions subject to the franchise tax imposed by the state are not amen- 
able to the bankruptcy law. In case of insolvency of one not amenable, 
the proceedings to wind up being necessarily brought in the state or 
United States Circuit Court, the state's franchise tax by the judicial 
détermination of its own court would be made subordinate to the cost 
of preserving and administering the property of such insolvent corpo- 
ration ; but if one of its corporations so taxed should be wound up in 
the bankruptcy court, it being one over which the bankruptcy court 
may hâve exclusive Jurisdiction, it is contended that such franchise 
tax is not subordinate, but superior to even the necessary expansés in- 
curred in securing and preserving the very property out of which alone 
it can secure its tax. The act should be so clear and unambiguous as 
to leave no reasonable doubt that it was the législative intention to 
put taxes before everything before such a construction should be 
adopted. In re Prince & Walter and In re Weiss, supra, are cited as 
authority for this contention. In the former case the taxes were levied 
against the bankrupt's real estate. In the latter the taxes were due 
the United States, but for what it does not appear. In both cases it 
was held that taxes were entitled to priority of payment to the exclu- 
sion of the administration expenses. Judge Archbald, in Re Prince & 
Walter, at page 678 of 12 Am. Bankr, Rep., at page 550 of 131 Fed., 
after quoting from section 64, said: 

"Taxes, as a claas, are thus put at the head of everything— even above the 
expense of preserving the estate, or the cost of administering It Brandenburg, 
§ 10O8; Collier (4th Éd.) 459. This is expllelt and décisive, and, as the taxes 
of 1901 are unquestionaWy vrithin the provisions of the act, they must be paid." 

And Judge Hough, in Re Weiss, at pages 247-248 of 20 Am. Bankr. 
Rep., at page 296 of 159 Fed., after referring to Judge Archbald's 
statement in Re Prince & Walter (hereinbefore quoted) as not a dictum,. 
said: 

"The court could not hâve come to the conclusion, it did without necessarily 
holding the doctrine contended for hère by the government. This décision was 
cited with approval In City of Chattanooga v. Hill, 15 Am. Baultr. Rep. 195, 
139 Fed. 600, 71 C. G. A. 584, and followed by the form of the order entered 
In Re Craniond (D. Cl 17 Am. Bankr. Rep. 40, 145 Fed. 966; and this case 
especially I feel bound to follow, as being lu this circuit" 

In neither the Chattanooga or Cramond Case was the question of 
priority of taxes over the administration expenses involved. In the 
latter the controversy related to the priorities among creditors claim- 
ing liens and préférences. In the former the question up for decisioa 
related to the apportionment of taxes between properties mortgaged 
and unmortgaged. As I read Judge (now Justice) Lurton's opinion in 
the former case, he, though referring to Judge Archbald's opinion in 
Re Prince & Walter that taxes were put at the head^off everything, 
did not give his approval thereof. It was not necessary for the pur- 
poses of that case, and he expressly so stated. In truth his reasoning 
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suggests the query whether such taxes were prior to administration 
expansés. He did concur with the opinion expressed by Judge Pardee 
in Waco v. Bryan that taxes assessed against the bankrupt were en- 
titled to the priority in payment given by section 64a, notwithstanding 
that the property assessed did not corne to the hands of the trustée. 
But that, it will be readily observed, is an entirely différent proposition 
from that which déclares taxes ahead of everything. An examination 
of the Waco Case, one of those cited by the state of New Jersey, also 
shows that the priority of taxes over preserving and administering ex- 
penses was not under considération. In re Prince & Walter and In re 
Weiss are distinguishable from the case at bar only in that the cost of 
preserving the estate was not therein drawn into question. No com- 
fort, however, is derived from this différence, as the cost of adminis- 
tration in both was made subordinate to the taxes, and, if taxes are 
ahead of administration expenses, it is diificult to see why they should 
not hâve priority over the cost of préservation. Neither of the learned 
judges who decided thèse cases gives us the benefit of the reasons that 
lad him to his conclusion. Judge Archbald cites Brandenburg, § 1008, 
and Collier (4th Ed.) 459, as authorities for his opinion. The former 
expressly asserts the priority of taxes ; but the latter does not. Mr. 
Collier said : 

'|The words 'taxes legally due and owlng by the bankrupt' and 'In advance 
of 'the payment of divldends to creditors' should be noted. In spite of them, 
the tendency has been to construe subsection 'a' as putting taxes In a différent 
and really higher elass than the debts enumerated in subsection 'b.' This Is 
probably the law." 

Mr. Brandenburg gives no authorities for his conclusion, and none 
of the authorities cited by Mr. Collier on pages 459 and 460 of that 
édition go to such extent. On the contrary, one of the cases cited, 
viz., In re Force (D. C.) 4 Am. Bankr. Rep. 114, is an authority for 
the reverse. In that case the contest was between the remaindermen 
and the trustée in bankruptcy, and related to the payment of taxes 
levied during the continuance of the life estate. Thèse were paid by 
the remaindermen, after the life estate had ended, out of the surplus 
realized on foreclosure sale. There were no other assets in the hands 
of the trustée than the rents collected by him, and thèse were less 
than the taxes. The taxes were held chargeable on such rents, but the 
expenses of administration and the commissions of the trustée and a 
counsel fee for his attorney, and the commissions of the référée, were 
ordered to be paid first. In his seventh édition, however, Mr. Collier, 
page 730, incorporâtes Judge Archbald's language, viz., that "taxes as 
a class are thus put at the head of everything — even above the ex- 
penses of preserving the estate, and the cost of administering it." But 
he cites no earlier authority than In re Prince & Walter, and no other 
than those cited by the state of New Jersey, and which hâve already 
been considered. 

The absence of any discussion by thèse learned authors and judges 
constrains me to the belief that in their judgment no other order of 
priority was permitted by the plain terms of the act. Mr. Remmington 
takes the contrary view, saying : 

"Taxes from their nature ought to corne next to costs in the order of priority, 
for wlthout taxes the gênerai government would fail ; as, also, wlthout cost? 
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the partlcular Pïpteetlon of the state In the Immédiate property concemed 
could not be aflfordèd. The state must not be delayed nor hlndered In its col- 
lection of taxes, ànd It Is this urgency that lies at the basls of the priorlty 
given to taxes. * » » 

"The statute, in section 64 (b), provides, as the item entitled to the next place 
in the order of distribution af ter costs of administration, 'wages due to work- 
men, clerks and servants.' Nevertheless section 64 (a) provides that taxes are 
to be paid before eredltors. So the proper order of priorlty is for taxes next 
after costs of administration. And it seems Improper In theory aud unneces- 
sary from the point of vlew Of statutory construction to place taxes In advance 
of costs of administration." Rem. on BanUruptcy, pp. 1320, 1321. 

There being a conflîct among the judicial and textual authorities on 
thissubject, and it being a matter of far-reaching importance, a re- 
■examinatipn of the question seems to be justified. 

The prejudicial efïect of such a rule on the administration of bank- 
rupts' estâtes has already been adverted to. Its injustice to the admin- 
istrators of the bankruptcy law is obvibus. In most cases of involun- 
tary and many of voluntary bankruptcy proceedings the préservation 
by the court of the estate is a necessity. For such purpose, it is au- 
thorized to appoint a receivèr or the United States marshal to take 
charge of such estate. Sections 3 (3) and 69 of the bankruptcy act. If 
because of insufïîcient assets at the time the bankruptcy jurisdiction is 
invoked, or by the subséquent dépréciation of the assets, there is not 
-enough to pay the taxes and the cost of preserving the estate, and the 
taxes are given priority, who shall pay for the préservation? Such 
costs may not be charged against the bond of the petitioning creditors, 
for that is-only to indemnify the bankrupt in case insolvency shall not 
Tje established. Section 3 (5), Bankr. Act. Has the court the power to 
penalize the petitioning creditors to the extent of mulcting them for 
such costs ? Do they occupy any différent position, in respect to such 
costs, from any of the other creditors? If insolvency is established, 
their invoking the remedy given by the bankruptcy act is justified. 
Shall such costs fall upon the marshal or other officer of the court 
whose duty it is to préserve such assets? If such costs are not charge- 
able against such assets, they must be paid by such creditors or the 
court's ofRcer. Such injustice is not to be tolerated unless unavoid- 
able. 

Judge Ray, în Re Cramond, supra, repudiated such doctrine, so far 
as it related to preferred creditors. The learned judge said (page 28 
of 17 Am. Bankr. Rep., page 971 of 145 Fed.) : 

"The money due on this contract belonged to the estate In bankruptcy sub- 
ject to ail valld liens, if any, and was properly paid to the trustée, and It Is 
hls duty to admlnister it or pay It over to those entitled thereto pursuant to 
the order and direction of this court whlch has Its custody for the purposes of 
administration and distribution. The varions clalmants hâve proved thelr 
claims, and it Is the duty of the court to adjudicate thelr respective righta and 
prlorltles and esbibllsh ail liens on the f unds and détermine thelr amount and 
direct thelr i>ayment. I do not understand the law to be, or that the bank- 
ruptcy act contemplâtes, that the référée and trustée shall do this worb with- 
out compensation in case it shall be determined that the liens on the funds of 
the estate, assuming that ail are subject to liens are equal to or greater than, 
such assets. Such a rule would require the offlcers of the court to spend tlme 
and money In carlng for, protecting, and preserving the funds of the estate, 
«ubject to the liens, for the beneflt and profit of the llenors without compensa- 
tion or reimbursement. 
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"The court of bankruptcy Is a court of equlty (section 2. Eankr. Act July 
1, 1898, c. 541, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 3420]), and, when it 
lawfuUy taUes hold of and adnilnisters tbe estate of a bankrupt and bas tlie 
funds in its possession for that purpose, It may direct, and It Is its duty to di- 
rect, that the lawful fées and commissions of Its offlcers and expenses of sucli 
administration be pald therefrom, and, when necessary In sucli cases, liens on 
such funds must abate for thls purpose." 

Thèse reasons are as cogent to the case at bar as they were in the 
cited case, or can be in any bankruptcy case. The cost of preserving 
the estate is in the interest of every créditer, and, where the assets are 
insufficient to pay anything to the gênerai creditors, the benefit inures 
entirely to those that are preferred. Why should they, then, in the ab- 
sence of clear and express direction of the statute, be freed f rom such 
expenses, where no other provision is made to meet them ? The mère 
statement of the inquiry implies the answer. In such cases the estab- 
lished rule in equity that those being in priority in the distribution of 
a trust fund inadéquate to pay the priorities and the expenses of ad- 
ministering it must assume or share such expenses must be appHed. 
Trustées v. Greenough, 105 U. S. 537, 26 L. Ed. 1157; Hobbs v. 
McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 Iv. Éd. 940; Meddaugh v. 
Wilson, 151 "U. S. 333, 14 Sup. Ct. 356, 38 L. Ed. 183. 

If the claimant in the présent case had taken proceedings to enforce 
its taxes of 1904, the expense of preserving the estate, as well as that 
of converting it into cash to liquidate its daim, would hâve fallen upon 
it. Why should there be a différent rule when, instead of it taking di- 
rect proceedings, it suffers other creditors to bring the estate into the 
bankruptcy court? That the tax is due the sovereign does not mini- 
mize the justice of thèse reflections. The costs incurred in the admin- 
istration of estâtes is thé necessary resuit of the exercise of the sov- 
ereign's judicial power. There is nothing in the exercise of the tax- 
ing power that should give it préférence to the exercise of the judicial 
power. Both are essential to the existence of government, and costs 
in husbanding and converting property into cash are inévitable even in 
enforcing tax liens. 

Thèse and other observations that will occur to any one charged 
with the collection and administration of estâtes are sufficient to lead 
to a répudiation of such a rule, unless our bankruptcy act permits of 
no other reasonable construction. For the purposes of this case it 
may be stated that if the statute clearly indicates a législative purpose 
to make the expenses incurred in preserving and administering bank- 
rupts' estâtes, subordinate to taxes, such purpose must be carried out, 
even though injustice to individuaïs results therefrom, and the admin- 
istration of the bankrupt's estate be seriously prejudiced thereby. For, 
as was said in New Jersey v. Anderson, supra, page 490 of 203 U. S., 
page 139 of 27 Sup. Ct (51 L. Ed. 284) : 

"Considérations of thls character, however properly addressed to iiie légis- 
lative brancb of the govemment, can hare no place In influeneing judicial dé- 
termination. It is the province of the court to enforce, not to make, the laws, 
and, ff the law Vforks Inequallty, the redress, if any, must be had from Con- 
gress." 

But. as was said in United States v. Fisher, 2 Cranch, 358-386, 2 
L. Ed. 304: 

"It is undoubtedly a well-establlshed prlnciple In the exposition of statute» 
that every part is to be considered, and the Intention of the Législature to be 
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èxtracted from the whole. It Is also true that where great Inconvenlence wlU 
resuit from a partlcular construction that construction Is to be avoided, un- 
less the meanlng of the Législature be pl'aln, In whlch case it must be obeyed." 

And in Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1-37, 15 
Sup. et. 508, 516, 39 L. Ed. 601 : 

"Undoubtedly the court, when endeavoring to aseertaln the intention of the 
Législature, may be justifled In some circumstances in giving weight to consid- 
érations of injustice or inconvenlence that may arlse from a partlcular con- 
struction of the statute. Wilson v. Rousseau, 4 How. 646, Q80 [11 L. Ed. 1141] ; 
Bloomer v. McQuewan, 14 How. 539, 553 [14 L. Ed. 532] ; Blake v. Nat. Banks, 
23 Wall. 307, 320 [23 L. Ed. 119] ; United States v. Kirby, 7 Wall. 482, 486 
[19 L. Ed. 278]." 

And in Knowlton v. Moore, 178 U. S. 41-77, 30 Sup. Ct. 747, 761, 
44 L. Ed. 969 : 

"We are therefore bound to glve heed to the rule that where a partlcular 
construction of a statute will occasion gieat inconvenlence or produce in- 
equality and injustice that view is to tte avoided if another and more reason- 
able interprétation is présent in the statute." 

Thèse judicial expressions sufficiently indicate the rules that should 
be kept in mind in the reading of a statute. Applying them to section 
64 of the bankruptcy act, we find that subsection "a," in express 
terms, gives taxes a préférence only over creditors. The language is : 

"The court shall order the trustée to pay ail taxes legally due and owlng to 
the • • * gtate • ♦ * in advance of the payment of divldends to cred- 
itors." 

It is the sovereign against the individual, the moneys due the taxing 
power as against the debts owing to creditors, not as against the costs 
incurred in the exercise of the judicial power, that is hère the subject- 
matter of législation. By the terms of this subsection, the taxes are 
to be paid by the trustée upon the orders of the court. For such pay- 
ment he is to be credited in his a"ccount, and, if any question arises as 
to the amount or legality of any such tax, the same is to be heard and 
determined by the court. This is in harmony with the gênerai schéma 
and policy of the bankruptcy act. The court obtains exclusive juris- 
diction over the bankrupt's estate. It is charged with the duty of re- 
covering, preserving, administering, and distributing it. The tax that 
has not been paid by the bankrupt can be obtained only in the course of 
the administration of the estate. In case of a dispute over the amount 
or validity of the tax, the assets must necessarily be held pending the 
détermination of such litigation. The payment is to be made out of 
the fund that comes into the trustee's hands. The priority given is 
only in advance of creditors, and is chargeable only on the net estate ; 
i. e., that which remains after the cost of recovering, preserving and 
administering the estate is ascert.ained. So far, manifestly, no préfér- 
ence is given over the costs of preserving and administering the es- 
tate. Nor is there anything in the remaining subdivisions of this sec- 
tion that indicates a différent législative purpose. 

Subsection "b" directs the order of payment of certain specified 
expenses and debts. It does not embrace ail liabilities. Nothing is 
said of taxes, that having been considered in subsection "a," but they 
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are încluded in the phrase "except as herein provided" found in the 
first clause, although, strictly speaking, taxes, no more than the costs 
of preserving or administering an estate, may be said to be debts. 
There is nothing in any of the subsections that justifies the contention 
that taxes are to be paid before the cost of preserving and administer- 
ing the estate, nor is there anything in the section as a whole that per- 
mits of such a conclusion. 

The phrase "except as herein provided" does not necessarily mean 
that the taxes are to be paid in préférence to everything else. It may 
be understood as meaning no more than that the order of priority in 
subsection "b" is to be the rule as among the subjects (the five classes) 
then being considered. Thèse, as noted, embrace, not only expenses in 
preserving, recovering, and administering the estate, but. certain classes 
of creditors, viz., wages (class 4) and debts given priority by the state 
or United States laws (class 5). Thèse last two are the only classes 
of this subsection that deal with debts. Thèse, of necessity, are such 
as existed before the bankruptcy proceedings began. They, as well as 
taxes, are debts of the bankrupt. The items covered by the first three 
classes of this subsection are not debts of the bankrupt. They bave 
no existence before the commencement of the bankruptcy proceedings. 
They are incurred after the court takes possession of the estate. The 
taxes by subsection "a" are not given priority over such expenses by 
any express words, but they are by apt and express terms given prior- 
ity only over creditors, and the only clauses of subsection "b" that deal 
with creditors are 4 and 5. 

This phrase "except as herein provided," therefore, as far as it re- 
lates to taxes, means nothing more than that the creditors referred to 
in classes 4 and 5 are subordinate to taxes in the order of priority in 
payment. Something more than this phrase must be found to give 
taxes the priority over everything. 

In Chesapeake & O. Ry. Co. v. Atl. Trans. Co. and United States v. 
Eggleston, supra, the statutory language giving préférence was unqual- 
ified; yet the préférence was made subordinate to administration ex- 
penses. In section 64 the préférence for taxes is not given generally. 
The priority is only given as against creditors. The fact that in deal- 
ing with pnorities taxes were first considered does not put them ahead. 
The language employed in stating the préférence, and not the order of 
the statement, controls. If Congress had intended to give taxes the 
priority, it would hâve said so in clear and unambiguous language. 
It did not do this, but, on the contrary, by the express wording of the 
limitation annexed to the priority of taxes, it gave taxes the préfér- 
ence only over the claims of creditors. To hold otherwise would be 
not merely to treat such words of limitation as superfluous, but mean- 
ingless. No intendment is to be made in favor of such a construction. 
If.we look elsewhere in the act, we find nothing that is inharmonious 
with this view. On the contrary, section 63 directs the payment of 
the actual and necessary expenses incurred by the officer in the estate 
in which they were incurred. By rule 34 of the General Orders in 
Bankruptcy (18 Sup. Ct. ix), adopted by the Suprême Court of the 
175 F.— 53 
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United States under the authority of the bankruptcy act, it is provided 
that : 

"In cases of Involuntary bankruptoy, when the debtor reslsts an adjudica- 
tion, and the court, after hearlng, adjudges the debtor a bankrupt, the peti- 
tioning creditor shall recover, and be pald eut of the estate, the same costs 
that are allowed to a party recoverlng In a suit in equity ; and if the pétition 
is dlsmlssed, the debtor shall recover like costs against the petitioner." 

"Words of a statute are to be understood in the sensé in which they best 
harmonlze with the subject of the enaetment and the object which the Lég- 
islature bas in view." Ènd. Int. Stat. (1888) § 73, p. 94. 

To my mind Congress bas by apt words signified its intention to 
make taxes subordinate to the payment of the cost of preserving and 
administering a bankrupt's estate. If, however, I should concède that 
the arrangement of the priorities leaves that in doubt, I should still 
be constrained by well-recognized rules for the interprétation pf stat- 
utes to résolve that doubt in favor of the cost of preserving and ad- 
ministering the estate. As is said by Endlich in his admirable work : 

"In determlnlng elther what was the gênerai object of the Législature or 
the meanlng of its language in any partlcular passage, it is obvlous that the 
intention which appears to be most agreeable tb convenien'ce, reason, and jus- 
tice should in ail cases open to doubt be presumed to be. the true one." Sec- 
tion 245, p. 324. "Where the Intention of the Législature or the law is doubtful 
and not clear, the judges ought to Interpret the law to be what is most con- 
isonant to equity, and l'east inconvénient." Section 251, p. 335. "Whenever 
the language admits of two constructions, It Is obvions that the more reason- 
able of the two should be adopted as that which the Législature intended." 
Id. § 258, p. 343. 

Keeping the législative purpose of the bankruptcy act in mind, and 
viewing the language employed in the act in dealing with priorities, 
in the light of the f oregoing suggestions, I am of the opinion that in 
the distribution of the assets of the bankrupt the actual and necessary 
costs of preserving and administering the estate hâve priority over 
taxes. ■ ■ ■ ■ ' 

In this case the moneys in the hands of the trustée are insufficient 
to pay the expenses of preserving the estate while in the hands of the 
receiver. The trustée is directed to apply such moneys on account of 
such expense, the same having beèn approved by previous order made 
in this cause. 

The order asked for by the trustée is granted. 



WTMAN, PARTIIIDGB & CO. v. BOSTON BLACKING CD. 
(Circuit Court, D. Maine, December 16, 1909.) 

■ NO. 88. 

1. Explosives (§ 7*) — Packino Dangebôus Aeticles— Statutes. 

No civil suit can be malntained In conséquence of violation of Rev. St. 
§S 4475, 4476 (U. S. Comp. St. 1901, p. 3052), without a proper and spécifie 
pleading pf facts which show négligence or wiUful tort. 
[Ed. Note. — For other cases, see Explosives, Dec. Dig. § 7.*] 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Explosives (i 7*) — State Statute»— Application. 

Where défendant packed and shlpped certain volatile and Inflammable 
material from a point In the state of Massachusetts to an ultimate des- 
tination outside the state, wlthout complying wlth state statutes regulatlng 
the, pa'Cking and shlpplng of such material and creating a remedy for In- 
juries sustained thereby, It was not material to plalntififs right to en- 
force such remedy that the Injury oecurred in another state. 

[Bd. Note. — For other cases, seé Explosives, Dec. Dig. § 7.*] 

At Law. Action by Wyman, Partridge & Co. against the Boston 
Blacking Company. On demurrer to the déclaration, except the first 
four counts thereof. Demurrer sustained as to the fifth and sixth 
counts,_ and overruled as to the others. 

Folio wing are the counts objected to: 

Count V. For that défendant, on or about August 12, 1907, and for a long 
time prior thereto, was engaged In preparing and putting up for sale In the 
City of Chelsea and commonwealth of Massachusetts and in selUng what sald 
défendant called "shoe wax," "liquld cément," and "Currier's blacking" ; that 
on or about sald August 12, 1907, the défendant delivered to the Boston & 
Maine Railroad Company, a common carrier, at its freight house In sald clty 
of Chelsea, for transportation by it, 72 barrels, 2 half barrais, and 6 kegs, 
consigned by the défendant to the "A. B. B. Company, St Paul, Minnesota," 
and at the same Orne delivered to said railroad a mémorandum purporting to 
describe the contents of sald barrels, kegs, and half barrels, and asking that 
the shipment be sent by the Boston & Maine Railroad Company, the West 
Shore Rallway Company, the West Transit Company, and the C, St. Paul, M. 
& O., knowlng that the transportation of said barrels, kegs, and half barrels, 
with their contents, over the route requested, vpould Involve transferrlng or 
transshipment from one carrier to another, and from a land carrier to a vrater 
carrier, or Vice versa ; that by said mémorandum the contents of 12 of the 
barrels were described as "shoe wax," the contents of 51 of the barrels as 
"llquId cément," and the contents of the remalnlng 9 barrels, the 6 kegs, and 
the 2 half barrels as "Currier's blacking" ; that the contents of said barrels, 
kegs, or half barrels had been packed and put up for shipment by the défend- 
ant, and, as the défendant well knew, consisted of camphene, naphtha, ben- 
zine, benzole, coal oil, reflned petroleum, or other articles of like character, 
and, as the défendant well knew, were highly volatile. Inflammable, and liable 
to explode, and highly dangerous to life and property, and if allowed to es- 
cape from the vessels in which they were contalned were extremely Ukely to 
cause damage to life or property by flre or explosion; that although the de- 
fendant Ijad mlxed with such camphene, naphtha, benzine, benzole, coal oil, 
reflned petroleum, or other llke articles, a small percentage of some other sub- 
stance, such mixture did not really or essentially change the nature of sald 
camphene or other such article, nor remove or lessen its dangerous properties ; 
that In spite of thèse facts the défendant whoUy failed distinetly to mark on 
the outside wlth the name or description of the articles contalned thereln, the 
barrels, kegs, and half barrels aforesald. In violation of the statutes of the 
United States of America; that there was nothing on or about said barrels, 
kegs, and half barrels to Indicate the true and dangerous nature of theIr con- 
tents., and that said Boston & Maine Railroad, and ail other carriers or per- 
sons engaged In the transportation or handling of said barrels, kegs, and half 
barrels, were wholly wlthout any knowledge of the true and dangerous nature 
of the contents; that the Boston & Maine Railroad Company, after recelving 
the aforesald barrels, kegs, and half barrels, forvvarded them, with their said 
contents. In pursuance of the aforesald mémorandum, by the route requested ; 
that on or about August 17, 1907, while sald goods were In the course of trans- 
portation along sald route, and were at or near BufCalo, New York, and being 
transferred to the steamshlp Utica In the ordlnary and proper manner of trans- 
ferrlng and handling goods of a nondangerous character, but wlthout such 
extra précautions as would hâve been taken In the case of goods known to be 

•For other cases see same topic & | numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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dangerous, those engaged In so transferring belng wlthout any knowledge of 
the dangerous nature of the contents of the sald barrels, kegs, and half bar- 
rels, oné of the Sald barrels, kegs or half barrels became broken, wlthout any 
négligence on the part of those engaged In transferring or handllng the same, 
or on the part of any other person, and the contents of sald barrel, keg, or 
half barrel escaped Into the hold of sald steamslilp Utlca ; that sald contents 
immedlately turned In whole or In part to vapor and shortly thereafter ex- 
ploded wlth gfeat force and became on flre ; that sald fire spread with great 
rapldlty; that the plaintlfC, a corporation duly organlzed and exlstlng under 
the laws of the state of Minnesota, was the owner of certain goods, commonly 
known as "dry goods," properly packed and contalned in four wooden boxes 
or cases then rlghtfuUy on board the steamshlp Utlca, and stored thereln In a 
proper place, the sald goods havlng been bought by the plalntlfC In New York 
City and belng In process of transportatlon to It at Its place of busijiess In 
MInneapoIls, Minnesota ; that sald goods were consumed by the flre aforesald 
and wholly lost to the plalntlfC; that sald loss was caused by the defendant's 
fallu re as aforesald to mark and give notice of the dangerous nature of the 
goods shlpped by them as requlred by the statutes of the United States of 
America, and occurred, further, wlthout the fault, lack of care, or négligent 
intervention or omission of the plalntlfC. AU to the great damage of the plaln- 
tlfC. 

Count VI. For that défendant, on or about August 12, 1907, and for a long 
time prlor thereto, was engaged In preparlng and puttlng up for sale in the 
clty of Chelsea and commonwealth of Massachusetts and in selUng what sald 
défendant called "shoe wax," "liquid cernent," and "Currler's blacklng" ; that 
on or about sald August 12, 1907, the défendant delivered to the Boston & 
Maine Rallroad Company, a common carrier, at its frelght house In sald clty 
of Chelsea, for transportatlon by it, 72 barrels, 2 half barrels,, and 6 kegs, con- 
slgned by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
at the same time delivered to sald rallroad a mémorandum purporting to de- 
scribe the contents of sald barrels, kegs, and half barrels, and ask.ing that the 
shipment be sent by the Boston & Maine Rallroad Company, the West Shore 
Railway Company, the West Transit Company, and the C, St. Paul, M. & O., 
knowlng that the transiwrtation of sald barrels, kegs, and half barrels, with 
their contents, over the route requested, would Involve transferring or trans- 
shipment from one carrier to another, and from a land carrier to a water car- 
rier, or vice versa ; that by sald mémorandum the contents of 12 of the barrels 
were descrlbed as "shoe wax," the contents of 51 of the barrels as "Uquld 
cément," and the contents of the remalning 9 barrels, the 6 kegs, and the 2 
half barrels as "Currler's blacklng"; that the contents of sald barrels, kegs, 
or half barrels had been packed and put up for shipment by the défendant, 
and, as the défendant well knew, conslsted of campheue, naphtha, benzine, 
benzole, coal oil, reflned petroleum, or other articles of llke character, and, as 
the défendant well knew, were hlghly volatile. Inflammable, and Uable to ex- 
plode, and hlghly dangerous to life and property, and if allowed to escape from 
the vessels In which they were contalned were extremely likely to cause dam- 
age to llfe or property by flre or explosion ; that although the défendant had 
mlxed wlth such camphene, naphtha, benzine, benzole, coal oll, reflned petro- 
leum, or other like articles, a small percentage of some other substance, such 
mixture dld not really or essentlally change the nature of sald camphene or 
other such article, nor remove or lessen its dangerous properties ; that in splte 
of thèse facts the défendant wholly failed dlstlnctly to mark on the outside 
with the name or description of the articles contalned thereln, the barrels, 
kegs, and half barrels aforesald, in violation of the statutes of the United 
States of America ; that there was nothing on or about sald barrels, kegs, and 
half barrels to Indleate the true and dangerous nature of their contents, and 
that sald Boston & Maine Rallroad, and ail other carriers or persons engaged 
In the transportatlon or handllng of sald barrels, kegs, and half barrels, were 
wholly wlthout any knowledge of the true and dangerous nature of the con- 
tents ; that the Boston & Maine Rallroad Company, after recelving the afore- 
sald barrels, kegs, and half barrels, forwarded them, with their sald contents. 
In pursuance of the aforesald mémorandum, by the route requested ; that on 
or about August 17, 1907, whlle sald goods were in the course of transporta- 
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tlon along said route, and were at or near Buffalo, New York, and being trjtns- 
ferred to the steamshlp Utlca In the ordlnary manner of transferring and 
handling goods of a nondangercus ehaiacter, but without sueh extra précau- 
tions as would hâve been taken In the case of goods known to be dangerous, 
those engaged In so transferring being without any knowledge of the danger- 
ous nature of the contents of the said barrels, kegs, and half barrels, one of 
the said barrels, kegs, or half barrels became broken, and the contents of 
said barrel, keg, or half baxrel escaped Into the hold of said steamship Utlca ; 
that said contents Immediately turned In whole or in part to vapor, and shortly 
thereaf ter exploded with great force and became on lire ; that said fîre spread 
with great rapidity ; that the plalntiff, a corporation duly organized and exlst- 
Ing under the laws of the state of Minnesota, was the owner of certain goods, 
commonly known as "dry goods," properly packed and contalned in four 
wooden boxes or cases then rightfully on board the steamship Utlca, and stored 
therein in a proper place, the said goods having been bought by the plalntiff In 
New York City and ttelng In proeess of transportatlon to It at Its place of busi- 
ness In Minneapolls, Minnesota; that said goods were consumed by the lire 
aforesald and wholly lost to the plalntiff; that said loss was eaused by the 
defendant's fallure as aforesald to mark and glve notice of the dangerous 
nature of the goods shipped by them as required by the statotes of the United 
States of America, and occurred, further, without the fault, lack of care, or 
négligent Intervention or omission of the plalntiff. AU to the great damage 
of the plalntiff. 

Count VII. For that défendant, on or about August 12, 1907, and for a long 
time prier thereto, was engaged In preparing and putting up for sale in the 
city of Chelsea and commonwealth of Massachusetts and In seliing what said 
défendant called "shoe wax," "llquld cernent," and "Currler's blacklng" ; that 
on or about said August 12, 1907, the défendant dellvered to the Boston & 
Maine Rallroad Company, a common carrier, at its freight house in said city 
of Chelsea, for transportatlon by It, 72 barrels, 2 half barrels, and 6 kegs, eon- 
slgned by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
at the same time delivered to said rallroad a mémorandum purportlng to de- 
scribe the contents of said barrels, kegs, and half barrels, and asking that 
the shipment be sent by the Boston & Maine Rallroad Company, the West 
Shore Railway Company, the West Transit Company, and the C, St. Paul, M. 
& 0; knowlng that the transportatlon of said barrels, kegs, and half barrels, 
with their contents, over the route requested, would Involve transferring or 
transshipment from one carrier to another, and from a land carrier to a 
water carrier, or vice versa ; that by said mémorandum the contents of 12 of 
the barrels were descrlbed as "shoe wax." the contents of 51 of the barrels 
as "llquld cément," and the contents of the remalning 9 barrels, the 6 kegs, 
and the 2 half barrels as "Curriers blacking" ; that the contents of said bar- 
rels, kegs, or half barrels had lieen packed and put up for shipment by the de- 
fendant, and, as the défendant well knew, consisted of camphene, naphtha, 
benzine, henzole, coal oïl, refiued petroleum, or other articles of llke character, 
and, as the défendant well knew, were highly volatile. Inflammable, and llable 
to explode, and highly dangerous to llfe and property, and If allowed to escape 
from the vessels in which they were contalned were extremely Ukely to cause 
damage to llfe or property by fire or explosion; that although the défendant 
had mixed with such camphene, naphtha, benzine, henzole, coal oll, reiined 
petroleum, or other like articles, a small percentage of some other substance, 
such mixture dld not really or essentlally change the nature of said camphene 
or other such article, nor remove or lessen its dangerous properties ; but never- 
theless the défendant wUlfully or negligently failed to pack or put up for ship- 
ment said goods In a secure manner as required by the statutes of the United 
States of America, wlllfuUy or negligently failed to procure and use for the 
shipment of said dangerous substances stout and well-constructed coverlngs, 
barrels, or other réceptacles, willfully or negligently failed to take proper pré- 
cautions against the breaking of said barrels, kegs, and half barrels and the 
escape of thelr contents In the ordinary course of transportatlon, and willfully 
or negligently failed, in packlng said goods for shipment, to take the précau- 
tions which it was its duty to take in vlew of the highly dangerous nature of 
said goods, or properly to guard against the conséquences likely to resuit from 
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a fall of one Of Sald barrels, kegs, or halfbàTrèls whlle belng transferred or 
transshippéd in transit, whlch it wâS défendant' s dtity to anticlpate and guard 
against; tbat there was nothing on or about sald barrels, kegs, or half bar- 
rels to indiàate the dangerous nature of their contents, and the Boston & Maine 
Kallroad, ànd air other carriers or persons engagea in the transportatlon or 
handUng of said barrels, kegs, and half barrels, wlth thelr contents, were 
wholly jWlthout any knowledge of t)ie dangerous nature of said contents ; that 
the Boston & Maine Rallroad Company, after reeelvlng the aforesaid barrels, 
kegs, and half barrels, forwarded them, wlth their said contents, in pursuance 
of the aforesaid mémorandum, by the said route requested ; that on or about 
August 17, 1907, while sald goods were In the course bf transportatlon along 
said route and were at or near Buffalo, New York, and being transferred to 
the steanjslilp Uticji In the ordlnary and proper manner of transferring and 
handling goods of a nondangerous character, those engaged in so transferring 
being without any knowledge of the dangerous nature of the contents of sajd 
barrels, kegs, and. Half barrels, one of the said barrels, kegs, or half barrels, 
without any négligence on the part of those engaged In transferring or han- 
dling the saine, or on the part of any other person, fell into the hold of said 
steamer, and in conséquence of the said f allure of the défendant to pack the 
goods shipped as aforesaid In accordance with the requirements of the stat- 
utes of tbe United States of America the barrel became broken, and the con- 
tents of said barrel, keg, or half barrel escaped into the hold of said steam- 
ship Utiça; that sald contents Immediately turned in whole or in part to 
vapor, and shortly thereafter exploded with great force and became on tire; 
that said flre spread with great rapldity; that the plalntiff, a corporation 
duly organi?ed and existing under the laws of the state of Minnesota, was the 
owner oî certain goods, commonly known as "dry goods," properly packed 
and côntalned in four wooden boxes, or cases then rlghtfuUy on board the 
steamship Utica, and stored therein in a proper place, the sald goods having 
been bought by the plaIntifC In New York Olty and being in process of trans- 
portatlon to It at Its place of business in MinneapoMs, Minnesota; that said 
goods were cbnsumed by the flre aforesaid and wholly lost to the plaintifC; 
that said loss was caused by the defendant's willful or négligent fallure as 
aforesaid to pack or put up said goods for shdpment securely in the manner 
required by the statutes of the United States of America, and occurred, fur- 
ther, without the fault, lack of care, or négligent intervention or omission of 
the plalntiff. AU ^o the great damage of the plalntiff. 

Count VIII. For, that défendant, on or about August 12, 1907, and for a 
long time prier thereto, was engaged in preparing and putting up for sale in 
the city of Ohelsea and commonwealth of Massachusetts and In selling what 
said défendant called "shoe was," "llquld cernent," and "Currier's blacking" ; 
that on about said August 12, 1907, the défendant delivered to the Boston & 
Maine Rallroad Cîompany, a common carrier, at Its freight house In sald 
city of Ohelsea, for transportatlon by It, 72 barrels, 2 half barrels, and 6 kegs, 
consigned by the défendant to the "A. B. B. Company, St. Paul, Minnesota," 
and ^t the same tln^è deliyered to sald rallroad a mémorandum purporting to 
describe the contents of said barrels, kegs, and half barrels, and asking that 
the shipment be sent by the Bostoh & Maine Rallroad Company, the West 
Shore Railway Company, the West Transit Company, and the C, St. Paul, M. 
& O., knowing that the transportatlon of said barrels, kegs, and half barrels, 
with; their contents, over the route requested, woijld Involve transferring or 
transshipment from one carrier to another, and from a land carrier to a wa- 
ter carrier, or vice versa ; that by said mémorandum the contents of 12 of the 
barrels were desçribed as "shoe wax," the contents of 51 of the barrels as 
"llquId cément," and the contents of the remalnlng 9 barrels, the 6 kegs, and 
the 2 half barrels as "Currier's blacking" ; that the contents of said barrels, 
kegs, or half barrels had been packed and put up for shipment by the défend- 
ant, and, as the défendant well knew, consisted of camphene, naphtha, ben- 
zine, benzole, coal oil, réflned petroleum, or other articles of llke character, 
and, as the défendant well knew, were hlghly volatile. Inflammable, and 11a- 
ble to explode, and ,highly dangerous tolife and property, and if allowed to 
escape from the vessels in which they were contalned were extremely likely 
to cause damage to llfe or property by flre or explosion ; that although the 
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defenflant had mlxed wlth such camphene, napMha, benzine, benzole, coal oil. 
reflned petroleum, or other like articles, a small percentage of some other sub- 
stance, such mixture did not really or -essentlally change the nature of sald 
camphene or other such article, nor remove or lessen Its dangerous propertles ; 
but nevertheless the défendant wlUfuUy or negligently falled to pack or put 
np for shlpment sald goods In a seeure manner as requlred by the statutes 
of the United States of America, willfuUy or negligently failed to procure and 
use for the shlpment of said dangerous substances stout and well-constructed 
coverings, barrpls, or other réceptacles, wlllfuUy or negligently failed to take 
proper précautions agalnst the breaklng of said barrels, kegs, and half bar- 
rels, and the eseape of their contents in the ordlnary course of transportàtlon, 
and wlllfully or negligently failed in packing said goods for shlpment to take 
the précautions whlch it was its duty to take In vlew of the hlghly dangerous 
nature of said goods, or properly to guard agalnst the conséquences likely to 
resuit from a fall of one of said barrels, kegs, or half barrels while being 
transferred or transshipped In transit, whlch It was defendant's duty to antle- 
Ipate and guard agalnst; that there was nothing on or about sald barrels, 
kegs, or half barrels to indicate the dangerous nature of thelr contents, and 
the Boston & Maine Railroad, and ail the other carriers or persons engaged 
In the transportàtlon or handling of sald barrels, kegs, and half barrels, with 
their contents, were wholly wlthout any knowledge of the dangerous nature 
of sald contents ; that the Boston & Maine Railroad Company, after receiving 
the aforesaid barrels, kegs, and half barrels, forwarded them, wlth thelr sald 
contents, in pursuance of the aforesaid mémorandum, by the sald route re- 
quested; that on or about August 17, 1907, while said goods were in the 
course of transportàtlon along sald route, and were at or near Buffalo, New 
York, and being transferred to the steamship Utica in the ordlnary manner 
of transferrlng and handling goods of a nondangerous character, those en- 
gaged in so transferrlng being wlthout any knowledge of the dangerous nature 
of the contents of said barrels, kegs, and half barrels, one of the sald bar- 
rels, kegs, or half barrels fell Into the hold of sald steamer, and in conséquence 
of the said failure of the défendant to pack the goods shlpped as aforesaid in 
accordancé wlth the requlrements of the statutes of the United States of 
America the barrel became broken, and the contents of said barrel, keg, or 
half barrel escaped into the hold of sald steamship Utica ; that said contents 
Immediately turned in whole or In part to vapor, and shortly thereafter ex- 
ploded wlth great force and became on fire ; that sald flre spread with great 
rapidlty ; that the plalntiff, a corporation duiy organized and existing under 
the laws of the state of Minnesota, was the owner of certain goods, commonly 
known as "dry goods," properly packed and contained in four wooden boxes 
or cases then rightfuUy on board the steamship Utica, and stored thereln 
In a proper place, the said goods having been bought by the plalntiff in New 
York City and being in process of transportàtlon to it at its place of business 
In Minneapolls, Minnesota; that said goods were consumed by the fire afore- 
said and wholly lost to the plalntiff ; that said loss was caused by the de- 
fendant's willful or négligent failure as aforesaid to pack or put up said 
goods for shlpment securely in the manner required by the statutes of the 
United States of America, and occurred, further, wlthout the fault, lack of 
care, or négligent Intervention or omission of the plalntiff. AU to the great 
damage of the plalntiff. 

Oount IX. For that défendant, on or about August 12, 1907, and for a long 
time pi'ior thereto, was engaged In preparing and putting up for sale in the 
City of Chelsea and commonwealth of Massachusetts and in selling what said 
défendant called "shoe wax," "liquid cernent," and "Ourrler's blackihg" ; that 
on or about sâid August 12, 1907, the défendant dellvered to the Boston & 
Maine Railroad Company, a oommou carrier, at its frelght house in said eity 
of Chelsea, for transportàtlon by It, 72 barrels, 2 half barrels, and 6 kegs, con- 
slgned by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
at the same tlme delivered to said railroad a mémorandum purportlng to ûe- 
scrlbe the contents of said barrels, kegs, and half barrels, and asking that the 
shlpment be sent by the Boston & Maine Railroad Company, the West Shore 
Railway Company, the West Transit Company, and the C, St. Paul, M. & 
O., knowlng that the transportàtlon of sald barrels, kegs, and half barrels, 
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•wlth thelr contents, over the route requested, would.învolve transferrlng or 
transsîilpment from one carrier to another, and from a land carrier to a water 
carrier, or vice versa ; that by sald mémorandum the contents of 12 of tlie 
barrels were described as "shoe wax," the contents of 51 of the bnrrels. as 
"liquld cément," and the contents of the remaining 9 barrels, the 6 kegs, and 
the 2 halif barrels as "Ctirrier's blacking" ; that the contents of said barrels, 
kegs, and half barrels, described. as aforesaid, h.Td prior to the delivery to 
said Boston & Maine Railroad Company, been put up and préparée! for sale, 
and had been sold or offered for sale by the défendant, not for renianufac- 
ture, and, as the défendant well knew, consisted of illuminating or fuel oils, 
made from coal or petroletim, whlch would evaporate a gas under 100° Fah- 
renheit, or ignite at a temperture of less than 110° Fahrenheit, wlth which 
oils the défendant had mixed a very small x>ereentage of other substances, but 
not so as really or essentially to change the character or properties of said 
oils ; that in so selllng or offering for sale illuminating or fuel oils made from 
coal or petroleum, which would evaporate a gas under 100° Fahrenheit or 
ignite at a température of less than 110° Fahrenheit, the défendant acted in 
violation of the statu tes of the commonwealth of Massachusetts, and beeame 
llable for any damage suffered by any person from the explosion or ignition 
of sueti oils thus unlawfully sold or kept or oft'ered for sale ; that there was 
nothing Qn or about said barrels, kegs, or half barrels to indieate the true na- 
ture of their contents, and that said Boston & Maine Railroad, and ail other 
carriers or persons engaged in the transportation of said barrels, kegs, and 
half barrels, were wholly without any knowledge of the dangerous nature of 
the contents of the same; that the Boston & Maine Railroad Company, after 
receiving the aforesaid barrels, kegs, and half barrels, forwarded them, with 
their said contents, In pursuance of the aforesaid mémorandum, by the route 
requested; that on or about August 17, 1907, while said goods were in the 
course of transportation along said route, and were at or near Buffalo, New 
York, and being transferred to the steamshlp Utica In the ordinary and proper 
manner of transferrlng and handling goods of a nondangerous character, those 
engaged in so transferrlng being wlthout any knowledge of the dangerous na- 
ture of the contents of the said barrels, kegs, and half barrels, one of the said 
barrels, kegs, or half barrels beeame broken, without any négligence on the 
part of those engaged in transferrlng or handling the same, or on the part of 
any other person, and the contents of said barrel, keg, or half barrel escaped 
Into the hold of said steamshlp Utica ; that sald contents immediately turued 
In whole or in part to vapor and shortly thereafter exploded with great force 
and beeame on flre ; that said flre spread with great rapldity ; that the plain- 
tiff, a corporatioù duly organlzed and existing under the laws of the state of 
Minnesota, was the owner of certain goods, commonly known as "dry goods," 
properly paeked and contained In four wooden boxes or cases then rightfully 
on board the steamship Utica, and stored thereln in a proper place, the said 
goods having been bought by the plaintilï in New York City and being In pro- 
cess of transportation to It at Its place of business in Minneapolis, Minnesota ; 
that said goods were consumed by the flre aforesaid and wholly lost to the 
plaintlff; thnt sald loss was suffered by the plalntifC from the explosion or 
ignition of sald illuminating or fuel oil unlawfully sold or kept or offered for 
sale as aforesaid, In violation of the statu tes of the commonwealth of Massa- 
chusetts, and occurred, further, without the fault, lack of care, or négligent 
intervention or omission of the pialntlfC. AU to the great damage of the plain- 
tlfC. 

Count X. For that défendant, on or about August 12, 1907, and for a long 
time prior thereto, was engaged In 'preparing and putting up for sale in the 
City of Chelsea and commonwealth of Massachusetts and in selling what said 
défendant called "shoe wax," "liquid cernent," and "Currier's blacking" ; that 
on or about said August 12, 1!K)7, the défendant delivered to the Boston & 
Maine Railroad Company a common carrier at Its freight house in said city of 
Chelsea for transportation by It, 72 barrels, 2 half barrels, and 6 kegs, con- 
signed by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
at the same tlme delivered to said railroad a mémorandum puniorting to de- 
scribe the contents of said barrels, kegs, and half barrels, and asklng that the 
shipment be sent by the Boston & Maine Railroad Company, the West Shora 
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Pallway Company, the West Transit Company, and the C, St. Paul, M. & O., 
knowlng that the transportatlon of sald barrels, kegs, and half barrels, with 
their contents, over the route requested, would Involve transferring or trans- 
shipment from one carrier to another, and from a land carrier to a water car- 
rier, or vice versa ; that by said mémorandum the contents of 12 of tlie bar- 
rels were described as "shoe wax," the contents of 51 of the barrels as "liq- 
uid cernent," and the contents of the remaining 9 barrels, the 6 kegs, and the 
2 half barrels as "Currier's blacklng" ; that the contents of said barrels, kegs, 
and half barrels, described as aforesaid, had prior to the delivery to said Bos- 
ton & Maine Railroad Company been put up and prepared for sale, and had 
been sold or offered for sale by the défendant, not for remanufacture, and, as 
the défendant well knew, consisted of illuminating or fuel oils, made from coal 
or petroleum, which would evaporate a gns under 100° Fahrenheit, or ignite 
at a température of less than 110° Fahrenheit, with which oils the défendant 
had mixed a very small percentage of other substances, but not so as really 
or essentially to change the character or properties of said oils; that In so 
selliug or ofifering for sale illuminating or fuei oils made from coal or petro- 
leum, which would evaporate a gas under 100° Fahrenheit or ignite at a tem- 
pérature of less than 110° Fahrenheit, the défendant acted In violation of the 
statutes of the commonwealth of Massachusetts, and became liable for any 
damage suffered by any person from the explosion or Ignitlon of sueh oUs thus 
unlavcfuUy sold or kept or offered for sale; that there was nothing on or 
about said barrels, kegs, or half barrels to Indicate the true nature of theIr 
contents, and that said Boston & Maine Railroad and ail other carriers or 
persons engaged in the transportatlon of said barrels, kegs, and half barrels 
were whoUy without any knowledge of the dangerous nature of the contents 
of the same; that the Boston & Maine Railroad Company, after recelvlng the 
aforesaid barrels, kegs, and half barrels, forwarded them, with their said con- 
tents, In pursuance of the aforesaid mémorandum, by the route requested; 
that on or aix>nt August 17, 1907, while said goods were in the course of 
transportatlon along said route, and were at or near Buffalo, New York, and 
being trausterred to the steamship Utica in the ordinary nianner of transfer- 
ring and handling gonds of a nondangerous character, those engaged in so 
transferring t>eing without any knowledge of the dangerous nature of the con- 
tents of the said barrels, kew, and half barrels, one of the said barrels, kegs, 
or half barrels became broken, and the contents of sald barrel, keg, or half 
barrel escaped into the hold of said steamship Utica ; that said contents im- 
mediately turned in whole or in part to vapor, and shortly thereafter exploded 
with great force and became on flre ; that said lire spread with great rajjid- 
Ity; that the plaintiff, a corporation duly organized and existing under the 
laws of the state of Minnesota, was the owner of certain goods, commonly 
known as "dry goods," properly packed and contalned in four wooden boxes 
or cases then rightfully ou board the steamship Utica, and stored therein In 
a proi)er place, the said goods having been bought by the plaintiff in New 
York City and being in process of transportatlon to It at its place of business 
In Mlnneapolls. Minnesota ; that said goods were consumed by the flre afore- 
said and wholly lost to the plaintiff; that said loss was suffered by the plain- 
tiff from the explosion or ignition of said illuminating or fuel oll unlawfully 
sold or kept or offered for sale as aforesaid. In violation of the statutes of the 
commonwealth of Massachusetts, and occurred, further, without the fault, 
lack of care, or négligent Intervention or omission of the plaintiff. AU to the 
great damage of the plaintiff. 

Count XI. For that défendant, on or about August 12, 1907, and for a long 
time prior thereto, was engaged in preparing and putting up for sale in the 
City of Chelsea and commonwealth of Massachusetts and in selling what said 
défendant called "shoe wax," "liquid cernent," and "Currier's blackiug"; that 
on or about said August 12, 1907, the défendant delivered to the Boston & 
Maine Railroad Company, , a common carrier, at its freight bouse in said city 
of Chelsea. for transportatlon by it, 72 barrels, 2 half barrels, and 6 kegs, con- 
slgned by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
at the same time delivered to said railroad a mémorandum purporting to de- 
scribe the contents of sald barrels, kegs, and half barrels, and asking that the 
shipment be sent by the Boston & Maine Railroad Company, the West Shore 
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Rallway Conipàijyj the West Transit Company, and the C, St. Paul, M. & O., 
knowing tHat tïie transportatlon of sald barrels, kegs; and half barrels, with 
thelr contents, over the route tequested, woùld involve transferring or trans- 
shlpment from one carrier to another, and from a land carrier to a water car- 
rier, or vice versa ; that by sald mémorandum the contents of 12 of the bar- 
rels were descrlbed as,"shoe wax," the contents of 51 of the barrels as "liq- 
uld Cément," and the contents of the remaining 9 barrels, the 6 kegs, aud the 
2 half barrels as "Currler's blacking" ; that the contents of sald barrels, 
kegs, and half barrels described as aforesaid, consisted of naphtha, which the 
défendant had sold or offered for sale under an assumed name; that with 
said naphtha, when sold or oflteréd for sale, the défendant had mixed a very 
small pércentage of other substances, but not so as really or essentially to 
change the character or properties of said naphtha ; that in so sellmg or of- 
fering for sale naphtha under an assumed name the défendant acted in viola- 
tion of the statutes of the coinmonwealth of Massachusetts, and became liable 
for any damages suffered by any person from the explosion or ignltion of 
such naphtha thus unlav^f ully sold or kept or offered for sale ; that there was 
nothing on or about sald barrels, kegs, or half barrels to indlcates the true and 
dangerous nature of thelr contents, and that said Boston & Maine Railroad, 
and ail other carriers or persons engaged in the transportation of said bar- 
rels, kègs, and half barrels, were whoUy wlthout any knowledge of the true 
nature of the contents of the same ; that the Boston & Maine Railroad Com- 
pany, after recelving the aforesaid barrels, kegs, and half barrels, forwarded 
them, v?ith thelr said contents. In pursuance of the aforesaid mémorandum, 
by the route requested; that on or about August 17, 1907, while said goods 
were in the èourse of transportation along said route, and were at or near 
Bufflalo, New Tork, and being transferred to the steamship Utica In the or- 
dinary and pi'oper manner of transferring and handling goods of a nondan- 
gerous character, those engaged in so transferring being without any knowl- 
edge of thé dangerous nature of the contents of the said barrels, kegs, and 
half barrels, one of the said barrels, kegs, or half barrels became broken, 
without any négligence on the part of those engaged in transferring or han- 
dling the same, or on the part of any other person, and the contents of sald- 
barrel, keg, or half barrel escaped into the hold of sald steamship Utica ; that 
said contents immediately tumed in whole or in part to vapor, and shortly 
thereafter exploded.with great force and became on fire; that sald flre spread 
with great rapldity; that the plalntlff, a corporation duly organlzed and ex- 
istlng under the laws of the state of Minnesota, was the owner of certain 
goods, commonly known as "dry goods," properly packed and contalned in 
four Wooden boxés or cases then rlghtfully on board the steamship Utica, and 
stored thereln in a proper place, the said goods havlng been bought by the 
plaintifC in New ïork City and being in process of transportation to it at its 
place of business in Mlnneapolls, Minnesota ; that said goods were consumed 
by the flre aforesaid and whoUy lost to the plalntlff; that said loss was suf- 
fered by the plalntlff from the explosion or ignitlon of naphtha so sold or of- 
fered for sale in violation of the statutes of the commonwealth of Massachu- 
setts, and occurred, further, without the fault, lack of care, or négligent in- 
tervention or omission of the plalntiff. Ail to the great damage of the plaln- 
tlff. • 

Oount XII. For that défendant, on or about August 12, 1907, and for a long 
tlmé prlor thereto, was engaged in preparing and puttlng up for sale in the 
City of Chelsea and commonwealth of Massachusetts, and In selling what sald 
défendant called "shoe wax," "liquid cément," and "Currler's blacking"; that 
on or about sald August 12, 1907, the défendant dellvered to the Boston & 
Maine Railroad Company, a common carrier, at its freight house In sald city 
of Chelsea, for transportation by it, 72 barrels, 2 half barrels, and 6 kegs, con- 
signeid by the défendant to the "A. B. B. Company, St. Paul, Minnesota," and 
-at thé same tlme dellvered to said railroad a mémorandum purporting to de- 
scribe the contents of sald barrels, kegs, and half barrels, and asking that the 
shipmeht be sent by the Boston & Maine Railroad Company, the West Shore 
Railway Company, the West Transit Company, and the C, St. Paul, M. & O., 
knowing that thé transportation of said barrels, kegs, and half barrels, with 
thelr contents^ over the route requested, vvould involve transferring or trahs- 
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shipment from ooe carrier to another, and ttom a land carrier to a water car- 
rier, or vice versa ; tliat by sald memiorandnm tlie contents of 12 of the bai*- 
rels were deseribed as "shoe wax," the contents of 51 of tlie barrels as "liq- 
uld cernent," and tlie contents of the remaining 9 barrels, the kegs, and the 
2 half barrels as "Currler's blacldng"; thatthe contents of.said barrels, kegs, 
and hall barrels desçribed as aforesaid congisted of naRhtha, wliîch the de- 
fendant had sold or offered for sale rinder an assumed name ; that with sàid 
naphtha when sold or offered for sale the défendant had mlxed a very small 
percentage of other substances, but not so as really or essentlally to change 
the character or propertles of said naphtha ; that in so selling or ofCering for 
sale naphtha under an assumed name the défendant acted In violation of thé 
sta tûtes of the commonwealth of Massachusetts and beeame llable for any 
damages suffered by any person from the explosion or ignltion of such naph- 
tha thus unlawfuUy sold or kept or offered for sale; that tliere was nothlng 
on or about said barrels, kegs, or half barrels to indicate the true and dan- 
gerous nature of their contents, and that said Boston & Maine Railroad, and 
ail other Carriers or persons engaged in the transportation of said barrels, 
kegs, and half barrels, were wholly without any knowledge of the true nature 
of the contents of the same; that the Boston & Maine Railroad Company, 
after recel ving the aforesaid barrels, kegs, and half barrels, forwarded them, 
with their said contents, in pursuance of the aforesaid mémorandum, by the 
route requested ; that on or about August 17, 1907, while said goods were in 
the course of transportation along said route, and were at or near Buffàio, 
New York, and being transf erred to the steamship Utica in the ordinary man- 
ner of transferring and handling goods of a nondangerous character, but 
without such extra précautions as would hâve been taken In the case of goods 
known to be dangerous, those engaged in so transferring being without any 
knowledge of the dangerous nature of the contents of the said barrels, kegs, 
and half Ijarrels, one of the said Imrrels, kegs, or half barrels beeame broken, 
and the contents of said barrel, keg, or half barrel escaped into the hold of 
said steamship Utica ; that said contents immediately turned in whole or in 
part to vapor, and shortly thereafter exploded with great force and beeame on 
fire; that said fire spread with great rapidity; that the plaintlfC, a corpora- 
tion duly organized and existing under the laws of the state of Minnesota, 
was the owner of certain goods, eommonly known as "dry goods," properly 
packed and contained in four wooden boxes or cases then rightfully on board 
the steamsMp Utica, and storèd therein in a proper place, the said goods hav- 
Ing been bought by the plalntiff in New York City and being in process of 
transportation to it at its place of business in Mlnneapolls, Minnesota ; that 
said goods were consumed by the fire aforesaid and wholly lost to the plaln- 
tiff ; that said loss was suffered by the plalntiff from the explosion or ignl- 
tion of naphtha so sold or offered for sale in violation of the statutes of the 
commonwealth of Massachusetts, and occurred, further, without the fault, 
lack of care, or négligent intervention or omission of the plalntiff. Air to the 
great damage of the plaintifif. 

Carver, Wardner & Goodwin, for plaintiff. 
Whipple, Sears & Ogden, for défendant. 

PUTNAM, Circuit Judge. This case was heard on gênerai démur- 
rer. The déclaration contains 13 counts, but the demurrer did not re- 
late to the first 4 counts. For ail the purposes of the dernurrer, counts 
5 and 6 are the same. Thèse counts were apparently based on thé 
Revised Statutes of the United States, sections 4475 and 4476 (U. S. 
Comp. St. 1901, p. 3052). It is properly admitted, however, that inas- 
much as thèse sections impose only a crimin'al penalty, no civil action 
lies directly in conséquence of any violation thereof. They do not come 
within that class of statutes which vest a title,,and still leave a remedy 
at commori lavv, although spécial remedi,es arç given thereby. There- 
fore, in addition to what now appears in thèse counts, there must be 
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a Spécifie allégation of enough to support an action at common law, 
say for négligence or willful tort. 

It was, however, claimed at bar that violations of thèse provisions of 
the statutesof the United States, under the circumstances of this case, 
are evidential facts in an action for négligence or willful tort. Of 
course, if either négligence or willful tort \yere alleged, there must be 
supporting allégations of particulars in référence thereto; and it is 
possible that acts in violation of the statute cited might be assigned by 
such particulars. Whether or not, however, such violations would 
prove material to the cause of action, would involve matters of fact to 
be determined by the jury under the instructions of the court. It is 
plain that nothing which can be assigned in that direction in violation 
of the statute can amount as a matter of law to either négligence or 
willful tort ; and, theref ore, thèse counts are not sufficient, even under 
a gênerai demurrer. 

Next come counts 7 and 8. Thèse counts contain elaborate référ- 
ences to the sections of the Revised Statutes of the United States stat- 
ed; and it is claimed by the défendant that they fall into the same 
class with counts 5 and 6. It is true that, on a casual reading, they 
would seem to be based on those statutory provisions. Nevertheless, 
the plaintiff claims that they are good at common law. It is true they 
contain allégations in an alternative fqrm, and allégations which, if 
based on the sections of the Revised Statutes referred to, would render 
them multifarious. Also, in view of the position taken at bar that 
thèse counts are good at common law, they contain much surplusage. 
Nevertheless, we find in them allégations of négligence, although not 
such allégations as are regarded as in the best form aceording to the 
rules of pleading at common law, which rules prevail in this district ; so 
that, as multifariousness and surplusage are not defects, unless espe- 
cially assigned, either at common law or under section 954 of the Re- 
vised Statutes of the United States (U. S. Comp. St. 1901, p. 696), 
thèse counts must stand as the record is now ihade. 

The remaining counts are bas^d on the statutes of the state of Mas- 
sachusetts. Inasmuch as the counts show that the damage which re- 
sulted f rom the facts alleged occurred without the state of Massa- 
chusetts, it is claimed by the défendant that in that respect the state 
statutes hâve only a local efïect. It is true that the déclaration should 
show that the illégal acts out of which the damage resulted were per- 
formed within the jurisdiction of the state which enacted the statute 
prohibiting them. That being shown, inasmuch as the resuit, wh'ere- 
ever occurring, forms the basis of a purely civil remedy, it is govern- 
ed by the same rules which apply to'a remedy at the common law for 
any injury which may foUow within one jurisdiction as the consé- 
quence of an illégal act done in another jurisdiction. There fore this 
proposition of the défendant cannot prevail. 

Défendant also claims as to thèse counts that the statutes relate only 
to oils intended to be used for illuminating purposes. We do not so 
understand them. Although some parts thereof are thus limited, other 
parts are not. The parts not thus limited are within the purview of 
thèse counts. The allégations of thèse counts are, perhaps, subject to 
thé same objections as to multifariousness and alternative statements 



WBIOHT T. AT. LOTTIS SOUTHTf ESTBRH ET. CO. 845 

which we hâve observed with référence to other counts. On the oth- 
er hand, this is not entirely clear, because the pleader may perhaps 
well allège a very considérable séries of events intervening between 
the illégal act in Massachusetts and the injurions resuit in another ju- 
risdiction. For the reasons already stated, however, we hâve no oc- 
casion on a gênerai demurrer to investigate this class of questions, ex- 
cept so far as to satisfy ourselves that there results no such uncertain- 
ty as the law of pleading recognizes. Notwithstanding the compli- 
cated allégations in thèse counts, we are compelled to décide, after 
careful investigation, that we do not find that degree of uncertainty 
which is available under a gênerai demurrer ; so that the resuit of the 
whole is that we décide that counts 5 and 6 are insufïicient in law, and 
that the remaining counts will stand the plucking of a demurrer which 
contains no spécial assignments of error. 

The fifth and sixth counts are declared insufficient in law, the de- 
murrer is overruled as to ail other counts, and the défendant has leave 
to plead over. 



WEIGHT et al. v. ST. LOUIS SOUTHWESTEEN RY. CO. 
(Circuit Court, W. D. Arkansas, Texarkana Division. January 7, 1910.) 

L Equitt (|§ 219, 263*)— Pleading— Ceoss-Bill. 

A cross-blll flled by the défendant in a suit In equlty In a fédéral court, 
which makes no one défendant and which prays for no process, and on 
which no process Is Issued, is a nuUIty, and should be attacked by a mo- 
tion to strike, and not by demurrer. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §i 487, 49S-500, 535- 
540; Dec. Dlg. §§ 219, 263.*] 

2. Easements (§ 61*)— INJUNCTION (§ 9*)— Protection of Easemeni>-Tbe8- 

PASS. 

An Injunctlon will lie to protect the owner of an easement In Its enjoy- 
ment, and, conversely, an Injunctlon wIU not lie In favor of one who dis- 
turbed or Interfered wlth the owner's enjoyment of his easement in order 
to secure to the former the fruits of his trespass. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. §§ 134-137 ; Dec. 
Dlg. § 61 ;* Injunctlon, Cent. Dig. § 8 ; Dec. Dig. § 9.*] 

8. Kailboads (§ 73*)— ExTENT DP RiGHT or Way— Easements. 

The grant of an easement for rlght of way for a railroad carrles wlth It 
by Implication ail such Incldental rigbts as are necessary to the enjoyment 
of the grant havlng référence to the character of the use, including the 
rlght to the exclusive possession, occupancy, and control of the rlght of 
way, and the rlght to remove everythlng plaeed or growlng thereon which 
the grantee may deem necessary to remove to insure the safe opération 
of Its road, even as agalnst the owner of the fee. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. §§ 179-182: Dec. 
Dig. § 73.*] 

4. RaILROADS (§ 73*)— EXTENT OF RiGHT OF WaY— EaSEMENTS. 

The owner of land over which a railroad company has acqulred a rlght 
et way, either by grant or by condemnatlon, had not the right to construct 
a levée upon such right of way and joln it to the railroad embankmeut for 
the protection of his land from the overflow of a river In timea of flood, 
agalnst the objections of the railroad company, when the effect of such 
levée Is to overflow the tracks of the railroad and endanger trains thereon. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 73.*] 
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In Equity: Suit by R. R. Wright and E. J. Wilson against the St. 
Louis Sottth'westiern Rail way Company. Decree for défendant. 

On the leth ôf Màrèh, 1909, eomplalnants flled the Mil in this case in the 
Miller chan'cei'y c6urt, in Arkansas. The day previous thereto the blU was 
presented to the chancellor of that district, and a restrainln? order was 
granted. In eonformlty to the prayer of the bill. On the Sth of Apfil, 1909, 
which was in apt time, the défendant rallway company filed Its pétition and 
bond for removal with the clerk of that court, and the same was removed 
Into the Giténit Court of the United States for the Texarkana Division of the 
Western District of ArkansaS. It appears from the record that the eomplain- 
ants, Wright and Wilson, are résidents and citizens of Miller county, Ark., 
and the défendant railroad company a Missouri corporation and a citizen ol 
that State. On the 17th of August, 190Ô, aftér leave had, défendant flled a 
cross-bill. The cross-blll Is entltled preelsely the same as the original bill. 
The cross-bill seta out, a llttle more fuUy, speelflcally, and deflnltely, the same 
facts whlch are stated In the original bill ; it makes no one a party défendant, 
prays for no process, and prays that the piaintifCs be restrained from building 
another levée across their rlght of way on the Falls plantation, and be re- 
qulred to remove from Its rlght of way the two levées built by them, as stated 
In the Mil, and tear down and remove the levée on their own land, which es- 
tends from Red river southerly to the rlght bf way of the défendant, and for 
judgment for costs, and for ail other and further proper relief. To this cross- 
bill the eomplalnants interposed a demurrer, and the final submission of th'e 
case was hàd on the bill, answer, replieation to the answer, cross-bill, demurrer 
to the cross-blll, and proofs. 

Henry Moore, Jr., for complainants. 
Gaughah & Sifford, for défendant. 

ROGERS, District Judge (after stating the facts as above). To a 
cross-bill which so flagrantly disregards the established procédure on 
the equity side of the fédéral court, a demurrer is an improper remedy. 
A motion to strike should hâve been filed ; and the court will treat the 
demurreir in this case as a motion to strike, and will order the cross- 
bill stricken from the files. In the case of Washington Railroad v. 
Bradley, 10 Wall. 299, 19 L. Ed. 894, the synopsis of the opinion is 
as foUows: 

"A pétition by way of cross-bill which makes nobody défendant, which prays 
for no process, and under whlch no process is issued, is a nulllty. A decree on 
such a bill, praying the reverse of what the original blU prayed, is fatally er- 
roneous. Nor will the fact that objection was not made cure a comblnation of 
errors so large and so grave as above Indicated." 

I That case is on ail fours with the case at bar. This will leave the 
case to be determined upon the bill, answer, replieation, and the évi- 
dence. : ■ : 

l assume that,, very few cases so important and involving such'far- 
reachihg conséquences are sùbmitted to a court of equity on pleadings 
so indefinite, vague, and unintelligible as those. in this case. This is 
especially true bf the bill, which must hâve been drawn in great haste 
and withOut the pleader being in possession of the necessary facts. 
The.làhd'through which the railroad çrnbankment and the levées in 
|iQhtr0yerày,,rèB. i,s not even described.extépt as .the, "EaUs plantation 
m Miller; iCOunt:y,Arkansa;s.'*:' The deeds,: for i instance; .under which 
the parties .held,; admitted without objection, do not- evenreferto the 
F^llsp^arifationibul;, the parties hatyingtreated the deeds as properly 
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describing the land, and having made no controversy about the iden- 
tity, I shall, accordingly, so treat them. The pleader should hâve re- 
drafted the bill, and the court should hâve required it; but, the de- 
fendant took no exceptions to it, and, having answered, the issues were 
made up, the prbof taken, and the case submitted before the attention 
of the court was called to the skeleton character of the bill. From 
the whole record the f oUowing ultimate f acts may be finally adduced : 
The défendant acquired its right of way through the land in contro- 
versy, called in the bill the Falls plantation, by deed anterior in time 
to their purchase by complainants. It is conceded, however, that such 
title as the parties hâve émanâtes from the same source ; the complain- 
ants holding the fee and the défendant the easement. The easement 
acquired by the défendant gave it the same right, as if it had acquired 
the easement by the exercise of the right of eminent domain under the 
statutes of Arkansas, and no more. At the Falls plantation the rail- 
road runs in an easterly and westerly direction, and, for convenience, 
it may be said to run east and west, though the defendant's witnesses 
(railroad men) constantly speak of it as running north and south, be- 
cause the schedules of the road so designate it, thus confusing the 
record. On the north side of the railroad, Red river raakes a long 
sharp bend, and approaches from the north within about 600 yards of 
the railroad, and then turns in a northeasterly direction for a long 
sweep, and then again turns sharply back south, making a bend in ail 
of about 8 miles, to Garland City, where the railroad crosses the 
river. At the first bend referred to a levée had been built along the 
south bank of the river about 3 feet higher than the railroad track 
which is near thereto and on the same side of the river. The levée in 
controversy runs north and south, and connects the Red river levée 
with the railroad dump, and is now about as high as the railroad dump 
at the point of junction, and higher than the railroad dump east toward 
Garland City. That levée is known and will hereafter be spoken of as 
the Wright & Wilson levée. It was constructed across the land of 
Wright and Wilson, and up to and across the railroad right of way, 
and joined on to the railroad dump or embankment over the protest 
of the railroad. From the junction of the Wright & Wilson levée with 
the Red river levée the latter extends a considérable distance up the 
river, but it extends only a short distance from said junction down the 
river. Overflows hâve occurred in the past by the Red river levée 
breaking, up the river from the point of the junction of the two levées-, 
and also by overflowing the bank east of and near to the point of juncr 
tion of the two levées. West, and up the river from the Wright & 
Wilson levée, the Falls plantation lies, 'a part of it on each side of the 
railroad, and easterly and down the river in the river bend is found 
a large scope of country, about 1,500 acres, a part in cultivation and 
a part in a state of nature, ail subject to overflow, and on the south- 
east edge of which, and on rising ground and adjacent to the railroadj 
is Garland City. On the other or south side of the railroad, the high 
ground, not subject to overflow, at a point some 600 feet east of the 
junction of the Wright & Wilson levée with the railroad dump, runs 
down within 105 yards of the railroad, and Wright and Wilson built 
another levée on that side, Connecting , the point of high ground near- 
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est to the railroad with the railroad dump. There is a cypress swamp 
— a sort of lake — lying east of the Wright & Wilson levée and between 
the levée and Garland City, the end of which extends to the south side 
of the railroad. Where the railroad crosses it, a trestle is provided, 
for the overflow^ water when the lake rises to pass through to the south 
side and run off by natural courses. West of both levées about 1,200 
feet there is another trestle, and further west two others, provided for 
the same purpose. Before the Wright & Wilson levées were con- 
structed, if a break occurred in the Red river levée above the point 
of junction where the Wright & Wilson levée is now located, the over- 
flow water would pass through towards Garland City and go back into 
Red river, and also go through the west railroad trestles, and find its 
way to and over the low land, and thence, by natural courses, run ofE. 
This was always the resuit to a greater or less extent, depending on the 
condition of the water. The same results followed, if the Red River 
levée above the junction of the Wright & Wilson levée withstood the 
high water, and the overflow from Red river occurred east of the 
point of junction of the Wright & Wilson levée; so that the Wright 
& Wilson levées and the railroad embankment to which they were 
joined form a dam, and backs water up as high as the levées against 
the défendants' railroad dump. At présent, if the Red river levée 
breaks west of the Wright & Wilson levée, the overflow is forced to 
go through the west trestles and on the low land, but cannot get into 
Red river in the direction of Garland City, and as long as the water is 
up must stand against both the Wright & Wilson levées and the rail- 
road dump. If the overflow comes frotn a point east of the junction 
of the Wright & Wilson levée, it banks up against the railroad dump 
and the Wright & Wilson levées, and, if the overflow should be high 
enough, will back up as high as the bottom of the railroad ties at the 
point of junction, and run over a large part of the railroad track lying 
between the Wright & Wilson levées and Garland City, and cannot get 
through and run out over the low lands west as was the case before 
the Wright & Wilson levées were constructed. During the overflows 
in the spring of 1908 when the Wright & Wilson levées were not 
higher than a foot below the bottom of the railroad ties at the point of 
junction, one levée broke and relieved the railroad, which was already 
at that time endangered, the overflow water passing west over the Falls 
plantation and through the trestles to the low lands west and south. 
In 1908, the Wright & Wilson levée backed the water up until it was 
even with the top of the railroad embankment at points between the 
levées and Garland City, before the levée gave way and relieved the 
railroad. Since then the Wright & Wilson levée has been raised up 
about even with the top of the railroad dump at the point of junction,. 
and it is fair to assume if the water should hereafter reach the top of 
the Wright & Wilson levée, as now constructed, the railroad tracks be- 
tween the railroad and Garland City would nearly ail be under water. 
It would be unprofitable for me to review the évidence. I hâve ex- 
amined it with care and with a feeling of the deepest responsibility. 
It is etiôUgh to say that while, as is usual in such cases, the experts 
do not agrée, and there are some conflicts ih their testimony, I do not 
think them material. I am satisfied that the Wright & Wilson levée 
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endang-ers the safe opération of the défendant railroad in high water. 
If the injunction is dissolved, it means the demoHtion of the Wright & 
Wilson levée, and the destruction of the Falls plantation nntil some 
other relief from overflows of Red River is provided ; if it is not dis- 
solved, the travel and traffic on defendant's railroad must be endan- 
gered during the high water. The question presented, therefore, is 
whether the temporary restraining order should be made permanent, 
or whether it should be dissolved. The correct détermination of this 
question involves the récognition of certain elementary principles and 
their proper application to the state of facts presented by the record. 
"It is well settled that an injunction will lie to protect the owner of an 
easement in its enjoyment." 14 Cyc. 1316. The converse of that 
proposition must be true ; i. e., that an injunction will not lie in favor 
of one who has disturbed or interfered with the owner's enjoyment of 
his easement, in order to secure to the former the fruits of his tres- 
pass. 22 Cyc, 81,7, and cases cited in footnotes. The correct applica- 
tion of the principles stated to the facts in this case renders it neces- 
sary for us to examine the nature of the easement involved in a rail- 
road right of way ; and, it must be said, in passing, that such an ease- 
ment must, of necessity, be very différent from an easement as to 
streets, alleys, and public highways and the like. On this précise point 
the well-considered and admirable opinion rendered by District Tudge 
Baker in Cairo, V. & C. Ry. Co. v. Brevoort (C. C.) 62 Fed. 139, 35 
L. R. A. 537, States the correct rule. He says: 

"The complainant aequlred an easement in the land, whose nature and es- 
tent are such as is neeessary for the purpose of maintalning and operating 
its rallway. The estate of the complainant is the dominant, and that of the 
défendant the servlent. Davidson v. Nicholson, 59 Ind. 411 ; Robinson v. 
Thrailkill, 110 Ind, 117, 10 N. B. 647. The grant of an easement conveys ail 
such Ineidental rights as are neeessary to the enjoyment of the thing granted. 
The use to which an easement is devoted, or for which it is created, détermines 
its character, and, to the extent that the use is neeessary to carry ont the pur- 
pose of the grant, the rights of tlie owner of the easement are paramount. An 
easement granted to a railway is essentially différent from any other. The 
nature of rallway service requires exclusive oecupancy. A railroad eompany is 
held to the highest degree of care, and the exercise of this care necessarily 
requires that it should hâve complète dominlon over its right of way. It is 
bound to prevent obstructions from being placed on its tracks, and is required 
to keep them feneed In, and free from rubbish or other combustible materlals. 
The duties of a railway conipany are due to the public as well as to indivlduals, 
and thèse duties It must perform at Its péril. The rules which apply to the 
use of stBcets and highways fall, when applied to railroads, becnnse the ne- 
eesslties of their use are différent. The railroad must hâve the exclusive fios- 
session and control of the land within the Unes of its location, and the right to 
remove everything placed or growing thereon, which It may deem neeessary 
to remove to insure the safe management of its road. Hayden v. Skillings 178] 
Me. [413] 6 Atl. 830; Brainard v. Clapp, 10 Cush. [Mass.] 10 [57 Am. Dec. 74]; 
Hazen v. Railroad Co., 2 Gray [Mass.] 577; Locks & Canals v. Nashua & L. 
R. Co., 104 Mass. 11 [6 Am. Rep. 181] ; Jackson v. Railroad Co., 25 Vt. 1,")0 [00 
Am. Dec. 246] ; Railroad Co. v. Holton, 32 Vt. 43 : Atlantic & P. Tel. Co. v. 
Chicago, E. I. & P. Co., 6 Biss. 158, Fed. Cas. No. 632." 

In Jackson v. Rutland & B. R. Ce, 25 Vt. 159 (60 Am. Dec. 246), 
the court said : 

"The right of a railway comimny to the exclusive possession of the land 
taken for the purposes of their road dlffers very essentially from that of the 
175 F.— 54 
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pnbUc In the land taken for a commpn hjghway. The rallway company must, 
from the very nature of thelr opérations, In order to the secnrlty of thelr pas- 
sengers, workmen, and thé enjoyment of the road, hâve the rlght at ail tlmes 
to the exclusive occupancy of the land taken, and to exclude ail concurrent 
occupancy, by the former owners, in any'mode and for any purpose. Any other 
View of the subjeet must lead to tlie imminent péril of lif e and property, and 
ultlmately to the most glaring absurdities." 

In Conn. & Pass. R. R. Co. v. Holton, 32 Vt. 44, the court said : 

"Although the right whlch a railroad company acquires to land taken under 
their charter is said to be merely an easement, yet the nature of their business, 
their obligations to the community and the public safety, require that their 
possession of the land so taken should be absolute and excKislve against the 
adjacent landowner, So far as to secure fully every purpose for v^hich the 
railroad is made and used. The possession of the railroad company cannot be 
liniited to any point of occupation less absolute and exclusive than thls: that 
the corporation may do any act upon the land conducive to those uses for 
vs'hich their charter vs^as granted, and may exclude the landowner from taking 
any possession or doing any act upon the land whlch may in the least degree 
tend to jeopardize the safe transportation of passengers and freight upon the 
road, or which may In any way interfère with or embarrass their use of the 
road and land for any of the purposes which the railroad Is intended to ac- 
complish. Thls possession In Massachusetts bas been said to be 'practically ex- 
clusive' ; [Hazen v. Boston & M. R. Co.] 2 Gray [Mass.] 574. In Jackson v. 
R. & B. B. B. Co., 25 Vt. 159 [60 Aœ. Dec. 246], though the précise point was 
not under considération, Chlef Justice Redfleld says: 'The railroad company 
must hâve the rlght at ail tlmes to the exclusive occupancy of the land taken, 
and to exclude ail concurrent occupancy by the former owners In any mode 
and for any purpose.' Wlthout stopping to Inquire whether a possible case 
may not exist where the landowner might enter to obtain mines or minerais, 
or to take herbage or other vegetable growth, it Is obvions that the possession 
of the railroad company must ordinarily and practically be absolute and ex- 
clusive. Hence any entry by the landowner or any act done by him upon the 
land which tends in the least to impair the structure of the road, to endanger 
the running of trains, to lessen the safety or comfort of passengers, or gen- 
erally to embarrass the use of the road for the purpose for which it was built, 
or the power of the railroad company to keep in repalr, must be deemed wrong- 
ful." 

Again, the rule is that: 

"Where acts of trespass are continuons or constantly recurrlng whereby. If 
permitted to continue, irréparable Injury may resuit, as where the continuons 
wrongful invasion of plaintifC's right might ripen into a prescriptive rlght, an 
injunction wIU lie to restrain such trespasses, both on the ground that the 
remedy at law by suits for damages is Inadéquate, and to prevent a répétition 
or multiplleity of such sults." 

We hâve, then, this character of case to consider: The complain- 
ants confessedly hâve entered upon and constructed a levée ■ on the 
right of way of défendant company over its protest, which levée de- 
fendant eut as a trespass on its easement as dangerous to the opéra- 
tion of its trains. Thereupon plaintiffs rebuilt the levée, and under the 
protection of a restraining order built it higher than it was before it 
was eut, and which complainants now seek to protect by permanent 
injunction. As stated, the proof satisfies the court that in the spring 
of 1908, when the Wright & Wilson levée gave way and relieved the 
dangerous condition of the défendant'» road, the water stood on the 
defendant's railroad embankment, which was, in efifect^ a part of the 
levée, at à point about 1 f oot below the bottom of its ties, and for 
1,200 or 1,500 f cet between Garland City and the levée the back water 
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Had ri:sen pfactically to thé top of the embanlcftient, and at placée 
higher than the bottom of the ties, where it remained till the water 
ran over the Wright & Wilson levée and reHeved the situation ; that 
thereafter the Wright & Wilson levée was rebuilt and raised prac- 
ticalljr as high as the railroad embankment at the point of junction, 
and higher than a considérable part of the railroad track towards Gar- 
land City. No flood has occurred since the Wright & Wilson levée 
was thus constructed. Had such been the situation when the overflow 
came in the spring of 1908 the railroad embankment at the point of 
junction would not only hâve been in imminent danger, but ail, or 
nearly ail, of the track between the point of junction and Garland City 
would hâve been under water; provided, of course, the overflow had 
been sufficient. Whatever may be the rule of law governing an owner 
in the construction of levées to protect his holdings from, sur face wa- 
ter, which in Some jurisdictions is held to be a common enemy which 
any owner may fight as he best can in order to protect himself, and 
about which there is much confusion in the authorities, it is neverthe- 
less clear that the rule as to flood waters, which are in no proper légal 
sensé surface waters, is différent. That subject, however, is fuUy dis- 
cussed in Cairo, V. & C. Ry. v. Brevoort, supra, and the Indiana cases 
relied upon for a contrary doctrine differentiated and repudiated. 
The rule, the court déclares, from a review of the authorities, is thus 
stated : 

"Wlth reasonably near approximation to accuracy, it may be laid down as 
a gênerai rule that ail waters of a river, wTilch form one body. when flowing 
within the boundaries within which they hâve been Immemorially accustomed 
to flow, in times of ordinary floods, constitute waters of the river, and are not 
surface waters." 

In the case of Burwell v. Hobson, 12 Grat. (Vt.) 322, 65 Am. Dec. 
247, while discussing the rule governing riparian owners upon oppo- 
site sides of a stream, as to obstructing flood waters, it is held : 

"But he contended that it Is confined In its application to the ordinary course 
of the stream, and that a riparian proprletor may lawfully protect his prop- 
erty from floods by ereeting a dilte or other obstruction, though Its uecessary 
effiect may be to turn the superabundant water on the land of his neighbor. 
Such a distinction between the ordinary and extraordlnary flow of a stream 
is not laid down or recognlzed by any elementary writer, or in any adjudged 
case, so far as I hâve seen. The utmost extent to which the authorities go in 
that direction is that a riparian proprietor may erect any work in order to 
prevent his land being overflowed by any change In the natural flow of the 
stream, and to prevent its old course from being altered. Ang. Water Courses, 
§ 333. But he has no right to build anything which. In tlmes of ordinary flood, 
will throw the waters on the grounds of another proprletor, so as to overflow 
and Injure them. If, in the case of such an obstruction, it appears that the In- 
jury rose from causes which mlght hâve been foreseen, such as ordinary fresh- 
ets, he Is liable for the damage. Id. 349. That the supposed distinction does 
not exist was expressly deeided In Bex v. TrafCord, 1 Barn. & Adol. 874." 

If the rule as to obstructing flood waters is there correctly stated, 
it would seem the principle is equally applicable to the conditions of 
the case àt bar. Let us see. The Wright & Wilson levée is joined on 
to the défendant railroad company's dump or embankment. Suppose 
it had been dpne by the consent of the railroad companyl The rail- 
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road Company would, perhaps, be estopped to complaîn of unexpected 
and unforeseen injuries to its own properties ; but would it be relieved 
of damages for injuries to those of its patrons who sufïered either in 
person or property by reason of accident resulting from high waters 
thus produced; or, would it be relieved of damages to those whose 
lands were overflowed or injured by the back waters caused by the 
combined effects of the railroad dump and the Wright & Wilson lev- 
ées? Without deciding those questions, not presented by this record, 
it may be well to say that Farn-ham on Waters and Water Courses 
says (volume 2, p. 814) : 

"So far as parties contributlug to the Injury act in the same right, they may 
be Joined as défendants in an action. Thus, two riparlan proprietors of op- 
posite sides of a creek, each of whom constructs a dam from an island in mid- 
stream to his own shore, the joint effect of which is to cause an overflow of 
lands of an upper riparian owner, are properly Joined as défendants in tres- 
pass on the case; and a verdict against one and excusing the other wil) be 
sustained. * * * In case the dam whIch causes the injury is owned jointly 
by several owners, one may be sued separately for the injury inflicted by it, 
unless each is responsible for the whole injury." 

Whatever may be the ruie governing a railroad in a case like the one 
at bar with référence to adjoining property owners, it is clear that it 
cannot escape liability to the patrons of the road, both as regards 
traffic and travel, whether it has either acquiesced in a trespass upon 
its property which produces the loss or injury to its patrons, or 
whether it willingly joined another in the act which resulted in the loss 
or injury to its patrons; and this illustrâtes what was said in the 
cases above referred to in relation to the care which railroad com- 
panies owe to ail their patrons ; and, second, the necessity that rail- 
roads should hâve exclusive dominion over their rights of way. 

With a strong inclination, if possible, to reach a resuit in this case 
which would protect both the railroad company and the property 
owned by the compiainants, I hâve been reluctantly driven by the facts 
and the authorities to the conclusion that the restraining order in this 
case was improvidently issued, and that it must be dissolved, and the 
bill dismissed at the costs of the compiainants. And it is so ordered. 



UNITED STATES v. HEIKE et al. 
(Circuit Court, S. D. New York. February 14, 1910.) 

1. Ceiminal tiAW (§ 330*) — Plea in Bab— Bubden oi' Pboof. 

Where defendant's attorneys In his présence claimed the openlng and 
the affirmative of the issue on a spécial plea in bar, to which the govern- 
ment's attorney assented, the ordinary légal presumptlon of Innocence 
did not apply as to such plea, on whloh the government joined issue, but 
the burden was on défendant to establish the facts pleaded by a f air bal- 
ance of the évidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. $ 721 ; Dec. 
Dlg. 8 330.*] 

•For oUier cases see same toplc à § nvmbsb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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Z CJbiminai, Law (J 561*) — Pleadino— Confession and Avoidancb— Rea- 

80NABLE DOTJBT. 

A plea of confession and avoldance removes the requirement of proof 
beyond a reasonable doubt, which is applicable only to criminal cases 
wberein accused pleads not guilty. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. S 126Î; 
Dec. Dig. § 561.*] 

3. Cbiminal Law {% 42*) — Immunitt fbom Feosecittion— Peiob Evidence 

Befobe Grand Juet. 

WTiether accused is entltled to Immunlty from prosecutlon because of 
prier évidence given by him before a grand jury dépends, not on whetber 
It is barely iwssible that some fact to whlch he testified before the grand 
Jury would be used against bim, but whetber bis former testimony or the 
documents which he produced would probably become a llnk in the obain 
of évidence to establish bis guilt of the offense charged. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. §§ 45-48; 
Dec. Dig. § 42.*] 

4. Cbiminal Law (§ 42*) — Immtjnitt— Peior Testimont. 

That accused in a prier investigation before the grand jury of the prob- 
able violation of the Sherman anti-trust act (Act July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Oomp. St 1901, p. 3200]) by the American Sugar Refln- 
Ing Company testlfled that be was secretary thereof was Insufficlent to 
afford him immunlty from prosecutlon indivldually for customs' frauds 
and conspiracy to defraud the government in connection with the busi- 
ness of such corporation. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 45-48; 
Dec. Dig. § 42.*] 

5. Criminal Law (§ 42*) — Testimont Befobe Gbano Jury— Immunitt— Na- 

ture OF Claim. 

A pripr proceedlng before a fédéral grand Jury Involved an Investiga- 
tion of whether the American Sugar Reflning Company had vlolated the 
Sherman anti-trust act; no claim being there made that the government 
(had been defrauded of its customs' duties by such company. Accused, 
who was the corporatlon's secretary, was subpœnaed to produce the cor- 
poration's books showing the amount of sugar melted at Its différent re- 
flnerles as bearing on the extent of the corporatlon's business, and it ap- 
peared that neither accused nor the attorney for the government at the 
tlme he testified conceived that défendant was guilty of customs' frauds, 
nor was be asked any questions conveying such Inference. He produced, 
however, certain schedules made from the company's books showing the 
quantlty of sugar actually melted at the company's works, but did not 
swear that they were correct, and it further appeared that défendant 
when be gave such testimony knew that the coriroration's président had 
Invlted a full and free examination of the corporatlon's books by the 
government's offlcers. Held, that défendant'» testimony before the grand 
jury and the production of such documentary évidence did not entitle 
him to immunlty from subséquent prosecutlon for customs' frauds ; it not 
appearing that at any ttme while défendant was belng examlned before 
the grand jury he urged bis privilège not to testlfy on the ground that he 
might Incriminate himself. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. SS 45-48; 
Dec. Dig. 1 42.*] 

9. Witnesses (§ 297*) — Peivilege. 

To entitle a witness to the privilège of silence, the court must say from 
the drcumstances of the case and the nature of the évidence which the 
witness is called on to give that there is reasonable ground to apprehend 
danger to the witness from bis belng compelled to answer, but, this belng 
made to appear, great latitude should be allowed him. 

[Ed. Note. — For other cases, see Witnesses, Cent Dlg. |S 1026-1037; 
Dec. Dig. § 297.*] 

•For otber cases see same toplc & S numbbb In Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexe* 
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7. CBIMIKAL LAW (|ilé8*)'-r60VEBNMKNT WITNESS— IMMUNITYiIBOM PaOSECUr 

TION— GOOD Faith of Prosecuting Officees. 

In deterintoinf S; question of ajleged Immunity trom prosecution, by 
reason of prevloustestimony giyen. by açcused before a grand jury, it is 
Important to consider the good or bad f aith on the part of the prosecut- 
ing offieers. ; , : 

[Ed. Note. — Forother cases, see Crimlnal Law, Cent. Dlg. §§ 45-48; 
Dec. Dig. § 42.*] 

Charles R. Heikç and others were indicted for frauds on the cus- 
toms and other offenses against the United States, and moved for a 
directed verdict on a spécial plea in bar of immunity because of prior 
évidence given before the grand jury. Motions denied. Verdict or- 
dered. 

The following Is the substance of the plea In bar and of the govemment's 
replication thereto: 

(1) That on June 17 and 21, 1909, there was a proceedlng pending before 
the grand Inquest of the United States for the Southern District of New- 
York, brought under the Sherman anti-trust act. 

(2) That on June 16, 1909, défendant was subpœnaed to appear before sueh 
InquéSt and testify eoncemlng an alleged violation of such act by the Ameri- 
can $ugar Reflning Company and others, and to bring with hlm ail records, 
etc., showlng the minutes of the meetings of the executive committee of the 
board of directors of such company. 

(3) That on June 18th défendant was commanded by subpœna to appear be- 
fore such inquest to testify eoncemlng an alleged violation of the Sherman 
anti-trust act by the American Sugar Keflning Company on behalf of the 
United States, and to produce copies of ail letters from the reflning company, 
H. O. Havemeyer, and the défendant to one Kissel durlng the years 1903 and 
1900, inclusive, and by défendant to the firm of Parsous, Clossom & Melll- 
vaine and John B. Parsons, eoncemlng a loan made by Kissel to ône Segal on 
December 30, 1903, and ail deeds, évidences, and wrltings whlch défendant 
had in Its custody eoncemlng sueh promises. 

(4) That défendant appeared before such Inquest June 17 and 21, 1909, was 
duly sworn, examined, and gave testimony under oath, and produced and tes- 
tifled concerning documentary évidence, to wlt, the letters, records, agree- 
ments, and memoranda called for by the subpœna, Including checks of the 
American Sugar Befinlng Company of New York, signed by défendant as 
treasurer of the company. 

(5) That under oath défendant testlfled that he was secretary and treas- 
urer of the American Sugar Eeflning Company; was in charge of the rec- 
ords, books, and minutes of the company ; that he testlfled concerning the in- 
corporation, organlzation, and management of the company ; its sugar im- 
porting business in the collection district of New York; Its properties, re- 
finerles, etc. ; and that ail of such testimony related to the perlod Included 
In the varions dates mentioned In this Indlctment. 

(6) That In that proceedlng défendant testlfled and under oath produced 
évidence concerning the transactions, matters, and thlngs set forth In the in- 
dlctment hereln^ and for and on account of whlch this proceedlng and prose- 
cution is brought 

(7) That on December 1, 1909, there was a proceedlng before the grand in- 
quest In such district pursuant to the Sherman anti-trust act. 

(8) That on November 29, 1909, défendant was subpœnaed to appear before 
such grand Inquest and testify concerning alleged violations of the statutes 
of the Unltêd States by thè American Sugar Refltdng Company of New York 
and to brlng the books and records of such company. 

(9) That în ■obédience to such subpœna défendant appeared ànd produced 
the documeùtiary évidence requlred, and was examined and testlfled eoncem- 
lng the incorporation and organlzation of thè American Sugar Reflning Com- 
pany ; Its properties and business conducted wlthln the collection district of 

*For other cases see same topic & B numbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe» 
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New York and defendant's position wlth the company ; the actual piroduetion 
of refined sugar by each of the reflnerles owned by the company ; the expense 
accounts, expense books, salary lists, etc. ; raw sugar meltlngs of ail reflnerles 
owned by the company from 1893 to 1907, inclusive; letters and tests relat- 
ing to tests on Importations ; monthly and annual reflnery expenses — expens- 
es, etc., from 1904 to 1908, Inclusive ; statements of figures enterlng Into the 
profit and loss accounts of the company; and certain resolutions authorlzlng 
expenditures on the company's behalf, and private letter books of the défend- 
ant relating to' the period included withln the dates mentloned in the indiet- 
ment. 

(10) That In such proceedlng before the grand Inquest, défendant testifled 
orally under oath, and produced documents concerning transactions set forth 
In the indlctment herein agalnst défendant. 

(11) That on January 5, 1910, there was a proceedlng pending before the 
grand inquest for the Southern district of New York, brought under the Sher- 
man anti-trust act, and that on that date défendant was requested by an As- 
sistant United States District Attorney for the Southern district of New York 
to appear and attend forthwlth before such inquest and testify concerning an 
alleged violation of such act ; that défendant in obédience to such request ap- 
peared and was sworn and examined on oath concerning the output of the 
American Sugar Reflning Company; Ita ownership of ail sugar beet com- 
panies ; the capaclty and production of its reflnerles, and the contents of cer- 
tain letters relating to the affairs and management of the conipanies — ail of 
which testlmony related to the period Including the varlous dates mentloned 
In the indlctment. 

(12) That in such proceedlng before the grand Inquest défendant testifled 
orally and under oath produced documentary évidence concerning the trans- 
actions, matters, and things set forth in the indlctment herein, and for and 
on àccount of whIch this proceedlng and prosecution was brought agalnst de- 
fendant. 

(13) That défendant Is ready to verify and prove the foregoing faets as the 
court shall direct and award, and therefore pleads the same in bar of any 
prosecution, trial, or punlshnient under such indictment, and says that to 
proseeute or punlsh him under said indictment. or for any alleged ofCense 
oharged therein, or in any of the acts thereof, would he to deny the protec- 
tion and immunlty of the statutes of the United States in such case made and 
provided. 

Wherefore, défendant prays that he may bè discharged from further prose- 
cution or punishment under said indictment 

To this plea was attached copies of the varlous subpœnses served on dé- 
fendant. 

To this plea the government filed the following repllcation: 

Denying that défendant orally or under oath produced documentary évi- 
dence concerning matters and things set forth in the Indictment as in the 
plea alleged, and denying that défendant obtained immunity from prosecu- 
tion by reason of his testlmony before the grand inquest, and alleged: 

(1) That the prosecution herein exclusively relates to customs'.frauds, and 
that défendant had never been called before the grand jury whleh returned 
this Indictment against Mm, nor before any grand Jury eonsidering any vio- 
lations of the customs law, nor had he testified or produced documents be- 
fore any such grand jury on that subject, 

(2) That the proceedings in whlch défendant testifled and produced docu- 
ments were independent from that In whlch he was indicted, and were both 
proceedings arising under the Sherman anti-trust law. That none of the tes- 
tlmony given by défendant or the documentary évidence disclosed any facts 
which would form any part of an agreement punishable under the customs' 
laws. 

(3) That défendant appeared in proceedings In no possible way connected 
with the proceedings herein, but that so independent were thèse proceedings 
that none of the law ofilcers engaged In the présent prosecution knew of the 
appearance of défendant before any of the grand juries until after the faet 
of such appearance was chronicled m the public press, and the évidence which 
défendant gave and the documents which he produced In such proceedings 
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were entlrely unknown to any of the law offlcers engage! In tMs prosecution 
untll the plea herein was flled ; that the transactions, matters, and thlngs as 
to which défendant testifled orally, and as to whlch he prodnced doeumentary 
évidence In the proceedings referred to In the plea, were not In fact known 
to any of the offlcers proseeuting in behalf of the United States In this case 
untll after the plea flled herein, nor was any of the testimony whlch he gave, 
or the doeumentary évidence which he produced, made,use of in any proceed- 
Ing against hlm, or otherwlse. 

(4) In fact, as to none of the transactions, matters, and things set forth in 
the Indictment herein, and for and on behalf of which this proceedlng Is 
brought against the défendant, did he testify or produce documents in the 
proceedings referred to in the plea, nor could the testimony which he gave, 
or the documents which he produced in such proceedings, form any part of 
the transactions, matters, or things which are the subject of this indictment. 

(5) That heretofore in a proceedlng which was begun In 1909 défendant 
was called as a witness in a proceedlng hrought by the United States against 
the American Sugar Reflnlng Company of New York, Involving the very 
frauds herein In question, and testifled at length as to the transactions, mat- 
ters, and things which are the subject of this indictment, and this without 
any clalm that any such testimony would in any wlse incriminate hlm, and 
without any claim of privilège with respect thereto. 

The indictment charged four substantive offenses under section 5445, Rev. 
St. (U. S. Comp. St. 1901, p. 3678), and section 9 of the Customs Administra- 
tive act (Act June 10, 1890, c. 407, 26 Stat. 135 [U, S. COmp. St. 1901, p. 
1895]), and consplracy to defraud the Government and conspiraeies to commit 
ofCenses under section 5440. The défendant flled a spécial plea in bar clalm- 
Ing Immunlty from prosecution of this indictment on the ground that he had 
heretofore been called before grand juries charged with Investigating alleged 
violations of the Sherman anti-trust law (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), and In such proceedings had produced 
testimony and glven évidence respecting transactions, matters, and things for 
which he Is now being prosecuted. To this plea the government flled a repli- 
cation, and uiK>n rejoinder being entered by the défendant the Issue was tried 
before a jury. At the end of the whole case, the défendant and the govern- 
ment moved for a direction of verdict. 

Henry h. Stimson, Winfred T. Denison, Félix Frankfurter, Frank- 
lin H. Mills, and W. Cleveland Runyon, for the United States. 
John B. Stanchfield and George S. Graham, for défendants. 

MARTIN, District Judge (orally). This défendant is indicted with 
others for defrauding, and also for entering into a conspiracy to de- 
fraud, the government of the United States of its customs on certain 
sugars that bave been imported by the American Sugar Refining Com- 
pany. So -far as this issue is concerned the défendant does not deny his 
guilt. He bas filed a plea in bar, and by it brings upon the record a new 
issue whereby he asserts that there exist certain facts which, though he 
may be guilty of ail that is charged in this indictment, he cannot be 
prosecuted or punished for. His attorneys in his présence claimed the 
opening and the affirmative of this issue, and to this the attorney for 
the government assented. The ordinary légal presumption of inno- 
cence has been by the défendant voluntarily withdrawn by this plea 
in bar. He has chosen this issue, and thereby takes the affirmative, 
and in so doing he must establish facts pleaded — the same having been 
traversed by the counsel for the government — by a fair balance of évi- 
dence, or, in other words, by this plea the burden of proof rests upon 
the défendant. 
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It is claimed by counsel ^or the défendant that even this issue so 
volunteered by this plea should be sustained unless found to the con- 
trary beyond a reasonable doubt. If such was to be held the law, men 
oi means who were able to secure the services of compétent and adroit 
attorneys could block the wheels of justice by successive pleas in bar 
and perhaps succeed upon some mère conjecture that the défendant 
said or did something before the grand jury whereby he may be 
shielded by the statute of immunity. Evidence beyond a reasonable 
doubt is only appHcable to criminal cases wherein the défendant pleads 
Tiot guilty. A plea of confession and avoidance removes the require- 
ment of that degree of proof. State v. Ellsworth. 131 N. C. 773, 43 
S. E._699, 92 Am. St. Rep. 790_; Corn. v. Daley, 4 Gray (Mass.) 209.. _ 

This case présents the question whether or not the défendant testi- 
fied before the grand jury to any transaction, matter, or thing in référ- 
ence to the offenses alleged against him by this indictment. Is there a 
balance of évidence tending to show that his testimony before the 
grand jury, or the documents that he produced there, will probably 
become a link in a chain of évidence to establish his guilt ; not whether 
some ingénions mind may carve out of the mass of innocent facts, to 
which the inquiry before the grand jury related, some hidden fact 
whereby it is barely possible that the same would be used against him. 
If the court were to resort to that extrême, it would resuit in a danger- 
ous pràctice, and thwart the ends of justice. Such is not the law gov- 
«rning the trial of an issue raised by a plea in bar. The true rule is : 
Is it probable, f rom the évidence adduced, that the défendant testified 
to some matter or thing for or on account of which he now stands 
charged as a criminal? United States v. Burr, 25 Fed. Cas. 1 (No. 
14,692) ; Brown v. Walker, 161 U. S. 591, 599, 600, 16 Sup. Ct. 644, 
40 L. Ed. 819 ; Ex parte Irvine (C. C.) 74 Fed. 956 ; R. v. Boyes, 1 
B. & S. 331. It is claimed hère that the mère statement of the accused 
before the grand jury that he was an ofHcer (the secretary) of the 
American Sugar Refining Company is a fact that affords him im- 
munity. Can it be that Congress intended by this immunity statute to 
afford a shield to a man who bas committed a crime, by merely swear- 
ing to something that is already notorious, and where neither civil nor 
criminal justice can be in the least advanced by the disclosure? Such 
a construction to my mind would be a perversion of justice. See Ru- 
dolph V. State, 128 Wis. 222, 107 N. W. 466, 116 Am. St. Rep. 33. 
The thing mainly relied on, however, by counsel for the défendant is 
that he produced documentary évidence tending to show the amount 
of sugar melted at the Havemeyer and Elder docks, those being docks 
at which the f raud is alleged to bave been perpetrated. This seems to 
hâve been a voluntary act on his part unless it was compulsory by 
virtue of the subpœna. The subject-matter of investigation by that 
grand jury before which the défendant was summoned was an alleged 
violation of the Sherman act. No claim was there made that the gov- 
«rnment was defrauded ; the claim there was that the conduct of this 
sugar Company was such that the rights of the people were aflfected 
by the restraint of trade, and the request of the défendant was that he 
procure from the books of the company the amount of sugar melted 
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in ail of ifs différent tefineries, which inc^uded, 6î course, the Have- 
meyer and Elder Refinery, and it bore upon the question as to whether 
this sugar compahy as a corporation was reaching out and laying its 
hands upon other companies in restraint of trade ; or, in other words, 
had it brought into its own grasp the sugar refining business of this 
country to the détriment of the people. The défendant testifies on this 
trial that no question was put to him or any request made of him 
whereby his guilt of the charges set forth in this indictment was even 
thought of by him. If he did not think of it, how can it be conceived 
that the attorney for the government thought of it? Besides, the de- 
fendant testified that he had no knowledge of the quantity of sugar 
actually melted in âny of the refineries of the sugar company until his 
clerks made the computation requested. He does not even swear that 
they made a correct one. Is it fairly probable to assume from this 
évidence that the making of that schedule about which the défendant 
knew nothing — ^purely the resuit of the examination of the books of 
the corporation — was the furnishing of évidence, or the source of évi- 
dence, to convict him of this charge of fraud and conspiracy? The 
statute simply protects the défendant from furnishing évidence against 
himself,: not others. See Brown v. Walker, 161 U. S. 591, 600, 16 
Sup. et. 644, 40 Iv. Ed. 819. 

Again, a witness testifying to documentary évidence found in the 
records of a corporation, if, perchance, an inquiry were made that may 
furnish évidence of his guilt, he should then- assert his immunity. An 
officer of a corporation has testimonial powers to extract from its rec- 
ords a mass of facts, usually innocent, and which relate only to his 
administrative duties. The inquiry of the défendant before the grand 
jury was relevant to gênerai facts apparent upon the books of the com- 
pany and facts of which the company invited investigation. The de- 
fendant knew prior to the time of his testimony that the président of 
his company had written to the Secretary and Treasurer of the United 
States and to prosecuting attorneys inviting the fuUest and freest ex- 
amination of the books of the company. The défendant, as secretary 
of the company, had promulgated to the public through the columns 
of the newspapers the willingness to furnish the government with any 
fact that, the books of the company might reveal. Under such a state 
of facts, if that investigation before the grand jury by the govern- 
ment, following the invitation of the officers of the company, revealed 
any material fact that might incriminate this défendant, he should 
hâve asserted it and thus warned the attorney, so that he could submit 
it to the court, so that the court could exercise his discrétion whether to 
proceed further, grant the immunity, or stop short of it. See Wigmore 
on Evidence, § 2281a, p. 241. The immunity provided by this statute 
was intended to afford an investigation without its being interrupted 
hy the copstitutional privilège of silence, or, in other words, under the 
Constitution, as under the common law, a witness is not obliged to in- 
criminate himself. But to avail himself of that privilège he must 
ordinarily assert it. United States v. Kimball (C. C.) 117 Fed. 156, 
163; State. v. Murphy, 138 Wis. 201, 107 N. W. 470; 5 Wigmore on 
Evidence, § 2281a. Whether the immunity statute flows out to a wit- 
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ness testifying dépends on circumstances. This statute of immunity 
must be administered with common sensé ; on the one hand, some 
questions are of such character that the witness would understand 
naturally and inferentially that he would be immune if he answered, 
and thus proceed to answer without asserting his right, while under 
other circumstances it would be his duty to assert it if he intended to 
rely on it. The administration of this statute involves the same appli- 
cation of common sensé that the English court ref érs to in the Boyes 
Case (1 B. & S. 331), in language approved by the Suprême Court: 

"To entltle a party called as a witness to the privilège of silence, the court 
must see from the circumstances of the case and the nature of the évidence 
vrhlch the witness Is called upon to glve that there Is reasonable ground to 
apprehend danger to the witness from his being comipelled to answer. * * » 
The witness' danger being made to appear, great latitude should be allowed 
to him." Brown v. Walker, 161 U. S. 591, 599, 10 Sup. Ct. 644, 648, 40 L. Ed. 
819. 

Chief Justice Marshall in the Burr Case uses this language ; 

"When two principles corne In conflict with each other the court must glve 
them a reasonable construction so as to préserve them both to a reasonable 
extent. The princlple which entitles the United States to the testimony of 
every citizen and the princlple by which every witness Is privileged not to 
accuse himself can neither of them be entirely dlsregarded." 25 Fed. Cas., 
at pages 39, 40. 

Applying that principle to the case at bar, the défendant has failed 
to maintain his plea. Npither he nor the government attorney, so far 
as appears hère, had the slightest idea that this défendant in his évi- 
dence before the grand jury revealed a single fact that could be made 
use of in establishing his guilt of any matter or thing to which this 
indictment relates. The need of vigorous investigation and punish- 
ment of ofifenders of the law is at least as apparent to-day as it ever 
was, and it is equally apparent that Congress has intended to clothe 
the department of justice with full power to enforce the mandates of 
the law, and to cover the guilty with the mantle of immunity only 
when essential to ascertain material facts. Immunity or the constitu- 
tional privilège for which it is intended as substitute should not be 
enjoyed beyond a reasonable protection. It relates not to the innocent, 
but to the guilty, or him who fears prosecution. It is argued that to 
require the guilty to assert immunity or the constitutional privilège 
is embarrassing, and might resuit in the necessity of an astute lawyer 
to advise when and under what circumstances to assert his rights. 
That may be so. The circumstances may be such that the court should 
hold that the witness is entitled to immunity even though not asserted 
or claimed. No circumstances of that sort, however, are shown hère. 
The very contrary appears. 

In this connection, the question of good or bad faith on the part of 
the prosecuting ofHcers is important. Not only is there a total failure 
to show any bad faith, but quite the contrary appears from the évi- 
dence. There is no évidence that the défendant revealed any fact that 
will probably be necessary in establishing any guilt that cannot be ob- 
tained from other sources, and was not known, or in the possession of 
the goverrunent, except possibly as to the amount of sugar melted by 
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the sugar company in its various refineries, and as to thèse meltîng 
figures the défendant testified at this trial that he knew absolutely 
nothing. It is perfectly clear that there was no attempt to extract 
from this défendant any fact to be used against him on any criminal 
charge of fraud. 

Neither side asked that this case be submitted to the jury. There is 
no dispute as to the facts, and upon the undisputed facts the défend- 
ant has wholly failed to estabhsh the allégations of his plea, and there 
should therefore be a verdict ordered to that efïect. 



GULBENKIAN et al. r. UNITED STATES. 
(Circuit Court, S. D. New York. Deeember 28, 1909.) 

i. C0STOMS DUTIES (§ 82*)— DUKESS— VOLTJNTABT ACT. 

Importera so changea the form of invoiclng as to Increase the amonnt 
Of duty payable, this being done to comply with a raie which had been es- 
tabllshed by the Board of General Appraisers, but which the courts subse- 
quently held Illégal. HelA, that as the action of the Importers had beea 
without protest and the customs officers had not ralsed or changed the In- 
voiees, nor dlrected or requested that to be done, there had been no légal- 
compulslon or duress. 

[Ed. Note. — For other cases, see Customs Dutjes, Dec. Dig. § 82.*] 

2. Customs Duties {§ 105*) — ^Voluntaey Payment— Mistake of Law. 

Where excessive customs duties are pald under a mistake of law and! 
without protest, the payment is voluntary, and there can be no recovery. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dlg. §§ 233-241 ; 
Dec. Dig. § 105.*] 
8. CtrsToMs Duties (§ 111*)— Finality of Assessment— Statute of Limita- 
tions. 

Act June 22, 1874, c. 391, | 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 
1986), making the settlement of duties "final and conclusive upon ail par- 
ties," after the expiration of one year, applies to actions to recover from 
the government alleged excessive or Illégal duties. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 111.*] 

4. Customs Duties (§ 101*)— Change in Customs Peaoticb Without Notice— 
Fraud. 

Under Act June 22, 1874, e. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, 
p. 1986), maUing the settlement of duties final In the absence of "fraud," 
It was nôt fraud by the government, where subordinate customs officers, 
without notice to Importers or instructions from thelr superlor officers, 
made a Change in the method of assessing duties, after years of uniform 
practice. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 101.*] 

6. Customs Duties (§ 82*)— Pbotest— Obal Complaint. 

With no protest other than an oral complaint, importers acquiesced in 
a customs ruling fehat involved an Increase in the duties on their gooda 
Held, that there had not been such a "protest" as is contemplated by Act 
June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 1986), mak- 
ing the settlement of duties final "in the absence of protest." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 82.*] 

6. Customs Duties (§ 105*)— Reco vert of Duties— Eemed y— Court of Olaims. 

Where Importer» had failed to proceed for the recovery of excessive 

duties by filing protests, and thus securing a décision by the Board of 

General Appraisers, as provlded by Customs Administrative Act Juno 

*For other casea lea ume toplc A { sxtmbbb in Dec. & Am. Diga. 1907 to date, ft Rep'r Indexe» 
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10, 1800, c. 407, S 14, 26 Stat. 136 (U. S. Oomp. St. 1901, p. 1933), they are 
precluded from recovery In the Circuit Court as a court- of claltns under 
Tucker Act Mareh 3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. St. 1901, p. 
752). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 105.*] 

7. Customs Duties (§ 17*)— Estoppel— Loncî CoN-nNUED Pbactice. 

Years of Illégal practice in classlfylng goods and assessing the duties 
thereon does net bar the United States from changlng to the légal method. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 17.*] 

8. CtrsTOMS Dtjties (§ 17*)— Change of Dctties- Notice to Importer. 

Where the government changes its method of assessing duties, It is un- 
der no obligation to give notice to importers in advance of actual importa- 
tion. 

[Ed. Note. — For other cases, see Cus,toms Duties, Dec. Dig. § 17.*] 

At Law. Proceedings to recover excessive duties, being an action or 
proceeding under the so-called Tucker act (Act March 3, 1887), con- 
ferring concurrent jurisdiction with the Court of Claims on the Cir- 
cuit Court of the United States in certain cases. 

Hatch & Clute (Walter F. Welch, of counsel), for claimarits. 

Henry A. Wise, U. S. Atty. (William L. Wemple, Asst. U. S. Atty. 
of counsel). 

RAY, District Judge. The pétition was filed on or about July 20, 
1908, and the claimants seek to recover $8,755.47, the amount of al- 
leged illégal duties assessed by the United States on certain importa- 
tions of wools by reason of an alleged improper and illégal mode of 
invoicing forced on the claimants, and paid by them between Novem- 
ber 9, 1904, and January 14, 1905. Claimants base their alleged right 
of action on an implied promise to repay the excess duties. 

For eight or more years prior to September 28, 1903, the claimants 
had imported wool into the United States from Bagdad, Turkey, Ot- 
toman Empire, for sale to merchants in regular course of business, mak- 
ing contracts of sale in many cases in advance of importation. Thèse 
wools, grown there, exist in mixed lots when placed on the Bagdad 
market; the whites and other colors being commingled. The claim- 
ants hère hâve always purchased their wools in thèse mixed lots in 
which shape wools there are always, so far as appears, placed on the 
market. The whites, after being sorted and separated from the oth- 
er colors, would be worth more than the other colors in the Bagdad 
market if sold in that way. After purchase at Bagdad, the claimants 
then sort the wools, separating the whites from the other colors, and 
putting them in separate baies. In this condition they are imported 
into the United States. The invoices place the same value, the pur- 
chase price, on the entire lot, whites and browns, although the whites 
in Bagdad as well as hère, after being assorted, are actually worth 
more as stated. This cost price in Bagdad and placed in the invoices 
has been less than 12 cents per pound, so that the duties assessed and 
paid up to the time hereafter mentioned bave been the same on the 
whites as on the others, spoken of as "browns." Under such classifi- 
cation and valuation, the wools, whites and browns, hâve paid a duty 

*For other cases see same topie & % numbeb in Uec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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of 4 Cëntè ^ër pound. Wools of this clàss vàluëd at more than 13 
Cents per.pouri'd pay a duty of 7 cents per pound. 

This mode of importing and invoicirig, classifyirig and valuing thèse 
wools soJmported from Bagdad was not questioned or objected to by 
the United States authorities until about September 29, 1903. Short- 
ly prior to that time, the claimants had purchased a large quantity of 
wool in the Bagdad market, and with legitimate charges added the 
cost of same in that market was less than 13 cents per pound. After 
purchase they caused same to be sorted and separated in the manner 
above mentioned. The claimants in due course of business ha,d made 
contracts for the sale and delivery of imported wool in the United 
States, but thèse wools, so far as appears, were not purchased for the 
fulfillment of any particular contract or contracts. The wools so pur- 
chased were forwarded to the United States in dififerent consignments. 
The dates and amounts are immaterial hère. On the arrivai of the 
first consignment about November 28 or 29, 1903, at the port of New 
York, the United States appraiser and those acting under him raised 
the questiçn that thèse wools should be invoiced, classified, and valued 
differently; that is, that, as the whites were worth more at Bagdad 
.after being separated from the commingled mass and would hâve been 
worth more in the market if sold separately and were worth more hère, 
the whites should be classified and valued at more than 12 cents per 
pound as they were worth more tha^ 12 cents per pound, and that the 
browns, so called, should. be classified, etc., at a lower rate, their actual 
value after séparation. Thèse officers thereafter carried out this claim, 
and altered the mode of invoicing accordingly, so that the white wools 
paid a duty of seven cents per pound instead of four cents per pound 
as formerly, while the browns paid the four cents per pound duty as 
formerly, although the valuation was lowered. In so increasing and 
decreasing valuations under this new mode of invoicing for importa- 
tion, the values were so fixed that the total valuation of an invoice 
was not changed. Against this new mode of invoicing thèse wools at 
"the port of New York the importers the claimants hère protested, and 
an appeal was taken to the General Appraiser, and from his décision 
to the Board of General Appraisers, and from the affirmation of the 
General Appraiser an appeal was taken to the Circuit Court, South- 
ern District of New York. There the décisions of the General Ap- 
praiser and of the Board of General Appraisers were approved and 
affirmed, but, on appeal to the Circuit Court of Appeals, this décision 
was reversed. The case is reported in 153 Fed. 858, 83 C. C. A. 40. 
The court said : 

"When the merchandise arrived at the port of New York, the duty of the 
collecter was plaln. Hav^ng ascertalned that It was wool imported from Bag- 
dad, he had only to ascertain Its market value, not at New York or London or 
Marseilles, but at Bagdad, add thereto the packing charges and hls duty was 
done. * * * In order that the oollector may hâve an Infallible standard by 
whleh to meamire value Congress enacted section 19 of the customs adminis- 
trative act (Aet June 10, 1890, c. 407, 26 Stat 139 [U. S. Cbmp. St 1901. p. 
1924]), that duty shall be assessed upon the actual market value of the 
merchandise as bought and sold in usual Wholesale quantltles in the principal 
markets of the eountry from whence Imported. The rule thus flxed by statute 
is plain and simple, binding alike on importer and collector. Neither may vary 
or évade it. Neither may appeal to other criteria of value." 
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By thîs décision I am bound. No évidence bas been oflfered that the 
market value of thèse white wools, if separated from the others, is 
greater in Bagdad than the market value of the others. The évidence 
is that white wools separated from the others hâve no market value 
in Bagdad, as they are not bought or sold in the market at Bagdad. 
The witness states that, if so bought and sold, they would hâve a great- 
er market value in Bagdad. This must be an opinion based on the 
fact that the white wools are worth more in the United States and 
would be worth more in the market at Bagdad if separated and sold in 
that condition. The statute referred to seems to be plain that the val- 
ue is fixed by the market value at Bagdad as it exists, and not by a 
market value that might be established under other conditions which 
do not obtain there. 

Other consignments foUowed that of September 39th, and thèse took 
the same course. The importers protested, and appeals were taken. 
Certain added duties were collected, but thèse were ail remitted, and 
the claimants recovered the added duties paid. Pending the litigation 
referred to over the consignments mentioned, other wools arrived at 
the port of Boston. The claimants hère allowed them to go under gên- 
erai orders and made no attempt to enter them and did not enter them 
until after the Board of General Appraisers had rendered their déci- 
sion as to the importations covered thereby. Up to the time that dé- 
cision was rendered the claimants contended generally that the new 
mode of invoicing and assessing duties on thèse wools was illégal and 
wrong. Thèse contentions in a gênerai way applied, not only to the 
wools actually entered and then the subject of litigation, but to those 
under gênerai orders, and in a gênerai way applied to ail wools of the 
same description not yet shipped from Bagdad. After the Board of 
General Appraisers had rendered its décision, the claimants notified 
their custom house brokers that, in view of the décision of the Gen- 
eral Board, there was only one remedy for them to get possession of 
the goods, and that was to act upon that décision. In other words, 
that they must advance their invoices, and Mr. Mauger then raised 
the values on the invoices of thèse goods in question hère without sug- 
gestion or request from the government officiais, and told the govern- 
ment officiais in charge that they were making their entry accordihg to 
the décision of the General Board, and that they had to get thèse wools 
out of bond now, and that they did not see that they had any advantage 
now in waiting further since the board had made their final décision 
based upon the différent colors ; that they had nothing else to do now 
but to raise their invoices to conform with the décision. The invoices 
were raised accordingly by the claimants, and were liquidated, and the 
claimants paid the duties. No protest was made at this time, and no 
notice was given that any suit would be_ brought or claim made for a 
recovery or repayment of the duties or àny part thereof. The witness 
Mauger stated that they protested to Snelling, the appraiser at Boston, 
shortly before entering thèse wools nôw in question, and, when ask- 
ed what they said and did in protest, the witness said : 

"A. That we had made our flght to get what we believed was a correct In- 
terprétation of the law In regard to wools. We lost It by the General Board's 
décision when they had sustalned the ai>pralser on the appeal, and we had 
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consequently to face It now after ail o( our months and yeara and trial under 
it, and we were golng to conform to that décision. Q. And that Is what you 
mean when you said that you protested on your direct examinatlon. Is that 
correct? A. Predsely, that Is it exactly." 

In regard to the appeal to the Circuit Court and Circuit Court of Ap- 
peals, the claimants stated, in substance, that they had no confidence 
in it, but the lawyers told them a wrong had been donc, and they be- 
lieved itcould be righted or changed. The claimants desired, of course, 
to get thèse wools out of bond, and undoubtedly desired to avoid lit- 
igation. It seems plain to me f rom the évidence that the claimants at 
the time they took the goods in question from bond and entered them 
and paid the duties intended to acquiesce in and abide by the décision 
of the Board of General Appraisers. This was not payment under 
protest. The United States officiais did not raise or change the invoices 
or direct, or request that it be done. The importers did this themselves 
following the décision of the General 'Board of Appraisers. The claim- 
ants might hâve followed the same routine, and might hâve submitted 
to the same course of procédure they did as to the consignments in- 
volved in the litigation. They might hâve taken appeals had the dé- 
cisions been adverse. Had they done so, their remédies would hâve 
been the same, and the décision the same in the end. They elected to 
acquiesce in the décision of the General Board as to the wools in ques- 
tion in this suit. It has been urged that the claimants could not ap- 
peal. It is «vident that the claimants could not appeal from their own 
action in changing their own invoices to make market value. 

It is évident under the décision of the Circuit Court of Appeals to 
which attention has been called that the claimants paid more duty than 
they should hâve paid. They paid it because of the décision of the 
General Board in which the claimants acquiesced. That décision was 
wrong, as subséquent events proved. The question then arises : Was 
this a payment of excessive or illégal duties under légal duress or com- 
pulsion ? I am of the opinion that thèse duties hère in question were 
not paid under any légal duress or compulsion. Chesebrough v. Unit- 
ed States, 193 U. S. 253, 259, 260, 24 Sup. Ct. 262, 48 L. Ed. 432 ; Max- 
well V. Griswold, 10 How. 385, 386, 387, 13 L. Ed. 405 ; Robertson 
V. Bradbury, 132 U. S. 491, 10 Sup. Ct. 158, 33 L. Ed. 405 ; EHiott v. 
Swartwout, 10 Pet. 137, 154, 155, 9 L. Ed. 373; Bendv. Hoyt, 13 Pet. 
263, 10 L. Ed. 154 ; Railroad Co. v. Commissions, 98 U. S. 541, 543, 
544, 25 L. Ed. 196 ; Radich v. Hutchins, 95 U. S. 210, 213, 24 L. Ed. 
409 ; Little v. Bowers, 134 U. S. 547, 554, 10 Sup. Ct. 620, 33 L. Ed. 
1016. 

In the case at bar there was a mistake of law, not of fact, indulged 
by both parties, and no recovery can be had based thereon. Elliott v. 
Swartwout, and Bend v. Hoyt, supra. Ail the f acts were well known 
to the claimants. 

In Maxwell v. Griswold, supra, a case to recover duties, the court 
said : 

"Now, It can hardly be meant in this class of cases that, to make a payment 
Involuntary, It should be by actual violence or any physical duress. It suf- 
fices, if the payment is caused ou the oue part by an illégal demand, and made 
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on the other part reluctantly and in conséquence 6t that illegality, and wlth- 
out belng able to regain possession of his property except by submitting to the 
payment" 

Now, in the case at bar, as to the importations hère in question, no 
demand whatever was made by the United States officiais. There was 
no request by claimants that they be entered on the invoices as they 
stood when the goods arrived and were allowed tô go under gênerai 
orders. After the décision of the Board of General Appraisers, which, 
so far as appears, had not then been appealed f rom, the claimants hère 
voluntarily raised the invoices to make market value and entered the 
wools on such raised invoices and paid the duties assessed based there- 
on without objection or protest, except to complain in a gênerai way 
by stating they must act under that décision in order to get their goods, 
and were going to conform to the décision of the Board of General 
Appraisers. Evidently they assumed it to be final. The government 
officiais acquiesced, of course, as was their duty to do. Both parties 
assumed the law to be as stated by the Board of General Appraisers. 
If entering goods of a certain kind and paying duties thereon without 
protest or objection but in accordance with a prior décision of a com- 
pétent tribunal applicable thereto, except to complain of the décision 
of such tribunal as to the mode of classification and assessment of du- 
ties in regard to prior importation of the same kind or class of goods 
and which décision on a subséquent or even a pending appeal tums 
out to be wrong, constitutes an involuntary payment of such duties, 
then this payment in question was involuntary, otherwise not. I do 
not think it was an involuntary payment, but a payment voluntarily 
made, under a mistake of law and in the absence of fraud. If this be 
so, the one-year limitation applies, and this action is barred by lapse 
of time. Section 31 of the act of June 23, 1874 (chapter 391, 18 Stat. 
190 [U. S. Comp. St. 1901, p. 1986]), provides: 

"Whenever any goods, wares, and merctiandise shall hâve been entered and 
passed free of duty, and whenever duties upon any imported goods, wares, and 
merchandise shall hâve been liquldated and pald, and such goods, wares and 
merchandise shall hâve been delivered to the owner, Importer, agent, or con- 
signée, such entry and passage free of duty and such settlement of duties will, 
after the expiration of one year from the time of entry. In the absence of 
fraud and in the absence of protest by the owner, importer, agent, or consignée, 
be final and conclusive upon ail parties!" 

This applies to importations and actions to recover alleged excessive 
or illégal duties. This is not questioned by the claimants, but they con- 
tend that there was légal protest and a légal or constructive fraud prac- 
ticed on the importer which takes the case out of this statute. On the 
question of fraud, the contention is that by years of uniform practice 
in classifying thèse wools as stated and assessing duties under that clas- 
sification the United States had induced the claimants to import thèse 
wools, they making contracts for their sale hère, on the supposition 
that they would be classified in the same manner and held to pay duty 
at the same rate as before; that the subordinate officiais had no au- 
thority or instructions from their superiors to.make the change made, 
and that it was a constructive fraud on the claimants to suddenly and 
without notice make the change described. There is no proof that 
175 F.— 55 
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the change was made for the purpose of injuring or def rauding the 
claimants in any way. The presumption is that the change was made 
in the honest belief that the law required it, and that the white wools 
in question were Hable to a higher duty, etc. If so, it was the duty 
of the officiais to make the change and collect the duties. There is 
no évidence that the claimants would not hâve purchased thèse wools 
at Bagdad or made their contracts to sell hère had they known of the 
changed mode of classification. Remédies are provided for errors in 
classification, etc. Even if the subordinate officiais were négligent, 
this is no basis for a recovery hère. I find no évidence that claimants 
were defrauded. But, as to the wools in question in this action, I 
do not see how the officiais were in any way or in any degree at fault. 
They were but following the décision of the Board of General Apprais- 
ers, not then, so far as appears, questioned, and the claimants them- 
selves changed or raised the invoices presented without request or 
any sort of compulsion, unless the décision of that board made in 
the prier case was duress or compulsioij. The claimants declared 
their purpose to conform to it. I do not think that years of illégal 
practice in classifying goods and assessing the duties thereon in any 
way bars the United States from changing to the légal method. If 
the method is changed, the government is under no obligation to give 
notice in advance of actual importation. If the importer claims the 
change to be illégal, due protest should be- made, and the remédies 
pointed out by statute pursued. If a change is made which tums out 
to be wrong, and, on appeal, a wrong décision is made by one of the 
appellate tribunals, the remedy is by appeal to the court of last resort. 
If the décision is reversed, the right of recovery is established as to 
the goods involved in that lîtigation. If, however, the importer pend- 
iflg that litigatioh îmports other goods of the same class from the same 
marlçet and acquiesces in the décision as it stands at that time and in 
ail respects conforms to it without objection or protest, except to com- 
plain of the décision in a gênerai wày before making such eritry, it 
seems to îne that he has accepted it as final so far as that subsé- 
quent importation is concerned. In such case I cannot see that there 
is implied ■ promise to repay the excess duties in case the décision 
in the former case is reversed on appeal. It would hâve been easy 
to say, we must get our goods out of bond, we must enter them, 
we are compôlled to conform to the. décision of the Board of Gen- 
eral Appraisers, but we deny its correctness, and we comply under 
protest afldbecause of the necessity we are under in order to get 
our goods, and we intend to further contest the prior case, or to con- 
test this by bringing suit to recover the excess of duties. Nothing of 
this kindwas done, and as the protest made as to the first importa- 
tions,, made the subject of litigation, did not disclose that it was to 
apply, orintended to apply to subséquent consignmfints, or importa- 
tions of wools (see Schells' Executors y. Fauche, 138 U. S. 663, 570, 
571> il Sûp.; et. 376, M h. Ed. 1040). I am constrained to hold that 
thèse duties were voluntarilypaid without protest, and in the absence 
of f raud, and that the pétitioners cannot recover. 
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In re OHRISTIANSON. 

(District Court, D. North Dakota. January 4, 1910.)^ 

Bankbtjptot (I 482*)— Attoknet's Fées— AMonsT of Ailowance. 

The fées allowable to the attomey for a voluntary bankrupt nnder 
Bankr. Act July 1, 1898, c. 541, § 64b (3), 30 Stat. 563 (U. S. Oomp. St. 
1901, p. 3447), include payment for services reasonably necessary to ald 
the bankrupt in i>erforming the dutles requlred of hlm by the act, and In 
securlng the beneflt of Its provisions and obtainlng hls discharge, If en- 
titled to one ; the amount of such allovrance to be In ail cases reasonable, 
in vlew of the services requlred and the amount of the estate. 
[Bd. Note. — For other cases, see Bankruptcy, Dec. Dig. | 482.*] 

In Bankruptcy. In the matter of John W. Christianson, bankrupt. 
On review of order of référée. Modified and affirmed. 

C. E. Pierson, for bankrupt. 

Le Sueur & Bradford, for trustée. 

AMIDON, District Judge. This cause cornes before the court upon 
a pétition to review the order of John H. Lewis, référée, bearing date 
on the 29th day of October, 1909. The order arose out of the follow- 
ing f acts : 

The bankrupt, at the time of filing his pétition, paid to Mr. C. E. 
Pierson, an attomey at law, $150 as attorney's fées for services to be 
rendered the bankrupt in this proceeding. The fact of the payment was , 
disclosed in the examination of the bankrupt at the first meeting of 
creditors. Thereaf ter the trustée filed a pétition for an order upon Mr. 
Pierson to show cause why he should not be required to return the 
whole or a part of the sum so paid to him. Mr. Pierson made return 
to such an order, and an examination was had before the référée. Both 
at the hearing and in his order the référée held that the attorney could 
only be allowed to retain a reasonable compensation for such services 
as were "of benefit to the estate" ; that no compensation could be al- 
lowed for services rendered to the bankrupt to enable him tô secure 
the benefit of the bankrupt law. I think this was a misapprehension of 
the authorities, and of the provisions of the bankrupt law on the sub- 
ject of attorney's fées. The rule cited by the référée is the rule ap- 
plicable to the compensation of attorneys acting on behalf of one or 
more creditors prior to the élection of a trustée. When an attorney 
so acting performs services in the protection of the estate and the rights 
of creditors, which are bénéficiai to the estate, a reasonable compensa- 
tion may be allowed to him. This compensation is confined to serv- 
ices that are bénéficiai to the estate. Such, however, is not the rule 
in regard to the compensation of an attorney who acts on behalf of a 
bankrupt. The rule in that case is accurately stated by Judge Brown 
in the case of In re Cross (D. C.) 96, Fed. 816, 819, as follows: 

"I hâve already stated the gênerai nature of the services whlch I thlnk are 
deslgned to be covered by the allowance. In voluntary cases, they are such 
as are Indispensable to enable the bankrupt properly to bring hls case Into 
bankruptcy, surrender hls estate, and perform hls dutles for the beneflt of cred- 
itors on the one hand, ànd to recelve his discharge, if entitled to it, on tha 
other. * ♦ * They Include the préparation of the necess3,ry légal papers, 

*For otber casei see aame topic à i nvmbsb In Dec. & Am. Dlgs. 1307 to date, & Rep'r Indeus 
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procurlng the adjudication and référence, brlnglng the debtor before the réf- 
érée for such subséquent proceedings as may be requlred, making In due tlme 
the application for discharge, attendance before the judge and référée as may 
be needful, and throughout the proceedings keeplng hlmself Informed of thelr 
progress, and givlng such attention to the essential steps In the bankrupt's 
behalf as wlll secure to hlm a regular and valid discharge. Thèse are the 
ordinary attomey's duties." 

This case is cited with approval by the Circuit Court of Appeals of 
this circuit in the case of In re Habegger, 139 Fed. 623, 71 C. C. A. 
607. An examination of the statement of facts in that case will show 
that the rule above declared was enforced by both the trial court and 
by the Circuit Court of Appeals. 

The bankruptcy act contemplâtes that the bankrupt will turn over 
to the trustée ail his property, except his exemptions. Those exemp- 
tions are allowed by the law out of high considérations of public policy 
for the welfare of the debtor and his family. He is not required to 
dévote any part of them to the payment of his attorney for services 
reasonably necessary to aid him in performing his duties under the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]), and securing the benefit of its provisions. Sec- 
tion 64b, subd. 3, and section 60d, provide for the payment for such 
services out of the estate, and, in case they are not paid by the bank- 
rupt himself prior to turning over his property, make them a preferred 
claim against the estate. The limit both of the services and of the 
compensation is that they shall be "reasonable." The services are not 
confined to those which are bénéficiai to the estate, but embrace those 
which are reasonably necessary to enable the bankrupt to perform his 
duties under the act and secure the benefit of its provisions. It should 
not be f orgotten that the bankruptcy act is for the benefit of the bank- 
rupt as well as his creditors. It is no' less concerned that he shall be 
discharged from the burden of his debts than that he shall tUrn over 
ail his property except his exemptions for the benefit of his creditors. 
To perform his duties and to secure the benefits of the act, it is indis- 
pensable that he shall hâve the aid and advice of an attorney, and the 
act makes provision for the payment for services so rendered out of 
the estate in terms that are too plain for controversy. AU courts will 
agrée to the wisdom of the observations made by Judge Brown at page 
819 of 96 Fed., in his opinion, wherein he points out the services for 
which compensation may properly be awarded. It cannot include serv- 
ices performed in an attempt to aid the bankrupt in cheating his cred- 
itors, or evading any of the provisions of the act intended for their 
protection. It does not seem to me, however, wise to attempt to lay 
down any absolute fee bill for attorneys performing services in bank- 
ruptcy. The same considérations which define the reasonableness of 
attorney's fées in other cases are applicable hère. The amount of the 
estate, thé complexity of the bankrupt's afïairs, the time reasonably de- 
voted to the service, the standing and expérience of counsel — thèse are 
ail proper éléments to be taken into considération in estimating the 
reasonableness of attorney's fées in such cases. It would be unwise 
both for creditors and bankrupts to make the compensation so parsimo- 
nious that attorneys of standing and expérience would be reluctant to 
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act on behalf of bankrupts. If, however, the sums mentioned in the 
opinion by Judge Brown are to be applied by a hard and fast rule to 
ail cases, and counsel who accept f rom bankrupts a larger sum are to 
be exposed to a citation to return the money to the trustée, and the re- 
flection arising from the fact of receiving as attorney's fées sums for- 
bidden by law, the resuit cannot fail to deter attorneys of réputation 
and standing from acting on behalf of bankrupts. The fées are always 
subject to revision by the court, and they should be fixed with a view 
to the gênerai scheme of the présent bankruptcy act, to save the estate 
from being dissipated in the costs of administration. But, after tak- 
ing into considération this feature of our bankruptcy act, the reason- 
ableness of attorney's fées should be ascertained by the same rules in 
bankruptcy as in other cases. 

In the présent case the référée allowed the attorney $35 for preparing 
the schedules, and $10 for attending the first meeting of creditors. 
From the statements contained in his opinion, this would seem to be a 
reasonable compensation for the services rendered. The bankrupt, 
however, will need the services of his attorney in making application 
for his discharge and looking after his rights upon that hearing. For 
this he is entitled to at least $20, and in naming this sum I do not intend 
to impose an absolute limitation, because it is impossible to state at this 
time the amount of services which the bankrupt may need. If the serv- 
ices reasonably exceed the compensation hère fixed, the attorney will be 
at liberty to apply to the référée for a further allowance. 

The référée ordered Mr. Pierson to return $115. That order is so 
modified as to require Mr. Pierson to return only the sum of $95, and, 
as thus modified, it is affirmed. 



THE SIKH. 
(District Court, S. D. New York. December 30, 1909.) 

1. ShIPPING (§ 116*)— LiABILITT FOR SHOBT DeLIVEBT DP CaEGO— CONOLTJSIVE- 

NEss OF Bill of Lading— "Obvious Ebrob." 

Under a bill of lading containing a provision that "this blll of lading, if 
slgned by the master or his authorized agent, shall (In the absence of fraud 
or obvious error) be conclusive évidence against ,the carrier of the quan- 
tity of cargo received as stated hereln," where the cargo was carefully 
tallled when received on board, but the ship delivered less than the stated 
quantity, there was no "obvious error" which will relieve her from lia- 
bility for the shortage. 

[Ed. Note. — For other cases, see Shipplng, Cent Dlg. § 435; Dec. Dig. 
S 116.*] 

2. WoEDS AND Phrases— "Obvioxjs." 

The Word "obvious" means easlly dlscovered, plaln, manifest, évident. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
4895, 4896.] 

In Admiralty. Suit by Samuel Hecht and others against the steam- 
ship Sikh for short delivery of cargo. Decree for libelants. 

Mr. Kneeland, for libelants. 
Mr. Woolsey, for claimant. 

*For otber cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HOlTCH, District Judgé. The one question of fact hère presented 
is whethèr thé Sikh, upon arrivai at Baltimore f rom Kobe, did or did 
not deliver to libelants the quantity of matting set f orth in the bill of 
lading on which this action is based. 

The matting in question had been on the sailing ship Ropes, which 
after injury by storm put into Kobe and there transshipped her cargo 
to the Sikh. The bill of lading issued for the matting owned by libel- 
ants recites in usual form the receipt in apparent good order and con- 
dition of "39,641 packages only." It déclares in terms that this is 
"transshipment cargo; steamer not responsible for marks, numbers, 
condition, contents, or loss of market through overcarriage." It also 
States specifically that "9 rolls less (are) in dispute, ship not responsible 
for short delivery," and concludes with the words out of which this 
litigation bas arisen, viz. : 

"This Mil of lading, If slgned by the master or hls authorized agent, shall 
(In the absence of fraud or obvions errer) toe coriclusive évidence against the 
carrier of the quantity of cargo recelved as stated herein." 

It hàs not been denied in argument, and is hère assumed, that the 
notation of "ship not responsible for short delivery" can refer only 
to the 9 rolls known to be in dispute at time and place of shipment. 
It is amply proven that the Sikh discharged and delivered to libelants 
in Baltimore less than "29,641 packages" by 170 rolls ; _^ and it is also 
proven that caref ul tally was made of this cargo as it came on board at 
Kobe, and that no opportunity for theft or destruction of cargo was 
afforded on the voyage. 

I am satisfied on the testimony that there was errOr in the count 
at Kobe, that ail the goods taken on board were delivered, and that the 
sole question in this case is whether, under the quoted language of the 
bill of lading, the ship is bound to libelants for the différence between 
the amount receipted for and the amount proven to hâve been dehv- 
ered, less the 9 rolls in dispute, to wit, for 161 rolls of matting. 

The gênerai nature of a bill of lading in respect of impeaching its 
accuracy (like any other receipt) is sufficiently set forth in The Willie 
B. Sandhoval (D. C.) 93 Fed. 286. But it may be— 

"agreed that the statement of quantity In the bill of lading shall be conclu- 
sive, and if so the shipowner is bonnd by it, unless he can show fraud, al- 
though the goods hâve not been shipp«d, and though the master, in giving the 
bill of lading, may hâve made a mistake as to the owner's obligation." Car- 
ver, Carrlage by Sea (5th Ed.) § 69b. 

In support of this the learned author cites the two cases relied upon 
by libelants herein, viz. : L,ishman v. Christie, 19 Q. B. D. 333, and Med- 
iterranean, etc., S. S. Co. v. Mackay, 1 K. B. (1903) 297. The efTect 
of spécial obligations regarding quantity embodied in a bill of lading 
has alsô been considered in Sawyer v. Cleveland Iron Mining Co., 69 
Fed. 311, 16 C. C. A. 191, and the fairness and utility of such stipula- 
tions fully justified in the Words of Rhodes v. Newhall, 136 N. Y. S74, 
37 N. E. 947, 23 Am. St. Rep. 859. 

From thèse cases, as well as upon the reason of the matter, it seems 
to me clear that, were it not for the exception of "obvious error" (no 
fraud being suggested), the ship could ofter no défense to this claim. 
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As Mr. Carver has pointed out, it is the duty of the shipowner, where 
the récital in a bill of lading is by contract made conclusive évidence of 
quantity, to show fraud; and so hère it is the duty of the shipowner 
to show "obvious error." It is not enough to show error. The error 
must be obvious, and the ultimate inquiry in this case is, therefore, 
what is the différence between "error" and "obvious error" ? 

It is shown that there was error— that is, mistake ; but how can it 
be said that when (as the dispute noted on the bill of lading proves) 
the Kobe tallymen for ship and shipowner, respectively, believed that 
they had gotten within 9 rolls of a proper count, there was an obvious 
error of at least 161 rolls? In a considérable number of cases (see 
them collated in "Words and Phrases") the meaning of the word 
"obvious" has been considered; but none, I think, throws any more 
light on the matter than does the lexicographer's définition of "obvi- 
ous" as "easily discovered, plain, manifest, évident." 

What two tallymen in Kobe could not discover, and what required 
for discovery such an apparatus of inspectors, clerks, and watchmen 
as is revealed by the Baltimore dépositions, is not, and in my opinion 
never was, easily discovered, plain, or manifest. If this be the case, 
then the parties hâve agreed that the bill of lading should be conclu- 
sive évidence that the Sikh took on board at Kobe 29,641 rolls of 
matting, less 9 in dispute. 

The libelants may take a decree, with costs, and an order of référ- 
ence, if the amount be not agreed upon. 



In re KENNEDY TAIIjORING CO. 
(District Court, E. D. Tennessee, N. D. July 13, 1909.) 
No. 933. 

BANKBUPTCT (§ 81*) INVOLUNTAET PETITION— ALLEGATION OF ACT OF BANK- 

BXJPTCY. 

An allégation in a pétition In Involuntary bankruptcy that a receiver 
was appolnted for the property of défendant because of its insolvency, by 
a State court named, sufflclently charges an act of bankruptcy under 
Bankr. Act July 1, 1898, c. 541, § 3, subd. "a," cl. 4, 30 Stat. 546 (U. S. 
Comp. St. 1901, p. 3422), as amended by Act Peb. 5, 1903, c. 487, § 2, 32 Stat 
797 (TJ. S. Oomp. St. Supp. 1909, p. 1309), where the court named was one 
having gênerai egulty jurisdietion, and the record of the suit flled with 
the pétition shows that the appointment was made on a creditors' bill 
charging insolvency as one of the grounds for asking the api>ointment, 
and does not disclose the spécifie ground on which it was made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125; Dec. DIg. | 81.*] 

In the matter of Kennedy Tailoring Company, alleged bankrupt. 
On demurrer to original and amended pétitions. Overruled. 

Shields, Cates & Mountcastle, for creditors. 
Wright, Wright & Burrows, for bankrupt. 

♦For other cases see eame topic & § miMEEB In Dec. & Am. DIga. W07 to date, & Hep'p Indexe! 
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SANFORD, District Judge. 1. The first ground of demurrer that 
the amended pétition was not filed in duplicata, has been heretofore 
overruled at the hearing. 

2. The second ground of demurrer that neither the original nor the 
amended pétition states any act of bankruptcy committed by the de- 
fendant must be likewise overruled. The amended pétition specifically 
avers that the défendant committed an act of bankruptcy in that, on 
May 3, 1909, because of insolvency, a receiver was put in charge of its 
property under the laws of the state of Tennessee in the chancery 
court at Knoxville under a gênerai creditors' bill filed against it by 
one of its creditors. This is not the averment of a mère conclusion of 
law, but an averment of fact properly alleging an act of bankruptcy 
under the bankruptcy act. As the court of chancery of Tennessee is 
a constitutional court, having gênerai equity jurisdiction, I am of the 
opinion that the appointment by such court of a receiver on the ground 
of insolvency is an appointment of such receiver "under the laws of 
a State" within the meaning of section 3, subd. "a," cl. 4, of the Bank- 
ruptcy Act (Act July 1, 1898, c. 641, 30 Stat. 546 fU. S. Comp. St. 1901, 
p. M22], as amended by Act Feb. 5, 1903, c. 487, § 2, 33 Stat. 797 
[U. S. Comp. St. Supp. 1909, p. 1309]). I find no authority holding 
that in order to constitute an act of bankruptcy under this section of 
the act, the appointment of a receiver must be made by the state court 
under a state statute. On the contrary, the fact that a receiver has 
been put in charge by a state court, although acting under its gênerai 
equity power, seems to be recognized, implicitly at least, as constituting 
an appointment under the laws of the state, in Lowenstein v. Mfg. 
Co. (D. C.) 130 Fed. 1007, Hooks v. Aldridge (C. C. A., Fifth Circuit) 
145 Fed. 865, 76 C. C. A. 409, and Beatty v. Coal Mining Co. (C. C. 
A., First Circuit) 150 Fed. 293, 80 C. C. A. 181. See, also, 1 Reming- 
ton on Bankruptcy, § 151, p. 132. The case of Zugalla v. Mercantile 
Agency (C. C. A., Third Circuit) 142 Fed. 927, 74 C. C. A. 97, does not, 
as I view it, hold to the contrary ; the référence in that opinion to the 
fact that the receiver had not been appointed under the state statute, 
but under the gênerai equity power of the court, not being made with 
référence to the question now under considération, but to show that the 
appointment of the receiver was made merely for the purposê of tak- 
ing custody of the property, and not as an appointment of a receiver on 
the ground of insolvency under the state statute. 

Neither is the averment of the pétition alleging the appointment of a 
receiver on the ground of insolvency, controverted by the order of the 
chancellor exhibited with the pétition. It is probably true that if the 
chancery record exhibited with the pétition showed affirmatively on its 
face that the receiver was not appointed on the ground of insolvency 
the averment in the bill would be controlled by the exhibit, and, as the 
order of the chancery court showring the ground of the appointment 
could not be contradicted by other proof, a demurrer would lie to the 
pétition under the doctrine of the Zugalla Case. However, this doc- 
trine, I think, does not apply to the présent case, for the reason that the 
chancery record in the présent case does not show, as the record in the 
state court did affirmatively show in the Zugalla Case when construed 
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as a whole, that the appointment was not made on the ground of insol- 
vency. In the présent case the chancery bill specifically alleged insol- 
vency as one of the grounds for the relief prayed, and the order of the 
chancellor appointing the receiver does not show on its face the ground 
upon which the appointment was made. It is, however, settled by the 
weight of authority that, where the order of the state court appointing 
a receiver does not show the ground upon which it is made, extrinsic 
évidence may be introduced to estabhsh that fact. Hooks v. Aldridge, 
supra; Loveland on Bankruptcy (3d Ed.) § 54, p. 302. And in Re 
Sj/dlding (C. C. A., Second Circuit) 139 Fed. 244, 247, 71 C. C. A. 370, 
3'/ j, the court said : 

'if the court had merely appointée! a receiver, wlthout reciting tlie grounds 
of its jijdgmeiit. the record could hâve Iieen referred to, or the grounds shown 
by évidence aliunde. Rnssell v. Place. 94 U. S. 608, 24 L. M. 214; Davis v. 
Brown, 94 U. S. 428, 429, 24 L. Ed. 204." See, also, 1 Eemlngton on Bank- 
ruptcy, § 158, p. 134. 

Furthermore, the case cornes within the bankruptcy act if insolvency 
was one of the substantial reàsons for the appointment of a receiver, 
even although there may hâve been other reasons. Hooks v. Aldridge, 
supra; Beatty v. Coal Mining Co., supra. In Beatty v. Coal Mining 
Co., where the bill under which the receiver was appointed was very 
similar to the chancery bill in the présent case, the court said : 

"Xhe statutes of bankruptcy being practical statutes, we bave no doubt they 
are satisfied if the superior court did in fact appoint a receiver on the ground 
of insolvency, elther as the sole ground of its proceeding or In a mixed case un- 
der the circumstances which we hâve explained." 

The bankruptcy act furthermore draws no distinction between tem- 
porary and permanent receivers, but makes the simple fact of a re- 
ceiver having been placed in charge of the defendant's property on the 
ground of insolvency an act of bankruptcy. Under this section it was 
said in Elue Mountain Iron & Steel Co. v. Portner (C. C. A., Fourth 
Circuit) 131 Fed. 57, 65 C. C. A. 295, that to hold "that the bankruptcy 
act requires permanent receivers to be appointed would be to read into 
the statute something the lawmaking department — Congress — did not 
see proper to put there." 

It is therefore not necessary to détermine at this time whether the 
chancery record exhibited with the pétition, when taken as a whole, 
supports the averment of the pétition that the receiver was appointed 
on the ground of insolvency. It is sufficient to say that it at least does 
not contradict that averment, and that if the record, taken as a whole, 
does not show the ground of appointment, extrinsic évidence could be 
introduced, under the authorities, to establish the ground upon which 
the appointment was in fact made. 

It therefore follows, in view of the unqualified averment in the pé- 
tition, that the demurrer must be overruled. An order will be entered 
accordingly. 
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UNITED STATES v. MONTPELIEB & W. E. R. R. 

(District Court, D. Vermont. January 26, 1910.) 

No. 9. 

Bailboads (§ 254*) — Safett Appliance Act— Violation— Action foe Pen- 
alty. 

The use by a rallroad company of a switch englue having no "uncoup- 
ling levers" does not subject It to the penalty imposed by Act March 2, 
189â, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), for using a 
car "not equipped with couplers coupling automatically by impact and 
which can be uncoupled wlthout the necesslty of men golng between the 
ends of the cars," in the absence of proof that sueh levers are necessary 
to enable such engine to couple to cars by Impact, and especlally vehere it 
Is shown that it can be uncoupled wlthout the necesslty of going between 
it and the car to whlch it is coupled. 

[Ed. Note. — Fo;r other cases, see Eailroads, Cent. Dig. § 766 ; Dec. Dig. 
§ 254.*] 

Action by the United States against the Montpelier & Wells River 
Railroad. Judgment for défendant, 

Alexander Dunnett, U. S. Atty, 
H, C. Shurtleff, for défendant. 

MARTIN, District Judge. This action is brought by the United 
States against the défendant to recover the penalty for the alleged 
violation of the safety appliance act (Act March 2, 1893, c. 196, 27 
Stat. 531 [U. S. Comp. St. 190,1, p. 3174]), as subsequently amended. 
The parties hâve waived a jury and submitted an agreed statement of 
f acts as f ollows : 

"The défendant used on its Une of railroad one locomotive engine, to wit, 
its own No. 3, to haul Grand Trunk car No. 27497 from the yards of the Cen- 
tral Vermont Railway Company to the mill of E. W. Balley & Co. In Mont- 
pelier, Vt. Sald haullng was done on Aprll 22, 1908, after 11 a. m. Sald car 
contalned corn whlch had previously been billed from Tiffln, Ontario, to said 
E. W. Bailey &Oo. at Montpelier, Vt., but said billing dld not Include any haul 
over the Une of the défendant or any part thereof, nor did the défendant get 
any portion of the through freight charges on said corn from Tiflin to Mont- 
pelier. Said car of corn arrived at the Central Vermont Railway yards in 
Montpelier at 9:25 p. m., April 21, 1908. Early on the momlûg of April 22, 
1908, one of the flrm of sald E. W. Balley & Oo. went to the Central Vermont 
freight station, as waa bis cus,tom, and got the wayblUs of some cars of 
freight that had arrived the night before, Including that of the car in ques- 
tion. This was done before the défendant had hauled the car. By arrange- 
ment between the défendant and sald E. W. Bailey & Co., sald Bailey & Co. 
give to the defendant's yardmaater the numbers of such cars as they wlsh 
placed at thelr mill from time to time, and the yardma-stèr places them ac- 
cordingly, said Bailey & Co. paying the défendant their regular switching 
charges therefor. On the day in question, Aprll 22, 1908, said Bailey & Co. 
gavé defendant's yardmaster the number of the car In question, and said 
yardmaster eaused sald car to be placed at the mill of said Bailey & Co., a 
distance of alwut 50 rods over its track, using said locomotive engine No. 3, 
which at that time had no uncoupling levers on it, but said car côuld be un- 
coupled from said locomotive engine by means of the uncoupling lever on sald 
car without the necesslty of any man going between said car and said loco- 
motive engine. Défendant received thelr regular published switching charge 

*For other cases see same topic & i numbek iu Dec. & iVm. Digs, 1907 tn late, & Rep'r Indexes 
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for so h«nllng aald car direotly from said Bailey & 0?^ who employed It to 
haul their cars In manner above Indleated. The def eijdàiit Is a common car- 
rier by rallroad, slûppliig goods to points Ijotli witliln and without the state." 

Thé statute provides that : 

"It shall be unlawful for such common carrier to haul or permit to be 
hauled or used on Its Une any car used in moTlng Interstate traffic not 
equipped with couplers eouplmg automatlcally by Impact, and wliich can be 
uncoupled without the necessity of men going between the ends of the cars." 

The burden of proof is cast upon the government. Every material 
fact must be proved by a fair balance of évidence to entitle the plain- 
tiff to recover the penalty prescribed by law. The agreed statemënt of 
facts is that the locomotive engine used by the défendant had no un- 
coupling levers on it. No other shortage of statutory duty is claimed. 
The statute makes no provision as to "uncoupling levers." There is 
no évidence before the court that "uncoupling levers" are necessary. 
The statute simply provides that cars must be equipped for coupling 
automatically by impact, and for uncoupling without the necessity of 
men going between the ends of the cars. There is no évidence hère 
that this engine could not couple to cars automatically by impact, and 
the évidence is that it could uncouple from the car used "without the 
necessity of any man going between the car and the engine." The ob- 
ject of this statute is to protect life and limb. The facts stated do not 
bring the case within either the letter or the spirit of the law. 

Wherefore let there be judgment for the défendant. 



HEIN et al. v. HARRIS. 
(Circuit Court, S. D. New York. January 26, 1910.) 

CoPYEiGHTS (§ 75*)— INFEINGEMENT— Musical Composition. 

The right of the author of a musical composition which has been copy- 
righted to protection against infringement does not dépend upon the 
musical merit of the pièce, nor is it affected by the fact that he has bor- 
rowed in gênerai from the style of hls predecessors, unless he has so sub- 
stantially copled from some other that to the ear of the average person 
the two mélodies appear to be the same. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 65; Dec. Dlg. 
5 75.*] 

In Equity. Suit by Silvio Hein and Marie Cahill against Charles 
K. Harris. On motion for preliminary injunction. Motion granted. 

This is a motion for an injunction pendente llte to restrain the infringement 
of a copyright upon a song called "The Arab Love Song." The défendant Is 
a publisher of a song entitled "I Think I Hear a Woodpecker Knocking at My 
Family Tree." The eomplainant does not assert that his song is infringed in 
the words, or in any part of the melody except the diorus ; but he does assert 
that In the chorus the défendant so closely imitâtes the melody of his own 
chorus that It constitutes an infringement of hls copyright. Each chorus con- 
sists of 17 bars of common measure ; the complalnant's written in the key of 
three flats, the defendant's In that of one flat. The défendant dénies the In- 
fringement, and llkewlse asserts that the eomplainant In the melo^ of hls 
chorus has colorably Imltated other songs of similar type, especially the songs 

•For other cases see same toplc & S nvubbb In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexai 
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entltled "Bon Bon Buddy," "The Glow Worm," "By the Syeamore Tree," and 
the "Mobile France." He llkewlse urges that the complalnant bas sbown too 
mucb lathes to be entltled to a temporary Injunctlon ; but he does not dispute 
the existence of complalnant's copyright, except in so far as the rnelody may 
bave been borrowed from the songs just mentioned. 

Wilder, Ewing & Patterson, for complainants. 
A. H. Rosenfeldt, for défendant, 

HAND, District Judge. I hâve no difficulty in finding that the de- 
fendant's sotig is an infringement of the complainant's. They are 
written in the same measure, called "common time," and each is in 
the minor mode. It is true. that the keys are différent ; but this is a 
distinction which is of no conséquence to the ears of ail but those es- 
pecially skilled in music, and, indeed, even among persons skilled in 
music the power to distinguish two keys when they are not played in 
immédiate juxtaposition is by no means universal. If the melody of 
the defendant's chorus be transposed into the key of three flats, it 
exhibits an almost exact reproduction of the complainant's melody. 
Each consists of 17 bars, of which the first, second, third, fourth, and 
fifth are aUke, almost note for note. The quantity of the notes is 
not precisely similar ; but when they are played in succession it would 
take the ear of a person skilled in music to distinguish between them. 
The sixth bar of the defendant's melody is unlike that of the com- 
plainant's ; but even this différence is not great, and justifies an in- 
ference that the change may hâve been colorable. The seventh bars 
are likewise unlike. The eighth and ninth, upon the other hand, hâve 
a striking similarity. The tenth, eleventh, and twelfth in each melody 
are répétitions of the second, third, and fourth, and are therefore 
duplicates. The fourteenth, fifteenth, sixteenth, and seventeenth are 
quite dissimilar. Therefore, out of a total of 17 bars, the first 13 are 
substantially the same in each song; and whether or not the défend- 
ant, as he allèges, had never heard the complainant's song, when he 
wrote his chorus, the chorus certainly is an infringement, and the com- 
plainant under his copyright is entltled to protection. 

The complainant's own melody is not measurably like the songs "By 
the Syeamore Tree," "The Glow Worm," and the "Mobile France." 
It is, however, in its opening bar very similar to the first two bars of 
the chorus of the song "Bon Bon Buddy." The exact similarity, how- 
ever, between thèse two, is limited to the first bar. The second bar of 
each chorus is not so similar as to justify the charge that it is an 
imitation, and the most that I can say is that the opening thème of the 
complainant's chorus may in a measure hâve been suggested to him by 
the phrase in question from "Bon Bon Buddy." The défendant urges 
with much truth that both his own and the complainant's songs are in 
the lowest grades of the musical art. The vogue which for a number 
of years that style of composition has obtained, which is popularly 
known as "rag-time," has resulted in the production of numberless 
songs, ail of the same gênerai character. It has been a f act that they 
each bear strong resemblance to each . other, and to any expert ear 
they hâve a monotonous similarity, which only adds to the gênerai 
dégradation of the style of music which they represent. 
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But the right of the author of a musical composition is not affected 
by the fact that he has borrowed in gênerai from the style of his 
predecessors. The collocation of notes, which constitutes the composi- 
tion, becomes his own, even though strongly suggestive of what has 
preceded, and it ceases to be an invention, and becomes an infringe- 
ment, only when the similarity is substantially a copy, so that to the 
ear of the average person the tvro mélodies sound tO be the same. 
Therefore the lack of originality and musical merit in both songs, upon 
which the défendant insists, is of no conséquence in law. While the 
public taste continues to give pecuniary value to a composition of no 
artistic excellence, the court must continue to recognize the value so 
created. Certainly the qualifications of judges would hâve to be very 
différent from what they are if they were to be constituted censors 
of the arts. 

The complainant has undoubtedly delayed long. Had the défend- 
ant shown any préjudice resulting from that delay, I should not grant 
the temporary injunction; but I can see no damage which has been 
done, except to the complainant, by the continuance of the infringe- 
ment, and therefore I do not think that the lâches is significant. 

In directing the writ to go, I am much fortified in the opinion of 
Mr. Justice Bischoff of the Suprême Court of the state, whose qualifi- 
cations as a musician are so well known, and whose judgment is so 
excellent, not only upon this pecùliar matter, but in gênerai upon any- 
thing which. concerns the administration of justice, that it gives me 
much assurance of the correctness of my own opinion when I find my- 
self in accord with him. 

Let a writ go pendente lite forbidding the défendant from publish- 
ing the chorus of his song, "I Think I Hear a Woodpecker Knocking 
on My Familv Tree." 



In re MITCHELIi 

(District Court, N. D. Georgla. January 27, 1910.) 

No. 2,317. 

Bankeuptct (I 405*)— Discharge— Stat. 

A créditer of a bankrupt, holding notes contalning a walver of exemp- 
tion and homestead rlghts, is entitled to hâve the discharge of the bank- 
rupt stayed for a reasonable time to enable him to assert his rlghts in a 
State court, even though, because no clalms were flled and no trustée ap- 
polnted, there was no formai settlng ofC of the exemption clalmed. 
[Ed. Note. — For other oases, see Bankniptcy, Dec. Dig. | 405.*] 

In Bankruptcy, In the matter of J. T, Mitchell, bankrupt. On pé- 
tition for stay of bankrupt's discharge. Stay granted. 

Geo. W. Brooks, for bankrupt. 
Horton Bros. & Burress, for petitioner. 

•For other casea see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, ft Rep'T Indezei 
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NEWMAN, District Judge. It ^ppears that J. T. Mitchell filed his 
pétition in baakruptcy and that on November 24, 1908, he was ad- 
judged a bankrupt and the case referred to a référée; that the référée 
sent noticegi to ail creditors, including the petitioner now before the 
court, asking that the bankrupt's discharge be stayed., It f urther ap- 
pears that the bankrupt scheduled certain prôperty^ principally real es- 
tate, valued at $900, and asked that same be set apart to him as ex- 
emption undêr the law of Georgia. The value of the property as 
stated in the schedtile and in the application for exemption is less than 
the homestead in this state. 

On the date set for the meeting of creditors no one appeared, and 
no trustée was appointed, and consequently the pfoperty set out in the 
schedules was not administered, and, there being no trustée, it was 
never formally set apart as an exemption. On the 8th of November, 
1909, the bankrupt made application for discharge. Notice has been 
given and the application is ripe for a hearing. The présent peti- 
tioner, C. M. Cofïey, sets out that he holds against the bankrupt certain 
notes in which there is a waiver of homestead exemption, and asks 
that the discharge be stayed to give him an opportunity to enforce his 
notes in the state courts, in accordance with the décision in Lockwood 
V. Exchange Bank, 190 U. S. 394, 23 Sup. Ct. 751, 47 L. Ed. 1061. 

If the homestead had been forrnally set apart to Mitchell, there 
would be no question whatever as to the right of the créditer holding 
waiver notes to bave the discharge stayed a reasonable time, to give 
him an opportunity to set up and enforce any rights he might hâve in 
a court of compétent jurisdiction. In Lockwood v. Exchange Bank 
Mr. Justice White, delivering the opinion of the court, says: 

"Certainly there would exlst In favor of a creditor holding a waiver note, 
like tliat possessed by the petitioning creditor in the case at bar, an equity 
entitling him to a reasonable postponement of the discharge of the bankrupt, 
In order to allow the institution in the state court of s.ueh proceedlng as might 
be necessary to make effective the rights possessed by the creditor." 

This ruling is emphasized by the ruhng of the Suprême Court of 
Georgia in Bell v. Dawson Grocery Company, 130 Ga. 628, 48 S. E. 
150. It seems évident from the record in this case that the creditors 
deemed the bankrupt entitled to his exemption, and therefore did not 
take the trouble to prove their claims in bankruptcy. At the same 
time it is true that it was never formally set apart as a homestead ex- 
emption. What the rights of the creditor holding thèse waiver notes 
would be in the state courts, it would be improper for me to say, 
even if I had any opinion about it, and I hâve not. I think the only 
proper course for me to pursue is to stay the discharge of the bankrupt 
for a reasonable time to lët the mattet- be presented to the state court 
and therè dètermined. 

An prder will be entered postponing the considération of the ap- 
plication for diSçharge for 60 days, to give the petitioning creditor an 
opportunity to assert whatever rights he may hâve irt the state court. 
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In re CRAMER. 
(District Court, T>. Massachusetts. June 22, 1909.) 

No. 14,263. 

1. BaNKBUPTCT (§ 136*)— CONCEALMENT OF PkOPEETT BY BANKBUPT— EVIDENCE 

TO ESTABLISH. 

A fair prépondérance of évidence Is sufflclent to sustain a flnding that 
a bankrupt bas concealed property from hls trustée, and an order requlr- 
Ing bim to turn the same over. 

[Ed. Note. — For other cases, see Bankrupt cy, Dec. Dlg. § 136.*] 

2. Bankktjptct (§ 136*) — Concbalment of Peopektt bt Bankrupt — Suffi- 

CIENCT OF PrOOP. 

The purchase by a banlîTupt of a large quantity of goods in bis busi- 
ness on crédit, withln a few nionths prior to hls bankruptcy and wben ad- 
mlttedly Insolvent, bis sale of the same, and fallure to pay any part of 
the purchase price or to reasonably account for the proceeds, coupled wlth 
testimony as to admissions made by hlm that certain of the goods were 
shlpped to friends, who were wlthholdlng payment untll the termination 
of the bankruptcy proceedlngs, are facts sufflclent to Justify a flnding of 
fraudulent concealment of property, and an order requlring It to be turned 
over to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of Peter Cramer, bankrupt. On pé- 
tition for review of order of référée denying pétition by the trustée 
that the bankrupt be required to turn over certain property. Order 
vacated. 

Lee M. Friedman, for trustée. 
Charles M. Thayer, for bankrupt. 

DODGE, District Judge. A considération of the facts set forth by 
the référée in his report and of the évidence which accompanies the 
report has led me to believe that the référée must hâve acted, in refus- 
ing the order asked for, upon the theory that proof beyond a reasona- 
ble doubt vifas necessary to sustain a finding that there had been any 
concealment of property from the trustée. But that a fair prépondér- 
ance of évidence in favor of such a conclusion is enough seems to me 
sufficiently well settled, at least in this circuit. Re Cole, 144 Fed. 393. 
75 C. C. A. 330. That there was such a prépondérance of évidence in 
this case I find myself unable to doubt. 

The bankrupt may hâve been, as the référée thinks, a person of an 
extremely low order of intelligence; but there is no question that he 
had intelligence enough to carry on business as a wholesale and retail 
dealer in picture f rames for fivé years in Worcester, not to mention 
a previous business expérience in two other places, nor is there any 
doubt that he had intelligence enough to buy about $5,000 worth of 
merchandise on crédit in Chicago arid other places, in July, 1908, know- 
ing himself to be insolvent at the time, as he has admitted, and to file 
this voluntary pétition in bankruptcy on the 16th of November follow- 
ing, wherein he has scheduled assets to the amount of $716.32 against 

•For other cases see Bame topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



880, 175 FEDERAL KBPOETEK. 

liabilities to the amount of $6,791.97. None of the goods bought in 
July, as above, hâve been paid for. Between October Ist and Novem- 
ber 3d the bankrupt made 33 différent shipments of goods to persons 
in various places in New Hampshire, Massachusetts, and New York, 
and he has professed, during his examination in thèse proceedings in 
the December following, to be unable to remember to whom ail thèse 
goods were sold, if sold as he claims, or to give any reasonable ex- 
planation as to what he has donc with the money received for them. 
The trustée in bankruptcy, a member of the bar of this court, himself 
able to speak and understand the Yiddish language, which is that in 
which the bankrupt habitually talks, has testified that, while the bank- 
rupt's examination was progressing, the bankrupt called upon him at 
his office in Boston, begged him to discontinue the examination, prom- 
ised to "make things good" with the créditer whom he represented as 
counsel, and with him, if this could be donc, and went on to state dur- 
ing the same conversation thfet about $1,500 worth of the goods refer- 
red to had been shipped to dififerent personal friends, who had paid 
$700 or $800 on account, and were holding the remaining $700 or $800' 
for the bànkrupt's benefit until the bankruptcy proceedings should be 
concluded. The bankrupt, according to the trustee's testimony, went on 
to give the names of the consignées and the amount of goods shipped 
to each, and stated that he had given thèse consignées receipted bills 
purporting to show, contrary to the facts, that they had paid in full 
for the goods and owed nothing on account of them; but, upon the 
trustee's refusai to accept a settlement in full for the creditor he rep- 
resented to the exclusion of ail other creditors, the bankrupt withdrew 
ail the above statements, denied having made them, and declared that 
"as a matter of fact thèse people hâve paid me for the goods which I 
sent them, I hâve given them receipted bills, and they owe me noth- 
ing, and I hâve no property with them or elsewhere." A further state- 
ment, made by him during the conversation and testified to by the trus- 
tée, was that a former employé had threatened to make disclosures. 
about thèse goods unless the bankrupt would pay him to hold his 
tongue. 

The référée reports that he has no doubt that the bankrupt hoped, 
and was perfectly wiUing, to make arrangements with the trustée and 
with the creditor referred to in order to suppress the further prosecu- 
tion of his examination, The référée reports that he has not the shght- 
est doubt of the substantial accuracy of the trustee's testimony. If this 
is true, I am unable to see why the trustee's claim that the bankrupt 
is concealing money or property in thèse proceedings is not supported 
by a sufficieptly clear prépondérance of évidence. The purchases of 
goods on crédit and their subséquent disappearance, or the disappear- 
ance of money received from them, if sold, within se short a time be- 
fore the bankruptcy and while the bankrupt knew he was insolvent, to- 
gether with the entire failure of the bankrupt to meet by reasonable 
and honest explanation the presumption against him which thèse facts 
çreate, would to my mind go very far, without more, to prove him 
guilty of concealment. If, under the pressure of an inquiry into thèse 
doings bf his, he has also made admissions of the kind testified to by 



ÏIHST NAT. BANK T. NATIONAL PAEK BANK. 881 

the trustée, I am unable to believe that justice will be done if the case 
be treated as one wherein the power of the court to compel restitution 
of what is being dishonestly withheld from creditors cannot be exer- 
cised for want of suffîcient évidence. 

The order denying the trustee's pétition is disapproved, and is to be 
vacated. On the case as now presented, the référée, in my judgment, 
should make such an order as has been requested by the trustée. 



PIRST NAT. BANK OF MT. VBRNON, WASH., v. NATIONAL PARK 
BANK OF NEW YORK. 

(Circuit Court, S. D. New York. January 26, 1910.) 

Banks and Banking (| 106*)— Repkesentation of Bank bt Officers— Spé- 
cial AtTTHOBITY TO DbAW ChECKS. 

A résolution of the dlrectors, authorlzing the président of a bank to 
draw cheeks and drafts, containing no limitation on its face, held to jus- 
tlïy the payment by a depository of funds of the bank of a check drawn 
by such président against such deposlt. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dlg. § 106.*] 

At Law. Action by the First National Bank of Mt. Vernon, Wash., 
against the National Park Bank of New York. On motion by défend- 
ant for direction of verdict. Motion granted. 

Hardin & Hess, for plaintiflf. 
Louis F. Doyie, for défendant. 

HAND, District Judge. The plaintiflf pleads the deposit of the 
money ; the défendant, that it paid the sunj deposited on the plaintifï's 
order. Therefore the défendant has the burden. To support it the 
défendant relies upon the resolution which verbally meets the condi- 
tions. In reply the plaintifï insists, first, that the resolution means no 
more than that Lyon should hâve the power to sign a check in the 
exécution of some power which he had virtute ofïicii, or in the exécu- 
tion of a spécial authority; second, that the only power which he had 
virtute ofïicii was to pay out deposits ; third, that it was obvious, from 
the place where the draft was drawn, that it could not hâve been in 
exécution of his only implied power. If any of thèse three links fails, 
the défendant must succeed. 

While the cases are by no means uniform, there is some very re- 
spectable authority for the proposition that a bank président has at 
least an implied power to initiate litigation and employ counsel. If so, 
it needs no argument to show that this power might hâve been exer- 
cised in Oklahoma, and that the exécution of the draft at that place 
was not notice of the fact that Lyon was acting without the scope of 
his authority. 

I do not rest my décision upon this ground, because the resolution 
has a broader meaning than the plaintiflf allows. His theory is that 
the power conferred must be interpreted as incidental only to the 

*For other cases see sama toplc & i kuubss in Dec. & Am. Olga. 1907 to date, ft Rep'r Indezwt 
175 F.— 56 
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customary powers of the président or to powers specially bestowed. 
The trouble is that without the resolution the président had no powers 
involving the disbursements of the bank's moneys, unless it be the 
power to conduct litigation. There were, therefore, no implied pow- 
ers to which the right to draw checks could hâve been inci dental, and 
the resolution must either mean that he was to draw whenever specially 
authorized, or it must hâve been meant to confer the gênerai power 
to draw funds, just as though an individual had appointed him an 
attorney in fact for that purpose. 

There remains, therefore, the interprétation that the power was to 
be exercised only in exécution of some spécial authority. This is 
équivalent to saying that it was subject to limitations which were not 
apparent upon the face. I can only say that, if it was, innocent per- 
sons were not responsible for the existence of the facts upon which the 
power depended. Commissioners of Knox County v. Aspinwall, 21 
How. 639, 16 !.. Ed. 208; Royal British Bank v. Tarquand, 6 E. & B. 
327; Bird v. Daggett, 97 Mass. '494; North River Bank v. Aymar, 3 
Hill (N. y.) 262; Bank of Batavia v. N. Y., L. E. & W. R. R. Co., 
106 N. Y. 195, 12 N. E. 433, 60 Àm. Rep. 440. 

Hère the act corresponded literally with the wording of the power, 
according to the rule of Lord Eîlenborough in Pickering v. Busk, 15 
East, 38 ; and, as the plaintifF gave no indication in the resolution of 
any limitations, it makes no différence whether or not the resolution be 
impliedly subject to any. If it was, third persons were not obliged to 
look aliunde. The case is, therefore, quite différent from a customary 
power, like that of a cahier, which dépends for its extent upon usage, 
and which is limited by its own previous exercise. Third persons may 
take the express words of any power in any reasonable sensé they 
will bear ; they will not be limited unless the parties clearly so meant. 
While, therefore, there is, of course, no theoretical distinction between 
express and implied powers, at least by the better theory, there is prac- 
tically an important différence when the words used are of gênerai 
application. 

In corroboration of my conclusion, the other words of the resolution 
are worth notice. Lyon was authorized, not only to make ail checks 
and drafts, but "ail contracts." In answer to the contention, in that the 
resolution intended no more than to giye Lyon a power to be exer- 
cised only when specially authorized, thèse words show that it could 
not hâve been so, because thç, président is in any case the proper per- 
son to sign contracts which are specially authorized. Thç resolution 
must hâve meant more than this; it must hâve meant to confer upon 
him some self-subsisting authority. I think it meant to give him gên- 
erai authority to sign contracts and checks. If so, he acted within the 
scope of his authority. 

I direct a verdict for the défendant. 
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PALMEE V. EOGINSKT et al. 
(District Court, S. D. New York. January 12, 1910.) 

BANKKUPTCY (§ 293*) — SUITS BT TBUSTEB — JUKISDKTTION OF BANKBUPTOT 
COUBT. 

Under Bankr. Act July 1, 1898, c. 541, { 23b, 30 Stat. 552 (U. S. Comp. 
St. 1901, p. 3431) as amended by Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 798 
(U. S. Comp. St. Supp. 1909, p. 1312), which vests courts of bankruptcy 
with jurisdlction of sults by a trustée only when brought for the recovery 
of pToperty under certain provisions of the act, unless by consent of the 
défendant, such court Is without jurisdiction of a suit brought under sec- 
tion 70é to set aside a transfer of property as fraudulent under the state 
law, unless the défendant consents. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 293.*] 

In Equity. Suit by Archibald Palmer, trustée in bankruptcy of 
Pincus Roginsky, against Abraham Rpginsky and another. On mo- 
tion for preliminary injunction. Denied. 

H. & J. J. Lesser, for complainant. 
Herman I. Lurie, for défendants. 

HAND, District Judge. This case raises the question of the juris- 
diction of this court, regardless of the defendant's consent, over a suit 
by a trustée in bankruptcy against a fraudulent transférée of prop- 
erty of the bankrupt, when the right dépends upon the state law, and 
not the act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 19Ô1, p. 3418]). The amendments of 1903 (Act Feb. 5, 1903, c. 
487, 33 Stat. 797 [U. S. Comp._ St. Supp. 1909, p. 1308]), as they 
passed the House of Représentatives, gave jurisdiction in the case of 
transfers fraudulent under either the act of Congress or the state 
law ; but the Senate changed section 23b by striking out the jurisdic- 
tion in the cases under section 70e, which permits the trustée to re- 
cover property fraudulently conveyed under the state law. 

Of course, I cannot say just what scruple induced the Senate ta 
change the form of section 23b, nor is it in the least necessary that I 
should know, because I think that their intent was clear to limit the 
jurisdiction of this court to cases in which the right relied upon was 
the création of the bankruptcy act. Were it not for the fact that the 
jurisdiction, which remained under section 70e if the défendant con- 
sented, cannot be conferred by consent if the Constitution did not 
authorize it, one might suppose that some constitutional question had 
arisen in the mind of Congress. In any case I am disposed to foUow 
Gregory v. Atkinson (D. C.) 127 Fed.^ 183, Hull v. Burr, 153 Fed. 945, 
83 C. C. A. 61, and Skewis v. Barthell (D. C.) 152 Fed. 534. 

Hurley v. Devlin (D. C.) 148 Fed. 268, and the text of Remington on 
Bankruptcy, p. 1040, § 1689, a writer of the highest authority, take 
the opposite view. The argument made would hâve undoubtedly 
much force, were it not for the history of this bill. It is quite true 
that under the construction I hâve adopted the amendment of 1903 to 
section 70e really efïects no change in the law, and this resuit violates- 

*For other eue* lee same topic & i nvmbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe*- 
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a well-known canon of construction. However, no one could say, if 
section 70e had remained unchanged; that the changes in 33b, particu- 
larly after the Senate struck out ail référence to 70e, left unafFected 
the jurisdiction of this court by consent. Section 23b having been 
changed, and singularly changed from any point of view, it is not 
quite adéquate to the facts to say that no change was necessary in 
section 70e. I think that some change was necessary to remove ail 
ambiguity as to the jurisdiction by consent over cases arising under 
70e, and I believe that this was the reason why the Senate allowed this 
section to be changed in form, though it remained in efifect as before. 
Therefore I must deny this motion for an injunçtion pendente lite 
upon the theory that this court has no jurisdiction of the cause. 



UNITED STATES v. C. D. JACKSON & CO. et al. 

(Circuit Court, S. D. New York. November 13, 1909.) 

Nos. 5,443-5,447. 

CuSTOMS DuTiEs (I 25*) — Classification — Hauteville Stone— "Makbi-e"— 

"LlMBSTONE." 

Hauteville stone, and varions other stones of substantially tlie same 
character, which are susceptible of a liigh polish and are used as an In- 
terlor décorative stone, are not tlie kiud of limestone tliat is "marble," 
witliin tlie meaning of Tariff Act July 24, 1807, e. 11, § 1, Scliedule B, 
par. 114, 30 Stat. 158 (U. S. Conip. St. 1901, p. 1635), but are dutiable as 
"limestone," under paragrapli 117, 30 Stat. 159 (U. S. Oomp. St. 1901, p. 
1C30). 
[Ed. Note.— For other cases, see C\istoms Duties, Dec. DIg. § 25.* 
For other définitions, see Words and Phrases, vol. 5, p. 4366; vol. 5, p. 
4166.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Thèse cases were also entitled in the names of Pisani Bros., Traitell 
Marble Company, A. E. Bockmann, and Robert Rossmann. The dé- 
cision below is reported as G. A. 6',856 (T. D. 29,496), and reversed 
the assessment of duty by the collector of customs at the port of New 
York. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, 
Asst. Counsel, of counsel), for the United States. 

Walden & Webster (Henry J. Webster, of counsel), for C. D. Jack- 
son & Co. 

Curie, Smith & Maxwell (W. Wickman Smith, of counsel), for 
Pisani Brothers. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
Traitell Marble Company and A. E. Bockmann. 

Hatch & CÎute (Walter F. Welch, of counsel), for Robert Rossmann. 

PLATT, District Judge. The importations herein are Hauteville 
stone, and various other stones, which are admitted to be of substan- 
tially the same character and consistency, and for tariff purposes must 

*For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. G. SIEGLE CO. 885 

be treated alike. The Hauteville stone was before me in the Bock- 
mann Case (C. C.) 154 Fed. 1000, and it struck me then that it was 
such a kind of limestone as ought to corne under the marble exception, 
in paragraph 117 (Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 
159 [U. S. Comp. St. 1901, p. 1636]) and be thrown over into the mar- 
ble paragraph, 114. It was altogether too susceptible to a high pol- 
ish and too advantageous in use as an interior décorative stone, too 
granular and too crystalline, not to be segregated and separated f rom 
such stones as f reestones, granité, sandstones, etc. It was not so very 
far from the line, I thought, but just far enough. The Board in the 
Bockmann Case laid stress upon its compactness and susceptibility of 
high polish, but to my mind its granular and crystaUine formation ren- 
dered it susceptible to a high polish. The Circuit Court of Appeals, 
however (158 Fed. 807, 86 C. C. A. 67), diflfered with the Board and 
with me. It agreed that in common parlance any limestone sus- 
ceptible of a high polish might be called marble, but it seemed to be 
of the opinion that Congress did not f rame the tarifï act on any such 
casual basis. The best authorities, the court says, "define marble as 
a limestone having a granular and crystalline structure. It is crystal- 
line limestone." But the court says that by the weight of testimony 
the article in dispute was "not crystalline limestone at ail." It there- 
fore reached the conclusion that upon the facts of that case the im- 
portation was limestone, and not marble. 

The government went back to the Board, and made up some new 
cases on the same issue, which are now before me on appeal. It had 
a chance to show that the importations then put at issue were of such 
a character as to bring them within the définition given by the best 
authorities and adopted by the higher court. If it tried to do so, it 
certainly failed to convince the Board. The décision makes that point 
clear. It is therefore obvions that the government has had its day in 
court and lost. It is my imperative duty to accept the conclusions of 
fact found by the Board, and upon those conclusions I am equally 
bound by the law as laid down by the Circuit Court of Appeals. 

My hands and feet are tied, and with sad résignation and a deep 
fellow feeling of sympathy for the Board, its décision is affirmed. 



UNITED STATES v. G. SIEGLE CO. 

(arcult Court, S. D. New York. November 13, 1909.) 

No. 5,310. 

CusTOMS DuTiES (1 24») — Classification — Lakes — "IiAKES Not Speciai.lt 
Pbovided fob"— "Oolobs Oontaining Lbad," 
Lakes oontaining lead are more speclflcally provided for as "colors 

• * • eontalning lead," under Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule A, par. 54, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630), than as "lakes 

* * * not speclally provided for," under paragraph 58, 30 Stat. 154 
(D. S. Comp. St. 1901, p. 1630). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 24.*] 

*For other caseï see same toplc & i niimbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Ihdexea 
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Où Application for Review of a Décision bytbè Boârd of United 
States General Appraisers. " , ' 

Imports assessed with duty by the collector of custorhs at the port 
of New York under Tariff Act July 24, 1897, c. 11, § 1, Schedule A, 
par. 58, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630), were held by the 
Board of General Appraisers to be dutiable under paragraph 54, 30 
Stat. 164 (U. S. Comp. St. 1901, p. 1630). The pertinent portions of 
thèse two paragraphs were respectively (1) "Iakes * * * not spe- 
cially prôvided for," and "colors * * * made of lead or contain- 
ing lead." The Board's opinion reads in part as follows: 

' It Is s&own that the Iakes In question upon analyses were found to contain 
lettd, and the question is therefore whether duty should not hâve beeu as- 
sessed at the rate of 5 cents p^r pound under paragraph 54. Manifestly 
paragraph 58 Is the catch-ail clause of the palnt and color schedule, but It 
is to be noted that foUowing the provision therein for colors, pigments, Iakes, 
etc., are the words "not otherwise specially prôvided for in this act," while no 
such words of limitation are contalned in paragraph 54. It was undouhtedly 
the congresslonal Intent that only such colors and Iakes as were not other- 
wise specially prôvided for In the palnt schedule should be assessed with duty 
at the rate of 30 per cent, ad valorem under paragraph 58. "Colors" Is a 
blanket term, and would include many things, among others being Iakes. 
The term "Iakes" covers a group or subdivision of colors, and either of thèse 
terms alone would Include the merchandise under considération, if they are 
not specially prôvided for as clalmed under paragraph 54. We think, how- 
ever, that the provision for "other colors * * * when not containing 
quicksilver but made of lead or containing lead," In paragraph 54, without 
any words of qualification or restriction, is a more spécifie provision than that 
contained in paragraph 58 for Iakes "not otherwise specially prôvided for," 
and since thèse Iakes are colors shown to contain lead, we sustain the claim 
that the merchandise Is dutiable at the rate of 5 cents per pound under para- 
graph 54. In ail other respects the protests are overruled, the décisions of 
the collector belng modlfled accordingly. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, 
of counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

PLATT, District Judge. This appeal relates to the classification 
for duty of certain "bjonze Iakes" and "scarlet Iakes." They were as- 
sessed for duty as "colors" at the rate of 30 per cent, ad valorem under 
paragraph 58, taïiff act of 1897. Varions alternative claims are set 
forth in the importers' protests, bût the one upon which they rely prin- 
cipally is that made under paragraph 54 of said act. The Board sus- 
tained the protest under said paragraph 54. I agrée entirely with the 
Board's reasoning, and think it unnecessary to add thereto. 

Décision affirmed. 
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DAVID KAUFMAN & SONS CO. v. SMITH, CJoUector of Customs. 

(Circuit Court, D. New Jersey. January 13, 1909.) 

OusTOMS DuTiES (§ 13*)— Impobts from Canal Zone— Dxjtiability. 

Importations Into the United States from the Panama Canal Zone, 
since the cession of sueli territory to ttie United States, are dutiable. 
[Ed. Note. — For otlier cases, see Customs Dutie%Dec. Dlg. § 13.*] 

At Law. Action to recover customs duties. 

George Whitefield Betts, Jr., and Wallace, Butler & Brown, for 
importers. 

John B. Vreeland, U. S. Atty., for défendant. 

CROSS, District Judge. The above-entitled suit was instituted to 
recover back duties paid by the plaintiff to the défendant, collector 
of the port of Newark, N. J., which duties were exacted and paid 
under protest by the plaintiff in two several payments made in the 
months of October and November, 1906, upon certain old iron and 
machinery consigned to the plaintiff, and shipped and brought to the 
port of Newark from the port of Cristobal in the Panama Canal Zone. 
The plaintiff in and by its déclaration, which contains two counts, 
claims that the property above referred to was not liable to the duties 
thus paid, because the same had not been imported into the United 
States from any foreign country, within the meaning of any valid 
statutè or executive order of the United States, but, on the contrary, 
was merchandise which, under and by virtue of the provisions of the 
Constitution of the United States in that regard, was entitled to free 
entry in any part of the United States. 

The défendant demurred to each count of the déclaration and as- 
signed various grounds of demurrer, which, however, it will be un- 
necessary to consider at length, because, in view of the treaty between 
the republic of Panama and the United States ceding the Canal Zone, 
and of the various acts of Congress relating to said Zone, the prin- 
ciples laid down in Downes v. Bidwell, 183 U. S. 244, 21 Sup. Ct. 
770, 45 L. Ed. 1088, are décisive of ail the questions raised thereby. 
The légal status of the goods referred to in the déclaration, coming as 
they did into the United States from the Canal Zone, was in no wise 
différent from that of the goods which, in the case cited, were imported 
from Porto Rico. 

The demurrer is sustained. 



MORIMXFBA BROS. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 15, 1909.) 

No. 5,509. 

Customs DtrriEs (| 37*) — Classification— "Tots"— "Fans op Ail Kinds." 

The provision in Tariff Act July 24, 189T, c. 11, § 1, Scliedule N, par. 

427, 30 Stat. 191 (U. S. Comp. St 1901, p. 1675) for "fans of ail klnds," 

wîts, notwithstanding its Broad language, not intended to include every- 

•For other cases see same topic & 5 numeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexet 
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thing which might be called a fan, and to an esceedingly limited extent 
used as a fan ; and so-called eigar fans and flreeracker, fans, conslstlng 
of small folding fans closlng Into cases representlng cigars, etc., are not 
dutlable under sald provision, but under paragraph 418, 30 Stat. 191 (U. 
S. Comp. St. 1901, p. 1674), as "toys." 
[Ed. Note. — For other cases, see Customs Duties, Dec. DIg. § 37.* 
For other définitions, see Words and Plirases, vol. 8, pp. 7036, 7818.] 

On Application f8r Review of a Décision by the Board of United 
States General Appraisers. 

The opinion filed by the Board of General Appraisers reads as fol- 
lows: 

HAY, General Appraiser. Tlie Imported articles hère in question were in- 
voiced as fans, wlth différent qualifylng vs'ords. Tliey aie small folding fans 
elosing Into cases representlng cigars or other fancy designs. Two of the 
protests in question were once before decided by this Board, and a motion for 
rehearing granted. Thèse two were Consolidated with the other protests cov- 
ered by this décision, and testimony Introduced at the same hearlng applying 
to ail of the protesta The articles were assessed under paragraph 427 of the 
tarife act of 1897, and it Is clalmed by the Importers that they are properly 
dutlable under paragraph 418, 407, or 208, or section 6. 

The expression "fans of ail kinds," used In paragraph 427, is comprehen- 
slve, and would seem to be broad enough to cover every variety and quality 
of fans, whether made of the cheapest paper or the most expensive lace and 
Ivory, and whether flimsy or substantlal. The évidence, we thlnlc, justifies the 
conclusion, and it Is a matter of common knowledge, that the fan Is an article 
that borders close upon a toy — ^at least it is frequently used as an ornament 
or plaything ; and if a fan fashioned of Ivory and lace, so délicate as to ren- 
der It necessary to handle it with extrême care, and earrled only by a lady 
when dressed for an evenlng enteftainment, cornes under the provision "fans 
of ail kinds," then it is difiieult to see why a flimsy, cheap fan, made for and 
used by children, does not also corne under that provision. It is not for this 
Board or the courts to détermine to what degree an article called a fan shall 
fulfill the requirements of a fan, In order to corne wlthin the purview of the 
comprehenslve language of the law ; for, if it fulfllls those requirements to 
any degree, It certalnly cornes under the classification of "fans of ail kinds." 
Downing v. United States (0. C.) 141 Fed. 490, T. D. 26,454, does not In our 
judgment décide any prlnclple. It does no more than to pass upon the évi- 
dence which was before the court, and is authority only wlth référence to the 
articles which the court had under considération. 

The merchandise under considération in this case, we think, was properly 
classifled by the coUector, and the protests are therefore overruled. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for im- 
porters. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (William A. Robertson, 
of counsel), for the United States. 

PLATT, District Judge. The imported articles in dispute were 
invoiced as fans, with différent qualifying words. They are small 
folding fans elosing into cases representlng cigars or other fancy de- 
signs. They were assessed by the collector at 50 per cent, ad valorem 
under the provision in paragraph 437, tariff act of 1897, for "fans of 
ail kinds." The importers claim that the are properly dutiable under 
paragraph 418 as toys, etc., or under paragraph 407 as manufactures 

•For other cases see same toplc & { nvmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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of paper, or under 208 as manufactures of wood, etc., or section 6 as 
unenumerated manufactured articles. The Board of Appraisers af- 
firmed the assessment of duty as made by the collector. 

Thèse so-called cigar fans and firecracker fans would, of course, go 
under paragraph 418, except for the words therein "net otherwise 
provided for." The Board thought they were aptly described by para- 
graph 437. The congressional mind was evidently in a very expansive 
condition at the moment of enacting that paragraph (427). "Ail 
kinds" is certainly broad; and yet it hardly seems as if Congress 
could hâve meant to include everything which might in some way come 
to be called a fan, and might, to an exceedingly limited extent, be used 
as a fan is commonly used. Usages of trade probably put them no- 
where. In fact, I think they were unknown when the act was passed. 
But, if what the trade thinks could hâve any weight, it would take 
them to be toys rather than fans. I do not believe it possible that, if 
the merchandise in dispute had been held up before the congressional 
eye at the moment the act wa,s being passed, it would hâve taken an 
instant for the congressional mind to hâve decided not to include it 
in the language "fans of ail kinds." It would bave been obvions, it 
seems to me, to the congressional mind that they were toys, and 
nothing in the world but toys. The Board thinks that Downing v. 
United States (C. C.) 141 Fed. 490, T. D. 26,454, lays down no gênerai 
principle. I am not sure what the Board means by that; but I am 
<:ertain that the principles there enunciated are gênerai enough to cover 
such merchandise as that now in dispute. 

The décision of the Board of General Appraisers is reversée. 



BOGLB et al. v. UNITED STATES. 

(Circuit Court, S. D. New Torli. November 13, 1909.) 

No. 5,070. 

1. CtrsTOMS DwriEs (§ 30*)— Classification— Mabmaladii>—"Jeixï"—"Swbet- 

MEATS AND PbESEBVED FETJITS." 

Marmalade is dutiable under Tarife Aet July 24, 1897, c. 11, S 1, Sched- 
ule G, par. 263, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651), relating to 
"sweetmeats and preserved fruits," rattier tlian as "jeliy," under tlie same 
paragraph. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. | 75; Dec. 
Dlg. § 30.*] 

2. CnsTOMB Dûmes (§ 30*) — Bebbt Jams— "Jellt"— "Ediblk Fbtjits Pee- 

PAEED." 

Berry jams are dutiable under Tariffi Act July 24, 1897, c. 11, § 1, 
Schedule G, par. 263, 30 Stat. 171 (U. S. Comp. St 1901, p. 1651), as 
sweetmeats or preserved fruits, rather than as "jelly" under the same 
paragraph, or as "edible fruits prepared," under paragraph 262, 30 Stat. 
171 (U. S. CSomp. St. 1901, p. 1651). 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. i 75; Dec. 
Dig. § 30.*] 

*For other cases see same toplc & i numbbb In Dec. & Am. Digs. 1907 to date, A Rep'r Indexes 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,668 (T. D. 38,438), 
affirmed the assessment of duty by the collector of customs at the port 
of New York on importations by Bogie & Scott and John Duncan's 
Sons. The board's opinion reads as f ollows : 

WAITE, General Appraiser. The merchandise In question In thèse cases 
conslsts of marmalade and berry jams. The marmalade is made from the 
bitter orange, and Includes the julce, ground skin, and pulp of the orange, 
with sugar added, glvlng It the consistency of the well-kuown eommodlty of 
marmalade. It was returned by the appraiser as sweetmeats, and assessed 
for duty under the provision in Tariff Aet July 24, 18i)7, c. 11, § 1, Schedule 
G, par. 263, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651), for "eomflts, sweet- 
meats, and fruits preserved in sugar," at 1 cent per pound and 35 per cent, 
ad valorem. Protestants claim it is assessable as a jelly under the same para- 
graph, thereby aiming to save one cent a pound, as jellies are dutiable at 35 
per cent, ad valorem. 

Considérable testimony has been taken, and we thlnk it clearly appeara 
from the statements of men who hare been long in the trade that the true 
jelly, such as is intended to be covered by the provision in said paragraph, 
consists merely of the juice of the fruit, mlxed vvith sugar, the same belng 
cooked together to 'bring it to the rlght taste and consistency. The marma- 
lade hère in question does not correspond to this description, but is rather a 
sweetmeat, or fruit preserved in sugar. What was said by the Board in the 
Hayes Case, G. A. 5,935 (T. D. 26,069), may be appropriately quoted hère: 
"The faet that fruit has lost its original form has been held to be no obstacle 
to its assessment as fruit preserved, under paragraph 263 ; and fruit reduced 
to pulp, even without added sugar or other preservative than its own juice, 
has always been placed thereunder. Thus, prunes boiled In water and pressed 
through a colander, without the addition of sugar, gelatin, or other material, 
were held dutiable as 'fruits preserved in their own julces,' rather than as 
'Jellies,' in U. S. t. Rosensteln [0. C] 90 Fed. 801. Orange pulp, raspberry 
pulp, and date paste hâve ail found a like classification. In re Sheldon, G. A. 
4,479 (T. D. 22,436) ; In re Curtice, G. A. 5,205 (T. D. 23,987) ; In re Grubnau, 
G. A. 5,490 (T. O. 24,806). Where, by the addition of sugar, the thing becomes 
a sweetmeat, its classiflcatlon under paragraph 263 is unassailable." 

The commodity descrlbed as berry Jams was assessed under the provision 
in paragraph • 263 for "sweetmeats and fruits preserved in sugar." It Is 
claimed to be dutiable under the same paragraph as a Jelly, either directly or 
by similitude, or at the rate of 2 cents per pound under the provision in para- 
graph 262, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651), for "apples, peaches, 
pears ànd other edible fruits, Including berries, when dried, desiccated, evap- 
orated or prepared in any manner, not specially provlded for." As to the 
claim that it Is a Jelly, we think, from the description and définition of Jelly 
adopted above, that this contention cannot be sustalned. As to the claim un- 
der paragraph 262, we are of the opinion that thèse jams are more specifleially 
descrlbed and provided for In paragraph 263 as "sweetmeats and fruits pre- 
served In sugar." 

Several other claims are made in the. protests ; but, being satisfled that 
thèse goods should be assessed as abov^e indicated, we do not deem it neces- 
sary to discuss any further contentions made. Ail claims In the protests are 
therefore overruled, and tbe assessments of the collector wlll be sustalned. 

B. A. Levett, for importers. 

D. Frank liloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, of 

counsel), for' thé United States. 

iPLATT, District Judge. The merchandise in question consists 
of marmalade and berry jams. The marmalade was assessed for duty 
under the provision in paragraph 263, Tariff Act of 1897, for "com- 
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fits, sweetmeats, and fruits preserved in sugar," at 1 cent per pound 
and 35 per cent, ad valorem. The importers claim that it is properly 
dutiable as a jelly, under the same paragraph, at only 35 per cent, ad 
valorem. 

The article described as berry jams was also assessed for duty under 
said paragraph 263 as sweetmeats or fruits preserved in sugar, and is 
claimed by the importers to be dutiable under the same paragraph as 
a jelly, either directly or by similitude, or at the rate of 2 cents per 
pound under the provision in paragraph 362 for "apples, peaches, 
pears and other edible fruits, including berries, when dried, desic- 
cated, evaporated or prepared in any manner, not specially provided 
for," 

Afi&rmed on the opinion of the Board. 



WING ON WO V. UNITED STATES. 

(Circuit Court, S. D. New Tork. November 13, 1909.) 

No. 5,504 

CtrsTOMS DuTiKS (I 30*) — Classification — Wai San — "Vegbtables" — 
"Detjgs." 

Wai San, an edible root used by the Cliinese as a vegetable, Is, because 
edible, removed from the provision for "drugs," In Tariff Act July 24, 1897, 
e. 11, § 1, Schedule A, par. 20, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1628), 
and is dutiable as "vegetables," under Schedule 6, par. 257, 30 Stat. 171 
ça. S. Comp. St. 1901, p. 1650). 
[Ed. Note. — For other cases, see CustomS Duties, Dec. Dig. § 30.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2205-2207 ; vol. 
8, p. 7643; vol. 8, p. 7284.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for im- 
porter. 

D. Frank Uoyd, Deputy Asst, Atty. Gen. (Thomas M. Lane, of 
counsel), for the United States. 

PlyATT, District Judge. The local appraiser in his report describes 
the article in question as a Chinese root called "wai san" and used by 
them as a vegetable. It was assessed for duty as a vegetable in its 
natural state at 25 per cent, ad valorem, under paragraph 257 of the 
tariff act (Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 [U. 
S. Comp. St. 1901, p. 1650]). The importer claims that it is dutiable 
at 1 cent per pound and 10 per cent, ad valorem as "drugs advanced 
in value," under paragraph 20. Various other claims were also set 
forth in the protest, but were not pressed upon the argument. 

The fact that it is used as an article of food takes it away from the 
drug paragraphs. I concur in the décision of the Board. 

Décision afïîrmed. 

•For otier cases see same toplc & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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HANSEN & DIEiOKMANN v. UNITED STATES. 

WEBER Y. SAME. 

(Circuit Court, S. D. New York. November 13, 1909.) 

Nos. 5,560, 5,561. 

OusTOMS DuTiES (§ 38*) — Classification — Fish Eoe Peesebvkd— Caviab— 
Fisi-r Bggs— "Presekved foe Food Pdbposes." 

Flsh roe, or caviar, whlch was necessarlly put Into brlne before Impor- 
tation, because otherwise It would not be sultable for food after Importa- 
tion, is "preserved for food purposes," wlthln the meanlng of Tarlff Act 
July 24, 180T, e. 11, § 2, Free List, par. 549, 30 Stat. 197 (U. S. Comp. St. 
1901, p. 16SS), which excludes from that paragraph flsh roe tlius pTeserved. 

[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dig. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,922 (T. D. 29,914). The 
importers contend that the merchandise is free of duty under Tariff 
Act July 24, 1897, c. 11, § 2, Free List, par. 549, reading in part as 
follows : 

549. Eggs of • * * fish. * * • Provlded, however, that thls shall not 
be held to include » * • fish roe preserved for fooft purposes. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, of 
counsel), for the United States. 

PLATT, District Judge. The merchandise in question is known 
commerciaily as "caviar." As to that portion of the importation in 
packages of more than 100 pounds, duty was assessed at the rate of 
three-fourths of 1 cent per pound, under paragraph 261, tariff act of 
1897, as fish not specially provided for; and upon that portion im- 
ported in tins duty was assessed at the rate of 30 per cent, ad valorem, 
under paragraph 258, relating to ail other fish (except shellfish) in tin 
packages. The importers claim the merchandise to be entitled to free 
entry, under paragraph 549 of said act, as eggs of fish. 

The Board finds as a fact that the caviar was necessarily put tnto^ 
brine before importation, because otherwise it "could not keep in a 
fresh condition and therefore would be [when it reached our shores] 
unsuitable for food." That seems to bring it within the exclusion 
made by Congress in paragraph 649. As a matter of law I cannot 
give the word "preserved," in the exclusion, as narrow a meaning as 
would be necessary to save the importers. 

Décision affirmed. 

•For otber cases see came toplc & { numbsr In Dec. & Am. Dlgs. 1907 to date, A Rep'r Indexe» 
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AMERICAN SUGAR REFINING CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November IS, 1909.) 

No. 3,221. 

CusTOMB DuTiES (§ 73*)— Classification— Sugab—Settlement Test. 

Where no offlelal polarlsccplc test had been made of Imiported sugar, It 
was proper to classify the sugar in accordance witli ttie settlemeut test, 
especially as the Importers had agreed to accept such tests, and the Secre- 
tary of the Treasury had authorized their use. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 73.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Parsons, Closson & Mcllvaine (Henry B. Closson, of counsel), for 
importers. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, of 
counsel), for the United States. 

PLATT, District Judge. The importations in controversy consisted 
of sugar, and were classified according to a so-called "settlement test." 
It is not disputed that settlement tests are polariscopic tests; and 
when the Board say in their décision "it does not appear that any 
polariscopic test was ever made," they probably mean that no test in 
accordance with the régulations was ever made. No settlement test 
could hâve been made, except by comparing and averaging polariscopic 
tests made by two experts, one representing the seller and the other 
representing the buyer. 

The protestants fought to a finish another phase of the gênerai 
contention (U. S. v. Bartram Bros., 65 C. C. A. 557, 131 Fed. 833), 
in which they insisted that the commercial tests were indispensable, 
and that tests in accordance with the treasury régulations were unfair 
and unlawful. They did not succeed in that contention, and, abandon- 
ing their protests in that respect, they still complain because the very 
test was used, which they had long insisted was the only proper one 
to be employed. The importers agreed to accept the settlement tests 
as the basis for levying duty, and the Secretary of the Treasury au- 
thorized their use by a definite order. There is nothing in the record 
which will warrant me in spelling out any fraud on the part of the 
examiner in obtaining the settlement tests from Dr. Sherer, or in 
getting his agreement as the duly authorized agent of the protestant 
to hâve them used. It would be a horrible miscarriage of justice at 
this late day, when ail possible means for reaching the necessary facts 
hâve been lost, to décide that the assessment was invalid. 

The décision of the Board of General Appraisers is alTîrmed. 

•For other caaea see same topic £ { numbbb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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, In re JAMES. 

(District Court, E. D. Nortli Carolina. January 29, 1910.) 
Babtkbuptoy (§ 408*)— DiscHARGE— Geounds fob Kefusait-Concealment or 

PbOPERTY— '*CONCEAI(ED " 

In Bankr.Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 (U. S. Comp. St. 
1901, p, 3427), as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. 
S. Comp. St. Supp. 1909, c. 1310), wlilch makes it a ground for refusing a 
discharge that a banlîrupt bas "at any time subséquent, to tlie flrst day of 
the four months Immediately preceding the filing of the pétition * » * 
concealed or permitted to be * * * concealed any of bis property with 
Intent to hinder, delay or defraud his creditors," the word "conCealed" is 
sufHclently elastic in its meaning to ïnclude a continuons concealment ; and 
a bankrupt who concealed property froin his creditors wbile Inéolvent be- 
(ore the four-months period, and kept the' same concealed until wltbin the 
four months, and until it was discovered by another, is net entitled to a 
•discharge. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 408.* 
• For other définitions, see Words and Phrases, vol. 2, pp. 1377-1384.] 

In the matter of John L,. James, bankrupt. On application for dis- 
■charge in bankruptey. Application denied. 

On November 4, 1907, petitioner executed to Robert James a deed of assigii- 
meht, transferring to him ail of his property for the purpose of paying his 
(petitionei-'s) debts. On October 25, 1907, without the knowledge of his as- 
signée, and with intent to defraud his creditors, petitioner concealed, by hiding 
in the woods, a portion of his personal property — goods and merchandise. On 
January 5, 1908, the place of concealment of the property was discovered by 
another person and disclosed to the assignée, who took it Into his possession, 
pnrfeuant to and for the purposes set out In the deed of assignment. On Feb- 
ruary 28, 1908, the creditors of petitioner flled in the District Court of the 
United States a pétition, and pursuant thereto on March 11, 1908, petitioner 
was adjudged an involuntary bankrupt. The proceeding in bankruptey was 
conducted in accordance with the provisions of the act. On May 8, 1908, peti- 
tioner flled his application for a discharge from the debts provable against his 
estate on Pebruary 28, 1908. Certain of his creditors flled objection to this ap- 
plication, (iharging that he had, within four months prior to the filing of the 
pétition, concealed his property with intent to defraud his creditors. The 
référée heard the évidence and reportéd the foregoing f acts. 

Stevens, Weeks, Beasley & Grady, for petitioner. 

Rountree & Carr and Meares & Ruark, for creditors. 
■■ ■ : ■ 1 ■ 

CONNOR, District Judge (after stating the facts as above). The 
objection urged by the creditors to petitioner's application for a dis- 
charge is based Upon the language of subsëctioii 4 of section 14b of 
the bankrupt act, which makes it the duty of the judge, upon the péti- 
tion of the bankrupt made in accordance with the provisions of the 
act to grant the discharge "unless hé has at any time subséquent tb 
the four months immediately preceding the filing of the pétition, trans- 
ferred, removed, destroyed or concealed his property, with intent to 
hinder, delay or defraud his creditors." , The sole question, therefore, 
presented by the record is whether, having concealed his property with 
the fraudulent intent on October 35, 1907, petitioner continued to con- 
ceal it until January 5, 1908, the date upon which it was disclosed to 

*For other cases see soine topio & S numebb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and recovered by the assignée. It will be observed that the first date 
is four months and three days prior to February 28, 1908, upon which 
the pétition was filed ; the last date being less than two months prior 
thereto. 

It is manifest that, if an article be concealed, put in a secret or hid- 
ing place, and so remains until it is discovered, it continues until such 
time in a state of concealment, or is during the entire period con- 
cealed. It is insisted by counsel for petitioner that, while this is true, 
the active agency of the person concealing the property is completed 
when it is concealed, or placed in concealment. Is the term "bas con- 
cealed," as used in the statute, to be given this restricted meaning? 
Was it so used by the Législature? The exact question has not, so 
far as an investigation has gone, been decided. 

In Re Jacobs and Verstandig (D. C.) 147 Fed. 797, the proper inter- 
prétation of the word "concealed," as it is used in section 29b of the 
bankrupt act, was considered. That section provides that: 

"A person shall be punlshed by Imprlsonment not to exceed two years, upon 
conviction of the offence of having knowingly and fraudulently concealed hls 
property while a bankrupt, or after his dlscharge, from hls trustée." 

Judge Wolverton says: 

"Subdivision 1, § 14 [may be] read in connection wlth section 29b of the 
bankruptcy act. The word 'concealed,' read in this connection, Is sufflciently 
elastic in its signification to comprise a continuons concealment." 

In that case it was held that where the bankrupt had, prior to his 
adjudication, concealed or disposed of his property, and subséquent 
thereto retained the proceeds from his trustée, he was guilty of a mis- 
demeanor under section 29b, and barred of his discharge pursuant to 
section 14, which provided that he should not be entitled to it if he had 
committed an offense punishable by imprisonment by the bankrupt act. 

In Re Quackenbush (D. C.]_102 Fed. 282, discussing the effect of a 
concealment under the provisions of section 29b, Judge Coxe says 
that the essence of the offense is in placing the property in such a sit- 
uation that the trustée cannot reach it, with the intent on the part of 
the bankrupt, not only to keep it from the creditors but to enjoy it him- 
self, "nor is it material that the concealment proves unsuccessful, or 
that the trustée may recover it for the benefit of the estate." 

In United States v. Cohen et al. (C. C.) 142 Fed. 983, the défendant 
bankrupt, with the other défendants, was charged with a conspiracy 
to violate section 29b by concealing his property from his trustée, 
There was a demurrer to this indictment. Holt, District Judge, dis- 
cussing the demurrer says : 

"The date at which the crime Is alleged to hâve been committed was before 
the bankruptcy proceedings were begun, and the substantial ground of the 
demurrer is that, as the l>ankrupt act does not make the act of a fraudulent 
concealment of property a crime if committed before the proceedings In bank- 
ruptcy are begun, a conspiracy to commit such an act entered into before the 
banliruptcy Is not a crime. • » * Section 2&b of the bankrupt act provides 
that It is a crime for a person to knowingly and fraudulently conceal, while a 
bankrupt, from his trustée, any of the property belonging to his estate in bank- 
ruptcy. This provision of the bankrupt act does not make an act of the bank- 
rupt, before the bankruptcy, a crime; but if the bankrupt, before the bank- 



896 175 FEDERAL BBPOnTHE. 

ruptcy, has eoncealed his property, and after hîs trustée Is appolnted con- 
tinues to conceal It fromi the trustée, he Is crimlnally liable under this section, 
and if indicted for such crime évidence of hls acts of concealment before the 
bankruptcy, as well as by those subséquent thereto, would undoubtedly be ad- 
missible as a part of the res gestse." 

While not strictiy in point, thèse expressions clearly recognize that 
the word "eoncealed" has sufficient elasticity to comprise a "continuons 
concealment." Of course, as the act is quasi pénal in respect to the 
conséquences flowing from it, the words, if of doubtful import, should 
not be given a strained or unusual meaning ; on the contrary, in ascer- 
taining the législative intent, the gênerai scope and purpose of the en- 
tire statute should be kept in view, and, so far as a reasonable construc- 
tion of its terms permit, efïectuated. The well-settled and uniformly 
recognized purpose of the bankruptcy law is to secure to the creditors 
of an insolvent person, coming within the terms of the act, a full and 
honest disclosure and an équitable distribution of his property, and, 
this being accomplished, to give to the honest debtor a full discharge. 
This twofold purpose should be kept in view in construing and en- 
forcing the provisions of the statute. It is not a matter of discrétion 
with the judge to grant or refuse a discharge otherwise than as, under 
the terms of the statute, the bankrupt is entitled thereto. 

It is clear that on October 25, 1907, the petitioner, being insolvent, 
and in view of committing an act of bankruptcy, fraudulently with- 
drew from the reach of his creditors a portion of his property, in a 
manner clearly within the prohibitive language of the law. It is 
equally clear that he continued to conceal, and thereby continuously 
withdrew from his creditors, the property until January 5, 1908, and 
then only disclosed its concealment because it was discovered by an- 
other person. He therefore "eoncealed" the property at ail times 
up to the day of its discovery. It was by his act kept — continued — ■ 
"eoncealed," thus coming within the language of the act in point of 
time, four months next preceding the date of the filing of the pétition. 
It may be "hard lines" on the petitioner to strip him of his property 
and leave him bound for the amount remaining due to his creditors; 
but by his own conduct he has subjected himself to the penalty. 

The application for a discharge is denied. 
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EI.CHARDSON V. BABCOOK & WILCOX CO. (two cases). 

(Circuit Court of Appeals, First Circuit February 8, 1910.) 

Nos. 843, SAi. 

1. Négligence (S 2*) — Natube and Eléments— Liabilitt foe Personal In* 

jubt. 

In order to create liabllity for a Personal injury, the plaintiff must not 
only show that he was in the exercise of due care, but that the défendant 
was lacklng In some duty which it owed to him, elther as an employé, bo- 
cause of eontractual relations, or as a member of the public. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 3 ; Dec. Dig. § 2.*! 

2. Négligence (§ 2*)— LiABiLmr foe Injuries to Person— Vqltjkteeb. 

Defendant's employés were passliig a heavy tubing lowered by means of 
ropes through a doorway, when plaintiff 's intestate, who was not an em- 
ployé, but a stranger to the work, without invitation undertook to assist, 
and while doing so received a fatal injury by reason of the slipping of the 
tubing and the breaking of a rope. Held, that défendant could not be held 
liable for his injury or death, in the absence of évidence showing gross 
neglisenee, willfulness, or wantonness In respect to his safety. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. § 3 ; Dec. Dig. § 2.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Actions by Lizzie A. Richardson, administratrix, against the Bab- 
cock & Wilcox Company. Judgments for défendant, and plaintiff 
brings error. Affirmed. 

Damon E. Hall (Henry F. Hurlburt and Hurlburt, Jones & Cabot, 
on the brief), for plaintiff in error. 

Walter I. Badger (Wm. Harold Hitchcock, on the brief), for de- 
fendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The records before us présent two 
cases of Mrs. Richardson, administratrix, against the Babcock & Wil- 
cox Company, one for the death of her husband and the other for 
conscious suffering. Both cases are controlled by the conclusion which 
we reach, that of nonliability. The liability in personal injury cases, 
speaking generally, springs either from relationship or duty, as, for 
instance, in one class of cases, the obligation grows out of the rela- 
tionship between employer and employé. The obligation of the em- 
ployer is to furnish a reasonably safe place and reasonably safe ap- 
pliances, and the obligation of the employé is to exercise reasonable 
care. And the rule of care is that care which a person, similarly situ- 
ated, would exercise, and this means ordinary care and prudence. 
Thèse obligations resuif from the relationship through implication of 
law. The same is true of the liability of the carrier for hire. And as 
to one who, in the exercise of his right or business, injures a member 
of the public, who is in the exercise of his right or while in the Une of 
duty, it is the duty in respect to the relative rights which créâtes or 

•For other case» see came topic & ( nvussb in D«c. A Am, Digi. 1907 to data, A Rep'r IndtzM 
175 F.— 57 
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implies the obligation to exercise reasonable care. If, in view of re- 
lationship or duty, a given party fails to discharge his obligation, the 
liability results in tort. 

There are several counts in each writ. Some of them allège that 
the plaintiff was in the employ of the New York, New Haven & Hart- 
ford Railroad Company, and was in the line of duty, and that he was 
injured through the defendant's négligence; and some of the counts 
expressly allège that he was not in the employ or service of the de- 
fendant. Therefore w€ assume that the plaintiff's case is not within 
the rules which govern ^yhere the existing relationship is that of em- 
ployer and employé, and this assumption is made because the relation- 
ship from which the ordinary implied obligations arise is wholly want- 
in£ 

The évidence shows that' at the time of the accident the défend- 
ant was installing heavy boilers in the power house of the New York, 
New Haven & Hartford Railroad Company in Readville, Mass., under 
spetial contract. Mr. Richardson was a stationary engineer in the 
employ of the railroad cornpany in its railroad shops at Readville, and 
on the day in question had occasion to pass from one part of the shops 
to another part, on business connected with his duty to the railroad, 
bis employer. When he came to a doorway, through which he would 
ordinarily pass on such a journey, he found that the 'défendants were 
lowering a section of tiibing some 18 feet in length which had entered 
the doorway some 3 or 4 feet. When Mr. Richardson reached this 
point he. stepped on stringers and passed safely overor by the tubing 
into the yard beyond. There was some lack of harmony in the évi- 
dence as to just how far the tubing had entered the doorway, and just 
how much of an obstruction it was; but we pass oyer the détails of 
sucfi .controversy as of no controlling conséquence, because Mr. Rich- 
ardson had passed safely beyond the obstruction into ah open yard be- 
tween the buildings, and because we think the case is controlled by 
what foUowed. 

Those in the employ of ' the défendant were havihg sortie difficulty 
in passing the tubing through the doOrway, and, without any request 
frorri the defendant's servants for him to db so, ànd without any duty 
by reason of the relationship betweén him and the défendant as their 
employé, or ks the employé of the railroad, because the défendants 
were doing the work uhder spécial contract, Mr. Richardson volun- 
teered'to lend a helping hand, and.'While lifting, as the tubing was be- 
ing passed through the doorway, it staïted down an incline and a rope 
parted, and Mr: Rich'ardàdn was jamitied betweeft thé tubing and the 
doorway, ànd fâtàlly iiijuréd. Thus it appears that Mr. Richardson 
\vas not injùred while in the line of duty. He had passed the place of 
hazard in sàîety, andj departing from his duty, rèturned to help an- 
■othen'- i ^.'^ ".'■-; ■■ 

The law does not fufnish redress irt damages for evèry misfortune. 
In ordef tocreate liability for persorial injury, thé plâintifï must not 
oîily show that he was'in the exercise of due care, but that the défend- 
ant was lacking in some duty whlèh it owed to him, eithèr as an em- 
ployé pr as a member of the public. This case, as alréady observed. 
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is not within the class governed by the rules of ordinary care, because 
there was no contractual relationship between Mr. Richardson and the 
defendajit. Npr is. it the case of invitation, where a member of the 
pubUc by invitation cdnïë's ih to help. The facts plainly show, and there 
was no dispute about it, that.he took hold to help as men oftentimes 
give a Hft at the wheel when they find a neighbor stuck in the mud; 
and under suchcircumstances there is no liability on the part of the 
neighbor for an in jury received, unless the injured party establishes 
igross négligence, willfulness, or wantonness in respect to his safety. 
In a légal sensé the plaintifï's intestate was a volunteer, a Etranger to 
the opérations ïnvolved in moving the heavy articles in question, and 
so far as the relationship and the duties between the parties are con- 
cerned, this case is within the principle of Currier v. Trustées of Dart^ 
mouth Collège, 117 Fed. 44, 54 C. Ç, A, 430, and, w'hile that case had 
some strong suggestions of invitation, it was said by Judge Putnam, 
speaking for the Court of Appeals, that the plaintiff was "of the class 
of those who must take care of themselves, except as against wanton- 
ness or willfulness, or except under peculiar circumstances of some 
undiscovered danger." We think it very plain, and so plain that we 
need not cite authorities, that if a plaintiff recovers at ail, under the 
circumstances of this case, it must be upon the ground that the de- 
fendant was grossly négligent in the sélection of appliances, or that 
there was some wanton or willful conduct which caused the hurt. It 
is apparent that counsel drawing the writs were aware of the distinc- 
tion ijetween a case like this and the case of an injured employé, be- 
cause in several of the counts they alleged that Richardson was not 
in the employ of the défendants, and that the défendants were grossly 
négligent. 

The Circuit Court directed a verdict upon the ground of contribu- 
tory négligence; but it is a familiar rule that an order for a verdict 
may be sustained, not only upon the reason expressed, but upon any 
ground which warrants the resuit. We think there was no évidence 
of gross négligence in this case in respect to appliances, and there was 
no suggestion of wanton or willful conduct on the part of the défend- 
ant. Therefore the plaintiff was not entitled to go to the jury, and the 
situation justifies the order directing a verdict for the défendant. 
Having reached this conclusion, there is no occasion for dealing with 
the question of contributory négligence. 

In each case: 

The judgment of the Circuit Court is affirmed, with costs. 
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UNITES) STATES T. WANAMAKER. 

(Circuit Court of Appeals, Thlrd Circuit. February 12, 1910.) 

No. 65 (1,973). 

1. OusTOMs I>uTiES (§ 44*)^ — CLASSincATioN— Aetificiai. Silk Hats— Sntm- 

TÙDE. 

Artlflclal sllk hats are dutiable under Tarlff Act Jnly 24, 1897, e. 11, 
S 1, Schedule L, par. 390, 30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), by 
Bimllitude to silk wearlng apparel. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dlg. § 148 ; Dec. 
Dig. I 44.*] 

2^ CusTOMS DxTTiES (§ 82*) — Peotesiv- Stjfficienct. 

A protest referring to "hats made from so-called ardfidal silk" eannot 
be construed as relatlng to hats made from real horsehalr. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dlg. $ 198; 
Dec. Dlg. § 82.*] 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For décision below, see 169 Fed. 664, reversing a décision by the 
Board of United States General Appraisers (G. A. 6,606 [T. D. 
28,217]), which had affirmed the assessment of duty by the coUector of 
customs at the port of Philadelphia. 

D. Frank Lloyd, Depu^ Asst. Atty. Gen. (Charles Duane Baker, of 
counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importer. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by the United 
States from a décision of the court below holding certain importations 
of hats by John Wanamaker, the appellee, should be classified under 
Act July 24, 1897, c. 11, § 11, Schedule N, par. 409, 30 Stat. 189 (U. 
S. Comp. St. 1901, p. 1673). The décision of the case tums, we may 
say, very largely on the identity of the import, and emphasizes that in- 
valuable maxim : 

"Before you begln to apply the law, settle your facts." 

Let us, then, first ascertain what the importation was, for on that 
fact the case rests. 

Tuming to the record, we find that John Wanamaker on April 6, 
1905, filed protest No. 27,836 with the 'collector at Philadelphia, 
against — 

"payment of duty at rate of 60 per cent, ad valorem as. assessed by you on 
'hats' made from so-called 'artlflclal sllk,' • * • samples herewlth." 

This protest was received by the collector, numbered 163,330, and 
indorsed : 
"Subject: Hats made from so-called artlflclal sllk." 

*For otlier cases see same toplc & i nT7mber in Dec. & Am. Digs. 1S07 ta date, & Rep'r Indexes 
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On June 13, 1905, the appraiser made report to the collector : 

"That, in the niatter of protest No. 27,836, the goods are articles made of 
artlficlal sllk," and that "the return of the goods for duty as wearlng apparel 
composed of silk, under paragraph 390, by virtue of application of section 7, 
was correct." 

On June 15, 1905, the collector transmitted the protest and submit- 
ted the matter by a written report to the Board of Appraisers, with 
four inclosures. While this report was indorsed by the Board as Nos. 
163,330 and 163,331, yet in identifying the contents the report is also 
indorsed : 

"Transmits protest of John Wanainaker, 27,834. Entry and invoice wlth pro- 
test No. 163,213. Artificlal sllk, par. 390, sec. 7. No. of Inclosures, 4." 

Thèse numbers, viz., 37,834 and 163,213, are not those of the origi- 
nal protest, namely, 27,836 and 163,330. On May 22, 1906, the ap- 
praiser reported to the General Appraisers that analysis of — 

"sample of hat marked A, protest 163,330/1, * * • consists of horsehalr, 
cotton, paper, and métal, horsehalr belng the component material of chlef 
value." 

On May 28, 1907, the General Appraisers affirmed the collector, 
holding that "the goods are properly dutiable as assessed, under para- 
graph 390, by similitude to silk wearing apparel," and saying: 

"Considérable testimony was offered by the importer at the hearing on the 
protest, but as far as the importation in question Is concerned the testimony 
Is a soi't of académie symposium on the dutiable classification of horsehalr 
hats. It la not connected in any way with the merchandlse which Is the sub- 
ject of the protest. On the contrary, there is a glaring dlscrepancy between 
the pleadlng and the proof, in that the merchandlse to whlch the protest re- 
fers is described thereln by the importer as hats made of artlficlal sllk, wtille 
the testimony, such as It Is, contains no proof as to such goods, and the sample 
In évidence Is in fact a hat made of real horsehalr. There are many différent 
items of hats on the Involce, but there Is nothlng In the record to show whlch 
of them are covered by the protest, and no attempt was made to Identify them 
with the terms of the protest. Consequently, even if we were of the opinion 
that on the gênerai question involved the importer's contention Is the cor- 
rect one, we shouid be unable to make a finding of fact on which we eould base 
a rullng of law." 

On appeal, the court below held : 

"The merchandlse in question Is untrimmed hats made of horsehalr, and 
was assessed for duty by the Board of General Appraisers under paragraph 
39Q by similitude to silk wearlng apparel" — 

and assessed it under paragraph 490. 

We are of opinion that under the protest filed the court below did 
not hâve before it the question of the assessment of hats made from 
real horsehalr, for no such protest was made. On the contrary, the 
question before that court was the one raised before the collector by 
the protest, namely, whether certain articles made from artificial. silk 
are dutiable under that section, or, by the similitude clause, under 
paragraph 390, which covers : 

"Laces, and articles made whoUy or In part of lace, edglngs, Insertlngs, gal- 
loons, chiffon or other flounclngs, nets or nettlngs and vellings, neck rulDlngs, 
ruchings, bralds, fringes, trimmlngs, embrolderies and articles embroldered by 
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hand or iklachliiety, iàmboured or àppliqnéed, clothing rëâdy made, and arti- 
cles of wreartog fl.pparel of every description, Includlng knlit,goods, made up or 
manuf^ctured Iw whole; or la part by tlie tallor, seamstress, or manufacturer ; 
ali of-tWatiov^iiained articles made of sUk, or of whlch silk Is the component 
materlal of chief Value, not speeially provlded for in this àct, and sUk goods 
ornamented wlth beads or spangles, of whatever materlal composed, sixty per 
centnm adf valorem; provlded, that any wearlng apparel 0T|0tlier articles pro- 
vlded for in thls paragraph (excèpt gloyes) when composed in part of india 
rubber, shâirbç subject to a duty of sixty pèr cehtum àd valorem." 

On that question, under the authorities^Mason v. Robertson, 139 
U. S. 634, 11 Sup. et. 668, 35 L. Ed. 923; Arthur v. Butterfield, 135 
U. S. 70, 8 Sup. Ct. 714, 31 L. Ed. 643 ; Arthur v. Eox, 108 U. S. 135, 
2 Sup. Ct. 371, 27 L. Ed. 67,5— we agrée with the General Appraisers 
in holding that the protested importation made f rom so-called artificial 
silk was assessable under paragraph 390 by similitude to silk wearing 
apparel. 

The decree of the Circuit Court is therefore reversed, and the déci- 
sion of the General Appraisers affirmed. 
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(Circuit Court of Appeals,, Second Circuit. January 11, 1910. On Pétition for 
Modifleation of Order for Mandate, February 16, 1910.) 

No. 70. 

1. LiTEBABT PbOPBBTT (| 6*)— SaLE OF StOBT BY ACTHOB WlTHOUT ReSEEVA- 

TION — COPTBIQHT BY PUBCHASBE— DbAMATIC RIQHTS. 

• À sale by the author of a story to a magazine publishlng Company and 
delirery of the manuscrlpt, and the acceptance of a sum of money "In full 
payment for story" wlthout any further agreement, was In légal efCect 
an abeolute sale wlthout réservation, carrying wlth It as an incident of 
ownership the exclusive right to dramatlze the story when copyrlghted 
under Eev. St. § 49J32, as amended in l891 (U. S. Comp. St. 1901, p. 3406), 
whleh provides that "authors or their assigna shall hâve the exclusive 
rlght to dramatlze and translate any of their works for which copyright 
shall hâve heen.obtalned under the laws of the United States." 
[Ed. Note. — Por other cases, see Llterary Property, Dec. Dlg. § 6.*] 

2. Copyrights (§ 39*)— Extent or Rights Acquiked— Copyright or Maga- 

zine. 

The flUng of the title of a magazine for copyright by the publisher and 
tfîe insertion of the proper notice is sufficient to secure a copyright of a 
story publlshed thereln and protect the right to dramatlze the same where 
the publisher Is the owner of both, the story and the dramatic rights. 

[Ed. Note.— -For other cases, see Copyrights, Dec. Dig. § 39.*] 

8. Copyrights (§ 63*)— Inïkingkment— Dbamatization of Oopyeighted Story. 

A playwright who appropriâtes the thème or plot of another's story, 
protected by copyright, as the basls of a play, cannot escape a charge of 
infringement by addlng to or sllghtly varylng the Incidents, or by adding 
to the number and changlng the names of thef eharacters. 

[Ed. Norte.^For other cases, see Copyrights, •Cent. Dlg. § 59 ; Dec. Dlg. 
8 63.*] 

4. COPYBIGHTS (i 87*)— Infbingbment-^Damages Recovkbable. 

The owner of the copyright of a story which bas been infringed by an- 
other by appropriating the story as the basis of a play Is entitled to re- 

*Por other cases see same topic & S nttmeeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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cover as damages ail of the profits made by the Inf rlnger f rom tlie produc- 
tion of such play ; there being no other praeticable measure of damages. 

[Kd. Note.— For other cases, see Copyrights, Cent Dig. § 81 ; Dec. Dlg. 
§ 87.*] 

Ward, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Dorothy Dorr Dam against the Kirk La Shelle 
Company. Decree for complainant (166 Fed. 589), and défendant ap- 
peals. Affirmed. 

This was a suit in equity brought in February, 1906, by Henry J. W. Dam 
to restrain an alleged infringement of a copyright. The original complainant 
dled In Àpril, 1906, and the suit was subsequently revived In the name of the 
administratrix of bis esta te, the présent complainant. The Circuit Court held 
that the défendant had infringed the copyright In question and rendered a de- 
cree for an injunction and an accounting. The défendant bas appealed. 

The following are material lacts: 

During the year 189S said Dam, who was an author and dramatist, wrote a 
story entitled "The Transmogrifleatlon of Dan." In 1901 Dam sent the manu- 
serlpt of thIs story to the Ess Els.s Publishing Company, a New Yorls corpora- 
tion and the proprietor and publisher of a monthly magazine called the Smart 
Set. The editors of the magazine accepted the story, and fixed the price to 
be therefor at $85. The business offlce of the publishing Company then sent a 
checls to Dam for that amouut with a receipt for his signature, wblch was duly 
signed and returned. The receipt reads as follows: "July 12th, 1901. Re- 
cel ved of Ess Ess Publishing Company $85, In full payment for story entitled 
'The Transmogrifleatlon of Dan.' H. J. W. Dam." Dam had no personal Inter- 
view with any of the offlcers or employés of the publishing company, and the 
entire transaction with respect to the acquisition of the story is described In 
the foregoing statement. 

The story was publlshed In the number of the Smart Set for September, 
1901. This number as a whole was duly copyrighted in tUe name of the Ess 
Ess Publishing Company and bore a notice in the front part thereof, "Copy- 
right 1901 by Ess Ess Publishing Company." The magazine contained no other 
notice of copyright, and no steps were taken either by the publishing com- 
pany or by Dam to copyright the story separately. On Qctober 27, 1905, the 
Ess Ess Publishing Company, without any monetary considération, assigned 
to said Dam its copyright of said number of the Smart Set magazine so far as 
It applled to, covered, or protected said story, ail its interest in said story 
under Said copyright, and its claims and demands then existing for the In- 
fringement of said copyright 

The défendant is a New Yorli corporation engaged in the gênerai theatrical 
business. At varlous tlmes between September 4, 1905, and the commence- 
ment of this suit the défendant caused a play entitled "The Heir to the 
Hoorah" to be publicly performed In various théâtres In the United States. 
This play was wrltten and copyrighted by Paul Armstrong, a dramatist, and 
was presehted by the défendant through an arrangement with him. On No- 
vember 15, 1905, said Dam, by his attorney, notifled the défendant that said 
play was an unlawf al dramatizatlon of said story and forbade Its future pro- 
duction. The défendant, however, continued to produce said play and this suit 
was brought. 

In bis original Mil of complaint, Dam alleged, in substance, that be assigned 
to the publishing company the rlght to publish and print said story as a part of 
said magazine, and not otherwise, and that the right to dramatize said story 
was held by the publishing company as trustée for his benefit. 

In an afiidavit made for the purpose of obtaining a preliminary Injunction 
Dam swore as follows: "I bave not at any time parted with any right or In- 

*For other cases see eame topic & S numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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terest in said Uterary work entltled 'The Transmogrlflcatlon of Dan' exeept 
the rlght for publication thereof in sald number of "The Smart Set' for Septem- 
ber, 1901." 

The amended bill of complaint alleged simply that Dam sold and assigned 
said story to the Ess Ess l'ublishing Company. 

Stover, Hall & Freeman (John W. Griggs, Martin L. Stover, and 
George W. Betts, Jr., of counsel), for appellant. 
Andrew Gilhooly, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
first question of law arising upon the foregoing facts is whether the 
Ess Ess Publishing Company by virtue of its transaction with Dam 
became the absolute proprietor of the story in question or acquired 
merely the right to publish it in the Smart Set magazine. If the 
statement made by Dam in his original bill and his affidavit could be 
accepted as correctly defining the rights of the parties, the publishing 
Company acquired only a qualified right to the story. But the entire 
transaction with respect to the acquisition of the story by the pub- 
lishing Company has been stated. Even if Dam's statements as to his 
interprétation of the transaction were contrary to his later claims or 
against his interest, they could not change what actually took place 
nor the légal conclusion to be drawn theref rom. This conclusion must 
be drawn by the court. No principle of estoppel is présent. 

Nowj as a matter of law, it seems possible to draw only one con- 
clusion from the facts surrounding the acquisition of the story by the 
Ess Ess Publishing Company, and that is that it became the purchaser, 
and, consequently, the proprietor, of the work with ail the rights ac- 
companying ownership. The author offered the story. The publisher 
accepted and paid for it, and the author transferred it without any 
réservations whatever. 

While it is probable that an author in assigning the right to publish 
and vend his work may retain and reserve the rights of translation 
or dramatization (Ford v. Blaney Amusement Co. [C. C] 148 Fed. 
642), a sale or assignment without réservation would seem necessarily 
to carry ail the rights incidental to ownership. And a transaction in 
which an author delivers his manuscript and accepts a sum of money 
"in fuU payment for story" cannot be regarded as a sale with rés- 
ervations. The courts cannot read words of limitation into a transfer 
which the parties do not choose to use. 

The copyright statute in force at the time of this transaction_(Rev. 
St. § 4953, as amended in 1891 [U. S. Comp. St. 1901, p. 3406]) pro- 
vided that the "proprietor of any book * * * shall upon comply- 
ing with the provisions of this chapter hâve the sole liberty of 
* * * publishing * * * and vending the same." It further 
provided that: 

"Authors or thelr assigna shall hâve the exclusive right to dramatize 0* 
translate any of their veorks for which copyright shall hâve been obtained un» 
der the lawa of the United States." 
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We think it the better view that the Ess Ess Publishing Company 
by virtue of its transaction with Dam became the absolute proprietor 
of the story "The Transmogrification of Dan" and was entitled to 
the exclusive right to dramattze it. 

The next question is whether the publishing Company as proprietor 
of the story duly complied with the statute and obtained a valid copy- 
right protecting the dramatic rights. No question is raised but that 
the publishing company took ail the steps required by the statute to 
enter for copyright in its own name the number of the Smart Set mag- 
azine containing the story under the title of the magazine. It is 
claimed, however, that such steps accomplished no more than to ob- 
tain such protection as the publishing company needed as publishers 
of the magazine. 

Assumkig that Dam retained the dramatic rights to the story, there 
would be much force in this contention. In such a case we doubt very 
much whether the steps which the publishing company took to copy- 
right its magazine, especially in view of the form of the copyright no- 
tice, would hâve been sufficient to protect the dramatic rights. 

It is true that Mifflin v. White, 190 U. S. 260, 263, 23 Sup. Ct. 769, 
770, 47 L. Ed. 1040 (decided in 1903), the Suprême Court said that: 

"Without further explanation It might perhaps be Inferred that the author 
of a book who places it in the hands of publishers for publication, might be 
presumed to Intend to authorize them to obtain a copyright in their own 
names." 

And it is said in Drone on Copyright, p. 260: 

"A person who is not the author or owner of a work may take out the copy- 
right in his own name, and hold it in trust for the rightf ul owner. Thus when 
an article has first been publlshed in a cyclopœdla, magazine, or any other 
publication, the légal title to the copyright, if taken out in the name of the 
publishers, will vest in hlm. But it may be the property of the author, and 
held in trust for Him. And the same Is true while the copyright of a book 
which belongs to the author Is entered in the name of the publisher. In such. 
case a court of equity, if called upon, may decree a transfer of the copyright 
to be made to the owner." 

The difficulty is that the Suprême Court in the Mifflin Case, supra, 
after holding that in certain cases there may be a presumption of 
intention to authorize the copyright of a work by the publishers, said 
that, assuming the existence of such authority, there was an additional 
question, via : Whether the entry of a magazine by its title in the name 
of its publisher is équivalent to entering a book by its title in the name 
of its author. And the Suprême Court said : 

"The object of the notice being to warn the publie against the republication 
of a certain book by a certain author or proprietor, it is dlfflcult to see how a 
person reading thèse notices would understand that they were intended for 
the protection of the same work. On their face they would seem to be de- 
signed for entlrely différent purposes. While owing to the great réputation of 
the work and the famé of its author, we might Infer in this particular case that 
no publisher was actually led to believe that the book copyrighted by Dr. 
Holmes was not the same work which had appeared In the Atlantic Monthly, 
that would be an unsafe criterion to apply to a work of less celebrity. It might 
well be that a book not copyrighted or insuiHciently copyrighted by the author 
might be republished by another in total ignorance of the faot that it had 
previously appeared serially in a copyrighted magazine. It is Incorrect to sa/ 
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thatan^ t<frm 6t notice }s good whlch calls attention to the person of whom 
inquiry cmbe piade and Information obtained, since, the riglit being purely 
statutory, the public inay Justly demand that the person clalming a monopoly 
of publication shall pursue, iu substance at least, the statutory method of se- 
curing it. Thompson v. Hubbard, 131 U. S. 123, 9 Sup. a. 710, 33 L. Ed. 76. 
In determining whether a notice of copyright Is misleadlng we are not bou'nd 
to look beyond the face of the notice, and inquire whether, under the facts of 
the particular case, it is reasonable to suppose an intelligent person could 
actually hâve been rnisled. With the utmost désire to give a construction to 
the statute most libéral to the author, we find it impossible to say that the 
entry of a book under one title by the publlshers can valldate the entry of an- 
other book of a différent title by another person." 

See, also, Mifflin v. Dutton, 190 U. S. 265, 23 Sup. Ct. 771, 47 L,. 
Ed. 1043. 

In view of this décision by the Suprême Court, we think that had 
Dam retained the dramatic rights to his story the entry of the maga- 
zine and the notice of copyright would hâve been insuffiçient to protect 
them. A notice of the copyright qf the Smart Set magazine by the 
Ess Ess Publishing Company is hardly équivalent to a notice that the 
story "The Transmogrification of Dan" is copyrighted by or in favor 
of H. J. W. Dam. In the case of the réservation of dramatic rights, 
in addition to the notice of the copyright of a magazine, it may well be 
that it should appear in some distinct way that such réservation of such 
rights to the particular article is made for the benefit of the author. 
Indeed, it may be that the author should contemporaneously take out 
in his own name a copyright covering such rights. 

But this question need not now be determined. Having found 
that the Ess Ess Publishing Company became the proprietor of the 
story withiii the meaning of the copyright statute, the précise question 
is whether that corporation took sufficient and proper steps to protect 
the dramatic rights which belonged to it as assignée. In the first 
place, we think that the entry of the magazine containing the story 
with the notice in the magazine protected the story. The copyright 
law should receive a reasonable construction, and, in our opinion, it is 
not necessary that a copy of the title to each article in respect of which 
copyright is claimed should be filed nor that a notice should be inserted 
at the head of each article. 

In Fprd v. Blaney Amusement Co. (C. G.) 148 Fed. 644, Judge 
Holt said : 

"The copyright aet in my opinion should be llberally Construed, with a view 
to protect the ,1us.t rights of authors and to encourage literature and art. t 
thiuk that the filing of the title of a magazine is sufflcient to seeure a copy- 
right of the articles In it if they are written or owned by the proprietor of the 
magazine." 

In Harper v. Donohue. (C. C.) 144 Fed. 491, 496, upon an extended 
review of the authorities, it is said : 

"ïhe alnlpsl unlforta practlcal construction of the copyright law has been 
to give the notice in connection with each number of a magazine and this has 
been of ten sustained." 

In Drone on Copyright, p. 144, it is said : 

"The copyright protects the whole and ail. the parts and contents of a book. 
\Vheu the book comprises à nuuiber of independeiit compositions, each of the 
latter is as fully protected as the whole." 
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As a coroHary to the conclusion that the copyriglitîng by the Ess Ess 
Publishing Company of the Smart Set magazine protected the stÔTy 
"The Transmogrification of Dan" of which it was the proprietor, it 
follows that the dramatib rights to said story of which it was hkewise 
the owner werè protected. That which protected the story protected 
the incidents to the sLory. 

The Ess Ess PubHshing Company assigned its interest in the copy- 
right of the story "The Transmogrification of Dan" to the author, to- 
gether with its existing rights of action. We do not understand that 
any question is raised as to the sufficiency of this assignment. Con- 
oidering the case thus far, then, we think that the complainant has 
established that she, as administratrix of Dam's estate, is the owner 
as assignée of the Ess Ess PubHshing Company of a valid copyright 
covering the right to dramatize the story "The Transmogrification of 
Dan." The next question is whether the défendant bas infringed. 

We think it unnecessary to review the évidence in détail with re- 
spect to the question of infringement. The Circuit Court bas care- 
fully compared the story with the play, and we agrée with its conclu- 
sion that the play is a dramatization of the story. The playwright 
expanded the plot. He made a successful drama. The story was 
but a framework. But the thème of the story is the thème of the 
play, viz., the change produced in the character of a busband by be- 
coming a father. 

It is, of course, true that the play bas more characters than the 
story and many additional incidents. It is likewise true that none of 
the language of the story is used in the play, and that the characters 
hâve différent names. But the right given to an author to dramatize 
his work includes the right to adapt it for représentation upon the 
stage which must necessarily involve changes, additions, and omis- 
sions. It is impossible to make a play out of a story — to represent a 
narrative by dialogue and action — without making changes, and a 
playwright who appropriâtes the thème of another's story cannot, in 
our opinion, escape the charge of infringement by adding to or slightly 
varying his incidents, 

It is undoubtedly true, as claimed by the défendant, that an author 
cannot by a suggestion obtain exclusive control of a field of thought 
upon a particular subject. If the playwright in this case without the 
use of the story, and working independently, had constructed a play 
embracing its central idea, it may well be that he would not bave in- 
fringed the copyright of the story. But a comparison of the play with 
the story shows conclusively in many unimportant détails that Arm- 
strong read the story and used it as the basis of bis play. It is prac- 
tically impossible that the similarities were coïncidences. Other testi- 
mony is to the same eiïect. In our opinion the playwright deliberately 
appropriated the story and dramatized it. The statute giving authors 
of copyrighted works the exclusive right to drarnatize them must re- 
ceive a reasonably libéral application, or it will be wholly inefïective. 
As we hâve just pointed out, the adaptation of a story to the stage 
must necessitate changes and additions. Few short stories could be 
transfprmed into dramatic compositions without the addition, of many 
new incidents. Unless the copyright statute is broad enough to cover 
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any adaptation which contains the plot or thème of the story, it îs 
wholly ineffective. If Armstrong by what he did, did not infringe 
the dramatic rights of this story, it is difficult to see what he could 
hâve donc which would hâve infringed them. 

We thus reach the conclusion that the défendant by the produc- 
tion of the play "The Heir to the Hoorah," infringed the copy- 
right of the story "The Transmogrification of Dan." This conclu- 
sion would call for an afîirmance of the decree without further discus- 
sion were it in the usual form. Questions as to the amount of dam- 
ages or profits ordinarily corne up for détermination only after the 
accounting. The decree in this case, however, is very broad. It pro- 
vides : 

"That the complalnant reeover of the défendant the gains and profits made 
by it by making use of said play, entitled 'The Heir to the Hoorah,' by giving 
public performances thereof, by causing or llcensing public performances 
thereof, to be glven, or In any other way, form or œanner." 

As, therefore, the decree goes much further than to provide for the 
recovery of the profits derived f rom the use of the story and embraces 
ail profits arising f rom the production of the play, it is necessary now 
to détermine whether such comprehensive form is proper. 

At the first considération of the subject, it seems most unjust that 
the représentatives of an author who was willing to sell his story for 
$85, who apparently never thought of dramatizing it, whose dramati- 
zation, if ma de, might hâve been wholly unsuccessful — indeed might 
never hâve been produced — who took no risks of an unsuccessful ven- 
ture, should receive ail the profits made by the défendant in the ven- 
turesome enterprise of producing and presenting the play — an enter- 
prise involving the expenditure of time and money for the employment 
of actors, the préparation of scenery and costumes, the hiring of thé- 
âtres, advertising and many other purposes. On the other hand, un- 
less the complalnant is entitled to ail the profits arising from the pro- 
duction of the play, she is, as a praçtical matter, entitled to no pecun- 
iary recovery at ail. It is manifestly impossible for an author of a 
book or story which he bas never dramatized to show that he has 
sustained any actual damage by the dramatization and production of a 
play based upon it. It is equally impossible for him to show the pro- 
portion of the profits accruing to a theatrical Company from the use of 
a copyrighted thème or plot and the proportion accruing from the use 
of the scenery, the employment of favorite actors, and other sources. 
If in a case like the présent an author cannot hold the theatrical Com- 
pany as his trustée and accountable for ail the profits from the play, 
then it necessarily follows that ail copyrighted but undramatized books 
and stories may be appropriated and used with impunity. The right 
to follow the theatrical company over the country and seek injunctive 
relief would involve great expense and be of little avail. Notwith- 
standing the hardships imposed upon the défendant by the decree in 
this case, we think that no other decree gives effect to the copyright 
statute, and that it is supported by the authorities. Thus in Callaghan 
V. Myers, 138 U. S. 617, 666, 9 Sup. Ct. 177, 191, 33 L. Ed. 547, the 
Suprême Court of thç United States by Mr. Justice Blatchf ord said : 
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"In regard to the gênerai question of the profits to be accounted for by the 
défendants as to the volumes in question, the only proper rule to be adopted 
Is to deduct from the selUng priée the actual and legltlmate manufacturing cost. 
If the volume contains matter to whlch a copyright could not properly extend, 
Incorporated with matter proper to be covered by a copyright, the two neces' 
sarily going together when the volume Is sold as a unit, and it belng Impos- 
sible to separate the profits on the one from the profits on the other, and the 
lawful matter being useless without the unlawful, it is the défendants vrho are 
responsible for having blended the lawful vrith the unlawful, and they must 
abide the conséquences, on the same princlple that he who has wrongfully 
produced a confusion of goods must alone suffer. As was said by Lord Eldon, 
in Mawman v. Tesg, 2 Russell, 385. 391: 'If the parts whlch hâve been copled 
oannot be separated from those whlch are original, without destroying the 
use and value of the original matter, he who has made an improper use of 
that whlch did not belong to him must suffer the conséquences of so doing. 
If a man mlxes what belongs to hlm wlth what belongs to me, and the mixture 
be forbidden by the law, he must agaln separate them, and he must bear ail 
the mlschlef and loss whlch the séparation may occasion. If an indlvidual 
chooses in any worb to mix my llterary matter with hls own, he must be re- 
straiued from publishlng the llterary matter which belongs to me; and if the 
parts of the work cannot be separated, and If by that means the Injunetion 
which restralned the publication of my llterary matter, prevents also the public 
cation of hls own llterary matter, he has only himself to blâme.' ïhe présent 
Is one bf those cases in which the value of the bock dépends on its complete- 
ness and integrity. It Is sold as a book, not as the fragments of a book. In 
such a case, as the profits resuit from the sale of the book as a whole, the 
owner of the copyright will be entitled to recover the entire profits on the sale 
of the book if he eleets that remedy. EUzabeth v. Pavement Co., 97 D. S. 128, 
139 [24 L. Ed. lOOO]." 

See, also, Belford v. Scribner, 144 U. S. 508, 12 Sup. Ct. 734, 36 
L. Ed. 514. 

In the présent case it is impossible to separate that which is taken 
from the story from the remainder of the play and we can reach no 
other conclusion than that the complainant is entitled to recover the 
whole profits from the play. 

For thèse reasons, the decree of the Circuit Court is affirmed, with 
costs. 



WARD, Circuit Judge. I am not able to concur in the opinion of 
the court in this case. Two accounts are given of the original com- 
plainant's dealings with respect to the story called "The Transmogriiî- 
cation of Dan" with the Ess Ess Company. Dam himself verified the 
original bill in which he averred that he gave that company merely the 
right to publish the story in the number of its magazine for September, 
1901, and that it was to take out a copyright in trust for him as to 
every other right. He followed this by an affidavit made in the cause 
to the same effect. Ail this time he had in his possession an assign- 
ment from the Ess Ess Company of its copyright. This is the first 
account. After Dam's death the bill was amended by stating that he 
sold the story to the Ess Ess Company with the right to copyright the 
same, whereby it obtained the exclusive privilège of "prihting, reprint- 
ing, vending, dramatizing and translating" the same, and that the 
Ess Ess Company subsequently assigned its copyright to him, so far 
as it covered the story. This is the second accoùnt. 
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;' ,'I'iiesé ttj^o iccdiirits'çtrè'éntirely inconsistent and'lei^d to ve.ry dififêr- 
finfe Fruits. If the ®eoQnd,:,made after Dam's death, fce adopted, the 
tfoncliisiôn of the màjority of the court is clearly right because the law 
p;f bVidS 'f 6r but oné' cbpyKght, ànd, as I think, that the right. of trans- 
iatioii and dramatisation is covered by it as an incident of the owner- 
ship of the copyrighted work. On the other hand, if the account given 
by Dam-himself is addptéd, no right èxcept to publish the story in the 
magazine was Secuied." ÏCertainly undeir the case of Mifflin v. White, 
190 U. S. 260, 23 Sup. Ct. 769, 47 L. Ed. 1040, the notice of' the entry 
of the magazine in the name of the Ess Ess Company was not notice 
to the public of Dam's reserved rights in the story if he had any, and 
they were capable of protection. The £orm of certificate provided by 
section 4957, Rev. St. U. S. contains no provision for ownership of the 
right to dramatize or translate separate from ownership of the copy- 
righted work.' The person getting the copyright is described as 
claiming "aS author (originator, or proprietor, as the case may be),"^ 
and section 4964 permits the dramatization or translation of a copy- 
righted work with the consent of the proprietor. Congress could not 
hâve intended that the assignée of the author, not being actually the 
proprietor, should authorize the translation or dramatization of the 
work ; such rights belonging to some one else. The experienced at- 
torney for the complainant undoubtedly amended his bill because he 
saw that there could be no recovery under it as originally drawn. 
The majority of, the court take the same view, but hold that the only 
possible conclusion to be dràwn from what was done by the parties 
is that the Ess Ess Company in the face of Dam's verified statements 
to the contrary, became the absolute proprietor of the work. 

I think, however, that sending a story to a periodical and receiving 
back a check for the same is as consistent with selling the story for 
publication in the periodical only as it is with selling it outright. If 
to thi's be àdded a receipt for the check as payment in full for the 
story, the case is not advanced. A receipt is always open to explana- 
tion. 17 Cyc. 629. If a contest as to title had arisen between Dam 
and thé Ess Ess Companyand he had been plaintiff, he would hâve 
been permitted to show, if he could, that the sale was not absolute but 
with réservations, and for this purpose he could hâve availed himself 
of any; act or déclaration of the Ess Ess Company inconsistent with an 
absolute sale. Sirailarly,':if the Ess Ess Company had been plaintiff, 
it would hâve been permitted to use any déclarations of Dam, if he 
had made any, to'the effect that the contract was an absolute sale as an 
admission of that fact And, treating- thé receipt as a contract, à 
strang'erîto the transaction like the défendant woûld be allowed to 
contradict'itby paroi testirftoriy. McMaster v. Insurance Co., 55 N. 
Y. 232, 234/14 Am. Rép. 239 ; Condit v, Cowbréy, 123 N. Y. 463, 25 
N. E.'948. ■ ; '..■■. ■■ ■-'[,:''-' ■ - ,^ ', ■: 

Adopting thè; account given by Darti himself of the transaction, 
wHich by thé way is consistent with the gratuitous assignment to him 
by' the EsàEss^Compatiyof'its- copyright, I think the bill should be 
dismissed. ,:•:■ :.:r: ■'-;;•"':--■■:/ -i .■;! : ,-:0.' ..,,,. 
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On Pétition for Modification ôf Order for Mandate. 

PER CURIAM. Upon the déniai of the pétition for a rehearing 
this court directed that the mandate should contain a provision that 
the affirmance of the decree of the Circuit Court should be without 
préjudice to the right of that court to amend its decree so as to provide 
for the recovery of damages if the court should be satisfied that there 
is a lawf ul and practicable method of ascertaining substantial damages 
sustained by the complainant, and that for such reason the decree 
is too broad. The complainant now insists that such a modification 
should not be permitted, contending that the Circuit Court has no 
power to award damages in copyright suits in equity. The complain- 
ant in her complaint asks for damages as well as profits, and it may be 
that the equity powers of the Circuit Court are broad enough to award 
them. But it is unnecessary to décide this question, fof there is a 
difficulty which arises in view of the complainant's présent posi- 
tion. The decree awards profits, and the complainant expressly dis- 
claims any désire to recover damages. We know of no principle upon 
which a court of equity can compel a complainant to take damages, in- 
stead of profits, when he insists upon the latter. 

The order for the mandate will provide simply for the affirmance of 
the decree, with costs. 



RICHARDS V. UNITED STATES.t 

(Circuit Court of Appeals, Elghth Circuit. December S, 1909.) 

Ses. 2,616-2,619. 

1. UoNspiBACY (§ 43*) — Offense — SupriciENCT of Indictment. 

An Indictment under Rev. St. § .5440 (U. S. Comp. St. 1901, p. 3076), for 
conspiracy to defraud the United States of public lands and to commit an 
offense against the United States by suborning entrymen to commit per- 
jury in mailing oath to homestead affidavlts, held suffieient. 

[Ed. Note. — For other cases, see Consplracy, Cent, IMg. §§ 79-99; Dec. 
■ DIg. § 43.*] 

2. Ceiminal LiAW (§§ 622, 1148*)— Sep akatb Teial oi' Codefendants— Dis- 

CBBTION OP COUBT— ReVIEW. 

The request of défendants eharged In the same Indictment for separate 
trials is addressed to the discrétion of the court, and Its action In re- 
fusing the same wlU not be reviewed, In the absence of clear indications 
that serions préjudice resulted therefrom to one or more of the défendants. 

[Ed. Note. — For other cases, sefe Crimlnal Law, Cent. Dig. §§1380, 3050 ; 
Dec. Dig. §§ 622, 1148.*] 

8. Ckiminal Law (§ lieeVa*)— Appeai, and Ebboe— Revibw— Pbesumptions— 

Mattebs Not Shown by Recobd. 

The overrullng of a challenge to a Juror for cause by défendants In a 
crimlnal case is not ground for reversai, even If erroneous, where the rec- 
ord shows that the juror dld not serve, and doés not disclose by whom he 
was excused, or that défendants exhausted their peremptory challenges. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 3117 ; Dec. 
Dig. § 1166y2.*] ■ 

*ïar ottiar cases see same toplc & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
t Rehearing denied April 15, 1910. 
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é. JUBT (§ 131*)— EXAMINATION OF JUROKS— DiSCKETION OF CotJR^. 

On the examination of Jurors In a prosecution for conspiracy to defrand 
the United States of public lands, It was wlthln the discrétion of the 
court to exclude a question by défendants asking the jurors whether tbey 
would consider it fraudulent for a man to loan a homestead applicant 
money to pay his fées and commissions, which Involved a question of law 
npon whleh the jury was subsequently instructed by the court at defend- 
ant's request, 

{Ed. Note.— For other cases, eee Jury, Cent. Dig. §S 561-583 ; Dec. Dlg. 
{ 131.*] 

8. CONSPIBACT (§ 48'*) — TBIAI/— StTFFICriENCT DP EVIDENCE. 

Evidence consldered, In a prosecution for conspiracy to defraud the- 
United States of public lands by means of fraudulent homestead entrle» 
and to commit an offense agalnst the laws of the United States by suborn- 
Ing entrymen to commit perjury, and lield suffleient to justify the sub- 
mission of the case to the Jury. 

[Ed. Note. — Por other cases, see Cîonspiracy, Cefit Dlg. S HO ; Dec. Dlg. 

8. Cbiminal Law (§ 671*)— Trial— Présence of Jxjet During Inquiby as t» 
Admissibilitt of Evidence. 

Permlttlng the exhibition of a map to wltnesses In the présence of the 
Jury in a crimlnal case, In an attempt in good falth to lay a foundation 
for its introduction in évidence, was not error, although it was flnally ex- 
cluded, especlally where It mlght properly hâve been recel ved. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 1591 ; Dec 
Dlg. § 671. •] 

7. Criminal Law (§ 730*)— Argument of Counsei/— Action of Coubt. 

A référence by the district attorney, on the argument in a crimlnal case,, 
to a map whlch had been excluded whéii offered in évidence, was not prej- 
udiclal error, where the court proniptly stated to the jury that the map 
was not In évidence. 

[Ed. Note. — Por other cases, seè Crimlnal Law, Cent. Dig. § 1693 ; Dec 
Dig. §730.*] 

8. Ceiminal Law (§ 720*)— Tbial— Argument of Counsel^Scope. 

Comments by the district attorney, In argument in a trial for consplvaey- 
on évidence properly admitted as tendlng to establish the conspiracy, held 
within the proper scope of argument. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §| 1670, 1671 ;. 
Dec. Dig. § 720.*] 

9. CEiMirirAt Làw (§ 390*)— TsiAt— Evidence. 

On the trial of défendants eharged wlth conspiracy to defraud the 
United States by procuring fraudulent homestead entries of publie lands, 
testimony of the entrymen that they did not Intend to go upon the land* 
and establish an actual résidence was admissible. 

[Ed. Note.— For other cases, see Crimlnal Law, Dec. Dlg. § 890.*] 
10: WiTNEssES (i 388*)— IMPEACHMENT— Lating Foundamon fob Pboof of Iw- 

CONSISTENT STATEMENT. 

Where it is sought to Impeaeh the testimony of a wltness by a prior a(- 
fldavit made by him contaluing a number of questions and answers, it Is 
the duty of counsei to call his attention to the particular part claimed to- 
be Inconsistent wlth his testimony. 

[Ed. Note.— For other cases, see Wltnesses, Cent Dig. § 1233 ; Dec. Dlg. 

.:■ 1388.*]:: ;■:,., 
•For stber caseï aee Muue toptc & i nuiibbb In Dec. Jt Am. Digs. 1907 to date, & Bep'r Indexe» 
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11 Ceiminal IjAW (I 338*)— Teiai^Reception of Evidenci!. 

A wide latitude is allowed In the réception of clrcumstantlal évidence 
In a crlminal case. 

[Ed. Note.— For other cases, see Orlmlnal Law, Cent. Dlg. i 753 : Dec. 
Dlg. § 338.*] 

12. Ceiminal I^w (§ 1168*)— Appeal and Eeror— Review— Hakmless Ebeor. 

It was net pre.indlcial error In a crlminal case to permit a witness ta 
Identify, with others, certain papers and records whlch were not tliere- 
after Introdueed In évidence. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. S 3129 : Dec. 
Dlg. § lies.*] 

13. Ckiminal Law (i 1059*)— Appeal and Ekeoe— Exceptions to Insteuc- 

IIONS. 

An exception to an instruction In a crlminal case, to constltute tlie 
foundation for an assignment of error, should be so framed as to indlcate 
definltely to the trial court just what Is objected to, so that, if erroneous, 
it may at once be corrected. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. 8 2671 : Dec 
Dig. § 1059.*] 

14. Ceiminal Law (§ 798») -Teial— Instructions. 

In a trial for consplraey, where clrcumstantlal évidence was relled on 
to prove the consplraey, it was not error to refuse an instruction that, to 
warrant a conviction, each juror must be satisfied beyond a reasonable 
doubt of each fact necessary to be proved, 

[Ed. Note. — For other cases, see Crlminal Law, Dec. Dig. § 798.*] 
16. CoNspiEACT (§ 33*) — Offense—Conspieact ro Procure Fbaudulent Eh- 

TEIKS. 

In a proseeutlon for consplraey to procure fraudulent homestead entrieg 
of government land, if a consplraey Is shown, and persons were proeured 
to make entrles in pursuance thereof, who did not in fact intend to live 
on the land, it is not essentlal to conviction that it should be proved that 
défendants had actual knowledge of such Intention. 

[Ed. Note. — For other cases, see Consplraey, Cent Dlg. § 60; Dec. Dlg. 
8 33.*] 

Philips, District Judge, dissentlng. 

In Error to the District Court of the United States for the District 
of Nebraska. 

Bartlett Richards, Will G. Comstock, Charles C. Jameson, and Aquil- 
la Triplett were each convicted of conspiracy, and each brings error. 
Affirmed. 

See, also, 149 Fed. 443. 

R. S. Hall, John W. Lacey, and Charles J. Hughes, Jr., for plain- 
tiflfs in error. 
S. R. Rush and Charles A. Goss, for the United States, 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. The plaintiffs in error were jointly indicted 
under section 5440 Rev. St., for conspiracy with varions persons, some 
named in the indictment and others unknown to the grand jurors, to 
defraud the United States of the title, possession, and use of public 
lands in Cherry and Sheridan counties, Neb., by means of "false, 
feigned, fraudulent, untrue, illégal and fictitious entries" under home- 

*For other cases see same topic & i nombeb tn Dec. & Am. Digs. 1907 to date, & B^'r IndezM 
175 F.— 68 
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stead laws and to commit an offense, against the laws of the United 
States by suborning entrymen to commit perjury in making oath to 
homestead affidavits. They were tried and f ound guilty as charged in 
âS out of 38 courits in the indictment. They were sentenced, Richards 
and Cqmstock each to pay a fine of $1,500 and to be imprisoned in a 
county jail for one year, and Jameson and Triplett each to pay a fine 
of $500 and to be likewise imprisoned for eight months. The pun- 
ishment was within what might hâve been imposed upon conviction 
under any one of the coimts. The assignments of error cover more 
than 400 pages of the printed record and those reHed on more "than 
200 pages of the printed brief. We cannot do more than notice thosé 
whiçh seem to merit attention. 

The criticisms of the indictment are sufficiently answered by Dealy 
v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 1. Ed. 545 ; Coch- 
ran v. United States, 157 U. S. 287, 290, 15 Sup. Ct. 628, 39 L. Ed. 
704 ; ^ Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 
52 E. Ed. 278; Oison v. United States, 133 Fed. 849, 67 C. C. A. 
21; Stearns v. United States, 152 Fed. 900, 82 C. C. A. 48; Ware v. 
United States, 154 Fed. 577, 84 C. C. A. 503; Thomas v. United 
States, 156 Fed. 897, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720; Gantt 
V. United States, 108 Fed. 61, 47 C. C. A. 210. The complaint that 
the four défendants named were each denied separate trials is dis- 
posed of by United States v. Bail, 163 U. S. 662, 16 Sup. Ct. 1192, 
41 L. Ed. 300; Krause v. United States, 147 Fed. 442, 78 C. C. A. 
642. _ , 

It is aiso urged that the court shouldl hâve sustained défendants' 
challenge for cause of proposed juror Seymour, because he said he 
had formed, from reading newspapers an impression or opinion con- 
cerning such cases in général which it would take évidence to remove. 
Without considering the merits of this challenge, it may be said that 
Seymour was not a member of the jury which tried the case, and 
the record does not disclose when, how, or by whom he was excused. 
For aught that appears, the court may hâve afterwards excused him 
of its o\vn motion, or it may hâve been donc at the instance of the gov- 
ernment. Even if it could be assumed that, after their challenge for 
cause was overruled, he was challenged peremptorily by défendants, 
the record does not show they exhausted their challenges of that 
chara-cten So in any aspect the question of Seymour's competency 
as a juror is an académie one. 

Upon the examination of jurors as to their qtialifications, counsel 
for défendants asked a number of them this question : 

"Would you conslder it a fraudulent practlce on the United States for a man 
to loan to a would-be homesteader the money to pay his fées, commissions, 
and expenses of hls entryî" 

The trial court sustained an objection thereto, and its action is as- 
signed as error. In Connors v. United States, 158 U. S. 408, 15 Sup. 
Ct. 951, 39 L. Ed. 1033, the court said: 

"It is qulte true, as suggésted by the accused, that he was entltled to be tried 
by an Impartial Jury; that Is, by jurors who had no Mas or préjudice that 
would prevent them from returning a verdict accordlng to the law and the 
évidence. , It Is equally true that a suitable Inquiry Is permlssible in ordér to 
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ascertàln whéther the Jnror has any Mas, opinion, or préjudice that would 
aflect or control the f air détermination by him of the Issues to be tried. That 
iriqulry is conducted under the supervision of the court, and a great deal must, 
ôf nècesslty, be left to Its sound discrétion. Thls is a rule In civil cases, and 
the same rule must be appUèd in critQlEal cases." 

The record before us shows that a wide latitude of inquiry was per- 
mitted, and no question was excluded that called for a statement of 
fact, or that properly tended to disclose the mental attitude of a juror 
towards the parties or the case to be tried. The question denied in- 
volved a rule of law concerning which, if not affecting their own trans- 
actions or their own relations to the government, men in gênerai are 
not supposed to be accurately informed. It related to that which was 
within the province of the court in giving instructions. That this is- 
so was recognized by défendants, for after the jury was impaneled and- 
the évidence was in they asked the court to instruct regarding their 
right to adivance money to entrymen, and the court did so. As said 
by the .Suprême Court, the inquiry of proposed jurors is conducted 
under the supervision of the court, and a great deal must, of necessity, 
be left to its sound discrétion. If questions like that set forth, and 
questions of mixed law and fact relating to the many and varied phases 
of a case, must be admitted — if their exclusion constitutes an abuse of 
discrétion, and therefore error compelling a reversai — it is obvions 
that the examination of proposed jurors may be so conducted as greatly 
to obstruct and impede the administration of justice, without safe- 
guarding any substantial right of an accused. 

Complaint is made of the déniai of défendants' request for a directed 
verdict. The évidence is so voluminous that it is impossible within ap- 
propriate space to do much more than refer to gênerai features of the 
case made by the proofs. The great mass of corroborative détail 
and inferences the jury might properly draw must be omitted. It 
should be observed at the outset that the évidence in the case was 
alone that of the government. Défendants introduced none, nor 
sought, except by cross-examination, to explain many facts and cir- 
cumstances that tended strongly to indicate guilt. The évidence showed 
that the Nebraska Land & Feeding Company, a Wyoming corpora- 
tion, with an office at EUsworth, Neb., ran its herds of cattle on what 
was generally known as the "Spade Range" in 1905 and previous years. 
This range, which was in Western Nebraska, was inclosed by' the 
company with its own fences in connection with the fences of its 
neîghbors, and included, unlawfuUy, many thousand acres of the 
public domain. There were also ranches known as the "Overton" 
and "C-Bar" which as some testimony tendedi to show were a part of 
the "Spade Range and used by the Nebraska Company. Défend- 
ants Richards, Comstock, and Jameson acted on behalf of the com- 
pany in various matters about to be related. They were about the 
office of the company, in EUsworth, apparently with authority, and 
letters were written by them about the matters under investigation 
upon its letter heads, which recited that Richards was président, Com- 
stock vice président, and Jameson secretary and treasurer. One let- 
ter Jameson signed as secretàry. 
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On April 28, 1904, an act of Congress, commonly called the "Kin- 
kaid Act" (33 Stat. 547, c. 1801 [U. S. Comp. St. Supp. 1909, p. 
543]), was passed authorizing homestead entries in Western Nebraska 
in tracts of 640 acres. The act was to take eflfect June 28, 1904. The 
land in that country was generally of a character suitable for grazing, 
rather than for agricultural cultivation, and the prior hmitation of 
homestead entries to 160 acres did not make it inviting. The object 
of the act was to encourage actual bona fide settlement by increasing 
the quantity of land that might be taken for a homestead. If this ob- 
ject had been realized, the resuit would hâve been the peopling of the 
country and the breaking up of the inclosures of the large cattle ranges. 
The défendants, including those jointly indicted, but tried separately, 
induced large numbers of men, mostly vétérans of the Civil War, to 
make homestead entries on the range under the Kinkaid act. The en- 
trymen came from Nebraska, lowa, and Illinois, many of them from 
soldiers' homes in those states. Vétérans were preferred, and were 
the greater in number, because their service in the army shortened the 
required period of résidence on the lands entered as homesteads. The 
entrymen were attracted by promises of payment of ail expenses, and 
by représentations that their improvements would be made for them, 
and that they need not live on the lands selected, but, instead, a visit 
once in every six months was ail that was hecessary. There was also 
held out to them the promise of sale when final proofs were made. 
They came in small parties, sometimes a dozen or so, almost invariably 
in Personal charge of some man in the service of défendants. Most 
of them were first taken to Gordon or Ellsworth, Neb., andi thence 
driven to the range, where the drivers of the vehicles, who had been 
furnished by some one acting for défendants with the descriptions 
of the lands, pointed out to them the tracts selected for their entries. 
It is quite apparent, however, that in some instances slight attention 
was paid to pointing out the right tract to the right man. They then 
returned, their entry papers were prepared for them, sworn to, and 
they went to the land office under the personal supervision of one 
of the défendants or some one in their service. With very few ex- 
ceptions their railroad fares, hôtel bills, livery hire, fées for making 
oath to their papers, and their entry fées were paid, sometimes direct- 
ly and at other times indirectly, by one of the défendants. Some never 
saw the land they entered ; others were in doubt whether the land they 
saw was the land they entered. 

The entrymen who testified as witnesses entered more than 30,000 
acres of public lands. The majority of them said that when their en- 
tries were made they did not intend to live on the lands. Ail who 
testified on the subject but three or four so swore. The majority, be- 
ing dieceived by the représentations made them, probably acted in good 
faith; but in fact they never intended to do those things requisite to 
actual settlement and résidence on the lands embraced in their entries. 
Varions persons acting for défendants, though independently of each 
other, made the same misrepresentations to the entrymen. Agreeably 
to what was told them, many of the entrymen came back about six 
months later to visit their lands, and their expenses were paid as be- 
fore. Some never alighted from the vehicles in which they rode to 
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the range, some got off and ate lunch on theïr claims or in the vîcinity, 
while others never got there at ail. A less number went back a third 
time, six months after the second visit. This was the only settlement 
and résidence made to comply with the law. AU the improvements 
that were made were made at the cost of the Nebraska Company, or 
the défendants interested in it. There was so much of this, of such 
regular, unvarying kind, and the connection of défendants with it was 
so close, that the jury was justified net only in believing the défendants 
knew the entrymen never intended to live on their lands, but that it 
was a part of their plan to continue in that way their own prior use 
and occupation. In that way the lands were withdrawn from bona 
fide settlement, and the government was defrauded, irrespective of 
any subséquent acquisition by défendants or the company of the title 
if the entrymen succeeded in making final proof . As inducement some 
of the entrymen were told that upon final proof being made they could 
get $500 for their land, others $300 and still others $1 an acre. Some 
were informed that the défendants or the company were to hâve the 
use of the land until final proof in considération of the money paid for 
expansés and entry fées. From others a lease was taken before entry 
was made, and the expenses and fées deducted from fixed rentals. 

Shortly before the act took effect Richards arranged with a United 
States commissioner who lived about 30 miles away to go to Ellsworth 
on the 28th of June to act officially in swearing parties to applications 
and affidavits for homestead entries. They agreed upon the terms. 
The commissioner went there and on the forenoon of the day took 
the oaths of 46 or 48 applicants in the office of the Nebraska Company 
in the présence of Richards and Jameson. Jameson handed the papers 
to the officer and presented the applicants to him as they came up to 
be sworn. The fee of the commissioner was $1 per person sworn. 
At the end it was discovered the total paid him was short by a small 
sum. Richards paid the shortage. Richards supplied a number of 
the appHcants with $1, and Jameson supplied the others. 

Shortly before June 28th Richards met Fred J. Houghton, who is 
■charged as a party to the conspiracy, at Crawford, Neb., and told him 
he wished to do some "colonizing," and to bave Houghton work for 
him by the month in securing the location of homestead entries ; but 
Houghton refused to work in that way. At a later meeting in Ells- 
worth it was agreed between them that he should receive $50 for each 
location, less the filing fee and expense connected with it. At Rich- 
ards' request Houghton repeated in the présence of Comstock his un- 
derstanding of the arrangement, and was corrected in one particular 
by Richards. He then went to work and procured eight men from 
Chadron, Neb., and vicinity, who were among those sworn by O'Keefc 
at Ellsworth on the day the act took efifect. When Houghton was 
asked if he told them any one would assist them, he testified: 

"Why, I don't thlnk that I sald to them that anyhody would assist them. I 
told them — I don't know whether I used Mr. Eichards' name, or whetjier I 
used the ranch name — but that they would put the improvements on the place 
for them, and If they made their proof and wanted to sell the land, that they 
would likè the first opportunlty to purchase their lands, and If they dld so 
the money that would be paid for improvements would be applled on the pur- 
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Chase prlceiiotherwlse, Mr. Elciards thonght he ought t&hav^ something tov 
tjie ^sç;0| hls money." ; / 

'Aé'iriducement to make entries Hbughton gavé tw<5 of them $25, 
thtee dr four of them $10, and some bf them $5. He rendered à state- 
merit pf his disbursements, which was checked up by Comstock, and 
■ subseqilently he was paid on the basis of $36 per man. The différence 
between this amount and the $50 agreed on eqiials the entry fee of 
$14 going to the register and recéiver of the land office. The f air in- 
ference from the évidence is that some one on behalf of the company 
sent the papers to the land office and paid the entry fées. Four days 
before this occurrence at Ellsworth, Richards wrote Houghton as 
follows: 

"Dear Sir: Eaclosed I send y on twélve descriptions. I am wrltlng Mr. 
Scovel by this same mail to advance you $.50.00 each on présentation of your 
receipts, etc. The United States commissloner will be hère the morning of the 
28th, and I see no reason why your parties, including Owens and ail, eannot 
be hère the nlght of the 27th with your papers made ont, and we can hâve them 
in the hands of the recelver by noon. I hâve been trying to get you over the 
phone, but could not. Advise me of such other fllings as you can by telegraph 
or téléphone, or if you hâve unexpected some one who can corne hère at the 
last moment, send them down." 

He af terwards wrote him eight letters about the accounts between 
them, the varions entries and the entrymen. On July 38th he wrote 
relative to the entry of Morton, one of Houghton's entrymen : 

"It was possibly the most Important one which was flled by any one who 
came down hère. By Inqulry at the land oflice I find that Morton has 50 days 
from July 21st to pay the excess and complète his entry. Thinking possibly 
the best thing to do would be to simply let it run along, and not say anythlng 
to Morton, or give any Intimation that anythlng was being done, I hâve had 
a fillng flled on top of It. This was done last weeli. * * • His application 
adjoined a windmill, and Is an important one upon oUr ranch. I gave hlm this 
flling, thinlilng that as brother of Claud Morton, who is a good steady boy, 
that he would be a good safe man, but I hear that qulte the contrary is his 
réputation." 

And on August 8th as follows : 

"I understand that he Is not a reputable man, or a man that can be trueted 
in the sllghtest degree; otherwise, by dint of hard work we mlght get the 
fillng relnstated, If you would want to take the responslbllity of his flling and 
the outcome. It may be best to let It be relnstated, if possible. I gave him the 
clalm that he has because It was an Important one." 

Richards asked that this letter be returned to him. In another let- 
ter he expressed a doubt whether an entryman was one of Houghton's 
and said: 

"My mother has recently made application for the same land. If It Is 
friendly, she wlll apply for some other land." 

In a postscript he added that A. Triplett had possibly sought the 
same information and that Triplett was inquiring in his (Richards') 
behalf. Aquilla Triplett is a défendant. Guy O. Vaughan was one 
of the èight entrymen who appeared before the commissioner and 
made path at Ellsworth on June S8th. He testified Houghton soliçited 
him toniake the. entry and promised him $35 if he would do so. Rich- 
ards handed him and others each $1 to pay the commissioner's fee for 
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taking the oaths and also furnished the description of the land to be 
entered. Jameson repaid the expenses of other applicants than 
Houghton's who appeared at Ellsworth the same day, and furnished 
the description of the lands to be entered and the fées to be handed 
the commissioner. He said "they" would make the improvements, 
without indicating whom he meant. None of thèse entrymen know 
who paid the entry fées at the land office, or what became of the pa- 
pers they signed and swore to. Défendant Triplett superintended the 
entries of 14 or more persons who Hved in Alliance, Neb., most of whom 
he personally sought and solicited by représentations that their ex- 
penses would be paid, their improvements made for them, and that 
they need do no more than visit their claims once in six months. With 
the exception of one man, who paid his own fîling fee of $14, ail who 
testified on the subject, and most of them did, said Triplett paid or gave 
them the money for the fées for taking oath to their papers and the fil- 
ing fées. Some did not know who paid their railroad f are, buggy hire, 
and hôtel bills. Those who did know said Triplett paid them. Triplett 
furnished the description of the lands entered. To one entryman he 
said the land was needed for pasture, and the improvements and ex- 
penses were given for the use of it until final proof. To another he 
said the cattle company would put ail improvements on the land until 
final proof, and after that he (Triplett) would sell it to Richards and 
Comstock for $500. This entryman got two more for Triplett. When 
another observed on his second trip to his claim that the improvements 
had not beeen made, Triplett told him the carpenters had been so bûsy 
they couldn't get around to it, but would. To some he said he thought 
their land could be sold to the "Spade" for $500 or $1,000. He offered 
one man $5 each for entrymen he might obtain. One of the entrymen 
had a misunderstanding with Triplett about his expenses. He went 
to see Jameson, and the latter said the company was to pay ail ex- 
penses, and on proving up was to pay $500 for the land. 

It is necessary hère to refer to the défendant Todd, who, with 
Huntington and Hoyt, also indicted, was tried separately. The évi- 
dence in the présent case connecta him with Richards, Comstock, and 
Jameson. In July and August, 1905, Richards wrote Todd four let- 
ters about varions entries and entrymen. In one he said : 

"We hâve concluded that it Is hardly expédient at this time to hâve the men 
mentioned in your letter come up. On the contrary, please calculate to hâve 
ail the ladies possible come up in October. They can act as each other's wit- 
nesses, I should judge. We wlll hâve everything in readiness to take them eut 
there and show them the land and Improvements." 

From March to July, inclusive, Jameson wrote him ten letters upon 
the same subjects. In one he said: 

"I note that you hâve quite a number whose declaratories expire the latter 
part of Àprll. Let them come out at any time, but in as small lots as you can 
procure the cheap tickets for." 

In another: 

"I am «endlng you herewith check for $200, whlch I am slmply charging to 
your account. Use It for purposes necessary, and then render me your MU, 
and your account vvill hâve due crédit" 



920 175 FE0BRAL EEPOETEB. 

' On May 1, 1905, he wrote : 

"Enclosed I hand you check for $57.70; .$19.70 of thls amount Is from (for) 
Mann's expense account, $27.50 Is for the Ellsworth account, and $10.50 for 
the blU of Trueblood Bros, for llvery. I would prefer that you remit for thèse 
différent Items yourself, so send you the amount. On Apri! 8th I seud you 
check for $200, which I charged to your account. Kindly render me a state- 
ment as to the disposition of this, so that I can give your account crédit. 
• * • Relative to the six from Milford vvho filed the 14th, I wlU refer this 
to Mr. Comstoek, and he wlll reply to you to-day or to-morrow." 

Samuel Mann, referred to in this letter, lived in Quincy, 111. He 
assisted Todd and worked under his direction. In 1903-1905 he pro- 
cured about 50 "soldiers' declaratories," so called, and sent them to 
Todd. In 1904 he assisted Todd in getting up a party of 10 or 13 
entrymen to go to Nebraska. When they arrived in Omaha the 
party divided. Some went to EUsworth in charge of Todd, and the 
others to Gordon, Neb., with Mann. Todd had sent him the money 
for round-trip railroad tickets, and generally speaking their expenses 
were paid by Todd. Trueblood Bros., mentioned in the letter of 
Jameson to Todd, were liverymen at Gordon, Neb. They sent teams 
from 20 to 25 times to the Spade Range, conveying each time from 
four to seven old soldiers. With two exceptions the livery bills were 
paid by James Hull and défendants Huntington and Todd; on two 
occasions they were paid by the check of the Nebraska Company, 
signed by défendant Jameson. Twice the soldiers themselves paid. 
In some cases Huntington furnished the descriptions of the lands to 
be seen, and told the Truebloods where to drive them. On June 14, 
1905, Jameson, as secretary, wrote Todd, inclosing a check to pay 
"railroad fare for party of five from Quincy to Gordon." Another 
letter inclosed a check for "amount expended for tickets, etc., and 
your own time and expenses." In this one he said he would take im- 
médiate action to appeal from the order of the receiver of the land 
office rejecting the proof in one case. On June 26, 1905, Jameson 
wrote Todd: 

"I do rtot suppose there is any great hurry In sending the Milford men up 
hère. I would a great deal sooner put. It off for a while, and hâve you aecom- 
pany them, than to hâve them corne alone. There is no doubt but that they 
need a manager, or some one to look after them, and you are best adapted for 
that part of the show." 

Todd had procured eight entrymen from a soldiers' home at Mil- 
ford, near Lincoln, Neb., most of whom the évidence shows he solic- 
ited to go. Their railroad fare, livery and hôtel bills, and filing fées 
were paid for them. The money for filing fées at the Valentine land 
office was pinned to the papers and handed by Todd to the entrymen, 
and by them in turn handed to the officiais. The usual représentations 
about the building of houses for them and the necessity of only visit- 
ing the locations once in six months were made to a number of them. 
As already observed, the Todd party from Quincy, 111., divided at 
Omaha, Neb. Seven of them were conducted by Todd to EUsworth, 
where he turned them over to Jaineson, who furnished their filing pa- 
pers, went with them to the land office at Alliance, and paid the entry 
fées. He told them they would not bave to live on the land, would 
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bave to go tïiere but once in six months, and that the grazing would 
constitute the iniproving. Todd directed Mann, who took his division 
of the party to Gordon, to see the défendant Hoyt there. He did so, 
and Hoyt' procured teams and a driver, who acted as guide to the 
lands. Several of the declaratory statements signed and sworn to by 
old soldiers in July, 1903, before Mann, and mailed by him to Todd at 
Plattsmouth, Neb., were afterwards without the knowledge of the 
signers altered in a material respect and filed in the land office, the fil- 
ing fées being paid by some one not identified. Todd also went to 
Danville, 111., and the soldiers' home in that vicinity, and employed an 
agent to secure declaratory statements from old soldiers. 

In June, 1904, shortly before the 38th, défendant Hoyt arranged 
with a stenographer to go to Valentine, where one of the land offices 
was located. On the way the stenographer met Comstock and Hunt- 
ington, and they got him an office in which he filled out papers for 
homestead entries. Comstock furnished the land descriptions and 
4ictated them. The stenographer worked there about five days, and 
Comstock paid him for his services and expenses. At the direction 
of Comstock, McElroy, a carpenter, of Gordon, Neb., reported to a 
foreman on the Spade Range, who had him build two small houses 
12 by 14 feet in size. He also assisted in building three or four more. 
Later Comstock contracted with him to build others at $65 each, 
everything to be furnished by McElroy but the hauling of the lumber. 
Accordingly he built 16 at places where he found lumber piled. Each 
was frame, 13 by 14 feet, with one door and a half window. He set- 
tled with Comstock. Comstock also arranged with him to bring a 
number of his friends to make homestead entries, to keep an itemized 
account of their expenses, and to send the bill to him, Comstock. 
McElroy said he got six or eight. They met Comstock and Hunt- 
ington at Valentine, where the former furnished the descriptions of 
lands to be entered. The papers were prepared by the stenographer 
whom Comstock and Huntington located there. McElroy afterwards 
sent his bill for traveling expenses to the Nebraska Company and it 
was paid. One of thèse entrymen testified that they registered at 
the hôtel in Valentine "on a separate sheet of paper," also that when 
their papers were prepared Huntington pinned a draft for $14 to them 
for filing fées. Todd got other entrymen at Plattsmouth, Neb., some 
of whom he personally accompanied. One went alone with a letter 
to Hoyt at Gordon, who saw that he had a team to visit the land and 
furnished him with money for filing fées and some expenses. 

In June, 1904, Huntington engaged Irving D. Hull and James Hull 
to obtain as many declaratory statements of old soldiers as possible 
for use the day the Kinkaid act took effect, and also to get them to 
make homestead entries afterwards. The arrangement between Hunt- 
ington and the Hulls was that when the soldiers came to make their 
€ntries leases should be taken from them. Huntington was to place 
the leases with the ranchmen at $100 each. Out of this sum the 
entryman's railroad fare, traveling expenses, and entry fées were to 
be paid, and the balance was to be divided, half to Huntington and half 
to the Hulls. Irving Hull was taken into the business, because he was 
a vétéran of the Civil War and had influence with his comrades. The 
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ranchmen wlio were to g-et the leases were to pay the lease money, 
and when final proofs were made the lands were to be sold them for 
$600 per section, of which the respective entrymen were to receive 
$300, and Huntington and the Hulls the balance, less the expenses of 
subséquent visits of the entrymen to the lands. Huntington said he 
had seCn Comstock a few days before, and had arranged to place àll 
the filings. Under this arrangement the Hulls sent Huntington from 
various places in lowa a large number of soldiers' declaratory state- 
ments, reciting that the latter had been authorized as their attornéy to 
sélect the lands to be entered. They also conducted a number of 
parties of old soldiers from lowa to Nebraska, some of whom were 
turned OVei- to Huntington upon arrivai. Twenty-one of the entrymen 
procured by the Hulls testified at the trial. The inducements held out 
to them and their expériences were similar to those in other cases. 
Not ail testified upon the same subjects, but so far as they did there 
was a gênerai concurrence. Upon arrivai they were first driven in 
vehicles to what was pointed out as their land; upon returning they 
executed leases, some thought to Huntington, others thought to the 
Company; then they went befôre an officer and took oath to their en- 
try papers, then to the land office, under escort, where their entries 
were made. In some cases they were informed that $25 was the 
rental for six months, and they were given the balance of that sum, 
after dedticting the railroad fare, travel expense, and entry fées paid 
on their account. The entrymen were not given copies of the leases, 
and their recolléction of their contents was vague. Huntington told 
one pafty they were for the grazing of cattle at $50 per year, the 
lessee to make thé improvements on the land. In one case défendant 
Hoyt guve an entryman a check for $114 for the entry fee of one of 
the party and six months' rental for four of them. Hoyt also obtàined 
the signature, of an ehtryrnân to a lease. Irving Hull told one that the 
leasing for pasturage meant settlemerit on the land, and nothing more 
was reqtiired ; to another He said a cattle company would lease the 
Idnd, and that would be the same as farming or improving it. Entry- 
man Porter testified that on his second visit to the land in January, 
1905, he was shown a différent trâél from that pointed out to him be- 
fôre he inade his entry, and which hë had marked. He said he had 
doubts whether he was observing the iaw, and âskéd Huntington if 
he was right, and the latter said he did not like to answer. Entryman 
Tobin concisely stated the représentations made him by Irving Hull as 
fpllows: 

"He sàld that I could e^ter a section of land but In Nebraska ; that the cattle 
coinpany there would lease that land of me by the year; that wouia pajr ray 
transportatlon out there to locate the land and enter it, pay àll expenseSj 
hôtel, Bleeplng e.^enses, pay for the reglstering fee at th^entrançe oiHce ; that 
af ter I had entered the land they would màke the improvements on It rfr- 
quired by thé government; and tha!t aftër I- had title to the land they would 
bùy it. I thlnk I asked him what they would glvè for it. I thiuk his answer 
wàe not less than $300. ' That is ail I can remember of the substance." 



It was quite apparent to ail concerned in thèse transactions that, 
considering the çharacter of the land, many of the entrymen who 40 
years or more before had served in the Civil War were incapable of 
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coraplying with the hotnestead laws. It was manif est, also, that what 
défendants did in the matter of thèse entries bore none of the aspects 
of philanthropy and nbne of the aspects of the ordinary loan of money, 
save as it was to be repaid by the continued usé of the land and ulti- 
mately the title. 

Gomplaint is made of the exhibition in the présence of the jury of 
what purported to be a map showing the exterior boundary fence of 
the Spade Range. It was made by an experienced surveyor, a Mr. 
Alt, Who testified that he had Hved for 10 years in one of the counties 
in which the range was locatedi, had been over the range many times, 
was famiHar with it, had been at roundups of cattle therebn, knew 
the exterior fence, its place of location on the earth, and in a gênerai 
way the courses thereof by township and range numbers, had made a 
definite survey of it of which the map was the resuit, and that the map 
was correct. He also testified that as he was making the survey em- 
ployés of the Nebraska Company were engaged in removing the fence. 
Other witnesses testified that portions of the f ences shown on the map 
near where they lived belonged to the Nebraska Company, and that 
one of the défendants exercised dominion and control over it. The 
adlmissibility of the map was assailed, because the surveyor would not 
testify to the accuracy of the original government survey of the lands 
in that section of the country which he adopted in preparing his map, 
or that ail sections were not in a square form, and because he did not 
put upon the map the interior fences, but only indicated the points at 
which they intersected the exterior surrounding fence. Though he 
said there were smaller inclosures within the big one, he testified they 
were a part of the Nebraska Company's range. With ail the proof 
of its accuracy the map might very properly hâve been received as 
•évidence of what it purported to be, but the court from an abundance 
of caution excluded it. It clearly appears that it was not exhibited to 
the .jury in an objectionable way. There was simply a proper, con- 
sistent endeavor on the part of counsel for the government to establish 
a. substantial foundation for its introduction in évidence. They pur- 
sued the ordinary, visual course by exhibiting it to witnesses to elicit 
testimony as to its verity. Krause v. United States, 147 Fed. 442, 78 
ce. A. 642. 

During his argument the district attorney said to the jury: "It is 
an actual map, as Mr. Alt says, and a correct survey." Counsel for 
défendants objected to the reniark about the map, and the trial judge 
said : "The map is not in évidence." The district attorney then said : 
^'I am not exhibiting the map or quoting from it." Counsel for dé- 
fendants excepted to the remark. The référence to the excluded in- 
strument was one of those mère inadvertences, not unlikely to happen 
in a trial so long and with évidence so voluminous. The court promptly 
observed that the map was not in évidence, and made it clear to the 
jury they were not to consider it. No further admonition or more 
definite ruling was sought, and counsel contented themselves with ex- 
cepting, not to the ruling, or the failure of the court to make it more 
explicit, but the original remark of the district attorney. If cases 
are to be reversed because of such occurrences, there would never 
be au endto trials. 
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On July 38, 1905, défendant Richards wrote Todd at Denver, Colo., 
saying they had conduded it was not expédient to hâve the men men- 
tioned in Todd's previous letter corne on, and further : 

"On the contrary, please calculate to hâve ail the ladies possible corne up in 
October. They can act as each other's wltnesses, I should judge. We wlll hâve 
everything In readiness to take them eut there and show them the land and 
Improvements," etc. 

Défendants claim that counsel for the government was guilty of 
niisconduct in referring to the letter and in his remarks about it. The 
letter was in évidence, and the passages referred to were not only 
relevant, but had a direct bearing on the charge of conspiracy, though 
no entry by any of the women was laid as an overt act. The letter 
showed a connection between Richards and Todd, and also the in- 
terest and active endeavor of the former in having entries made on the 
lands. Proof of the conspiracy was not to be confined to the spécifie 
overt acts charged in the indictment, but properly took a wide range. 
The remarks of counsel were within a proper scope of argument, 
which, as the term signifies, is not confined to a dry recapitulation of 
the évidence, but permits a reasonable latitude of comment and sug- 
gestion. 

Varions entrymen were allowed to testify over objection that at the 
time of their entries they did not intend to go upon the lands and 
establish actual résidence, or live thereon, or make their homes there. 
We perceive no valid objection to such testimony. That the entrymen 
did not intend to comply with the law was one of the important facts 
in the case, and norie could know better than they their actual in- 
tent. To affect the défendants, of course, notice or knowledge had to 
be brought home to them, but not necessarily by the particular ques- 
tions referred to. Every bearing of a material fact in a case does ■ 
not hâve to be embraced in every question asked to establish it. There 
was much évidence, direct and circumstantial, tending to show the 
knowledge of défendants of the real intent of the entrymen and their 
purpose to avail themselves of it, and it is therefore unnecessary to 
consider this phase of the case from the standpoint of undisclosed in- 
tent. 

To impeach the testimony of thèse entryrnen, counsel for défend- 
ants had them identify certain ex parte affidàvits obtained from them 
after- the indictments were returned, and then offered them as part 
of the cross-examination. Upon objection the court excluded them. 
The case of Entryman Child is selected as a fair example of ail. The 
affidavit offered to impeach him contained nine separately numbered 
paragraphs. The only one that could hâve affected his testimony is 
as follows: 

"7. Did you make your entry for your own exclusive use and beneflt and in 
good falth? Yes." 

The affidavit was offered as an entirety, and it was objected to by 
the government upon the ground, among others, that the attention of 
the witness had not been directed to particular parts of the instru- 
ment. Much of the affidavit was wholly irrelevant, and would hâve 
served only to incumber the record; and it was questionable whether 
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any part of it contradicted the testimony previously given. If it was 
claimed it did, it was the duty of counsel, not only to the court and the 
adverse party, but also to the witness himself, to indicate the part 
relied on for impeachment. The entryman was not a party to the liti- 
gation, and his statements were not admissible as independent évidence 
without preparatory foundation. It is a familiar rule, founded in a 
just conception of fairness to a witness, that his attention should be 
directed, not only to the time and circumstance of the prior déclara- 
tion, but also to the particular déclaration itself which is claimed to 
be contrary to that made upon the witness stand. Moreover, im- 
mediately after the exclusion of the affidavit, défendants' counsel in 
further cross-examination elicited from the witness an explanation of 
his testimony in chief and an express assertion of his good faith in 
màking the entry, in that he understood the rule to be that if he was 
on the land once in six months and had it cultivated by grazing under 
lease, he complied with the law. It is to be further observed that the 
part of the affidavit which had any possible bearing on the testimony 
in chief was a mère répétition of what the witness swore to in his 
verified declaratory statement and his homestead affidiavit, both of 
which had already been received in évidence. As to the excluded af- 
fidavits generally, it should also be said that the testimony they were 
offered to contradict related only to a small part of the counts under 
which défendants were convicted. 

The évidence showed that John P. Creager and others residing in 
lowa were induced by Irving D. Hull to go to Nebraska to make en- 
tries on lands in the Spade Range. After they arrived at Gordon, 
Neb., a livery team was obtained for them either by Hull or by Thomas 
M. Huntington, and they were driven about 20 miles to the vicinity 
of some windmills, where some lands were pointed out to them by the 
driver, acting und'er directions from Huntington. About six months 
later they again went from lowa, and, having procured a team at Gor- 
don, went to the same place, being driven, as Creager thought, by the 
same driver. Creager testified they could see five little buildings that 
had been put up. He was asked: "Was there any one of thèse build- 
ings that was pointed out to you as being on your place ?" Counsel ob- 
jected that no connection with défendants had been shown. The ob- 
jection was overruled, and the witness answered: "They said it was 
supposed to be our place." The answer was not responsive to the 
question; but no objection was made to it, nor motion to strike it 
out, and counsel for the government again asked: "Well, was there 
any one that pointed it out to you ?" And the answer was : "Not in 
particular." It is now urged that the first answer was hearsay. Even 
if défendants were in a position to complain, the matter is trivial. 
There was a great mass of direct, undisputed évidence that défendants 
had many little buildings of that kind constructed for the entrymen on 
the Spade Range according to agreement, to relieve them from making 
improvements, and Creager had already testified that Hull told him 
they would erect one on the land he entered. But whether any one; 
of thèse particular buildings was or was not within the lines of thé 
particular tract Creager entered was unimportant. No one conversant 
with the testimony in this record, almost entirely undisputed, can fairly 
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regard the aljoye matter as of any qiompnt Tvhatever ;, and this observa- 
tion applie?, in large part to many pf, the a^signments of errer. It is 
only, by ;extractipg tjie occurrences CQ^nplain^d of from their explana- 
tory andl qualifying surroundings tbat. they. assume such adventitious 
importance as to seem to^merit attentioij. In Holmes v. Goldsmith, 
147 U. S. 164, 13 Sup. Ct. 288, 37 h. Ed. 118, approved in Williamson 
V. United States, 207 U. S. 425, 38, Sup. Ct. 163, 52 I^. Ed. 278, the 
court said;: , 

"As bas been frequently eald, great latitude Is allowed In the réception of 
•clrcumstantial évidence, tlie aid of wliich is constantly reqjjired, and, therefore, 
wliere direct évidence of ttie fact is v\ranting, the more the jury çan see of the 
surrounding facts and circumstanees, the more correct their judgment is llkely 
to be. The competency of a collatéral fàct to be used as the basis of legiti- 
mate argument Is not to be determlned by the conclusiveness of the inferences 
it may afCord in référence to the litigated' fact. It is enough If thèse may tend, 
even In a slight degree, to elucidate the inquiry, or to assist, though remotely, 
to a détermination probably founded In truth. The modetn tendency, both of 
legisJation and of the deciision of courts, Is to glvè as wide a seope as possible 
to the Investigation of facts. Courts of error are speeially unwilling to re- 
verse cases because unlmportant and possibly Irrelevant testimony may hâve 
crept in, unless there is reason to think that practical injustice bas been 
thereby caused." 

Before the examination of the entrymen the government put upon 
the witness stand L,. C. Pettijohn, who had been the register of the 
land office at Valentine, Neb., for more than seven years prior to 
December, l&OS, to identify various records in the office relating to 
the entries of lands. In the course of a long examination he identi- 
fied the homestead applications, affidavits, and other records relating 
to entries inade by David G. Weiford and Albert Noble, and they 
were marked by the reporter for future référence. It is urged that 
this was error, because the transactions were not charged in the in- 
dictment as overt acts, and because Weiford and Noble did not testi- 
fy regarding them. It is sufficient to say of this that for some rea- 
son the two entrymen were not produced as witnesses and the records 
ref erred to were not offered or received in évidence. There was merely 
a preliminary identification of some public records, without even a de- 
scription of the lands to which they related. It is impossible to see 
bow this could hâve injuriously affected the défendants. That those 
entries were not charged in the indictment as overt acts did not prevent 
the government from making them admissible by establishing a con- 
nection between them and the défendants by other testimony, andl it 
should not be presumed it was not the intention to do so when they 
were identified. Such occurrences are common in trials. If the mat- 
ter had been regarded by counsel as of importance, and attention had 
been directed to it at the close of the évidence, the court would un- 
doubtedly hâve stricken out the testimony. But as it was, it merely 
incumbered the record. 

In its instructions the court charged the jury as follows : 

"Witnesses bave been called in the course of the trial who bave testifled to 
their own participation in fraudulent and crimlnal practices. Oriticlsm bas 
been made of their testimony, and the weight to whicb It Is entltled. The court 
Instructs you on this subject that It is the setOed rule in this country that even 
accomplices In the commission of crime are compétent witnesses, and that the 
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government has the rlght to use them as witnesses. It Is the duty of the court 
to admit their testlmony, and that of the jury to consider it. Tbe testlmony 
of accompllees is, liowever, always to be received witli caution, and vveighed 
and scrutlnized with great care. But the Jury should net rely upon it unsup- 
ported, unless it produces in their minds the most positive conviction of Its 
truth. It is just and proper in.such cases for the jury to seek for corroboratlng 
facts and circumstances in other material respects; but thls is not absolutely 
essential, provlded the testimony of such witnesses produces in the mlnds of 
the jury full and complète conviction of its truth." 

Complaint is now made of the first sentence, but the exception taken 
when the charge was given embraced the entire paragraph. Without 
considering whether the court was right or wrong in the preHminary . 
récital about the witnesses, it is manifest the paragraph contains a 
number of propositions which are indisputably the law. An excep- 
tion should be so framed as to indicate definitely to the trial court 
just what is objected to, so, if erroneous, it may at once be corrected. 
This also applies to the complaint of the instruction on reasonable 
doubt. A single sentence is excerpted for the brief and argument 
from the long paragraph embraced in the exception, parts of which are 
clearly unobjectionable. 

The court refused the tenth, eleventh, and twelth requests of de- 
fendants which were as follows : 

(10) "The jury are Instructed that If any member of the jury, after having 
consldered ail the évidence In thls case, and after having consulted with his 
fellow jurymen, entertains a reasonable doubt of any defendant's guilt, and 
after such considération and consultation should entertain a reasonable doubt 
of any fact necessary to be proved to establlsh the giailt of that défendant, the 
jury cannot flnd such défendant 'guilty.' " 

(11) "The jury are Instructed that the conspiracy charged In this case can- 
not be inferred from mère circumstances of suspicion ; but the jury must be 
satisfled beyond a reasonable doubt that there was an agreement existing be- 
tweeijL the défendants, or two of them, as charged In the Indictment." 

(12) "The jury are instructed that, unless they flnd that a conspiracy was 
entered into between the défendants or two or more of them, they must flnd 
the défendants 'not guilty' ; tliat such conspiracy must not be guessed at, or 
found to be a fact from suspicions or. suspicions circumstances, but that the 
jury, in order to fînd that there is such a conspiracy, must find that it Is proved 
by the évidence bêyond a reasonable doubt." 

By the first of thèse requests a déclaration was sought that, to find 
a défendant guilty, not only must each juror separately be convinced 
of his guilt beyond a reasonable doubt, but he must also be convinced 
beyond a reasonable doubt of the existence of each fact necessary 
to be proved. This goes farther than the authorities relied on. State 
V. Witt,.34 Kan. 488, 8 Pac. 769; State v. Rogers, 56 Kan. 370, 43 
Pac. 256; State v. Logon, 73 Kan. 731, 85 Pac. 798; People v. Dole, 
122 Gai. 486, 55 Pac. 581, 68 Am. St. Rep. 50 ; Castle v. State, 75 
Ind. 146. We think the subdivision of the case and the essential élé- 
ments of the ofifense into separate matter for the separate détermina- 
tion of each individual juror would hâve served to confuse, rather than 
assist in a just and lawfùl verdict. The unusual emphasis so givèii 
would bave tended to destroy the interrelation between the inlportant 
facts of the case and the probative value which cornes from the concur- 
rent existence of à number of them, each assisting in the proof of thè 
other- — in other words, the rationale of circumstantial évidence. 
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The eleventh and twelfth requests are defective, in that they assume 
the charge of conspiracy is confined to the défendants, while the in- 
dictment names others not made défendants, and says there are still 
others unknown to the grand jurors. 

Défendants' twenty-third request, which was denied, is as follows : 

"Notwlthstandlng you may believe that some of the entrymen may, at the 
tlme they made their entrles, hâve had an Intention not to Uve on the land 
embraced therein, the tact that they had no intention to live thereon Is not 
material for your considération In determining whetheror not the défendants 
were actlng fraudulently, unless yovi flnd that such intention not to live on the 
land was actually known to the défendants before or at the tlme such entry 
vi^as made. It is not sufficlent for you to surmise or suspect such linowledge on 
their part, but you must be satisfled from the évidence, beyond a reasouable 
doubt, that the défendants had such actual knovyledge at the time such entrles 
were made." 

The request does not properly regard the nature of the offense 
charged. If the défendants and others conspired to defraud the United 
States of the possession . and use of its lands by fraudulent entries, 
made with intent of the entrymen not to comply with the law, the açt 
and procurement of one conspirator in furtherance thereof is imputable 
to the others, though they might be ignorant of a particular entry so 
induced and the fraudulent intent of the particular entryman. And if 
the conspiracy existed, and the détails of its exécution were intrusted 
to agents who procured such entries to be made, the illégal intent of 
the entrymen would be material for considération, though actually 
unknown to the défendants. If the conspiracy contemplated false, 
fictitious, or fraudulent entries of the kind in question, a party to it 
is chargeable with the acts consummating it, though not personally 
cognizant with ail the détails. Indeed, he misrht be guilty, though no 
entries were made at ail. Williamson v. United States, 207 U. S. 435, 
28 Sup. Ct. 163, 52 L, Ed. 278 ; Dealy v. United States, 152 U. S. 
539, 543, 14 Sup. Ct. 680, 38 L,. Ed. 545. 

The other contentions about the instructions need not be discussed. 
Some are disposed of by what has been said, and many of them by the 
opinion of this court in Ware v. United States, supra. 

The judgment is affirmed. 

PHILIPS, District Judge (dissenting). So deeply impressed am I 
with the sensé that the défendants, especially some of them, were 
wrongfuUy convicted, that I cannot consent to an affirmance of the 
judgments. It may not avail to relieve them of the disgrâce put upon 
them, but it is due to them, and to myself in differing from my 
Associates of equal sincerity, that I should state the grounds of dis- 
sent, as briefly as the multitude of facts and questions of law involved 
wili permit. 

The glory of the criminal law and the aspiration of its ministers 
should be to accord to the accused, as far as possible, a fair and im- 
partial trial. He should hâve his cause tried to a jury of his peers, 
free from undue bias and prejudiice. I recogni^e the rule ot discré- 
tion exercisable by the trial judge in the matter of questions to jurors 
on voir dire examination, not to be interfered with, unless it be ap- 
parent that such discrétion has been abused in the particular instance. 
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But as said by that great jurist, Judge Christiancy, in Hill v. People, 
16 Mich. 351-357 : 

"The people in their sovereign politlcal capacity assume to provide by law 
the proper tribunals and modes of trial for offenses, wittiout oonsulting ttie 
wislies of tlie défendant ; and upon tliem, therefore, devolves the responsibility 
of not only enacting such laws, but of carrylng them into efCect by furnlsliing 
the tribunals, the panels of jurors, and other safeguards for bis trial, in ac- 
cordance with the Constitution, which commands that he be tried by an im- 
partial jury. The government, the officers of the law, bring the jurors into the 
box. He has no control over the matter, who shall be summoned or compose 
the panel upon whlch he may exercise his right of challenge." 

Therefore it follows that if the court by narrow or arbitrary ruling 
limit counsel in the matter of inquiry of the juror to ascertain who 
and what he is, his mental indination, or condition of mind toward the 
character of offense with which the défendant is charged, to enable 
him the more intelHgently to exercise his right of challenge, the whole 
advantage is with the prosecution. The inclination of the mind of the 
trial court toward the défendants in this respect was first manifested 
in the examination of jurors respecting their qualification. One ex- 
ample is sufficient. The juror on examination stated that he had heard 
of the case, had read about it in the newspaoers, and finally admitted 
that he had received impressions therefrom against the defencfents 
which it would require évidence to remove. The court interposed and 
inquired of the juror if, notwithstanding the opinion, he could give the 
cause a fair and impartial trial, and décide the case from the évidence 
in court. He answered that he thought he could. On cross-examina- 
tion the jurer said that he would hâve to hâve some évidence to re- 
move the impressions he had ; and when further asked, as the matter 
thus stood, if the évidence were about equal, whether his opinion would 
incline him in the way of the view he then held, his answer was : "Yes, 
if I considered it just equal ; otherwise, it wouldn't." It should re- 
quire no citation of authorities to show that such a minded juror was 
subject to challenge for cause; but the court ruled otherwise. Under 
the statutes of Nebraska respecting the qualifications of jurors, as re- 
peatedly construed by the Suprême Court of that state, such a juror 
was clearly disqualified. Miller v. State, 29 Neb. 437, 45 N. W. 451 ; 
Owens V. State, 32 Neb. 167, 49 N. W. 226 ; Rutherf ord v. State, 33 
Neb. 716, 49 N. W. 701 ; Cowan v. State, 23 Neb. 523, 35 N. W. 405 ; 
Thurman v. State, 27 Neb. 630, 43 N. W. 404; Basye v. State, 45 
Neb. 372, 63 N. W. 811 ; Lucas v. State, 75 Neb. 11, 105 N. W. 976. 

The trial court was willing for such a juror to serve in the trial of 
thèse défendants. This action of the court is held not to constitute 
réversible error, for the reason that counsel for the défendants did 
not disclose in the bill of exceptions that they exhausted their per- 
emptory challenges on this juror, and the record does not disclose that 
he served on the jury. If the same character of inference should be 
mdulged in favor of the défendants as is made in many instances in 
the record against them, there could be little question in the impartial 
mind that as matter of fact the défendants did exhaust a peremptory 
challenge on saidi juror. There were, however, exceptions duly saved 
to other incidents of the examination of jurors demanding review. 
175 F.— 69 
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Counsel for the goverhment, in the examination of Juror O. M. Hall, 
who was afterwards sworn as a juror in the case, asked the follow- 
ing question: 

"Q. Hâve you any objection to the enforcement of the law of the United 
States relative to fraudulent practlce in acqulrlng landî A. I hâve not; no, 
sir." 

Then on cross-examination the question was asked him: 

"Q. Would you conslder It a fraudulent practlce on the United States for a 

man to loan a vrould-be homesteader the money to pay hls fées, commission, 

and expenses of maklng entryî" 

This was excluded by the court. The like question was propounded 
to other jurors, who served on the trial, and excluded by the court. 
If it was compétent, as it was, for counsel for the government to in- 
qùire if the juror had any objection to enforcing the law against fraud- 
ulent practices respecting homestead entries, it is difficult to perceive 
why, for the purpose of enabling défendants' counsel to make peremp- 
tory challenges, the défendants should not hâve been permitted to 
follow up the line of inquiry by asking the question excluded. The 
trial court responded by its ruling favorably to the reason assigned 
by counsel for the government, that the question in effect submitted 
to the jury a matter of law, and that view, among others, is approved 
by the majority opinion. I respectfuUy submit that the phrase, "Would 
you consider it a fraudulent practice on the United States," implies 
no criminal conséquence. Clearly enough it was intended to learn the 
mind of the juror, as to how he viewed the mère act of furnishing 
money to men entitled to niake homestead entries, wïth which to 
pay the fées and expenses of his entry. If the inclination of his mind 
were to regard such acts with disfavor, as tending to fraud, while that 
might not disqualify the juror it was an indication of the bent of his 
mind — his f eeling respecting such act, which the défendants might 
hâve to ovCrcome. It was certainly so related to the very matters to 
be tried as would afford some safeguard in making challenges. It by 
no means, in friy opinion, meets the right of the défendant in a crim- 
inal prosecution to be reasonably advised, so as to exercise intelligently 
his right of challenge, to say that the court in its charge might tell 
the jury tl)at such and such act was not criminal, as it should be pre- 
sumed the juror would heed the court. This very suggestion is a 
concession that the state of mind inquiréd about was neither collatéral 
nor irrelevant, but was of substance, coming, as the record shows, 
within the due considération of the case on trial. If the juror had 
,pf-econceived inotiotts that such practice tended to fraud, according to 
his moral sensé, if adVised thereof, counsel for the government would 
certainly the mbre willingly accépt such a juror as more likely to find 
a verdict of guilty on the broader inclusive issue as to whether other 
things donc by the défendants respecting the entries were in good 
faith. For a like reason the défendants would be prudent in not ac- 
cepting such juror. 

The case ofConnors v. United States, 158 U. S. 408, 15 Sup, Ct. 
951, 39 L. Ed. 1033, cited in the majority opinion, is quite différent 
from the situation hère presénted. Connors was indicted for violating 
the fédéral statute then in force, prohibiting interférence with judges 
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of élection in performing their duties. The inquiries put to the juror 
were political in character, as to whether or not he was active in 
politics at élections, or a partisan, whether that prejudiced him, and 
whether or not he was a member of a committee known as the "Com- 
mittee of One Hundred." It is apparent, on careful reading of the 
opinion of Mr. Justice Harlan, that he thought it unadvisable, as mat- 
ter of public policy, to inject partisan politics into the case, for the 
reason that : 

"The law assumes that every citizen is equally interested in the enforcement 
of the statute to guard the Integrlty of national élections, and that public 
opinion or affiliations will not stand in the way of an honest discharge of his 
duty." 

So, also: 

"Active participation In politics cannot be said, as matter of law, to im- 
ply either unwillingness to enforce the statutes designed to insure honest élec- 
tions and due retums of the votes cast, or inabillty to do justice to those 
eharged with violating provisions of those statutes. Strong political convic- 
tions are by no means inconsistent with a désire to protect the freedom and 
purity of élections." 

Further on, the opinion adverted to the fact that there was no ex- 
traneous évidence showing any spécial reason for putting the particular 
question to the juror, and there was nothing in the record to show that 
there was any such committee as the "One Hundred of the City of 
Denver," or any connection between the committee and the prosecu- 
tion. But in the case at bar the question put by the government's coun- 
sel to the juror in the first instance indicated that there was some 
connection between the alleged fraudulent practice of the government 
respecting homestead entries and the case at bar. The records of this 
court, and the current newspaper literature of the day, showed that 
similar prosecutions had been conducted in the fédéral court of Ne- 
braska; and there was consequently a wide-spread feeling respecting 
the very character of offense with which thèse défendants were 
eharged. How the mind of jurors might be affected towards persons 
furnishing money for such purpose, when it was accompanied with 
the charge that it was not done in good faith, was pertinent to the 
ultimate question to be tried, and, therefore, the prédilection of the 
juror was proper information to aid the défendants in striking the 
jurors. 

Courts of the highest character hâve given expression to the rule 
of law in this respect as follows: 

"To give to both state and défendants considérable latitude in the examlna- 
tion of persons called to act as jurors, not only to facilitate the discovery of 
grounds for challenge for cause, but to enable the parties interested to dis- 
cover any pecullarity of conduct, association, character, or opinion, or any pré- 
dilection, of the person under examination, or other drcumstances which, In 
the opinion of the examiner, might influence the person as a juror, and afCect 
his verdict. It is well known to persons familiar with jury trials that jurors 
are frequently influenced in reaching a verdict by considérations which hâve 
no legltimate application in the case. The right of peremptory challenge glves 
the means of keeping f rom the jury persons of that klnd, which the challenge 
for cause does not afford, and parties should be permitted to examine persons 
called to act as jurors, within reasonable Umits, to the end that the peremptory 
challenges may be used intelligently. It was the privilège of the state to ex- 
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clude (rom the Jury, so far as its right to peremptory challenges extended, ail 
persons who are prejudiced against the Inflletion of the death penalty ; and it 
was not an abuse of the right of examinatlon to permit Inqulry as to the vlews 
of the persons sumnioned as jurors, on that iMint." "The office of the per- 
emptory challenge Is to protect the défendant against those legally compétent, 
but morally or otherwise unflt or uureliable, to try the particular case, and to 
deny a full and fair examinatlon of a Juror in order to wlsely exercise the per- 
emptory challenge would be practically to nullify the right ; for of what avail 
would a peremptory challenge be, if exercised at random, or blindly and wlth- 
out reason? The right to peremptory challenge is the last preeious safeguard 
of a fair trial left to the one charged," etc. "The défendant should be per- 
mltted great latitude In examining jurors, so as to be in position intelligently 
to exercise his challenges, and wheuever there is a fair doubt as to the pro- 
priety of a question it is better to ailow It." State v. Dooley, 89 lowa, 584, 57 
N. W. 414 ; Haie v. State, 72 Miss. 140, 16 South. 387 ; State v. Tighe, 27 Mont. 
327, 71 Pac. 3 ; State v. Godfrey. Brayton (Vt.) 170 ; People v. Car Soy, 57 Cal. 
102, 103; State v. Bresland, 59 Mlun. 281, 61 N. W. 450; Towl v. Bradley, 108 
Mlch. 409, 66 N. W. 347 ; State v. King, 174 Mo. 655, 658, 74 S. W. 627 ; State 
V. Mann, 83 Mo. 595, 599. 

Corning to the broader merits of the case, the indictment was as- 
sailed on demurrer for insufficiency, especially for uncertainty in em- 
ploying the term "entry" as the means by which the government was 
to be defrauded of the title to the lands under the homestead acts. 
The contention was that the term "entry," so employed, is a variable 
quantity. In Hastings, etc., R. R. Co. v. Whitney, 133 U. S. 363, 10 
Sup. et. 114 (33 L. Ed. 363), the court said: 

"Under the homestead law three things are needed to be done In order to 
constltute an entry on public lands: First, the applicant must make an affl- 
davit settlng forth the faets which entitle hlm to make sueh an entry ; second, 
he must make a formai application ; and, thlrd, he must make payment of the 
money required. When thèse three requisites are complled wlth, and the cer- 
tlficate of entry Is executed and dellvered to him, the entry is made — the land 
l8 entered." 

So hère it was contended that the term "entry" might be referable 
to the preliminary act above designated, on which no conviction could 
be had, for the palpable reason that the thing done would be quite 
inefïective to obtain the title to the land. Dealy v. United States, 153 
U. S., loc. cit. 545, 14 Sup. Ct. 680, 38 L. Ed. 545. In the Dealy Case 
the court held that notwithstanding the term had its technical use, 
which might mean "a mère preliminary application," it also had its 
popular use, irnplying that the proceeding as a whole constituted "the 
complète transfer of the title." And because of the allégations of 
the indictment there indicating that the term was employed in its more 
popular sensé, evidencing a purpose to obtain "a complète transfer of 
title," the indictment was held to be good. So hère, as it is claimed, 
the indictment clearly enough indicating that the scheme of the con- 
spiracy was to obtain the title to the land, the demurrer was rightly 
overruled. Therefore, to sustain the indictment, the proof must re- 
spond to the allégation, showing, beyond a reasonable doubt, that the 
ultimate purpose of the alleged conspiracy was to obtain title to the 
land, to the use of the défendants or the Nebraska Land & Feeding 
Company. 

A careful reading of the vast volume of testimony in this record has 
satisfîed my mind that, indulging the largest latitude to the jury in 
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<lrawing inferences and conclusions, the very utmost the évidence war- 
rants was a finding that it was the mind of some of the défendants, by 
bringing about the homestead entries in question, to obtain leases from 
the homesteaders, with a preferential right to buy the lands from them 
after patents were obtained, should the entrymen conclude to sell. 
The évidence shows quite clearly that the défendants, who are claimed 
to hâve been the real exponents of the alleged conspiracy, understood 
what the courts of authority had held to be permissible — that they had 
a right to loan or advance to persons eligible to make homestead entries 
money theref or ; that they could make valid contracts with the settlers 
for leasing the lands, as a means of refunding such advancements ; 
and that they violated no law in the request that if, after acquiring 
patents, the entrymen concluded to sell, they would give the parties 
who thus aided them préférence as purchasers. 

That it was désirable to the Nebraska Land & Feeding Company 
to protect for the time the ranges contiguous to its ranch for its use, 
by having near not unfriendly neighbors, and to obtain leases from 
them, and that it was désirable to obtain the land by purchase if the 
homesteaders concluded to sell after acquiring title, may be conceded. 
It is évident, however, from the whole trend of the trial, as it is from 
expressions in the majority opinion, that if what some of the défend- 
ants contemplated was to obtain the use and occupancy of the lands 
for grazing purposes, and the preliminary entries had the effect to 
withdraw for the time being the lands from entry by bona fide home- 
steaders, the government was defrauded, and the conviction should be 
sustained. This unfolds the radical vice in the conviction of thèse 
défendants. As already stated, the demurrer to the indictment should 
hâve been sustained, but for the conclusion that the term "entry" 
was employed in the indictment in the popular sensé of such entry as 
would efïect "the complète transfer of title," as in the Dealy Case. 
If the purpose had been by preliminary entries to continue the mère 
occupancy of the land by the cattle company during the period prior 
to the issuance of patents thereon, whereby other homestead bene- 
ficiaries would hâve been deferred, it might hâve been a fraud on the 
government, as was held in Stearns v. United States, 152 Fed. 900, 
82 C. C. A. 48 ; but the indictment in such case would hâve had to 
show that the term "entry" was used in such limited technical sensé. 

There was no written agreement in évidence between any of the 
défendants and any of the entrymen to convey the lands in question 
to the cattle company, or any one else. There was no évidence in pais 
to the effect that on furnishing the entrance money, the expenses of 
the entrymen, or any bonus to be paid by the défendants, the entrymen 
were after final proof or patent to relinquish the title to the défend- 
ants, or either of them. The existence of such understanding was 
left in the wide field of mère conjecture and spéculation — inferences to 
be drawn by the unrestrained and unguided notions of the jury, by 
impressing them with the belief that in the matter of preliminary entry 
and occupancy some of the entrymen had no bona fide purpose to 
occupy and acquire the land as a personal homestead. 

This leads to a considération of what observation profoundly im- 
presses me with the conviction is a gross and dangerous abuse in re- 
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cent ptàctîce ôf prosecutions under section 5440, known as the "Con- 
spiracy Statùté." ■ ' It having been held in Clune v. United States, 159 
U. S. 590, 16 Sup. Ct. 1S5, 40 L. Ed. 269, that notwithstanding the act 
be forbidden by a spécial statute, prescribing a lesser punishment for 
its violation, such as a fine without imprisonment, the same violation 
of law, if compassed by two or more persons combining therefor, under 
section 5440 wôuld subject the ofïender to severer punishment, as for 
a felony, it has become almost the habit of the government prosecutors 
to invoke this cohspiracy stâtute under every colorable pretense, es- 
pecially in respect to a class of offenses which the Department of Jus- 
tice hâve been zealously prosecuting. By combining a large number 
of suspected ofïerid.ers in one indictment under a charge of conspiracy, 
with the wide range such an inquiry may take, the character of évi- 
dence which may be admitted peculiar to such investigation, the préju- 
dice roused in the mind of jurors against some individual défendant 
being unwittingly cafried over and imputed to another défendant 
against whom, separately considered, there may be no positive évidence 
of guilt, it is made more than possible to convict an innocent man, 
unless the courts stand unflinchingly as the sword of justice between 
him and his pursuers. 

There were over 30 counts in this indictment predicated of as many 
différent homestead entries, each entry presenting its own peculiar 
facts; other counts charged subornation of perjury connected with 
other entries; and still another count charged forgery in a certain 
pôwer of attorney pertaining to a homestead entry. AU thèse différ- 
ent issues were tried, in solido, against thèse défendants to the same 
jury, in' a trial extending over a month, in which a multitude of wit- 
nesses was examined. With the confusion incident to such a mass 
of testimony, some more or less inculpatory of some of the défendants, 
the court letting every incident of dealings between some of the de- 
fendants and some particular entryrfien, and conversations with per- 
sons not présent or named in the indictment, go to the jury, on the 
suggestion that from the entire mass the jury, as judges of the ulti- 
mate facts, might détermine the existence of the alleged conspiracy 
among ail the défendants, it is made manif est how through lack of 
intelligent discrimination, and a charge dealing in generalities without 
specifically diïecting the attention of the jury to the spécial facts 
respecting the particular entry or défendant, the jury found ail the 
défendants guilty on every count submitted to them ; and but for the 
fact that the court of its own motion took from their considération a 
few counts there is no reasonable doubt that the jury would hâve re- 
turned a verdict, of guilty on ail of them. The défendants were re- 
garded by court and jury as a merè mass, not dissoluble. 

Take, for instance, the first count of the indictment, predicated of 
the entry made by Clyde R. Beckwith. The charge is that he was 
induced by the défendants to make an entry of 640 acres under the 
Kinkaid homestead act, for the purpose of acquiring the title for the 
use and benefit of the défendants and the Nebraska Land & Feeding 
Company; that prior to the making of his filing afïidavit he had en- 
tered into a contract or agreement with the défendants, to the effect 
that the title which he might acquire from the government and the use 
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and benefits of said lands should inure to the benefit of tbe défendants 
and said land company. I bave read carefully the entire testimony 
of the witness Beckwith, introduced by the government. The very 
most that can be predicated of it is that the filing fées were probably 
advançed by the défendant Comstock ; and it may be f urther conceded 
that his ëxpenses were paid by some one, whom the défendant could 
not State. When inquired of as to whether anything was said about 
a note, he said that other parties were signing notes for expense 
money, and he signed one. This witness was more or less familiar 
with the location and character of this land, as he already had a home- 
stead entry thereat ; and when it was proposed to sélect the land for 
him he gave direction to hâve it placed near his other land. He said: 
"I think it joins on the south." He f urther testified that Comstock 
owed him for hay on his homestead. While he made no improvements 
on the land, he held his homestead adjoining it, which he had proved 
up before the passage of the Kinkaid act. There is not a word of 
testimony to warrant the remotest inference that this man agreed to 
make this entry in the interest of the défendants, or either of them, or 
that he even had any understanding with them that at any time he was 
to lease the land or convey it to them. 

It was shown that one McElroy was approached by the défendant 
Comstock, and asked if he did not wish to make entries of land, and 
he said he did ; and it may be conceded, for the purpose of this con- 
sidération, that McElroy undertook to induce other parties to make 
such entries, and that he took them to the land office at the instance 
of Comstock. When inquired of as to what Comstock said while 
the witness and other parties, including Beckwith, were in the room 
where the affidavits were being made, his answer was : "Comstock said : 
'You are not taking this land for me. It is for your own use, to do 
what you please with it.' " This witness said that he did not take his 
family upon the land because there were no facilities there for his 
children to go to school, but that he had been upon and made improve- 
ments upon the land ; that he took there bedding, stoves, and dishes, 
and his understanding of the law and practice was that he was not re- , 
quired to take his family on the place to live ; and that he lived up to 
the requirements of the homestead laws as he understood them. The . 
foUowing question was asked him : "In ail or any of the conversations 
that you had with Mr. Comstock, or any other of the défendants, if 
you had any, was there any talk — was there any agreement or under- 
standing in any way, shape, or form, that thèse entries of yours, or 
anything else, were to inure to the benefit of Mr. Comstock, or to be 
taken for him or any of the défendants?" He answered, "No." He 
gave Comstock a note for the money advançed for him. 

By the introduction of McElroy as a witness on behalf of the gov- 
ernment, it vouched for his integrity and credibility. There was no 
contradiction of the testimony of Beckwith, or of McElroy, who was 
claimed to be acting on behalf of Comstock. And yet the défendants 
were found guilty under this count of having as conspirators entered 
into an agreement with Beckwith whereby they were to obtain for 
themselves and the cattle company the title to this land. The only 
explanation of this extraordinary resuit is the confusion into which 
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the minds of the jury were brought by such a multiplicity of counts, 
and the impressions made upon their minds by a mass of testimony 
respecting other entries and statements of parties wholly disconnected 
from the Beckwith entry. The court should haye directed a verdict 
of not guilty on this count. 

The fourth and thirty-third counts of the indictment charge one 
Fred J. Houghton as a conspirator with the défendants to obtain the 
title to certain lands by homestead entries. The only witness offered 
by the government to prove Houghton's connection with the alleged 
conspiracy was Houghton himself, and then followed that up by put- 
ting in évidence ail the conversations he had with certain entrymen. 
The whole substance of his testimony is that he had been, or was, en- 
gaged in procuring or assisting homesteaders in making locations ; 
that some time prior to the date of the alleged formation of the con- 
spiracy, he met the défendant Richards, who said that he wished to do 
a little colonizing, or some such word, and asked him if he might not 
locate some homesteads in the neighborhood of his ranch. The wit- 
ness answered that, on account of the condition of his family, he did 
not want to be from home. At a later conversation Richards said to 
him that he wanted him to make some homestead locations in that part 
of the country, and if he would locate people there he would willingly 
pay him so much for each location. Afterwards he saw Comstock in 
the présence of Richards, when the latter said to him, in order that 
there might be no misunderstanding, he wanted the witness to repeat 
the understanding between them in the présence of Comstock. 

"I told him my understanding was that I was to reeeîve $50 for each loca- 
tion, and Mr. Richards said, 'No, that wasn't It ; that was to eover filing fee and 
ail,' and I thluli that was ail the conversation that was had there In the prés- 
ence of or with Mr. Comstock." 

Afterwards the witness procured eight men to make homestead 
applications. A part of the men came to him and solicited an oppor- 
tunity to go down there and file themselves. He told them that if 
they wanted to make homestead entries, perhaps, he could place them 
where they could get a pièce of land that would be of benefit to them 
some time ; if they were not able to make the trip and improvements, 
they might perhaps bave assistance to do it. 

"I don't thinli I said to them that anybody would assist them. I don't Ijnow 
whether I used Mr. Richards' name. or whether I iised the ranch name, hnt 
that they would put the Improvements on the place for them, and if they made 
their proof, and wanted to sell the larid, that they wanted the flrst opportuulty 
to purchase their land, and. If they dld so, the money to be paid for improve- 
ments would he applied on the pnrehase price ; otherwise, Mr. Richards thought 
he ought to hâve somethlng for the use of his money. * * * He said that I 
could tell any people that I located there that he would put the improvements 
upon the land for them, and that in the event of their proving up, if they 
wanted to sell, he would lilie to hâve the flrst opportunity to buy, and would 
buy at a reasonable figure, if they agreed to sell. He also said further that he 
would be glad to hâve any one corne over there and enter, or make a home- 
stead for their own use and beneflt." 

This is the substance of his whole testimony touching the relations 
between défendants and himself, and, of course, it was the only under- 
standing between the entrymen and Richards. I submit that such an 
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arrang-ement îs not forbidden by law. On the contrary, it bas been 
specially ruled that the right to loan and borrow money upon the se- 
curity of the land, or mortgage the same, and to even agrée to lease 
it before the issue of the patent and final certificate, is permissible un- 
der the homestead pre-emption law. Hartman v. Butterfield Lumber 
Co., 199 U. S. 336, 36 Sup. Ct. 63, 50 h. Ed. 217; Ware v. U. S., 154 
Fed. 583, 84 C. C. A. 503; Lewis v. Shaw (C. C.) 70 Fed. 294; Hafe- 
mann v. Gross, 199 U. S. 343, 26 Sup. Ct. 80, 50 L. Ed. 220. 

Of ail the entrymen obtained by Houghton, Vaughn alone is the only 
one who testified that he did not make entry for the honest purpose 
of acquiring a homestead. Ail the other entrymen are not complained 
of. The witness Melcher, introduced by the government, testified 
that he took the land in good faith and intended to live on it. The 
fact that Beckwith afterwards stated that he did not intend to live on 
the land by no rule of law or principle of common right could affect 
the défendants, unless the évidence went further and showed that the 
défendants were aware of his purpose not to comply with the law 
when he made the entry, and there is no such évidence. 

It does seem to me that the request made, as shown by the seven- 
teenth assignment of error (Record, page 3052), in respect to the 
Houghton transaction, should hâve been given: 

"The défendants, or any of them, had a perfeet right to advance money to 
entrymen to pay flling fées, and to agrée that. In the event the entryman de- 
slred to sell after he had proved iip and the défendant then depired to huy, 
such advances should be credited on the sale, or, if no such arrangement was 
thereafter made, the money would be refunded, and that such an agreement 
would not, in and by Itself, be a violation of any law of the United States." 

This the court ref used, without adding the words : 

"But such fact may be considered in connection wlth the other évidence In 
determlning the existence of the alleged conspiracy agreement." 

Thus it is made manifest how it was that the jury could return a 
verdict of guilty on ail of the counts of the indictment, including those 
respecting the Beckwith and Houghton transactions, by coupling those 
incidents up with other unrelated transactions. In the arrangement 
Houghton Was authorized by Richards to make with the entrymen 
there was not an élément of f raud in it. If so, it could not by any 
principle of known law be made criminally wrong, simply by consid- 
ering that arrangement "in connection with the other évidence in de- 
termining the existence of the alleged conspiracy or corrupt agree- 
ment." 

Suppose the counts predicated of the interests procured through 
Houghton had stood alone in the indictment; would not the défend- 
ants upon Houghton's testimony hâve been entitled to a peremptory 
instruction to return a verdict of not guilty? Should this right be 
denied them on the suggestion of the government's counsel that trans- 
actions with other entrymen were not in good faith, whereby they in- 
tended to obtain title to their lands? In other words, if the Houghton 
transactions in and of themselves were lawful and honest, they could 
~not hâve been a part of a fraudulent scheme to defraud the govern- 
ment. 



938 175 FEDERAL REPORTER. 

The fifth count of the indictment is another like illustration. It is 
predicated of an entry made by George W. Guilford, who was intro- 
duced as a witness by the government. He resided at Dunlap, lowa, 
and raade his filing upon the land af ter a conversation with one James 
HuU. Railroad tickets were provided by HuU, and a number of men 
went with him to Nebraska, and were taken out to see the lands. This 
man HuU was acting for and in the interest of one Thomas A. Hun- 
tington, who is charged as a codefendant in the conspiracy, but tried 
in a dififerent group. Huntington was in no wise conriected with 
the ranch of the Nebraska Land & Feeding Company. The ranch in 
which he was interested was 20 miles away. The expenses of the trip 
made by Guilford were doubtless paid by Huntington. The entryman 
made a lease of the land to Huntington, under the agreement that the 
expenses so advanced were to be taken out of the lease money. The 
whole conversation detailed by this witness was with Huntington 
alone, a^d was to the effect that Huntington said he was not buying 
or investing anything in lands. At the end of six months the witness 
returned, his expenses being paid as before. He testified that he did 
not intend to make an actual settlement — that is, to move his family 
on the land; that his understanding was that if he visited the claim 
once in six months, occupied it with cattle, built a shanty on it, and 
made some improvements and so on, such would be ail that he was 
required to do. 

"Q. Who gave you that Uiformation? A. Well, sir, I don't know how I got 
that hardly. I got It from several différent parties." 

He further testified that he entered the land for the purpose of get- 
ting a homestead, the same as other people did, for his own benefit. 
If there was anything in it, he wanted to get it out of it. Having put 
Guilford on the stand, the government was certainly bound by his tes- 
timony that he was acting in good faith. There is not a particle of 
évidence that this witness either acted or filed on the land for the ben- 
efit of the défendants or the Nebraska Land & Feeding Company. 
His entry was not within 20 miles of the Spade Ranch, for which the 
défendants hère are claimed to hâve been acting. The défendants did 
Hothing to interfère with or prevent the good intentions of this entry- 
man. It is impossible under his évidence to perceive how his entry 
could inure to the benefit of the défendants, to enable them to obtain 
the title to the lands; yet the jury returned a verdict of guilty on 
this count. 

Statement of the HuUs. 

As already stated, Thomas Huntington was interested in the ranch 
known as the "Huntington Pasture," 30 miles from the Spade Ranch. 
He had no interest in or connection with the Spade Ranch, nor had the 
défendants any interest in or connection with the Huntington Pasture. 
The évidence tends to show that, prior to the time laid in the indict- 
ment for the formation of the conspiracy in question, Huntington 
had beên engaged in obtaining and selling lease contracta on home- 
stead entries. About the time of the passage of the Kinkaid act he 
met with one James Hull, who had been engaged to some extent in 
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securing- homestead entries for soldiers, and arranged with him that, 
if he secured soldiers entitled to mabe entries under said act, he would 
sell leases thereon at $100, to be divided between them.' The govern- 
ment used said HuU, and his brother Irvine who stood in with him 
in said arrangement, as witnesses, who testified, over the objections of 
the défendants, to conversations had with Huntington, and what they 
said to intended entrymen obtained by them. The admission of this 
apparent hearsay testimony assumed, first, that Huntington was in 
league with the défendants ; second, that the Hulls, through Hunting- 
ton, were the agents of the défendants ; and, third, that the lands were 
entered by parties obtained by Hull for the use and benefit of the 
défendants and the land company, for the purpose of defrauding the 
government out of the title thereto. One of the Hulls testified that 
at one time Huntington said he thought he could sell some of the 
leases to the défendant Comstock. It must be conceded that, unless 
there was an existing conspiracy between ail of the défendants and 
Huntington to effectuate what Huntington was seeking to compass 
through the Hulls, his statements made to them in the absence of the 
défendants were mère hearsay. There was no évidence of any direct 
dealing or understanding between any of the défendants and the 
Hulls. There is no évidence of Huntington having been authorized 
by the défendants to employ the Hulls, or to procure leases for them. 
There is no évidence that the défendants obtained any leases from the 
homesteaders obtained by the Hulls. 

The dernier resort to justify the admission of this évidence is the 
statement of Irvine Hull that, when he took some of the entrymen 
procured by him to the office in Nebraska where the preliminary entry 
affidavits were made, Huntington and Comstock were there, and the 
same stenographer was used in preparing the declaratory statements. 
In the absence of any proof that Comstock furnished the money for 
making such proofs, without proof that the entries were made within 
or adjacent to the Spade Ranch, or that the défendants obtained the 
possession of any of said land so entered by the Hulls, I submit that 
in permitting the Hulls to détail in évidence ail that Huntington said 
to them and what they said to the entrymen, in the absence of the 
défendants, is indefensible. To hold otherwise is to reverse the max- 
im of the law : "In favorem vitse, liberatis, et innocentise, omnia prse- 
sumuntur." This court, in Vernon v. United States, 146 Fed. 121, 76 
C. C. A. 547, said : 

" • * * Assuming that the Jury would be Justlfied to draw elther of the 
inferences, the ruie of law is that lu case of conflieting presuniptions that 
which assumes innocence must be adopted." 

So in United States Fidelity & Guarantv Co. v. Des Moines National 
Bank, 145 Fed. 273, 74 C. C. A. 553, tlie court said : 

"A theory cannot be said to be establlshed by circumstantial évidence, even 
in a civil action, unless the facts relied upon are of such a nature and are so 
related to each other that it is the only conclusion that can fairly or reason- 
ably be drawn from them. If the facts are consistent with either of two op- 
posing théories, they prove neither." 
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And, therefore, as ruled in the Vernon Case, where a circumstantial 
incident was made the basis of a hypothesis of criminality, which was 
equally referable to an innocent act, it was held error for the trial 
court not to so déclare as matter of law. This for the reason that: 

"No Inference of fact or of law is rellably drawn from premises which are 
uncert^ln." U. S. v. Boss, 92 V. S. 281, 283, 23 L. Ed. 707. 

As prior to the date of the organization of the alleged conspiracy, 
and afterwards, Huntington, so far as the évidence shows, was acting 
independently of the Spade Ranch in securing locators on homestead 
lands, and selling leases obtained and to be obtained, and the Hulls, 
according to their own testimony, were acting for him under contract, 
and Comstock, according to the government's contention, was engaged 
in promoting entries in the intçrest of the Spade Ranch, the incident 
of Huntington and Comstock being in the town where their respective 
groups of men, in connection with hundreds of others not in question, 
were assembled, and the preliminary papers being prepared by the 
same stenographer, were reasonably referable to the promotion of 
their separate enterprises and to the nonexistence of any common as- 
sumed conspiracy. 

The évidence shows that at the time there were about 400 men in 
line and about the registry office seeking to make entries. If a dozen 
or more of them had been taken by their attorney to the same office 
and scrivener as that used by Huntington, there would be just as much 
basis for the assumption of a conspiracy between such attorney and 
Huntington as between Huntington and thèse défendants. Mr. Jus- 
tice Strong in Manning v. Insurance Co., 100 U. S., loc. cit. 697, 698, 
35 L. Ed. 761, very appositely said: 

"We do not question that a jury may be allowed to présume the existence 
of a fact In some cases from the existence of other facts which hâve been 
proved. But the presumed fact must hâve an immédiate connection with or 
relation to the established fact from which it iS inferred. If it has not, it is 
regarded as too remote. The only presumptions of fa;ct which the law recog- 
nlzes are immédiate inference from facts proved." 

In the récent case of Crawford v. United States (U. S. Suprême 
Court, October Term, 1908) 213 U. S. 203, 29 Sup. Ct. 268, 53 L. 
Ed. 465, Mr. Justice Peckham adverted to the cautiousness that should 
be exercised by courts in ruling upon the admissibility of remote cir- 
cumstances in criminal prosecutions, dépendent upon the testimony of 
persons sustaining the relation of particeps criminis to the case, and 
said: 

"But a félon, being also a confessed accomplice, was thus produced by the 
govemmeut as a witness for the purpose of proving its case against défendant. 
• * * Without his évidence it would hâve been difflcult, if not Impossible, 
to convict the défendant. * * * The évidence of a witness, situated as was 
Iiorenz, is not to be taken as that of an ordinary witness, of good character, 
tn a case whose testimony is generally and prima facie supposed to be correct. 
*■ • * The facts surrounding this case make it particularly important that 
the rnle in regard to material errors should be most rigidly adhered to. If 
it be not clear that no harm could hâve resulted from the commission of tlUs 
material error, the judgment should be reversed." 



RICHARDS V. UNITED STATES. 941 

If Huntington was a conspirator with the défendants in the trans- 
action in question, so were the HuUs. In this, as throughout the trial, 
the government omitted the Hulls from tlle indictment and used them 
as witnesses, testifying under the strongest influences to be serviceable 
to the government in order to be more sure of their own immunity. 
Throughout this case there was a spécial reason why the court should 
apply the rule of strictissimi juris in respect to the admissibility of the 
facts detailed by such witnesses to raise a bare presumption. To in- 
dulge every presumption as in this case in favor of the government, 
under the cloak of circumstantial évidence, is, in my judgment, to 
break down one of the great safeguards the law throws around the 
individual citizen. 

Entryman Ami B. Todd. 

A number of entrymen connected with the homestead entries in 
question were obtained by said Todd. Todd is one of the défendants 
tried in the separate group with Huntington, but was not interested 
in or connected with the Spade Ranch. What he said to such entry- 
men and what they said to him was admitted in évidence against the 
défendants. He was fumished with more than 50 declaratory state- . 
ments from old soldiers through one Mann. But only as to 8 of thèse 
entries is there any claim made of any connection with the défendants 
as charged in the indictment. Thèse entrymen came from towns 
named Plattsmouth, Milford, and Quincy. As to the entrymen who 
came from Plattsmouth, there is not a particle of évidence to show 
any agreement to either lease or sell the lands to any one. While 
one of thèse entrymen, named Sage, testified that he did not intend to 
live on the land continuously, but was willing to do what was required, 
he said he was acting in good faith at the time of his entry. So of the 
entryman Duke. The entryman Thrasher testified that, while he in- 
tended to take his family out there and live on the land, he did not 
intend to break up his home at Plattsmouth. He is the only one who 
made any inquiry of any of the défendants about living on the land. 
Richards wrote to Todd that Thrasher should bring his wife up and 
stay some time on the land. Jameson wrote him that, if he proposed 
to prove up, he must move his family there. But there was no agree- 
ment that their entries were to be made, or were made, for the benefit 
of the défendants, or that they or the land company were to obtain the 
title to the land. In the absence of such testimony there was an utter 
failure of proof to sustain the essential allégation of the indictment 
in respect of thèse transactions. The only possible predicate for the 
verdict of guilty as. to those transactions is that the jury should be 
indulged to draw any inference they pleased from any sort of a prem- 
ise. 

While some of thèse entrymen testified that after they saw the land 
they would not live on it and did not intend to prove up on it, there 
was no évidence that any such statement was made by the entrymen 
to any of the défendants at the time of their procurement; and I am 
unable to find anything in their testimony to warrant a conviction on 
the ground that there was any agreement or understanding between 
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them and thë défendants that they were to make the eritries iri order 
tô transfer the title when bbtained to the défendants or the land Com- 
pany. '.':■' 

In the case against the défendant Triplett, I cannot escape the im- 
pression that this màn was convicted on mère suspicion, It is a mère 
matter of conjecture that the entrymen obtained by Triplett had any 
connection whatever with the other défendants. There is no other 
évidence Connecting- him with the other entries obtained through Todd, 
McElroy, or other parties charged to hâve connection with the other 
défendants. No improvements were made on any of the land by Trip- 
lett. One entryman, named Green, testified that Triplett was to make 
the improvements for him. 

"Q. Do you remember wkether there was anythlng sald as to Improvements? 
A. Well, sir, Mr. Triplett was to put tHe improvements on it, and after it was 
proved up on he was to sell to Richards and Comstoelî — Wéll, If he could get 
more- money f rom some one else, wliy he would hâve sold It to some one else." 

As there was no évidence that Triplett ever consummated any ar- 
rangement with the land company, but only some statements as to what 
he hopéd to do in respect to entries, there was no substantial évidence 
•to warrant the court in submitting to the jury, as to Triplett, the ques- 
tion of fact as to whether he was in league with the défendants to ob- 
tain title to the lands for their use and benefit. The lesser punish- 
ment imposed by the court upon this man evidenced the court's grave 
doubt as to his guilt ; and the court should hâve protected him against 
the conséquences of subjecting his case to the whole mass of évidence 
respecting a multiform of transactions with which he had no manner 
of connection. Had he been tried alone upon an indictment against 
him charging him with procuring entries under the homestead law 
for the purpose of defeating the government out of its title to the 
lands, it is inconceivable that any reasonable jury could hâve returned 
a verdict of guilty against him; whereas, he was found guilty upon 
about 35 counts. 

Rejection of Afïidavits of Certain Entrymen. 

The instance of the witness Smith M. Child is illustrative of the 
question involved. On the examination of this witness by the gov- 
ernment, he was inquired of as to whether or not he entered or filed 
on the land describe'd in his homestead entry as a homestead for hirri- 
self. To which he answered: "No, sir." This question and answer 
were objected to by the défendants, on the grovmd that the undisclosed 
mind of the witness ought not to affect the défendants. On his cross- 
examînation an affidavit made by him on the 31st day of July, 1906, 
was shown him, and hé stated the signature was his. Thereupon 
counsel for the défendants offered the affidavit in évidence as a part 
Of the cross-examination. The objection interposed thereto was that 
it was incompétent and irrelevant ; the witness' attention not having 
been calted to any part of it except the signature. Counsel for the 
défendants said he would maké that clear, and called the attention of 
the witness to the whole document ;sohe could read it over, which the 
witness did. Thereupon,; the ofïer to put it in évidence was renewed. 
Objection was then made: 
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"That the witness' attention has not been directed to the particular parts of 
the saroe. 

"The Court: I think the objection should be sustalned, I think, before It can 
go in as a part of the cross-examlnation, he should be interrogated about it." 

Then counsel for the défendant said: 

"I suppose the test is, whether it tends to contradict anythlng that he has 
said. 

"The Court: I think that is right, but I do not think It tends to contradict 
anythlng that he has testified to. 

"Counsel for Défendant: Well, do I understand that It is on that ground 
that it is excluded? 

"The Court: Yes, sir." 

The ultimate statement of the court being that the affidavit was ex- 
cluded for the reason that, if admitted, it did not tend to contradict 
anything the witness had testified to, it obviated the necessity, if any, 
of interrogating the witness as to any particular part of the paper. 
The rule of practice, both legally and ethically, after such pronounce- 
ment by the court, is for counsel to submit thereto, without more. As 
said by the Suprême Court of Arkansas in St. L,ouis, etc., Ry. v. Faisst, 
68 Ark. 587, 598, 61 S. W. 374, 377, 378: 

"Without any suggestion to the eontrary, appellant had the rlght to assume, 
under the clrcumstances, that such was the view of the court, and hence It 
was not incumbent upon it to agaln offer It when it had opened its case." 

So this court has said : 

"The court havlng thus barred it from the considération of the Jury for any 
purpose, after it was pressed for considération, It was nelther respectful nor 
necessary for defendant's counsel to urge It in any other manner to secure the 
beneflt of the exception taken to the court's ruUng." Nurnberger v. U. S., 156 
Fed. 721, 730, 84 0. C. A. 377 ; Long-Bell Lumber Co. v. Stump, 80 Fed. 574, 583, 
30 C. 0. A. 260, 269 ; Glover v. U. S., 147 Fed. 426, 4SI, 77 C. C. A. 450, 543. 

Aside from this, I understand the proper practice to be that, where 
it is proposed to contradict the testimony of the witness by showing 
that in a letter or affidavit he has made a contradictory statement, it 
is sufficient, after the signature to the written instrument is conceded, 
not to interrogate the witness further about it; and it may be offered 
on cross-examination without further delay. 2 Broderip & Bingham, 
386, 6 Eng. Com. Law R. 148 ; Toplitz v. Hedden, 146 U. S. 355, loc, 
cit., 13 Sup. Ct. 70, 36 L. Ed. 961 ; O'Riley v. Clampet, 53 Minn. 539, 
55 N. W. 740; Romerteze v. East River Nat. Bank, 49 N. Y. 577; 
Hennessey v. Metropolitan Life Ins. Co., 74 Conn. 699-707, 53 Atl. 
490 ; Hanlon v. Ehrich, 178 N. Y. 485, 71 N. E. 12 ; 3 Wigmore on 
Evidence, § 1361 ; 1 Greenleaf on Evidence (16th Ed.) § 456. 

No objection was made to the ofifer to put in the letter as a part 
of the cross-examination. The whble contention of the govermnent 
was that thèse witnesses did not make an entry of this land in good 
faith for their own use and benefit, but for the benefit of other par- 
ties; and as the Child entry h/d référence to the Thomas Hiintington 
entries, the witness stated in the affidavit that he had never made any 
statement that the entries were.for the benefit of Huntington or the 
Maverick Loan & Trust Company, that he made the entry for his own 
exclusive use and benefit and in good faith, that he liad no contract 
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or agreement with Thomas Huntington or any other person to sell or 
dispose of the title which he might acquire from the government in 
whole or in part, and that he did not make his entry on spéculation for 
the use and benefit of any other person. If this was not in its substan- 
tive eflfect a direct contradiction of his évidence that he did not make 
the entry of this land for his own use and benefit as a homesteader, I 
am unable to comprehend the force of évidence. 

Weiford and Noble Affidavits. 

The government's counsel was indulged by the court to place before 
the jury the applications for homestead entries made by one Weiford 
and one Noble. No count of the indictment was predicated of thèse 
entries, and not a single entryman or other witness testified respecting 
them. Whether they were true or false did not appear. The admis- 
sion of thèse entries under such circumstances before the jury was. 
calculated to create in their minds the impression that there must be 
something wrong about those entries ; otherwise, the représentative of 
the government would not hâve însisted on getting them before the 
jury. The only answer possible to such conduct on the trial of a 
criminal case is the stereotyped suggestion that it was harmless _er- 
ror. In looking over this record, and the multiplied instances of im- 
proper matters gotten before the jury, I-wonder how many répétitions- 
of such so-called harmless errors are required to constitute one vital, 
error. In Miller v. Territory of Oklahoma, 149 Fed. 339, 79 C. C 
A. 277, speaking of a germane matter, this court said: 

"Tte zeal, unrestrained by légal barrîers, of some prosecuting attomeys, 
tempts them to an Insistenee upon the admission of incompétent évidence, or 
getting before the jury some extraneous fact siipposed to be helpful In se- 
curing a verdict of gnilty, where they hâve prestige enough to Induce the trial 
court to give them latitude. When the error is exposed on appeal, it Is met by 
the stereotyped argument that It is not apparent it in any wise influenced the- 
minds of the jury. The reply the law malles to such suggestion Is that, after 
injecting It tnto the case to influence the jury, the prosecutor ought not to be 
heard to say, after he has secured a conviction, It was harmless. As the ap- 
pellate court has not insight into the délibérations of the jury room, the pre- 
suniption Is to lie indulged, in favor of the liberty of the citizen, that -what- 
ever the prosecutor, agaliist the protest of the défendant, has laid before the- 
jury, heliied to make up the welght of the prosecution whlch resulted in the 
verdict of guilty." 

Because it would be very dangerous for the appellate court to un- 
dertake, in many cases, to détermine what évidence did or did not in- 
fluence the jury, especially in repeated instances of such improper mat- 
ters getting before them, probably influencing their judgments by the 
very number of the instances admitted on the insistenee of the prose- 
cution, the rule should hère be rigidly applied "that there is a pre- 
sumption of harm arising from the existence of an error committed by 
the trial court against the party complaining" ; and, unless it be de 
cisively shown without doubt from the record that there was no harm. 
in the commission of such error, the judgment should be reversed. 
Crawford v. United States, supra; Deery v. Cray, 5 Wall. 795, 18 
L. Ed. 653; Smith v. Shoemaker, 17 Wall. 630, 639, 31 L. Ed. 717; 
Choctaw, O. & G. R. Co. v. Holloway, 114 Fed. 458, 52 C- C. A. 360; 
U. S. V. Gentry, 119 Fed. 70, 55 C. C. A. 658. 
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Hearsay Testimony. 

Another cumulative instance of so-called harmless error was tlie tes- 
timony of the witness Creager, an entryman, who testified that on re- 
turning to Gordon they got a team to go out to see the land. Asked 
if he saw the same land as before, he answered that they went on to 
a hill where they saw some ranches, but he could not tell whether any 
land they had entered was within 25 miles of it or not. 

"Q. Was there any one of thèse buildings that were polnted out to you as 
being on your place? A. They sald that it was supposed to be our place. Q. 
Well, was there any one that pointed it out to youî A. Not In partlcular." 

Who "they" were so pointing out the land was not shown. It was 
not shown that they had any connection with the défendants, or that 
from their position and duty they were authorized to speak for them. 
The person speaking may hâve been the mère driver of the vehicle 
hired for that purpose. It would not come within the purview of his 
employment to make statements for or against the défendants. Most 
certainly it was requisite, as preliminary to this statement, to show that 
the party making it was the agent or représentative of the défendants. 
It does not now lie in the mouth of the prosecutor to say that this 
was quite immaterial. He was seeking to show, what he deemed to 
be an important part of his case, that the houses put on the land en- 
tered were the work of the défendants, and he thought it important 
to get this fact after this fashion before the jury. The criticism made 
upon such hearsay testimony by this court in Thomas v. U. S., 156 
Fed. 914, 915, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720, is most ap- 
posite. 

The Incident of the Map and Conduct of Counsel. 

It was a prominent contention on the part of the government that 
the défendants were interested in having homestead entries made 
for the use and benefit of the Spade Ranch, and that a large number 
of entries were made within the range of the Nebraska Land & Feed- 
ing Company. Counsel for the government recognized the importance 
of having it made to appear to the jury that surrounding this ranch, 
including land subject to homestead entries, was an immense fence. 
To this end the government had a surveyor sent out, preparatory to 
the trial, who made a diagram indicating thereon fences so circum- 
scribing the lands. This map was exhibited to witnesses on the stand, 
and their attention in the présence of the jury was called to this pur- 
ported fence. When the fact was developed that there were or had 
been a number of cross-fences, tending to show that it was not a con- 
tinuons and single inclosure, and because the map did not disclose that 
fact, the court properly excluded it from évidence. Notwithstanding 
this ruling of the court, the prosecuting attorney afterwards exhibited 
this map to another witness on the stand in the présence of the jury, 
calling his attention to the diagram showing such fences ail around the 
lands. On objection, the court again refused to allow the witness to be 
examined about the matter. In the face of ail this, counsel for the 
government in argument to the jury referred to this map and asserted: 
"It is an actual map, as Mr. Alt (the surveyor) says, and a correct 
175 F.— 60 
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survey." It is trifling with the common sensé of observation to say 
that the jury did not see the map. The fact that the map was ex- 
hibited to the witnesses in the présence of the jury, indicating that 
the survey made by Alt showed a fence extending ail around the area 
in question, accompanied) with the assertion of counsel, can leave no 
ground of controversy, that the jury understood its purport and effect. 
This conduct and statement of the counsel being objected to, the only 
observation of the court was that the map was not in évidence. This 
did not suppress nor silence counsel, who replied: "I am not exhib- 
iting the map or quoting from it." Of what avail was such statement 
as that in the face of the prosecuting attorney, clothed with the au- 
thority and dignity of his high office, who asserted : "It is an actual 
map, as Mr. Alt says, and a correct survey." When défendants' coun- 
sel again objected, the only response of the court was: "The recOrd 
may show an exception." This offense ought not now to be palliated 
by the suggestion that probably the map was compétent évidence ; for, 
had the court admitted it, the défendants might hâve introduced tes- 
timony in rebuttal in explanation or contradiction of it, but when 
ruled out by the court défendants' counsel had the right to assume 
that it was the end of the incident. The court neither reprimanded 
counsel nor directed the jury to disregard his statement. 

The whole trend of the highest authorities is that such conduct on 
the part of counsel in a criminal prosecution is and ought to be ré- 
versible error. In Union Pacific R. R. Co. v. Field, 137 Fed. 14, 69 
C. C. A. 536, the court animadverted upon such conduct of counsel in 
a civil case, and quoted with approval the Suprême Court of Wiscon- 
sin, in Brown v. Swinef ord, 44 Wis.' 287-293, 28 Am. Rep. 582 : 

"If counsel persévère in argulng npon pertinent facts not before tlie jury, ex- 
ception niay be talien by the other side, which may be good ground for a new 
trial, or for a reversai In this court." 

In Waldron v. Waldron, 156 U. S. 361-380, 15 Sup. Ct. 383, 388, 
39 L. Ed. 453, the court said the act of counsel, commenting in argu- 
ment upon testimony which had been excluded, may not hâve been 
cured by direction to the jury not to consider such fact. Mr. Justice 
White, inter alia, said: 

"It is upiiecessary to say thàt ail this is ground for reversai, unless its légal 
efCect be In some way overooine. It Is elementary that the admission of Illégal 
évidence, over objection, nécessitâtes reversai, and it is equally well estab- 
lished that the assertion by counsel In argument of facts no évidence whereof 
Is properly before the jury, In such a way as to seriously préjudice the op- 
posing party, is, when duly exeepted to, also ground therefor." 

In the leading case of Tucker v. Henniker, 41 N. H. 317-322, the 
court said; 

"The jury are sworn to render a true verdict In every case, aecording to the 
law and the évidence given them, and the well-establlshed rule of judiclal pro- 
ceedings confines the arguments of counsel before them to comments upon and 
suggestions in relation to that law and évidence. It would seem utterly vain 
and qulte Usèless to caution jurors in the progress of a trial against listening 
to conversations out of the courtroom In regard to the merits of a cause, if 
they are to be permitted to llsten In the jury box to statements of facts cal- 
culated to hâve a bearing upon thelr judgment, enforced and lllustrated by ail 
the' éloquence and abllity of learned, zealous, and interested counsel." 
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In State V. Woolard, 111 Mo. 348-255, 20 S. W. 27, 29, the prosé- 
cuting attorney, in replying to statement of witness on the stand as ta 
what the prosecuting attorney had said about releasing him, said : 

"Mr. Scott told the witness Brown that ail he wanted was the truth. ♦ • * 
Scott made no promise to the witness Brown to Induce him to testlfy." 

There being no évidence to this efïect, the court said : 

"This was highly Improper. It was net in évidence. It Is exceedingly prob- 
able that It is true, but Mr. Scott should bave gone on the stand and testifled 
to the tact, if it was permlssible ; but, even if it was not, It would not justif y 
counsel in stating It, even though the court had refused to let him testify." 

Such conduct and statement by counsel of high character and in 
high position are much more reprehensible, and the courts are more 
inclined on that very account, to make such misconduct réversible er- 
ror. Gibson v. Zeibig, 24 Mo. App. 65-72. Where prosecuting 
counsel in their zeal, after such a fashion as in this case, direct the 
attention of the jury to a pièce of excluded testimony and assert it 
to be a fact, in the absence of a positive reprimand of the court, accom- 
panied with direction to the jury to disregard it, as the government's 
counsel by such act assumed that it would be helpf ul in securing a 
verdict of guilty, he should be deprived of his victory by the court 
setting aside the verdict. This is the effectuai correction of such abuse. 

Instruction as to Perjury. 

The charge of the court was that to constitute perjury the party 
must hâve taken an oath before some compétent tribunal, etc., 

"when in fact some materlal matter so testifled, declared, or certlfled to by 
him is false and un true, and known by the party at the time of taking such 
oath to hâve been false and untrue. * • * To constitute perjury it Is not 
sufficient that the oath so taken be false and untrue as to some material 
matter, but It must further appear tha't the party knew at the time of taking 
his oath that the same was false and untrue." 

The vice of this définition is in omitting that the party should hâve 
sworn falsely "willfully." The text-books andi ail the authorities 
known to me include in the définition the word "willfully." It has a 
distinctive office in the définition of this crime, for which there is no 
Substitute in law. It is the descriptive term of the corrupt mind, of 
the evil intent. The indictment itself, in order to comply with thé 
requirements of the fédéral statute, must allège that the act was donc 
willfully. The statute (section 3294) respecting the affidavit in ques- 
tion déclares "that if any witness making such proof , or any applicant 
making such affidavit or oath, shall knowingly, willfully, or corruptly 
swear falsely to any material matter, etc., shall be deemed guilty of 
perjury" ; tnus showing that in the mind of the lawmaker, the terms 
"knowingly and willfully" hâve their separate, distinctive office. 

In Nurnberger v. United States, 156 Fed 735, 84 C. C. A. 391, the 
court said: 

"The very gist of the crime of perjury is made by the statute Itself to dé- 
pend upon the fact that the oath made should not only be false, but the false- 
hood must hâve been willfully and corruptly asserted. So if the affidavit made 
or procured was In ignorance of its' contents, or under a mlsapprehehàibn of 
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Its purpose, no matter how culpably négligent lu a civil action the party mlght 
be, he could not be convlcted ot perjury, because the act was wanting In the re- 
qulred wlUïulness and corruption." 

It is not a good answer to this in my judgment to say that in the 
preceding part of the charge the court read to the jury the statute, 
which uses the word "willfully" as a définition of the crime. As the 
court subsequently in its charge, ift explaining to the jury the essen- 
tials of the crime, omitted the term "willfully," the presumption should 
be indulged in favor of the défendants that the jury rather gave heed 
to the exposition given by the court to the statute. Nor is it maintain- 
able on reason or authority that the phrase "the party knew at the 
time of taking his oath that the same was false and untrue" is the 
équivalent of the term "willfully," as that language only brought into 
considération the knowledge of the afïîant, which trials under this 
statute demonstrate to be a mère matter of information or under- 
standing of the law among the entrymen. As the term "willfully" 
in the charge of perjury has become canonized in the définition of the 
law as expressive of the corrupt mind and wicked intent, it will estab- 
lish a dangerous précèdent for a court of this high jurisdiction to jus- 
tify said instruction, thereby substituting some other expression, which 
may or may not convey the légal sensé of the term employed in the 
statute. 

Acts or Statements by One of the Conspirators. 

The court in its charge made the following statements, which were 
separately excepted to : 

"The princîple of law and nile of évidence is that when once a conspiracy or 
comliinatlon is established, and the defendant's connection therewith is shown 
by Independent évidence, that he is bound by the acts, déclarations, and state- 
ments of his co-conspirators, because in 'that event he is deemed to assaut to or 
eommand what Is done by any other In furtherance of the common object. 
» * * " 

"If you flnd that he [that Is, one of the défendants] was a party to such con- 
spiracy, then the statements and déclarations of his co-conspirators may be 
considered as If made by hlm. * • * " 

"Should you flnd that a conspiracy exlsted, and that the défendants were 
parties thereto, then you should Inquire whether or not one or more of the 
parties to such conspiracy did the act or acts in pursuance or in furtherance of 
such conspiracy as is charged in the indictment, which acts I bave denom- 
Inated and called the 'overt acts' ; for, although a conspiracy may bave exlsted, 
unless some one or more of the overt acts charged in the indictment are es- 
tablished to hâve been committed by one or more of the conspirators, the of- 
fense charged in the Indictment would not be established." 

The fatal objection to this charge was the failure to recognize and 
déclare the established rule that, while whatever is said or done by 
eithef one of the parties may bind the others, it must be said or done 
in furtherance of the common design; and, therefore, the books say: 

"Evidence as to what was said or done by the other conspirators must be 
llmited to thelr acts and déclarations made and done whlle the conspiracy was 
pending, and In furtherance of the design ; what was said or done by them be- 
fore or afterwards not belng wlthin the principle of admisslbility." Wright 
& Carsou on Crim. Consplracies and Agreements, p. 128. 



EICHARDS ▼. UNITED STATES. 949 

So the Suprême Court in Wiborg v. United States, 163 U. S., loc. 
cit. 657, 16 Sup. et. 1137, 1197, 41 L. Ed. 289, and Logan v. United 
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, said : 

"The déclarations must be made In f urtherance of the common object, or 
must constitute a part of the res gestae of acts done In such furtherance." 

Greenleaf on Evidence (15th Ed.) vol. 3, p. 94, asserts the rule to 
be that: 

"Evidence of what was sald or done by the other consplrators must be 
Umited to their açts and déclarations made and done whlle the consplracy was 
pending, and in furtherance of the design." 

The charge of the court was not so limited and guarded. From its 
terms the jury might well hâve concluded that any statements, made 
by any of the alleged conspirators, at any time or place, should be 
attributed to and bind ail of the other défendants, regardless of the f act 
as to whether it was part of the res gestae, made in furtherance of the 
common design, or was a mère narration. 

Instruction No. 23 requested by the défendants, is as foUows : 

"Notwlthstanding you may believe that some of the entrymen may, at the 
time they made their entries, hâve had an intention not to live on the land em- 
braeed therein, the fact that they had intention to live thereon is not material 
for your considération In detemiinlng whether or not the défendants were act- 
ing fraudulently, unless you flnd that such intention not to live on the laud was 
actually known to the défendants before or at the time such entry was made. 
It is not sulHeient for you to surmise or suspect such knowledge on their part, 
but you must be satisfled from the évidence, beyond a reasonable doubt, that 
the défendants had such actual knowledge at the time such entries were made." 

The court refused this instruction, and the only relevant instruction 
given is as follows: 

"The jury are instructed that the fact that somebody in the course of the 
proceedings before the United States Land Department bas made a false state- 
ment or false affldavit is not chargeable or imputable to the défendants, unless 
it is shown by the testimony clearly and unmistakably and beyond a reasonable 
doubt that the défendants in this case knew of the fact that such affldavit was 
false, and procured it to be made with such knowledge." 

This instruction is a mère generality. It refers only to false state- 
ments or affidavits made by somebody before the Land Department. 
The jury might well hâve been left to mère spéculation as to what it 
was directed; whereas, the instruction requested by the défendants, 
and which was vital, went directly to the testimony of some of the 
entrymen, who were permitted to testify that they did not intend to 
live upon the land in question. It is a wholesome rule, stated by Mr. 
Justice Story, in Livingston v. Maryland Insurance Company, 7 
Cranch, 544, 3 L. Ed. 421, that if in point of law the party is entitledi 
to the direction by the court touching a spécifie matter, it is error to 
refuse it, although the direction af terwards given by the court might, 
by inference and argument, in the opinion of the court be pressed to 
the same extent. 

"The party bas a right to a direct and positive Instruction; and the jury 
are not to be left to believe in distinctions, where none exist, or to reconcile 
propositions, by mère argument and inference. It would be a dangerous prac- 
tice, tending to mlslead, instead of enlighten, the jury." Cahn v. Eeld, 18 Mo. 
App. 135 ; Thompson on Charging Jurles, § 78. 
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Théine are other încidènts confleçtedi with the ■■ triai- complained of by 
the détendants not unWorthy of cidnsideration ;; but a discussion of 
them would undulypfolong this already extended dissent. 

Inmy judgment, the defendantsiwere not accordied that fair and im- 
partial trial guaranteed them by the Constitution, and, therefore, the 
judgîiient should be reversed. 



HUNtiNGTON V. UNITED STATES. TODD v. SAME. HOTT v. SAMBif 

(Circuit Court of Appeals, Eighth Circuit. December &, 1909.) 

Nos. 2,714-2,T16. 

■ 1. CBnnjNAL Law (§ 670*) ^Teial— Ebception or Evidence. 

It Is not the duty of the court In a crlmlnal case to separate admissible 
frôni Inadmissible évidence when eiiibraeed In a single offer, and where a 
document not objected to was Jolned In an oflfer with one objected to and 
inadmissible the court was justlfied In excludlng both. 

[Ed. Note. — For other cases, see, Crlmlnal Law, Cent. Dlg. § 1595; Dec. 
Dig. § 670.*] 
2. Cbiminal Law (§ .S64*) —Evidence— Res Gest^;. 

On the trial of a défendant charged with conspiracy to procure fraud- 
ulent homestead entrles of public lands, testlmony that défendant cor- 
rectly explained the rèqulrements of the homestead law as to résidence, 
etc., to persons who were not mentloned in the Indlctment or the govern- 
ment's évidence as havlng any connection with the offense charged was 
Irrelevant, and not admissible as part of the res gestae. 

[m. Note.— For other cases, see Crlmlnal Law, Dec. Dig. § 364.*! 

Philips, District Judge, dlssentlng. 

In Error to the District Court of the United States for the District 
of Nebraska. 

Thomas M. Huntington, Ami B. Todd, and Fred Hoyt were each 
convicted of conspiracy, and each brings error. Affirmed. 

See, also, 149 Fed. 443. 

W. F. Gurley and J. W. Woodlrough (D. O. Dwyer, on the brief), 
for plaintiffs in error. 
S. R. Rush and Charles A. Goss, for the United States. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. Thomas M. Huntington, Ami B. Todd, and 
Fred Hoyt were convicted of conspiracy to defraud the United States 
of the title, possession, and use of pubhc lands in Nebraska by means 
of "false, feigned, fraudulent, untrue, illégal, andi fictitious entries" 
under the homestead laws, and to commit the offense of suborning 
perjury. They were indicted jointly with Bartlett Richards and ôthers, 
whose writs of error bave just been disposed of (175 Fed. 911), but 
had a separate trial. So far as they require considération, the objec- 
tions of the présent défendants to the indictment are answered by the 

•For otber casea seeiSame toplc & {.nvmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Index*» 
t Rehearlng denied Aprll 16, 1910. 
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références in the opinion in the other case, and they need not be re- 
peated. That opinion may also be consulted for a description of the 
character of the case against them. 

Irving D. HuU, who was charged as a party to the conspiracy, testi- 
fied for the government that he had been engaged by Huntington to 
get men who had had long service in the army of the United States 
to go to Nebraska and make homestead entries on public lands subject 
to the Kinkaid act (Act April 28, 1904, c. 1801, 33 Stat. 547 [U. S. 
Comp. St. Supp. 1909, p. 543]), and that Huntington said they could 
"prove up" by merely visiting the lands every six months. HuU ac- 
cordingly made the same représentations to those he induced to make 
the entries, but they took the oaths regarding settlement, résidence, 
and cultivation necessary in case of homestead entries. One of the 
entrymen also testified Huntington said the same to him. To rebut 
this feature of the government's case défendants offered in évidence 
a letter to Huntington from one Uriah Clark, stating he had been in- 
formed that visits at six months intervais were sufficient, but that the 
oath he took indicated he must make his home on the land, and asking 
Huntington's advice how to hold the land without living on it. They 
also oiïered a press copy of Huntington's reply to Clark, in which he 
properly explained the requirements of the law. Counsel for the gov- 
ernment said there was no objection to the letter written by Clark, 
but that they objected to the press copy of the reply, because sufficient 
foundation had not been shown for the introduction of such second- 
ary évidence. The two papers were joined in one offer. They were 
not ofïered separately. The trial court excluded them, and complaint 
is made of the ruling. We think the court was right. The reasons 
given for Clark's f ailure tO attend the trial and for the nonproduction 
of the original reply of Huntington were mère hearsay, nor was suffi- 
cient diligence shown in the premises. The duty of ségrégation and 
sélection of admissible from inadmissible évidence ofïered together 
cannot be imposed on a court, and, though no objection was made to 
the letter of Clark, that which Was joined with it in the ofïer justified 
the rejection of both. It may also be observed in this connection that, 
aside from the bare unsworn statements in Clark's letter, it did not 
appear that he ever had any connection whatever with any of the 
transactions involved in the case, or had ever entered or tried to enter 
any lands in Nebraska. Stripped of incompétent support, the évidence 
ofïered was in the nature of self-serving déclarations of the défendant 
Huntington. 

It is also urged by défendants that the court erred in excluding tes- 
timony of their witness McDowell. He testified that in October, 1904, 
he was présent at a conversation in Merriman, Neb., between Hunting- 
ton and three old soldiers, Smith, Gard, and Van Slike. The court 
denied défendants' offer to prove by McDowell that Huntington cor- 
rectly explained to them the requirements of the law as to résidence 
on lands entered as a homestead and read in full to them a form of 
homestead affidavit. This is claimed to be admissible as part of the 
res gestse. The rule is that circumstances, acts, and déclarations, which 
are so interwoven or connected with a transaction which is the sub- 
ject of judicial inquiry as to be necessary to a just understanding of 
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it, should be received in évidence; but they should appear to be its 
undesigned accompaniments, free from any calculating purpose of 
those concerned. In other words, they should fit and hâve an immé- 
diate and natural relation to the principal fact. But no act with which 
the three soldiers had to do was charged in the indictment as an overt 
act, there was no mention of them in the varions counts, nor did the 
government introduce évidence of any transaction in which they par- 
ticipated, similar to those related in the indictment, for the purpose 
of showing the intent of défendants in their conduct charged as being 
contrary to law, nor évidence that défendants or any one for them 
solicited or procured those soldiers to make f raudulent or illégal home- 
stead entries, or misrepresented to them the requirements of the law. 
It did not appear that in fact they made entries. There was only casual 
and incidental mention of them in the évidence. It is suggested they 
beîonged to one of Irving D. Hull's parties, but this was not shown. 
Hull did not mention them, nor did the défendant Huntington, whose 
testimony preceded that of the witness McDowell. The statements im- 
puted to Huntington did not accompany or illustrate any act involved 
in the case, but appeared to hâve been voluntarily made to strangers 
to the record. Again, Huntington had already testified that his interest 
in the transactions in question was in the sale of leases obtained from 
the entrymen; so it is manifest such an interest might be subserved 
by encouraging some to make entries and by discouraging others. He 
was not engaged in the business without hope of compensation or 
reward for his labors and expenditures, andi whether he would likely 
receive it in a particular case would dépend upon the attitude of the 
prospective entryman. If the entryman was undesirable, there was no 
inducement to do otherwise than tell hini what the law required in 
the way of settlement, résidence, and improvement> and there was quite 
a gênerai accord that the truth was a sufficient discouragement. 

The sufficiency of the évidence was challenged by a request for a 
directed verd^ict, which the court denied. No useful purpose will be 
served by setting forth the détails of the évidence. That for the gov- 
ernment was along the lines indicated in the opinion in the other case, 
and, though the défendants hère testified in their own behalf and of- 
fered additional proof, the verdict of the jury had substantial support. 

The Judgment is afîirmed. 

PHILIPS, District Judge (dissenting). Viewing this in connec- 
tion with that of the preceding case of Richards v. United States, 
175 Fed. 911, the conviction of this group of défendants, on the neces- 
sary theory that they intended by what they did to acquire the title 
to the lands, is more indefensîble than the former convictions. The 
inculpation of Huntington, the représentative of this group, depended 
mainly upon the testimony of the witnesses James and I. D. Hull. 
The theory of the government was that the Hulls, in procuring old 
soldiers to make entries under the homesteadJ act, were acting under 
authority from Huntington, and that they represented to said entry- 
men, at the instance of Huntington, that the government did not re- 
quire them to live upon the lands they might enter, and that the re- 
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quirements of the law would be satisfied should they visit the lands 
every six months. The substance of Hull's testimony was that Hunt- 
ington wanted him to obtain declaratory statements from old soldiers 
to file on the land; that he wanted as many declaratory statements 
as he could get before the date the Kinkaid law went into effect. HuU 
further testified that Huntington told him that a soldier could prove 
up by visiting his land every six months, and that the soldiers he took- 
out to Nebraska during the years 1904 and ld05, under the arrange- 
ment with Huntington, were so advised; he paying the expansés of 
the parties. 

A number of said witnesses were called for the government. One 
of them, named Edwards, living at Logan, lowa, who was acquainted 
with I. D. Hull, and knew him in the army, testified that he had a 
conversation with him in 1904 relative to entering a homestead in the 
fall of that year; Hull stated that he could go into Cherry county, 
Neb., and file on a section of land, and by going there every six months 
for a few days, he could finally prove up without living continuously 
•on the land, and that his expenses would be paid ; that after signing 
a declaratory statement, he went from Logan, lowa, in company with 
a number of others, to Gordon; that in said company were the two 
Millimans, from Logan, and others ; that they left Logan about the .'5th 
■or 6th of October. A number of other witnesses from lowa testified 
that they made their declaratory statements and filings under the same 
drcumstances. One of thèse witnesses testified that he had a conversa- 
tion with Jim Hull, who wanted him and other old soldiers to go out 
to Nebraska and take a homestead under the Kinkaid act. 

"He said we could get a section of land, and only hâve to go out once every 
six months on the land. He told me that there were lots of them going out, 
and our expenses would be paid. I filed a soldier's declaratory statement in 
lowa, and went out In July, 1904. I thinlî there were eight of us. When we 
got to Gordon, I saw Huntington, the défendant, but did not hâve any con- 
versation with him." 

He was then asked to state what the old soldiers said to Hunting- 
ton, and what they said to him. His answer was "that he couldin't tell 
very much." He then named the soldiers that were in the party, 
which is important, as it tends to identify the other soldiers who were 
présent as being the ones by whom a certain statement referred to in 
the majority opinion made by Huntington was sought to be placed 
in évidence. Others of thèse soldiers introduced by the government 
testified to the présence of certain soldiers at the time and place of 
said conversation, which tended to identify the time and place as that 
in question. Huntington testified on the trial of this case to the efïect 
that he had never at any time stated to any entrymen that he did not 
hâve to live upon his land ; that he was well acquainted with the law 
requiring bona fide résidence, and whenever inquired of he stated the 
requirements of the law as to résidence. In this condition of the case 
counsel for Huntington, after showing by Huntington that he received 
it, ofïered in évidence the following letter written to him by one of 
the soldiiers residing at the town of Woodbine, lowa, where HuU was 
procuring entrymen as aforesaid. 
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"Woodblne, la., Aiig. 25, 1904. 
"Thos. M. Hunttagton, Gordon, Neb.— Dear Sir: I recelved your letter of 
22d yesterday and hesitated to answer, for fear youmight get Into a lawsnit 
In contesting this matter, but in carefully looklng the papers over I hâve cou- 
eludéd to slgn and forward to you. Now you sald you would let me know how 
it came ôut. How long wiU It take to flnd ont. Please let me know as soon as 
you flnd out. And now I want you to answer a few more questions. I was 
told before golng up there that I dld not hâve to Uve on the land, but only be 
on it evéry six months and that was ail the law requlred. Now then the oath 
I take says I must live on the land and make it my home to hold It. Now Mr. 
I. D. HuU says there is a way to get aroand that, but don't tell how it Is. Now. 
what I want you to tell me is how I am going to hold that land without llving 
on it, for I am never going to Uve on it, Please help me to see the way out 
and oblige. Yours very truly, Uriah Olark." 

In answer to which Huntington wrote the foUowing letter : 

"August 2T, 1904. 
"Mr. Ùriah Clark, Woodbine, lowa— Dear Sir: I am In receipt of your 
letter of the 2ôth, with appeal signed and returned. ïou were misinformed 
when you were told that you did not hâve to live on your claim. It is sup- 
posed to become your résidence af ter the flrst six months. Now a résidence 
does not imply that you must be on the land every minute of the time, and 
absence for long periods for good causes will not impair your résidence. But 
the government insists tiat it be your home from the end of the flrst six 
months until the time for final proof. The government looks at the intention 
of the homesteader, and will be more particular in regard to it than to the 
letter of the law. I know of cases where homesteaders became sick and were 
obliged to leave their claims for médical treatment. They were on their land 
hardly at ail, yet for this cause they were allowed to make proof. My home 
is at Gardon, and I will soon hâve a homestead hère. , I shall live in Florlda 
for three or four months every year, and be away frpm home a large part of 
the time otherwise ; but thèse absences will not affect my rights to the home- 
stead. 'J thlnk that you will understand the matter ïiow, and I am of the 
opinion that the government offiçers will be as lenlent towards the old soldiers 
as it Is, possible for them to be. Tours truly." 

Huntington testified that he had tried to obtain the présence of said- 
Clark by subpœna as a witness at the trial, but was advised that Clark 
was sick and unable to attend court; that Clark informed him he 
had lôst !or destroyed the letter received by him frpm Huntington. The 
said letter oiïered in évidence from Huntington to Clark was copied 
in Huntington's letter book kept by him, and, while this copy was 
unsigiled by Huntington, he explained in his testipony that he did. 
not sign the letter, until after it was copied, and that the original sent 
by mail to Clark was: signed by him. This letter, appear s in its regular 
order of date with other correspondence had and kept by Huntington. 
This correspondence was excluded by the court. The défendants aiso 
offered to show by Dr. McDowell that in October, 1904, he saw the 
defefidant Huntington in his office with old soldiers named Smith, 
GardI, and Vah Slike, to whom he was introduced, and that he heard 
a conversation between thèse soldiers (who were homestead entrymen) 
and Huntington, in which Huntington stated to them that they were 
required by law to live on their land continuously for five years, less 
the time of their military service, and that Huntington then and there 
read to thèse men the homestead affidavit and "the form of such affi- 
davit." This évidence was excluded by the court, as indicated by 
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thè interlocution, for the reason thàt they were not named in the ihdict- 
ment as entrymen and that it was mère hearsay. 

Due considération and investigation hâve fully satisfied my mind 
that said action of the court constitutes réversible error. In the con- 
sidération of this question it should be kept constantly in mind that 
the gist of the indictment is the existence of the imputed fraudulent 
purpose of Huntington in procurirtg old soldiers to make the declara- 
tory statements and entries. It is a universally recognized rule of 
évidence that whenever it is material to prove the state of a person's 
mind, or what were his intentions, you may prove what he said, "be- 
cause it is the only means by which you can find out what his inten- 
tions are." This rule is statedl by Mellish, L,. J., in Sugden v. St. 
Leonards, L. R. 1 P. D. 154, as f oUows : » 

"Wherever it Is material to prove the state of a person's mind, or what was 
passlng in It, and what were his intentions, there you may prove what he said, 
beeause that is the only means by which you can flad out what his Intentions 
were." 

Accordingly the Suprême Court has repeatedly said in substance 
that : 

"Great latitude Is allowed.in the réception of circumstantlal évidence, the 
aid of which is constantly required, and therefore, where direct évidence of 
the fact is wanting, the more the jury can see of the surrounding faets and 
circumstances the more correct their judgment Is likelyto be. 'The oom- 
petency of a collatéral fact to be used as the basis of legitimate argument Is 
not to be determined by the ccmclusiveness of the Inferences it may afford in 
référence to the lltlgated fact. It is enough if thèse may tend, even in a sllght 
degree, to elucldate the Inquiry, or to assist, though remotely, to a détermina- 
tion probably founded on truth.' " WlUiamson v. U. S., 207 U. S., loe. cit. 451, 
28 Sup. et. 163, 172, 52 L. Ed. 278. 

This rule should apply as well in favor of the défendant as against 
him, especially in a criminal proceeding. If the government, in en- 
deavoring to niake out a case, may be permitted to indulge a wide 
range of latitude in the development of concomitant facts and cir- 
cumstances to enable the jury to ascertain the state of the defendant's 
mind as illustrated by a given incident, it must obtain that the jury 
shouldl be permitted to hear, not alone the facts and circumstances 
tending to inculpate the défendant, but also the corrélative facts, acts, 
and déclarations of the défendant which tend to his exculpation. It 
has often fallen under my observation, at the bar and on the bench 
(the propriety of which has scarcely been questioned), that where, 
in the investigation of the existence of an alleged fraudulent transac- 
tion of the défendant, the plaintifï or the prosecution put in évidence 
the déclarations and acts of the défendant made during the time.the 
claimed fraud was being perpetrated, the défendant may also put in 
évidence corrélative, germane statements, made under like circum- 
stances before the litigation arose, which tend to négative the truth 
of the claimed inculpatory statements. 

In the présent instance the government sought by I. D. Hull to 
show that he was representing the défendant Huntington in stating 
to old soldiers at Woodbine, lowa, where said Clark livedl, that they 
would not be required to live on the land ; that it would be sufficient 
if they visited it once in every six months. Huntington testified that 
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he neither Iliade nor authorized to be made such statements. Clark» 
residing in said town, to satisfy himself as to the truth of said repré- 
sentations, wrote to Huntington the letter of inquiry, in which he said: 

"And now I want you to answer a few more questions. I was told before 
going up there that I dld not hâve to live on the land, but only be on It every 
six months, and that was ail the law required. Now then the oatb I tak© 
says I must lîve on the land and make It my home to hold It. Now Mr. I. D. 
HuU says there Is a way to gct around that, but don't tell how it Is. Now what 
I want you to tell me Is how I am golng to hold that land without llvlng on 
It, for I am never going to Ilve on it. Please help me to see the way ont and 
oblige." 

To this Huntington promptly replied, in which he said : 

"You were misinformed when you were told that you dld not hâve to llvfr 
on your èlalm. It Is supposed to become your résidence after the flrst six 
months. Now a résidence does not imply that you must be on the land every 
minute of the time, and absence for long periods for good causes will not im- 
pair your résidence. But the government insists that it be your home from 
the end of the first six months until the tlme for final proof. The government 
looks at the intention of the homesteader, and wUJ be more partieular in re- 
gard to It than to the letter of the law." 

The alleged conspiracy was then in opération, a continuing thing» 
and this statement was, therefore, in a sensé a part of the res gestae. 
State V. Gabriel, 88 Mo. 631. Is it possible to conceive that if Hunt- 
ington, as the government claims, was seeking to procure entries by 
misrepresentations respecting the required occupancy of the premises, 
he would hâve written such a letter to Clark in the very town where 
the other soldiers lived ? It was a contemporaneous act, a statement 
made by the défendant in response to direct inquiry, in contradiction of 
Hull's représentations, to set the soldiers and himself right. Exclu- 
sion of this correspondence cannot be justiiied on the ground that,. 
without the évidence of Clark that he received the letter, it was mère 
hearsay. Huntington testified that he signed and duly posted the 
letter. It is settled law that when a letter is so posted "it is presumed, 
from the known course of business in the Post Office Department, that 
it reached its destination at the regular time, and was received by the 
person to whom it was addressed." Rosenthal v. Walker, 111 U. S., 
loc. cit. 193, 4 Sup. Ct. 386, 28 L. Ed. 395 ; Dunlop v. United States, 
165 U. S. 495, 17 Sup. Ct. 375, 41 L. Ed. 799. 

It is equally a misconception to apply to this évidence the rule of 
post litem motam déclarations. Even in that view "the mère possi- 
bility of a bias or désire to misrepresent is not sufficient" to exclude 
it. Doe v. Davis, 10 Q. B. 325; People v. Insurance Co., 25 Wend. 
(N. Y.) 215; Shields v. Boucher, 1 De G. & Sm. 40. Wigmore, in 
his treatise on Evidence (volume 3, par. 1732), very pertinently and 
sensibly observed on this topic: 

"It Is argued that the party must not be allowed to 'make évidence for him- 
self.' But this objection applies equally to many classes of statements under 
the présent exception, and is yet not thought of as fatal. Moreover, the notion 
of 'making' — that is, 'manufacturlng'— évidence, assumes that the statements 
are false, which is to beg the \vhole question. Then it is further suggested that 
at any rate the aceused, if guilty, may bave falsely uttered thèse sentiments 
in order to furnlsh in advance évidence to exonerate hlm from a eontemplated 
crime. But hère the singular fallaey Is committeû of taklng the possible 
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trlckery of guilty persons as a ground for excluding évidence in favor of a 
person not yet proved guilty ; in other words, the fundamental idea of tlie pre- 
sumption of innocence is repudiated. We elaborate this presumption in pain- 
f ul and quibbling détail ; we expend upon it pages of judieial rhetorlc ; we fur- 
ther maintain, wlth sentimental excess, the privilège against self-crlminatlon ; 
in short, we exhaust the resources of reasonlng and strain the prii'"iples of 
common sensé to protect an accused person against an assumption of guilt 
until the proof is irrésistible; and yet, at the présent point, we throw thèse 
fixed principles to the winds and make this presumption of guilt In the most 
violent form. Because (we say) this accused person might be guilty, and 
therefore mlght hâve contrived thèse false utterances, therefore we shall ex- 
clude them, although without this assumption they indicate feelings wholly in- 
consistent wlth guilt, and although, if he is Innocent, their exclusion Is a 
cruel deprivation of a most natural and effective sort of évidence." 

The crux of the whole issue was and is, With what mind or intent 
was the défendant acting? The government was indulged to put in 
évidence, through the mouths of witnesses brought from Woodbine, 
the déclarations of HuU as representing Huntington. Not only that, 
but the testimony of entrymen, not named in the indictment, as to what 
were their intentions, and what this and that person said to them, 
charged as participants in the conspiracy. And the court instructed 
touching this as f ollows : 

"Some évidence has been given of transactions and conversations between 
some of those charged as conspirators with others than those named in the 
several counts of the indictment as havlng made homestead entries, relatlng 
to what are claimed to be slmilar transactions to those charged in the indict- 
ment. 'This évidence was admitted, and-may be considered by you, not to show 
any other offenses than those alleged in the indictment, but only as bearing on 
the question of the intent or guilty knowledge of the parties accused by this 
Indictment, as to the offenses alleged in this indictment." 

Shall it be declared to be the law of the land that the government 
may pick out such witnesses as suits its purpose, from a given locality, 
to show the déclarations of claimed agents of the défendant on the 
issue of criminal intent, and then bar the défendant from showing the 
contrary statement, made by himself to other entrymen of the same 
class who made entries under the same circumstances, and during the 
same period of the opération of the alleged conspiracy, bearing on the 
issue of intent? As already stated, the crucial issue on trial was 
whether or not Huntington authorized Hull to state what some of the 
witnesses called by the government testified Hull said to them. Was 
it not a fact, a circumstance to go to the jury, what Huntington, con- 
temporaneously with the running of the alleged fraudulent transac- 
tions said in person to other like entrymen, tending to show as it did 
that such was not the authorized statement of Hull? What other or 
better corroborative circumstance could the défendant furnish of his 
own version given on the witness stand? It was for the jury, and 
not the court, to détermine whether the letter written by Huntington 
to Clark and his statements made to the entrymen Smith, Gard, and 
Van Slike, were in good faith, an honest expression of his mind. Dan- 
forth v. Streeter, 28 Vt. 491 ; Eagon v. Eagon, 60 Kan. 697, 57 Pac. 
942. Quite pertinent to this question is the récent holding in Hibbard 
V. United States (C. C. A.) 172 Fed. 66, 70, 71. 
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On the merits the conviction of the défendant Hoyt is the most ih^ 
defensible of alL It is not too nauch, in my opinion, tô say that it rests 
almdst entirely ùppn mère conjecture and suspicion, and not upon 
that affirmative proof the law exacts in criminal prosecutions. The 
évidence shows that Hoyt was a United States commissioner at Gor- 
don, Neb. He vi^as the only practical operator of a typewriter in the 
small village. He was connected with the Maverick Loan & .Trust 
Company as vice président. The défendant Huntington was also con- 
nected therewith as an officer. The business of the company was the 
buying and selling of lands. The évidence was that said trust com- 
pany had no connection with or interest in the rnatter of procuring 
entries under the homestead act, or in obtaining leases from such 
entrymen. Huntington, independent of Hoyt, long prior to the enact- 
ment of the Kinkaid acl, had been engaged in obtaining from home- 
steaders leases and selling the same, and pursued that business under 
the Kinkaid act. The testimony of both Huntington and Hoyt was 
that Hoyt had no connection with or interest in that business of 
Huntington's ; that he had but a very limited acquaintance with any 
■of the other défendants in the' indictment. His office was in the same 
building with Huntington, and, as he was the only typewriter and com- 
missioner there, he had for some time prepared the declaratory state- 
ments or affidavits for persons making entries under the homestead 
act. As an accommodation to Huntington, when not officially or 
otherwise engaged, he did writing for him on his typewriter, for which 
he neither charged nor received "any compensation other than the 
mutual accommodations between Huntington and himself. He was 
never interested in any leases taken or sold by Huntington. As a 
mère act of accommodation, on requèst of some of the parties, he 
assisted them in getting teams to go to see land by intending entrymen. 
. To implicate Hoyt with Huntington, the prosecution relied upon a 
letter written by I. D. Hull to Huntington on September 29, 1904, 
which stated : 

"That one Crow who came up with Hull on the 6th day of that month and 
tîled on land had slnce dled, and Inquired as to what the heirs would hâve to do 
to prove up," etc. 

On receipt of that letter Huntington applied to Hoyt for advice 
as to what was to be donc, whereat he indorsed on the bottom of that 
letter in pencil the following: 

"They wlll make proof when hls tlme expires, same as he would had he 
llved. They do not hâve to do anythlng, only to see that the land Is cultivated 
for their beneflt and proper improvements made. This is ail provided for, I 
belleve, by the lease Crow made when he was hère." 

Ail this was a complète and satisfactory explanation of the testi- 
mony of some of the entrymen to the effect that their papers, etc., 
were prepared by Hoyt, and that Huntington was with Ho3rt. To 
warrant the conviction of a party as a member of an alleged conspiracy, 
the évidence must show that he was cognizant of the existence of the 
fraudulent scheme as alleged; that he consciously became a party 
to it, whereby he became bound by every overt act done by any of 
the conspirators in furtherance of the criminal enterprise. There is 
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no stifficient évidence of any such knowledge or any such act on the 
part of Hoyt. The very utmost that could be tolerably conjectured as 
to him is that he knew Mr. Huntington was engagea in getting and 
selling leases obtained from entrymen. There is not a shadow of 
tangible évidence that he had any information or knowledge of any 
conspiracy between Huntington and the other défendants to obtain the 
title to any of this land by means of simulated entries under the home- 
stead act. Everything donc or said by Hoyt was perfectly consistent 
with his and Huntington's évidence as to the capacity in which he was 
acting in thèse transactions, rather than evidencing guilty knowledge 
or guilty conduct. The request for a directed verdict in his case should 
hâve been given. 
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H. BAÏERSDORFER & C50. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

Nos. 17, 18 (1,974). 

1. CusTOMS DuTiES (§ 37*)— Classification— "Oenamental Leaves"— Dted 

Gbasses— Bleached GKasses. 

Bleached or dyed grasses that are intended for ornamental or décorative 
purposes are classîble as "ornamental * * ♦ leaves » * * not spe- 
clally provlded for," under Tarife Act July 24, 1897, c. 11, § 1, Schedule N. 
par. 425, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675), rather than under 
paragraph 449, 30 Stat. 193 (U- S. Comp. St. 1901, p. 1678), as "manufac- 
tures" of grass, or under section 2, Free List, par. 566, 30 Stat. 198 (U. S. 
Comp. St. 1901, p. 1684), relating to "grasses * * * not dressed or man- 
ufactured." 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 37.*] 

2. CusTOMS DuTiES (§ 37*)— "OBNAMENTAt Leaveb"— Peepabed Palm Leaves. 

Palm leaves that hâve heen subjected to a process of painting, etc., to 
glve them thelr natural appearanee and to prevent décomposition, are 
dutiaWe as "ornamental ♦ • * leaves * « • not speclally provlded 
for," under Tarife Act July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 
Stat. 191 (U. S. Comp. St. 1901, p. 1675), rather than as "palms, preserved, 
* * * suitable for décorative purposes," under Schedule G, par. 231, 
30 Stat. 170 (U. S. Corap. St. 1901, p. 1650). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 37.*] 

3. CtrsTOMS DuTiES (§ 37*) — "Ornamentai. Leaves" — Weeaths and Ceosses 

ON WlEE— ABTICLES IN PaBT OÏ METAL. 

Wreaths and crosses mounted on wire frames are dutiaWe as "orna- 
mental * * * leaves * * * not speclally provlded for," under Tarife 
Act July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 Stat. 1901 (U. S. Comp. 
St. 1901, p. 1675), rather than as articles In part of métal, under Schedule 
C, par. 193, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

Cross-Appeals from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

The décision below (171 Fed. 286) reviewed, and reversed in part, 
a décision by the Board of United States General Appraisers, which 
had affirmed the assessment of duty by the coUector of customs at the 
port of Philadelphia. 

*For other cases see same tqpic & i numbeb lu Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 



960 175 FEDERAL BEPORTBB. 

The goods In controversy were descrlbed as foUows In the opinion of the 
Board of General Appralsers: Areca blatter (Bxhlblt 2), cycas leaves (Exhiblt 
3), magnolia wreath (Bxhlblt 4), Uex (holly) wreatli (Exblblt 6), ruscus cross 
(Exhiblt 7), ruscus wreath (Exhibit 10), phénix leaves (Exhlblt 11), leaves In 
form of cross (Exhlblt 12), grasses (Exhiblt 13), and palm leaf wreath (Ex- 
hibit 14). With the exception of the grasses (Exhibit 13), the Circuit Court 
affirmed the Board's conclusion that ail the foregolng were properly classified 
under paragraph 425, tarlfï act of 1897 (Act July 24, 1897, e. 11, § 1, Schedule 
N, 30 Stat. 191 [U. S. Comp. St 1901, p. 1675]), relating to ornamental leaves. 
Sald grasses the Circuit Court held dutlable as "manufactures" of grass under 
paragraph 449. The évidence was undisputed that some of them had been 
bleached and the remainder dyed. In thèse appeals it Is eontended by the gov- 
ernment that the assessment under paragraph 425 should bave been affirmed, 
while the Importera contend that the Circuit Court should hâve held the goods 
to be free of duty under paragraph 566, relating to "grasses * * * not 
dressed or manufactured," citing as authority for this proposition Bayersdorfer 
V. United States, 122 Fed. 968, and United States v. Richard, 99 Fed. 262. 

The testiniony showed Exhlblts 2, 3, and 11 (areca, cycas, and phénix leaves) 
to consist of palm leaves that had been subjected to a process for restorlng or 
preserving their natural appearance and preventlng décomposition. The im- 
porters contend that they are dutlable under the provision In paragraph 251 
"for palms preserved, * * * sultable for décorative purposes." The re- 
malning exhiblts (Nos. 4, 6, 7, 10, 12, and 14) consisted either of wreaths or 
crosses, which were arrangea on wire frames. The frames were estlmated by 
various witnesses to constltute from 5 to 20 per cent, of the cost of the com- 
pleted articles. In accordance with the décision çf the Circuit Court of the 
United States for the Southern District of New York, In Kreshower v. United 
States, 152 Fed. 48-5, the Board and the Circuit Court heid thèse articles to 
bave beèn properly classified under paragraph 425 (ornamental leaves), as 
above stated, rather than as articles in part of métal (laragraph 193). The im- 
porters contend that they should hâve been given this lattér classification — ■ 
under paragraph 193 — on the authority of United States y. Berlinger, 107 Fed. 
800. 

The gênerai testlmony was to the effect that the various goods In dispute 
were sold by florlsts and undertakers for décorative or ornamental purposes. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Jasper Yeates Brinton, 
Asst. U. S. Atty., of counsel, and J. Whitaker Thompson, U. S. Atty., 
on the brief), for the United States. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. Thèse cases involve the classifica- 
tion for duty of importation of grasses, leaves, wreaths, etc. Their 
various kinds and characteristics are stated at length in the opinion of 
the court below, reported at 171 Fed. 286, and need not be hère repeat- 
ed. Both the importer and the government appealed. 

The conclusions reached in that opinion commend themselves to us, 
with the exception of the grasses, which the court below classified un- 
der paragraph 449, tariflf act of 1897. As to them this court is of opin- 
ion that they are more appropriately classified under that clause of par- 
agraph 425 which provides for — 

"artlflcial or ornamental feathers, fruits, grains, leaves, fiowers, and stems 
or parts thereof, of whatever materials composed, not specially provided for 
in this act, fifty per centum ad valorem." 
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The decree of the court, therefore, so far as the appeal of the import- 
er at No. 18 is concerned, is affirmed ; and, so far as the appeal of the 
government at No. 17 is concerned, the decree is reversed, with direc- 
tions to enter the grasses in question under paragraph 435. 



UNITED STATES v. P. B. ANDERSON & CX). 

(Circuit Court of Appeals, Second Circuit. December 14, 1909.) 

No. 99 (5,328). 

L CusTOMS DuTiES (§ 24*) — Classification— "Prkcipitated Chai.k"— "Man- 
ufactures." 

Tlie article produced by tlie artifieial précipitation of elialk, and bolt- 
ing and paclîing it in bags, is not "manufactures" of chalk, witliin the 
meaning of TarifC Act July 24, 1897, c. 11, § 1, Setiedule A, par. 13, 30 
Stat. 152 (U. S. Conap. St. 1901, p. 1627), but is clialk itself, and is dutla- 
ble under the provision in the same paragraph for "chalk artiflcially pre- 
clpitated." 

[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4358-4364.] 

2. CusTOMS Duties (§ 24*) — "Pbepared for Toilet Purposes." 

While, in the provision in TarifC Act July 24, 1897, c. 11, g 1, Schedule 
A, par. 13, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627), for chalk "pre- 
pared for toilet purposes," the préparation referred to Is not, perhaps, 
such as is necessary to make a completed toilet article, there must be 
advancement toward use for toilet purposes, by the admixture of flavor- 
Ing or other ingrédients, or otherwise ; and chalk that has been merely 
precipitated artiflcially, bolted, and packed in bags is not within that 
provision. 

[Ed. Note. — For other cases, see Custoins Duties, Dec. Dig. § 24.*] 

CusTOMs Duties (§ 17*) — Oonsteuction — LiONG-Continued Pbactice — 
DouBTFUL Cases. 

While, in construlng oustoms laws, considération should be glven the 
fact that there has been a long-contlnued practlce in the assessment ot 
an article of import, this circumstance should not control In what is not 
a doubtful case. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 13 ; Dec. 
Dig. § 17.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal by the government from a décision of the Circuit Court, Southern 
District of New York, in a customs case. The merchandise consists of 
chalk precipitated artiflcially. It was assessed for duty by the coUector un- 
der the foUowing portion of paragraph 13 of the tariff act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule A, 30 Stat. 152 [U. S. Cbmp. St. 1901, p. 1627]): 
"Chalk (not médicinal nor prepared for toilet purposes) when ground, precip- 
itated naturally or artiflcially or otherwise prepared * * * one cent per 
pound." It was claimed by the importera in the protest to be dutiable under 
another provision of the same paragraph reading as follows: "Manufactures 
of chalk not specially provided for in this act, twenty-flve per centum ad valo- 
rem." Alternative claims were also made that the merchandise was dutiable 
as an uneuumerated manufactured article or as an unenumerated unmanu- 
factured article. The Board of General Appraisers sustained the contention 
of the importers that the merchandise was dutiable as a manufacture ot 

•For other cases see same topic & 5 numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexei 
175 F.— 61 
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chalk, followlng a décision of the Circuit Court, Southern District of New 
York (Lyon r, United States, 121 Fed. 204) made wltli respect to this Identical 
klnd of merchandise. The Circuit Court affirmed the action of the Board 

wlthout opinion. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, of 
counsel), for the United States. 
B. A. Levett, for the importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The for- 
mer décision of the Circuit Court holding that this article was a manu- 
facture of chalk was retidered in 1903. No appeal was taken from the 
décision, and it was f oUowed by the Treasury Department until the 
présent importation. The importers are right in their contention that 
considération should be given to this circumstance. Long-continued 
practice carries weight, and might be décisive in a doubtf ul case. But, 
notwithstanding the décision of the Circuit Court and the acquiescence 
therein, we cannot regard this as a doubtful case. 

In the first place, it seems entirely clear that, whatever this merchan- 
dise may be, it is not a manufacture of chalk. It is not made from 
chalk. It is chalk. The process which it had gone through is only 
the process necessàry to turn a chalky solution into chalk. It could 
no more be called a manufacture of chalk than could sait obtained 
from the evaporation of the ordinary saline solution be called a manu- 
facture of sait. 

If, then, the merchandise is not a manufacture of chalk, it is un- 
doubtedly dutiable as an unenumerated manufactured or unmanufac- 
tured article, unless it comes within the provision of the chalk para- 
graph already referred to, which applies specifically tb chalk precipi- 
tated , artificially, . And this article is chalk precipitated artificially. 
There would be no. question about the appHcation of the provision, 
were it not for the exception in it. The exception is of chalk "not 
médicinal nor prepared for toilet purposes." It is not claiméd that 
this article is médicinal, so that thè inquiry is whèther ithas been pre- 
pared for toilet purposes. 

. Now, after a caref ul examination of the, évidence, wefind nothing 
to warrant a finding that this merchandise has been prepared for toilet 
purpo;ses. The préparation which it hgs, gone through has been only 
such as has been necessàry to prépare precipitated chalk for the market 
to be used f or any purpose. We cannot think that bolting and packing 
precipitated chàlk in bags préparas it for toilet purposes within the 
meaning of the statute. While the préparation referred to is not, per- 
haps, such as is necessàry to make acompleted toilet article, we think 
the bagged and bolted precipitated chalk must in sortie degree be ad»- 
vanced toward Use for toilet ptirposès, by the ^dmixture of flayoring 
.or othér ingrédients or otherwise, before it cornes within the exception 
oithe.aiCt: .;^. ■ : ■.. , 

The decisioti of the Circuit Court is reversed. 
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UNITED STATES V. MAX MATER & (X>. 

(Circuit Court of Appeals, Second Circuit December 7, 1909.) 
No. 29 (5,181). 

Çdstoms Dxjties (§ 37*) — Cxassification— Measueement of Gloves. 

Iinported. gloves exceeded the statutory divldlng Une as to length In 
some Instances as mueli as a half Inch; but this excess was accidentai, 
and did not affect the value, nor resuit in any advantage to buyer or sel- 
ler. Held, tbat this excess is negligible, and should not affect the classi- 
fication of the gloves. notvpithstanding the provision in Tarife Act July 
24, 1897, c. 11, § 1, Schedule N, par. 439. 30 Stat. 192 (U. S. Comp. St. 
1901, p. 1676), that gloves shall be classifled according to their measure- 
tnent at "extrême length when stretcbed to their fuU extent." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The importers' contention in this cause is that certain gloves hpd been im- 
properly classifled as "over 14 inches in length" and "over 17 inehes in 
length," respectively. under Tarife Act July 24, 1897, c. 11, § 1, Schedule N, 
pars. 439-441, 30 Stat. 192 (U. S. Comp. St. 1901, pp. 1676, 1677). The case 
turns upon the construction to be given the flrst of said paragraphs, reading 
as follows: 

"439. Gloves made wholly or in part of leather, whether wholly or partly 
mauufactured, shall pay duty at the following rates, the lengths stated In 
€ach case being the extrême length when stretched to their fuU extent." 

A décision of the Circuit Court for the Southern District of New York (164 
Fed. 905), affirmed a décision of the Board of General Appraisers reversing 
the collector. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, of 
counsel), for the United States. 

Brown & Gerry (James h. Gerry, of counsel), for importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The paragraphs of the tariff act under 
which the gloves in question were assessed are 440 and 441. Para- 
graph 440 provides for a spécifie duty of $1.75 per dozen pairs on 
schmaschen gloves not over 14 inches in length ; over 14 and not over 
17 inches in length, $2.25 per dozen pairs; and over 17 inches in 
length, $2.75 per dozen pairs. 

Paragraph 441 deals with lamb or sheep gloves and is similar to the 
preceding paragraph, except that the rate of duty is higher. It was 
found on measurement that some of the 14-inch gloves exceeded that 
length by from one-eighth to one-half an inch, and some of the 17- 
ïnch gloves exceeded that measurement by from one-eighth to three- 
sixteenths of an inch. 

The importers protested the collector's assessment, insisting that in 
each instance the gloves should hâve f allen into the next lower classi- 
fication. The Board and the Circuit Court sustained the protest, each 
writing a well-considered opinion. The majority of the court agrée 
with conclusions reached and concur in the reasoning of the opinions 
below. 

•For other cases see same topic & § hcmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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It îs of course true, if an exceedingly narrow and îlliberal construc- 
tion be given the language of the paragraphs in question, that the col- 
lector's action can be justified. A glove which is 14*/8 inches long 
is no doubt over 14 inches, but so is a glove which measures 14^/iooo 
inches. Tariff laws, like other statutes, should be construed in the 
light of common sensé and the objects intended to be accomplished. 
We agrée with the Board in saying; 

"We cannot belleve that Congress Intended that such a narrow, hairsplitting 
construction should be placed upon thèse provisions, espeeially in the light of 
trade expérience as shovvn by the unlform testiuiony of ail the witnesses that 
there could resuit no possible advantage to elther the seller or buyer oi; gloves 
from such infinitésimal excesses of measurement." 

The testimony shows that, with every précaution taken to produce 
gloves exactly 14 and 17 inches in length, it is impossible to do so. 
Différences in leather, température, and in the skill of the cutters or 
the measurers produce slight variations above and below the required 
length, wlych are regarded as negligible by the trade. Indeed, it 
frequently happens that in the same pair of gloves one will be slightly 
longer than the other. Whether a glove is one-eighth of an inch above 
or below the 14 or 17-inch standard makes not the slightest différence 
in its value; it sells for the same price. Neither buyer nor seller is 
benefited by the additional length or injured by the shortage. 

This is not a case where an importer is endeavoring to escape the 
proper duty by undervaluation or misrepresentation of any kind. The 
testimony establishes the entire good faith of the importers ; it shows, 
indeed, that with every reason for securing the exact measurement for 
their 14 and 17 inch gloves, they hâve found it impossible to do so. 

It is stated that this is the first time this question has arisen, and 
when it is remembered that similar provisions hâve been in tariff acts 
for eighteen years, the fact is persuasive to the conclusion that the 
government has not heretofore considered that it has been deprived of 
revenue justly its due. 

The décision of the Circuit Court is affirmed. 



UNIÏED STATES v. E. J. LAVINO & CO. SAME v. O. G. HEMPSTEAD 
& SON. SAME V. J. W. HAMPTON & CO. 

(Circuit Court of Appeals, Third Circuit. November 15, 1909.^ 

Nos. 21-23 (2,020-2,022). 

1. CusTOMS DunES (§ 44*) — CLASSincATioN — FeeboaUjOTS — Similitude to 

Fereomanqanesb. 

The alloys, ferroehrome, ferrovanadlum, and ferrotungsten, are dutiable 
by similitude as ferromanganese, under Tariff Act July 24, 18i)7, c. 11, $ 
1, Schedule C, par. 122, 30 Stat. 159 (U. S. Comp. St. 1901, p. 1C3G). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 44.*] 

2. Customs Duties (§ 26*)— Classification— "Unweought Metals." 

The provision in Tarife Act July 24, 1807, c. 11, § 1, Schedule C, par. 
183, 30 Stat. 166 (U. S. Comp. St. 1901, p. 1645), for "unwrought metals," 
does not Include ferroalloys which, though capable of being wrought Into 
différent forms and shapes, are not to any extent shown to be Imported to 

»Woi other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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be themselves wrought Into useful articles, but are generally used for im- 
partlng certain quallties to steel In the process of its manufacture. 
[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 26.* 
For other définitions, see Words and Phrases, vol. 8, p. 7221.] 

Appeals from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

For décision below, see 171 Fed. 345, in which the Circuit Court 
reversed a décision by the Board of United States General Appraisers 
(G. A. 6,755 [T. D. 28,948]), which had affirmed the assessment of 
duty by the collector of customs at the port of Philadelphia. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (James L. Gerry and 
Charles Fuller, Spécial Asst. U. S. Attys., of counsel, and J. Whitaker 
Thompson, U. S. Atty., and Jasper Yeates Brinton, Asst. U. S. Atty., 
on the brief), for the United States. 

Thomas Leaming and William M. Stewart, Jr. (George J. Harding, 
on the brief), for Lavino & Co. and Hempstead & Son. 

Walter Evans Hampton, for Hampton & Co. 

Before GRAY and LANNING, Circuit Judges, and J. B. Mc- 
PHERSON, District Judge. 

LANNING, Circuit Judge. The question presented by thèse three 
cases is whether the tariff act of 1897 requires ferrochrome, ferro- 
vanadium, and ferrotungsten to be classified for customs duties with 
ferromanganese, mentioned in paragraph 122 (Act July 24, 1897, c. 
11, § 1, Schedule C, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1636]), 
or as a "métal unwrought," mentioned in paragraph 183 of the sched- 
ule of that act. The Circuit Court disagreed with the Board of Gen- 
eral Appraisers, who classified the articles as "metals unwrought" 
under paragraph 183, and put them with ferromanganese under para- 
graph 122. The décision of the Circuit Court is in accord with that 
of the Circuit Court of Appeals for the Second Circuit in United 
States V. Roessler & Hasslacher Chemical Co., 137 Fed. 770, 70 C. C. 
A. 346. The présent attempt of the government to show that, on the 
facts now presented, a différent classification should be made is not 
convincing. There is some évidence before us that thèse ferroalloys 
can be wrought into différent shapes and forms by forging and ham- 
mering ; but it is not shown that such changes are commercially prof- 
itable or that the alloys are to any extent imported to be themselves 
wrought into useful articles. Their well-known gênerai use is for im- 
parting certain qualities to steel in the process of its manufacture. 
Uniformity of décisions, especially in administering the tariff act, is 
most désirable. This is shown in the opinion of the Circuit Court 
rendered in this case and reported in 171 Fed. 245. We agrée with 
that court that the facts in the cases at bar do not warrant a de- 
parture from the classification made in the Roessler & Hasslacher 
Case. 

The decree in each of the three cases is therefore affirmed. 

*For other cases see same topic & i nvmbeb In Dec. & Am. Olgs. 1907 to date, & Rep'r Indexe* 
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UNITED STATBS V. O. G. HMIPSTEAD & SON. 

(Circuit Court ofAppeals, Thlrd Circuit. February 8, 1910.) 

No. 60 (1,979). 

CusTOMs DuTiES (§ 27*)— Classification— "FtJBNiTUEE of Wood." 

Tarlff Àct July 24, 1897, c. il, § 1, gehedule D, par. 208, 30 Stat. 168 
CD. S. Comp. St. 1901, p. 1647), Includes under the provision for "fur- 
nlturé df wood" Buhl furnlture, In whicli métal ornamentatlon Is the élé- 
ment of cbief value, but In whlch wood prédominâtes in quantlty. 
[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 27.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3013-3016.] 

Appeàl from the Circuit Court of the United States for the Eastern 
District Of Pennsylvania. 

For décision below, see 168 Fed. 450, reversing a décision by the 
Boardof United States General Appraisers (G. A. 6,626 [T. D. 
28,634]), which had affirmed the assessment of duty by the coUector of 
customs at the port of Philadelphia on merchandise. ■ 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, 
of counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel, and J. 
Stuart Tdriipkins, on the brief), for importers, 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The nierchandise imported by the ap- 
pellees was Buhl furniture. The Board of General Appraisers decided 
that it wàs liable to a duty of 45 per cent, ad valorem under paragraph 
193 of the tarifï act of 1897. The Circuit Court reversed the Board 
of General Appraisers, and held that it was dutiable at 35 per cent, ad 
valorem under paragraph 208 of the above-mentioned act. The ap- 
pellant now seeks to hâve the judgment of the Board of General Ap- 
praisers reinstated. 

Paragraph 230 of the tarifï act of October 1, 1890 (26 Stat. 583, c. 
1244), was as follows : 

"House or cabinet furniture, of wood, whoUy or partly flnlshed, manufac- 
tures of wood, or of which wood is the component toaterlal of chief value, not 
specially provided for in thls act, thlrty-five per centum ad valorem." 

In 1892 the Board of General Appraisers, having before it tables of 
wood, ornamènted with bronze and portraits on china, the china being 
the component material of chief value, but the wood being the prédom- 
inant material in qUantity, decided that : 

"Ail furniture, Wholly or partly finished, of Which wood is the prédominant 
material, is Inclùded in paragraph 230." G. A. 1,647 (T. D. 13,226). 

Accordingly, the tables then before it were declared tp be dutiable 
under that paragraph. The United States acquiesced in this construc- 
tion. The language of paragraph 230 of the act of 1890 became, 
without any change except as to the rates imposed, paragraph 181 of 

•For other cases see same topic & § number in Dec, & Am. Digs. 1807 to date, & Eep'r Indexes 
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the tariff act of August 27, 1894 (28 Stat. 521, c. 349), and paragraph 
208 of the tariff act of 1897. 

The Buhl furniture which is the subject-matter of the présent inquiry 
is household or cabinet furniture, ornamented with métal in such a 
manner that the métal ornamentation gives to the furniture its chief 
value, although the prédominant material in quantity is wood. If the 
rule adopted by the Board of General Appraisers in 1892 be now fol- 
lowed, the judgment of the Circuit Court is correct; and, for the sake 
of uniformity in the administration of the tariff law, we think it should 
be followed. The construction given to paragraph 208 by Judge Mc- 
Pherson in the court below (168 Fed. 450) was followed by Judge La- 
combe in A. J. Woodruff & Co. v. United States, 168 Fed. 452 ; and 
Judge Lacombe's opinion was affirmed by the Circuit Court of Ap- 
peals for the Second Circuit in an opinion published in 175 Fed. 776. 

Paragraph 208 of the act of 1897 is now supplanted by the clearer 
provisions of paragraph 215 of the tariff act of August 5, 1909 (36 
Stat. 34, c, 6). The learned counsel for the appellant has earnestly 
contended that paragraph 208 is to be construed in the light, not only 
of the other provisions of the act of 1897, but of the provisions of the 
act of 1909. We concur, however, in the opinion of the Circuit Court 
of Appeals for the Second Circuit in the Woodruff Case, in which it 
says: 

"The act of 1909 repealed that part of the act of 1897 contalnlng section 
208. A statutory provision, the meanlng of whleh Is not clear, should, of 
course, be construed wlth référence, not only to the whole statute, but to con- 
temporaneous and even subsequently enacted statutes In pari materia. Where, 
as In this case, the statute repeals or replaces au earller law, any change of 
language is more consistent with a change of intent than with the purpose of 
defining or deelaring the meanlng of the language of the earller repealed stat- 
ute." 

The judgment of the Circuit Court is affirmed. 



E. C. HAZARD & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 7, 1909.) 

No. 35 (4,921). 

CosTOMS Dtjties (§ 30*)— Classification— CoFFEE Essence- "Coffee"— "Abti- 

CLES USED AS COPFEE OR AS SUBSTITDTES." 

Coffée essence, which Isused as coflfee or as a substitute therefor, is not 
"cofCee," wlthin the meanlng of TarlfC Act July 24, 1897, c. 11, | 2, Pree 
List, par. 529, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1682), but Is dutiable, 
eithei: dlrèctly or by similitude, as "articles used as coffee, or as sub- 
stitutes for coffee," undër section 1, Schedule G, par. 283, 30 Stat. 172 (U 
S. Oomp. St. 1901, p. 1652). ^ 

[Ed. Note. — For other cases, see Customs Dntles, Dec. Dig. § 30.*] 

Appes-l îrom the Circuit Court of the United States for the Southern 
District of New York. : 

On appeal by the impoirters from a décision of the Circuit Court for 
the Southern District of New York (164 Fed. 907), àffirniing a déci- 
sion of the Board of General Appraisers which sustained the action of 
the collecter, who assessed an ad valorem duty of 20 per cent, upon 

•For other cases aee same topic & § nvmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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the imported merchandise as nonenumerated manufactured articles 
under section 6 o£ the tariff act of 1897 (30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693]). 

Walden & Webster (Harry J. Webster, of counsel), for the im- 
porters. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (William A, Robertson, 
of counsel), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The merchandise in controversy is described 
by the local appraiser as a "liquid extract of coffee bean, commonly 
known as essence of coffee, and not as coffee or coffee substitute." A 
sample package was introduced in évidence labeled "Concentrated Es- 
sence of Turkey Coffee." 

One of the witnesses produced by the importers testifies that the im- 
ported article, as represented by the sample, is used — 

"as a beverage as a substitute for coffee, for drinklng purposes. I hâve tried 
it ; it looks llke cofCee. It does not liave the taste of coffee, I usually use. I 
doii't Ênow the formula. I should imagine from the flavor that it was a com- 
bination of coffee and chicory ; that Is what I should Imagine. I dou't know 
that." 

Another witness, after examining the sample, says: 

"It Is known as Crosse & Blackwell's coffee extract, used for maklng coffee 
for drlnking purposes and by some families for baking. I hâve tried It my- 
self ; as a resuit I got the most delicloUs cup of coffee I ever had, outside of 
Arabian ahd Mocha and Java. It looks and tastes like coffee. We sell qulte 
a lot of it." 

The collector, finding it to be an unenumerated manufactured article, 
levied duty under section 6 of the act at 20 per cent, ad valorem. The 
importers insist that as "coflfee" is on the free listit should enter free 
of duty as coffee under paragraph 529, or, if not entitled to free entry, 
it is dutiable either directly or by similitude under paragraph 283, 
which is as follows: 

"Dandelion-root and acorns prepared, and articles used as coffee, or as sub- 
stitutes for coffee not speclally provided for In this act, two and one-half cents 
per pound." • 

They argue that the article is either coffee or it is not. If it be cof- 
fee, it is entitled to free entry. If not in fact coffee, it is used either 
as coffee or as a substitute for coffee; and if not so used, then it is 
similar to articles which are so used. 

Before the gênerai catch-ail clause can be resorted to it must be 
found that paragraph 283 is inapplicable both directly and by simili- 
tude. We incline to the opinion that the article in question is directly 
covered by this paragraph, but we hâve no doubt that it is similar in 
the use to which it may be applied to the articles there enumerated. 
It is used as coffee or as a substitute therefor, or it is similar to such 
articles in the use to which it may be applied. The directions on the 
bottle in évidence provide for adding sugar and milk or cream, and 
boiling water, to make a cup of coffee. 

The Board finds that the article is not coffee and that paragraph 
383 is intended to cover articles which are not coffee but are used as 
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substitutes for it. That this article, which the Board finds is not 
coiïee, is used as coffee or as a substitute for coffee seems to be un- 
disputed. The paragraph in question recognizes the fact that some 
articles which are not coffee are used as substitutes therefor. If the 
article in question be not such a substitute, it certainly is similar in 
its use to articles which are. Indeed, it seems to hâve no other use. 

We cannot think that the collector was justified in levying so high a 
rate of duty upon the merchandise in question, when it appears beyond 
dispute that its use is similar to the use of the articles enumerated in 
paragraph 383. 

The similitude clause opérâtes if the articles in question are similar 
in any one of the four particulars — material, quality, texture, or use — 
provided for in section 7 of the act. Hahn v. United States, 100 Fed. 
635, 40 C. C. A. 622; John A. Paterson & Co. v. United States, 166 
Fed. 733, 92 C. C. A. 524; Tiffany v. United States, 112 Fed. 672, 
60 C. C. A. 419. 

The décision of the Circuit Court is reversed. 



FRIES-HARLET CO. et al. v. DORNAN BROS. 

(Circuit Court of Appeals, TMrd Circuit January 29, 1910.) 

No. 66. 

Patents (§ 328*) — Infringement— Woven Fabbic. 

The Heald patent, No. 661,040, for a woven fabrlc, as llmlted by the 
prlor art to the particular structure descrlbed thereln, held not Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Fries-Harley Company and Alfred Heald 
against Dornan Bros. Decree for défendants (171 Fed. 891), and com- 
plainants appeal. Affirmed. 

John R. Nolan and Hector T. Fenton, for appellants. 
Henry D. Williams, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Fries-Har- 
ley Company, assignée of patent No. 661,640, granted November 13, 
1900, to Alfred Heald, for a woven fabric, filed a bill against Robert 
Dornan and others, charging infringement of the first claim thereof. 
That court, in an opinion reported at 171 Fed. 891, held the latter did 
not infringe and by decree dismissed the bill. Thereupon the com- 
plainant appealed. 

After a thorough argument and full considération we find ourselves 
in accord with the court below. Its opinion describes the intricate 
weaving of respondent's fabric, and shows wherein it differs from the 
claim in suit, which is for — * 

"a woven fabric in which sets of plle-forming warp threads altemating 
with binding warp threads are Interwoven with heavy weft Ihreads alter- 
nating with binding weft threads, said pile-formlng warp threads, producing 
plie loops on both faces of the fabric, the heavy weft threads distending said 

•For other cases see same topic & { nvmbee In Dec. & Am. Diga. 1907 to date, & Rep'r ladezes 
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pile loops, the binfling weft threads tylng and Indenting the pile-formlng 
warp threads between the heayy weft threads, and eaçh binding warp thread 
passing around a heavy weft thread, thence to and around a binding weft 
thread, and thence baclj and around a heavy weft thread, substantially as 
speclfied." 

An extended statement by this court could but repeat what bas been 
clearly set forth in the lower court's opinion, and we content ourselves 
with adopting it as embodying the views of this court. 

T|he correctness of the decree rests on the restriction of the claim 
to the particular structure described therein. Such restriction was 
clearly right. The complainant introduced no new élément into weav- 
ing. The différent threads of his device were ail in prior use in that 
art, and that art's development was such as to preclude the grant of 
any broad, underlying claim in the field of this device. The accom- 
panying cuts show the woven structure of both parties: 

Coœplainant's Fabric 




Defendant's Fabric. 



d. « 




In each — 

1 and 3 are the heavy pile-formlng warp threads, 

4 find 5 are the fine binding warp threads, 

6 and 7 are the heavy weft threads, 

8 aud a are, the une. binding. weft threads. 
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, ,N,o^:'iff lïeàltrsy it' wilî b'é seen, à double, intcrlâcihg, serpentine 
course is fôUOwèd by the fine binding \varp threads, and they pass 
around threie tensional points, and consequently: there a,rè three terisional 
engageménls to hold each weft thread, whether such weft thread be 
heavy or light. The filé wrapper shows that, urider stress of avoiding 
anticipation, the Umitation— "each binding warp thread passing around 
a heavy weft thread, thence to and around a binding weft thread, and 
thence back and around a heavy weft thread"— was inserted in the 
claim. In respondent'g weave the same alternating, serpentine course is 
not- f ollôwed. In it the pressure, instead of being exerted on each bind- 
ing weft thread by the counter pressure of two heavy weft threads, is 
exerted by the pressure of one heavy and one binding weft thread, and 
the tension, instead of being exerted on', each heavy thread by the 
counter pressure of two binding weft threads, is exerted by the strain 
upon it of one heavy weft thread and one binding weft thread. If 
the daim as originally made — "each binding warp thread passing al- 
ternately over a heavy weft thread and under a binding weft thread" — 
had been retained, the respondent's weave would probably hâve in- 
f ringed ; but the claim was amended as noted, and its allowance urged, 
because it was, as contended by the applicant, "a définition of the 
course of the binding warp thread." The limited construction placed 
on the claim by the court below gives efifect to the amendment, while 
the broad construction claimed by the complainants nuUifies it, 
The decree of the court below must therefore be afïirmed. 



BEETELS V. TRETHAWAT. 

(Circuit Court, M. D. Pennsylvania. January 29, 1910.) 

No. 34, October Term, 1907. 

Patents (§1 136, 138, 141*)— Reissues— Gbound—Delat—Scope. 

To warrant a reissue of a patent, Inadvertence, accident, or mlstake 
must be shown, and there must be no unreasonable delay in applyiug for 
it. The claims niay be narrowed or enlarged, but In either case they must 
be within the terms of the Invention as it Is specifled and deseribed In the 
original patent; the invention, although differently stated, remaining the 
same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 198%, 201, 20&- 
213 ; Dec. Dlg. S§ 136. 138. 141.*] 

Patents (§ 138*)— Reisscte— EIstoppel bt Delat. 

A delay of a year before applylng for a reissue patent, the purpose of 
which was to avoid a limitation Inadvertently inserted in a claim, did not 
Invalidate the reissue as àgainst an infringer, where he was notlfied of 
the ihfrlngement very shortly after the original patent was issued, and 
where the Infriuging devio-e, although not within the claim of the patent 
as originally issued, strietly eonstrued, was within the invention as de- 
, scribed therein and within the claims of the reissue, which were war- 
ranted by the original spécification. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. SS 201-203: Dec. 
Dig. § 138,*] 



•For other cases see sarse topic &. § numebe in Dec. & Ara. Digs. 1S07 to date, & Rep'r Indexas 
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3. Patents (§ 828*)— Validitt and Infringement— Can Coveb Fasteneb. 

The Bertels patent, No. 802,677, and the reissue thereof. No. 12,629, for 
a can cover fastener, which conslsts of elongated buttons affixed centrally 
to the end of rivets or studs extendlng downward through the cover, the 
ends of which engage wlth the Inturned edge or beaded rlm of the can, the 
rivets having heads lylng In counterslnks in the cover by which the buttons 
are turned, and whlch are marked by a nlck to Indicate the position of the 
button, disclose patentable invention, and are Infrlnged by a devlce differ- 
Ing only in that the heads of the rivets, instead of being nlcked, are com- 
posed of two lugs which indicate the position of the button. 

In Equity. Suit by Charles E. Bertels against Trethaway and oth- 
ers. On final hearing. Decree for complainant. 

David P. Wolhaupter and P. A. Meixel, for complainants. 
Edward T. Fenwick, W. J. Trembath, and H. A. Knapp, for défend- 
ants. 

ARCHBALD, District Judge. The subject of suit is a can cover 
fastener. The original patent vvas granted to Charles E. Bertels, Oc- 
tober 34, 1905, upon which there was a reissue April 9, 1907, on an 
application filed November 13, previous. The fastener consists of 
an elongated button affixed centrally to the end of a rivet or stud ex- 
tending down through the top of the cover ; the button reaching under 
and engaging with the inturned edge or beaded rim of the can, when 
the head of the rivet is tarned, thus locking the can, which is unlocked 
by the reverse motion. To indicate whether the button is or is not en- 
gaged, there is a nick or slit in the head of the rivet, arranged length- 
wise of the button ; and in order to hâve the rivet head out of the way 
it is set in a countersink or inwardly projecting boss, which withdraws 
it below the top of the cover, an important considération when it 
cornes to piling or packing. For the more effective fastening of the 
cover two buttons, on opposite sides, are usually employed, and the 
beaded rim or edge extending ail the way around, the buttons engage 
with it wherever they may happen to be, no particular point having thus 
to be selected in putting the cover on or taking it ofï. The device is an 
extremely handy one ; the can and cover being assembled the same as 
any others, and being fastened or unfastened simply by turning the 
head of the rivet halfway around with any convenient tool. 

The défendants' device is very similar. An engaging button at the 
end of a stud or rivet extending down through the top of the cover, 
and set in an inwardly projecting boss or countersink, is also em- 
ployed ; the button interlocking with the beaded edge or rim of the can 
when the head of the rivet is turned. The only distinction attempted 
is that the head of the rivet, instead of being solid, with a nick or slot 
longitudinal of the button, consists of two up-standing lugs, with a 
transverse notch or slit in between, which is at right angles to the but- 
ton and not lengthwise of it ; the rivet and button being turned by a 
key, which fits over the lugs, althougH it is capable of being turned 
by anything inserted between and bearing upon them. The défend- 
ants' rivet is forged by a single stroke, and is thus more easily manu- 
factured than that of the complainants, in which the slit has to be eut 

•For otiier cases see same topic & i numbeb in Dec. & Am. Digs. 19U7 to date, & Rep'r Indexes 
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specially, after the head has been formed. But, whatever advantage 
ofthis kind there may be, it does not relieve the défendants from the 
infringement charged, as the most cursory considération reveals. The 
lugs on the one, like the slit or nick on the other, are the means by 
which the button is turned, and it is of no conséquence that a some- 
what différent tool or key is required, if that, indeed, is the fact. 
Neither does it matter that the complainants' nick is lengthwise of the 
button, while the défendants' slot is transverse. The relative position 
of the nick or slot and button is solely for the purpose of indicating 
whether the cover is fastened or unfastened, which, while more ob- 
vious, perhaps, when the two conform, is equally shown, however they 
are arranged, once it is understood. And in this view it is immaterial 
whether the original patent or the reissue is relied on; it being the 
relative and not the absolute position of the nick and button that is in- 
volved. The lugs of the défendants' device being équivalent in form 
and identical in function with the nick of the complainants', infringe- 
ment is proved, which the slight variation introduced does not avoid. 
But to obviate any question, and because the original patent, in provid- 
ing that the nick should be arranged lengthwise of the button, if taken 
literally, unnecessarily limited it, a reissue was applied for. The origi- 
nal patent had a single claim, which was as follows: 

1. "Tlie comblnation, wIth a réceptacle having a wired edge disposed an the 
Inner side thereof, of a cover having Inward-projecting bosses, fastening de- 
vlces, eruhodying buttons adapted to Interlock with the edge, and rivets, rigidly 
connected vclth the buttons and having nlcked heads disposed within the 
bosses, the nicks being arranged lengthwise of the buttons." 

This was retained as the first claim of the reissue, and three others 
added. 

2. "The combinatlon, with a réceptacle having an inturned edge, of a cover, 
cover-fastening devlces, Includiug buttons adapted to Interlock with said In- 
turned edge, and button-oarrying menihers having nlcked operatlng-heads 
shaped to indicate the positions of the buttons and bearlng a deflnite relation 
thereto." 

3. "The combinatlon, with a réceptacle having an Inturned edge, of a flat 
cover stamped to form inward-projecting bosses, fastening devlces, embodylng 
buttons adapted to interlock with the Inturned edge, and button-carrylng mem- 
bers having tool-engaging heads disposed within the bosses and shaped to in- 
dicate the positions of the buttons." 

4. "The combinatlon, with a réceptacle having an Inturned edge, of a flat 
cover having inward-extending bosses and fastening devlces, embodying but- 
tons adapted to lock with the inturned edge, and button-carrylng members 
having operating-heads loeated whoUy within sald recesses." 

Thèse claims, besides eliminating the limitation imposed by the posi- 
tion of the nick, introduce certain other minor changes, such as an in- 
turned rolled can-edge, instead of a wired one, and tool-engaging or 
operating-heads for the rivets or fastening devices instead of nicked 
ones, ail of which were unquestionably within the scope of the inven- 
tion, as set out in the spécifications, and therefore properly claimed in 
the reissue. But the requirement that the nicks should be lengthwise 
of the buttons, as called for in the original patent, if taken strictly, 
being a limitation, and the défendants having gone into business be- 
fore the reissue was applied for, and the reissue having been adnjit- 
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tedly obtainëd'lôi' the'purpose bf t^emoving the restriction and meeting 
tiie f orm tîëvfeëd' by the défendants,' it is claimed ' that, so far as they 
are conceriied, the reissue is invâlid, the rights acquired by them mean- 
time being' prétéetéd. ' " 

To warrant ■ a reissue, inadVertencè, accident, or mistake must bé 
shôWrl, and tliere'ftiust be no .tihi*èasonable deiay in' applying for it. 
^he clairtis iriày be narrowèd or ènlargédj but in either case they mûst 
be within the- tërtïis' of the inveiition as it is specified and described in 
the original patent; the iijyenti'on, although differently stated, remain- 
ing the same. 30- Çyc. 919, 921^ 933. The patentée in the présent in- 
stance sàtisfied the Commissioner' that the omission which he sought 
îto correct was iftàdvertent, ahd nothing is suggested to call this in 
question; ànd the deJay of a few dâys dver a year, iinder ordinary cif- 
cumstaiices, would not be "unreasonable. The défendants also were 
notified, soon after the original patent was granted, late in 1905, that 
they were infringing on the rights of the complainants under it, and 
in goïrig on in thé face of that ît cannot be said that they acquired 
rights which the reissue could nOt disturb because not sooner appHed 
for. ' ' 

It niight be différent, if no such warning was given, the failure of 
the complainants to assert their right to a reissue for a year or more 
after knowledge of the manufacture and use by olhers of a form of 
device apparently not covered by the invention as patented being cal- 
culated to mislead them into the belief that it was not thought to be 
within the scope of it. But where, as hère, infringement of the origi- 
nal patent h^s been directly and promptly brought home to the par- 
ties, and' the description' of the invention, as set forth in the original, 
is broad enough to sustain the reissue, being affected with notice of 
the right to enlarge it which is so conveyed, and at the same time ad- 
monished that they are trespassing upon it, it cannot be claimed under 
thèse çircumstances that they were mislead to their hurt by the in- 
ventor's inaction, the application for the reissue being made within a 
reasoriablfe 'time thereafter. Crown Cork & Seal Co. v. Aluminum. 
Stopper Co., 1.08 Fed. 845, 48 Ç, C. A. 73. 

The case is not like that of Goon v. Wilson, 113 U. S. 368, 5 Sup^ 
Ct. 537, 28 L. Ed. 963, where .the reissue was held invalid, although 
madé withih a'Iittle over threerodnths after the original was granted;. 
thç rights ofothers having intervened meantime. Nor is the case 
in any view an authority that a delayof threemonths is too long; the 
question not being one of tin;ie, but of the character of the reissue. 
The difficulty there was that the clàims of the reissue, as enlarged tq 
embrace the défendants' device, were not, as they were required to be,. 
expressive of thë Original' irivëùtiôti,' but were càrriéd entirely beyond 
the scope OÎ it, as a comparispn of the original spécifications withi 
those of 'Jthé'.reissue conclusivel)^ dettionstrated. But by contrast with 
this ili thé, présent instance rio. change was found necessary, the claims 
of thé rei^sù'é béing abundaritly sustaJned by thé original spécifications 
whi^H Ivét-è'éarried'îorwafd inta"it',',the inventbr ïn the original havirig 
been simply urinecessarilylîrrïite^ in the respect indicated. 

It is trùé that the'nick in the héad of the rivet is described in the- 
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spécifications as disposée! longitudinally pf the button. But at the 
same time it clearly appears, as already pointed out, that this arrange- 
ment was designed for no other function or purpose than to indicate 
whether the button was in locked or unlocked position, which suffi- 
ciently paved the way for the provisions found in the second and third 
claims, where the heads are simply described by the function to be per- 
formed. The fourth claim, no doubt, is broader, ail restrictions of 
this kind being removed. But the character of the head, or the dis- 
position of it relative to the button, is not of the essence of the inven- 
tion, which as declared in the spécifications, and as fulfilled in prac- 
tice, is to provide a simple and efficient form of fastener, which may 
be readily applied to the cover, and by inlocking with the edge or rim 
of the can may operate to positively hold can and cover together, a 
resuit which is realized without regard to the head of the rivet being 
indicative of the position of the button, or being given any particular 
functional character. 

The question of the" patentability of the device, however, is of some 
seriousness. Ingenuity no doubt is displayed, but does it show in- 
ventive genius ? The use of a button, at the end of a stud or rivet 
extending through a cover or door and engaging with an interior 
edge or rim as a means of fastening it, is too ordinary and common an 
expédient in the expérience and observation of every one to need the 
citation of anticipating références to négative its novelty; and, if 
that were ail there was hère, there would be no patentable invention. 
But, while the turn-button principle is the basis of the device, the sub- 
ject to which it is applied and the way of doing so are both'new and 
peculiar, which has to be considered. A sheet métal can cover, for 
which, according to the spécifications, the fastening is particularly de- 
signed, has to fit snugly, and for the purpose of carriage needs to be 
well secured. The fastening ought also to be so arranged that, in 
taking the cover ofï and putting it on, can and cover can be easily and 
readily assembled. If fastened with a screw, or if hasps, hinges, or 
Staples are employed, regard is required, in putting can and cover to- 
gether, to the exact place where the fastening goes into engagement. 
With most of thèse appliances, also, there is a necessary exterior pro- 
jection, which not only interfères with the piling and packing of the 
cans, but also exposes thèse fastenings to knocks and blows, which are 
liable to injure and displace them. 

Thèse were some of the things which the inventor had to contend 
with, and he has solved the problem in a cheap, simple, and efficient 
manner; the objectionable features, to which allusion has been made, 
being successfully avoided. As the rim of the can, with which the 
button engages, extends cbmpletely around it, the can and cover are 
assembled the same as any other; engagement being secured, without 
regard to the position of the fastener, by a mère turn of the button. 
And the same is true with regard to unfastening and disengaging 
them. The character of the fastener and its position with the cover' 
are also features. The attachment of the rivet and button is rigid, 
and is secured by the mère up-set of the rivet, the shank of which com- 
pletely fills, and in conjunction with the button tightly closes, the open- 
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ing in the cover through which it is inserted; and the head of the 
rivet being depressed in a countersink, or inwardly projecting boss 
stamped in the cover, while accessible for the purpose of turning the 
button, is removed out of the way of injuries or displacing contacts. 
It may be that ail this is an adaptation, in which existing devices are 
drawn on; but it is, at the same time, an advance upon and develop- 
ment of them, which was not so obvions as to be ascribed to mechani- 
cal skill merely. To make an oft-repeated observation, the invention 
displayed may not be of a high order, but it is not altogether wanting. 
Let a decree be drawn sustaining the patent and awarding an in- 
junction and an accounting. 



LANCASTER v. WITTB. 
(Circuit Court, D. Maryland. January 22, 1910.) 

1, Patents (§ 37*)— Novelty— Means of Uniting Pakts. 

The makliig of an annular ring or ffange on the feed-section of a foun- 
tain pen, over which the mouth of the elastic rubber réservoir for holding- 
the Ink Is stretched for the purpose of makhig the connection more se- 
cure, Is only a usual and well-known method of making a tight connection, 
between an elastle tube and an Inelastle one, and does not disclose patenta- 
ble novelty. 

[Ed. Note. — POr other cases, see Patents, Dec. DIg. § 37.*] 

2. Patents (§ 328*)— Infeingement— Fotjntain Pen. 

The Ebersteln patent, No. 721,549, for a fountaln pen, held not Infrlnged. 

In Equity. Suit by Warren N, Lrancaster against Frederick G. M- 
Witte. Decree for défendant. 

Robert B. Tippett & Bro., for complainant. 
Watson & Raymond, for défendant. 

MORRIS, District Judge. The bill of complaint allèges infringe- 
mentof patent No. 721,549, dated February 24, 1903, issued to August 
Eberstein, and assigned to Warren N. Lancaster, for an improvement 
in fountain pens. The défense is that the patent is void for want of 
novelty and noninfringement. 

The complainant in effect rehes upon the use of the flange by the- 
défendant, and does not urge any other ground of relief. In his- 
spécification, the patentée thus states the nature of his device: 

"My invention relates more particularly to that type of fountain pen wherein. 
the ink Is contalned in an elastic sack or réservoir in connection with the feed- 
seetion ; and it bas for its objects the production of novel meaus for more 
readily manipulating the réservoir when fllling the same and the attachment 
of the réservoir to tbe feed-seetion." 

The tubular feed-section through which the ink from the elastic 
sack flows to the pen is made with an annular external flange (f6) 
over which the rubber réservoir containing the ink is tightly stretched, 
so that the annular flange serves to hold the elastic rubber réservoir 
on the feed-section, and to increase the firmness of the hold the walls- 
of the elastic réservoir are thickened. 

*FoT other cases see same topic & i numbbb lu Dec. & Am. Digs. 1907 to date, ft^ep r IndazM 
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The brief of the complainant's counsel thus states his case: 

"E'bersteln's patent présents one of more than ordlnary merlt, because he 
has simplifiée! the liolding of the sacl£ on the feed-section. This is an essentlal 
feature of construction in comblnatlon with other éléments forniing a concrète 
invention. This feature has been conflseated by the défendant. • * * If, 
therefore, none of the patents of record exhibit the enlargement on the feed- 
section to attach the sack, it must be construed new, and, Inasmueh as the 
défendant has approprlated the essential feature of the Ebersteln peo, they 
must infringe his patent." 

This argument amounts to this : That although the usual and well- 
known method of making a tight connection between an elastic rubber 
tube and an inelastic tube was to hâve an annular flange on the inelastic 
part, over which the elastic part was stretched, yet if that well-known 
mechanical connection is found in Eberstein's patent appHed to a foun- 
tain pen, no other manufacturer of fountain pens can use that means 
of making a tight connection, because, as is contended, Eberstein was 
the first to use it in making a fountain pen. 

This contention, if I hâve fairly stated it, cannot be sustained for 
two reasons. The first is that Eberstein's is a patent for a combina- 
tion, and there are other éléments in Eberstein's patent which are not 
found in the defendant's pen. The second reason is that the annular 
flange over which the elastic rubber tube can be stretched and remain 
tight is one of the most common methods of uniting any pièce of elastic 
tubing with a hard rubber, glass, métal, or wooden pipe. In ail the 
numerous fountain pens which bave been put upon the market having 
an elastic rubber réservoir to contain the supply of ink, the elastic 
tubular ink réservoir is connected with the inelastic feed-section by 
being forced over or inside of a tube smaller or larger than itself. In 
the spécification of Leutner's patent, No. 387,686, August, 1884, it is 
said there is an annular recess, "so that the elastic réservoir can 
be securely attached to the same by means of an elastic ring or in other 
suitable manner." Considering the state of the art and the well- 
known use of the annular ring or collar or i)rojection for the purpose, 
it would seem that the phrase "other suitable manner" included the 
substitution of the well-known annular projection for the annular re- 
cess. The patent in suit provides that in order to tightly compress the 
elastic tubular réservoir upon the annular ring and for greater safety 
it may be thickened, but that construction is not used by the défendant. 

On the whole case, I am satisfied that the défense of want of novelty 
as to the annular flange and the défense of noninfringement as to 
the complainant's combination is sustained. 1 will sign a decree dis- 
missing the bill. 
175 F.— <Î3 
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SPIEG.EL et al. v. ZUCKEEMAN et al. 
(Circuit Court, S. D. New ïork. January 24, 3910.) 

1. Tbade-Maeks and Tbade-Names (§ 93*) — Pkiokity of Use — Bueden os 

Pkoof. 

Where two or three tûakers are uslng the same word as a mark or 
brand On the same class of goods at the same time, and one asserts the 
right to It as a trade-mark, and seeks to enjoin the others from using It, 
he has the burden of proof to show that he was In fact the first to use It. 

[Ed. Note. — For other cases, see Trade-Marks and' Trade-Names, Cent. 
Dig. § 1041/2 ; Dec. Dig. § 93.*] 

2. Teade-Maeks and Teade-Names (§ 33*)— AssiaNMENT— Validiit. 

A trade-mark cannot be assigned except as an incident to the transfer 
of the bijslness and good will In connection wlth which it was acquired. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent 
tWg. § 37 ; Dec. Dig. § 33.* 

Açsignment of right to use trade-name, see notes to R. W. Roger's Co. 
V. Wm. 'Rogers Mfg. Co., 7 C. C. A. 579; Katlirelner's Malzkaffee Fabriken 
Mit Beschraenkter Haftung v. Pastor Kneipp Medicine Co., 27 C. C. A. 

seo.] 

3. Tbade-Maeks AND Tbade-Names (| 21*)— Peesons Bntitled— Peioeitt of 

Use., 

Complainants helâ not to hâve an exclusive right to use the word "Prin- 
cess" as a trade-mark for shirt-waists on évidence that, at the time thelr 
prèdecessors, who assigned the right tb them, tiegan its use, it was and had 
been for soœeyears used by différent manufacturers throughout the coun- 
try, elther by way of a trade-mark or as a brand. 

[Ed. Note.— -For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 21.*] 

In Equity. Suit by Hyman Spiegel and Conrad Prehs, partners, 
against Louis Zuckerman and others, partners under the name of thé 
Princess Shirt Waist Manufacturing Company, to restrain the de- 
fendants from continuing the alleged infringement of the alleged 
trade-mark "Princess," which the complainants claim they and their 
prèdecessors first appropriated and used as such. Decree for défend- 
ants. 

James E.'.Bennett (Charles G. Hensley,. of counsel), for complain- 
ants. 

Bernhard Gàinzburg (Samuel I. Frankenstein, of counsel), for de- 
fendants. 

RAY, District Judge. The complainant firm, doing business as 
Spiegel & Prehs, claims to be the owner.of the trade-mark "Princess" 
as used in connection with ladies' shirt %yaists, and tha,t défendants 
Louis Zuckerman, Morris Kantrowitz, and Nathan Benowitz, or iîrm, 
infringe same, in that they are doing business under the firm name 
and style of "The Princess Shirt Waist IVlanufacturing Company," 
and thereby, in effect, representing themselves as the makers of the 
Princess shirt waist for ladies. The complainant firm contends that 
in 1899 the name "Princess," as applied to shirt waists, was first chosen 
and appropriated as a trade-mark by their prèdecessors in title. 

The bill of complaint allèges that heretofore and on or about Jan- 
uary 1, 1901, Harry Kottler and Lipawsky were, as copartners, doing 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a shirt waist business under the fïrm name of H.'Kottler & Go., arid SO' 
continued until February 8, 1906; that the shirt waists so made and 
sold, "had piainly marked théreon an arbitrary word, to wit, 'Prin- 
cess''; that said word was pTaced upon said shirt waists àls a trade- 
mark ând to indicat'e the ownership and origin thereof, and that dur- 
ing ail the time hereinbefore mentioned the shirt waists so marked and 
sold were well known throughout the United States by the said word 
'Princess,' and were ordered by purchasers under and by said word' 
'Princess' ; that by reason of the said sale of shirt waists bearing the- 
said trade-mark the said firm of H. Kottler & Co., who were the first 
to adopt and use the said word as. a trade-mark for shirt waists, be- 
came the owners of the exclusive right to the use of the said trade- 
mark on ladies' and girls' shirt waists, and continued to own thè ex- 
clusive right to said trade-mark until the said lîrm of H. Kottler & 
Co. assigned their rights unto your orators as pleaded herein." , By 
fair inference this is an allégation that this word "Princess" was 
adopted as a trade-mark in or about January, 1901. The bill then al- 
lèges an assignment of said trade-mark by H. Kottler & Co. to the 
complainants by assignment made in February, 190-5, with the good 
will of the business, and that Kottler & Co. dissolved partnership and. 
the said firm ceased to exist. It also allèges that the complainant 
firm bas since continued to use said word "Princess" as its trade- 
mark, and that April 8, 1907, they duly registered the same under the 
act of February 20, 1905, accompanied by a verified déclaration of 
Hyman Spiegel, etc. The statement so filed on such registration and 
so verified by said Spiegel states "the trade-mark bas been continu- 
ously used in our business, and in the business of our predecessors,. 
H. Kottler & Co., from whom we derived title, since about the first 
day of January, 1901." June 25, 1903, said H. Kottler filed an ap- 
plication with the Treasury Department of the United States for tlie^ 
registration of said word "Princess" as a trade-mark, made in behalf 
of said firm of H. Kottler & Co., and his afïidavit, sworn to June 25, 
1903, says "that, since the month of January, 1903, his said firm bas 
adopted and used for its trade-mark the following inscription, 'The 
Princess,' printed and underscored by a heavy line having the words 
'Trade-Mark' impressed on said line as fully appears by an exact like- 
ness .hereto annexed," and that the firm was established in December, 
19001 In his évidence Kottler says "between 1900 and 1903 the firm 
of H. Kottler & Co. was wound up. Nathan Lipawsky succeeded to 
the firm of H. Kottler & Co. in December, 1902.. In December wé 
started. Our contract was for two years. At the expiration of the 
contract L,ipawsky w'às supposed to continue the business, but he gave 
me notes in payment of his share, and he could not meet his obligations, 
and a few weeks afterwards our partnership was discontinued. We 
made a new contract and became partners again," etc. He says Li- 
pawsky was in business for himself for a few weeks before the neW 
pEtrtnCrship of same name was formed. He also says Kottler Bros. 
preceded H. Kottler & Co. and that he (the witness)' was practically 
Kottler Bros. He also says there were thfee brothers composing'the 
firm ôf Kottler Bros, and that Kottler Bros, used the word "Princess"" 
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on boxes contaîning shirt waists, tnade or caused to be made and sold 
by them, and on some of the waists. 

The written assignaient of this alleged trade-mark bears date or was 
acknowledged February 8, 1906, and runs from H. Kottler & Co. by 
Harry Kottler to the firm of Spiegel & Prehs and purports to bargain, 
sell, and convey "AU our right, interest and property right we now 
hâve in and unto a certain trade-mark, or trade-name, known as and 
consisting of the inscription 'The Princess,' and which trade-mark as 
aforesaid has been filed, or sent to the collectors of the customs at 
certain ports." No référence is made to any prior oral assignment or 
agreement to assign, or to any business or to the good will of any busi- 
ness. It is claimed, however, that there was a prior oral assignment 
of the trade-mark and business and good will altogether. 

Défenses and Prior Use. 

The défendant insists that the évidence shows the complainants and 
their predecessors were not the first to adopt and use the word "Prin- 
cess" as a trade-mark, and that, in the absence of fraud or purpose 
to imitate the dress or style of complainants' goods or packages, 
or even knowledge of complainants' use of the word, it had and has 
the right to adopt the firm name or business name "The Princess Shirt 
Waist Manufacturing Company." On the lOth day of August, 1905, 
the défendants entered into a copartnership in the business of manu- 
facturing and selling ladies' shirt waists under the above name, and 
under that name they hâve since carried on that business. They had 
no knowledge that the complainants had or purported to hâve a trade- 
mark "Princess," or that they were making or selling a shirt waist 
known as "Princess" or "The Princess." They do not attach, and 
never hâve attached, that name, or the firm name, to any of their 
goods. The défendants label their boxes containing their goods "La- 
dies' Shirt Waists." In shipping goods it is necessary, in order to 
comply with the requirements of the carriers, to put on the boxes 
containing them the names of the consignor and consignée, and hence 
they hâve a label for shipping purposes only reading, "Don't Crush. 

To . From Princess Shirt Waist Manufacturing Company, 

38-44 West 31 Street, New York." This label is not used in sending 
goods by messenger or when doing up goods for a purchaser who takes 
them away himself. They do not do a retail business. There is no 
évidence that the défendant firm is known as the manufacturer of any 
particular brand of shirt waists or of the "Princess" shirt waist. They 
hâve never received an order for "Princess," shirt wçiists, nor hâve 
they ever billed any as such. The défendants do not and never 
hâve used the word "Princess" to designate their goods, or as ah ad- 
vertising médium in any way, directly or indirectly. There is an utter 
absence of any élément of unfair compétition in trade. It is apparent, 
of course, that persons acquainted with the shirt waists made by the 
complainant firm and desiring saxne, and ignorant of the name of the 
firm making them, might assume they were made by "The Princess 
Shirt Waist Manufacturing Company," and send an order to that 
Company. A person so ignorant of the true origin of the shirt waists 
marked or labeled "The Princess" might send correspondence to the 
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défendant Company assuming that "The Princess Shirt Waist Manu- 
facturing Company" was the maker and seller of such shirt waists. 
The défendants hâve produced évidence tending strongly to show 
that at the time of the adoption by complainants' firm of the word 
"Princess" as a trade-mark it was in actual use by others on the same 
class of goods, viz., ladies' shirt waists, to designate origin and owner- 
ship or maker — that is, as a common-law trade-mark — and had been 
so used prior to the use thereof by complainants' firm. 

I do not think there is any substantial or trustworthy évidence in 
this case that the complainants or their predecessors in title adopted 
this word as a trade-mark or to designate the origin of their shirt 
waists prior to 1901 or 190S. There is no satisfactory reason given 
for their adoption and use of that particular word. The défend- 
ants prove to my satisfaction that in 1900 one Edward Bleicher and an- 
other filed a certificate in the clerk's office of the county of New York 
under. the name of "The Princess Shirt Waist Manuf acturing Com- 
pany." That firm went out of business in 1901. In October, 1900, 
there was a corporation doing business at 355 Wabash Avenue, Chi- 
cago, 111., under the name "Princess Waist Company," incorporated 
under the laws of the state of Illinois. It was then engaged ex- 
clusively in the manufacture of silk waists. It sold its waists from 
Maine to California. The corporation used the word "Princess" 
as a trade-mark to designate its waists and that name was on a woven 
label attached to each and every waist made or sold by it. They were 
sold as "Princess Waists." The billheads used by the corporation 
showed they were "Princess Waists," and the stationery used by it 
showed that it dealt in "Princess Waists." Some of the labels were 
produced, défendants' exhibit label, "Princess," and were on cloth 
with the words "The Princess" in red letters. The label "Princess 
Waists" was also pasted on the boxés containing such waists. 

December 1, 1903, Léon Swawite, who was a stockholder in and 
vice président of Princess Waist Company, went into business for him- 
self, and up to that time certainly the business mentioped was con- 
tinued as described. The Princess Waist Company, under that name 
came into existence March 7, 1900, the name being changed by law 
from Teasdale Waist & Suit Company. February 9, 1904, the "Prin- 
cess Waist & Suit Company" was incorporated under the laws of the 
State of Illinois. Its business was the same as that of the Princess 
Waist Company. January 8, 1906, Swawite and L. K. Fisher bought 
out this last-named corporation and ail its assets were turned over to 
him including the labels "The Princess" before mentioned, and they 
hâve continued the use of such labels and name as a trade-mark. 
In January, 1899, Riegel, Wilson & Finley, a copartnership, com- 
menced business in Philadelphia, Pa., in manuf acturing and selling 
ladies' shirt waists. In November of the same year Mr. Riegel with^ 
drew, and the other members continued the business as Wilson, Fin- 
ley & Co. until July, 1901, when the Wilson Manufacturing Co. suc- 
ceeded to the business. In 1899, Riegel, Wilson & Finley adopted 
a trade-mark for the purpose of designating the mark and ownership 
of their shirt waists, viz., "Princess." They adopted it as a brand, the 
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nawté-of a shirt waist, in Jktliiaty, 1899, and that.firwias tfeeh côtii* 
stittited^ftsèd h antil isr6verhber,;1899, and advertïsed thàt it ifliadè 
"Pfmceâs" shirt' waists and aléo used a label "Prîncess" o* each 
Waist, sèWéd on the neck band, CQnsisting of an engraved clôth label; 
the wOf<is' being,i "The Princess Brand," in black ink on a white label: 
Theysold ithese waists in several states of the Union and on the boxes 
contafaing them put a label "The Princess Brand." They sold them as 
such and received orders for "Princess." "Princess Brand" was 
Stamped ' on the billhèads. They neither made nor sold any other 
brand. Theîr successôrs, Wilsbîi,- Finley & Co., continnëd to use the 
same namfe in the same way on thèir shirt waists and in their business 
for two years. ■ Riegel sold out to them his interest in the first firni. 
Ih 1901 and thereafter said Wilsôn Manufacturing Co. used the same 
name for the same purpose in the same way. The other partners of 
the preceding firm knewit was being so used, and as Mr. Wilson was 
the'o'nly one of the Old firm who went into the new he considered he 
had the right to use the old name "Princess," and the new firm did. 
Only a month intervened between the dissolution of Wilson, Kinley 
& Go: and the organization of Wilson Manufacturing Co. This con^ 
tinued until 1904, when Wilson withdrew. During ail of this time the 
name "Princess" and "The Princess" or "Princess Brand" was used on 
the shirt waists, on the boxes containing them, on billheads, etc. The 
shirt waists were sold and purchased under that name. "Princess 
Brand" was on their signs visible to ail passers in the streets. Mr. 
Hamburger and then Hamburger' & Son succeeded to this business 
and it was continued until 1905. They continued to use the trade-mark 
or name "The Princess Brand" on ail the shirt waists made and sold 
by them and on bills, boxes, etc. 

Gussie Eisen, called by complaiilants in rebuttal and sworn in Sep- 
tember, 1909, claims that she came to this country from Austria, Ga- 
licia, about 10 years a^o and worked for Kottler Bros., who, she says, 
had a shirt waist and a fag business. She cannôt remémber the year 
or time ôf year, but says they used the word "Princess" on boxes for 
shirt waists — may hâve on the waists too — but cannot remémber. She 
says she was 14 or 15 years of âge when she came to this country, 
"Sorhething like that," and cannot remémber the name of the steamer 
she came over to this country on. She cannot tell what year she came 
to this country. After coming hère she attended evening school some 
and learned to read and write English some. It appears that her at- 
tention was talled to the use of this label 10 years ago by Mr. Kottler 
going to her and asking, not if shé remembered their using a label and 
if so what, but if she ''rëmembér the place using the Princess label?" 
Assuming that in 1899 Kottler Bros, were using the word "Princess" 
on shirt waiSts, it is clear that others were also using it on shirt tvaists 
to indicatfe origin and ownership ând there is no satisfactory évidence, 
not a f air prépondérance of évidence, that Kottler Bros, were the fii'st 
to adopt it:' Ih'vîew of Kûttler's interest, the allégation of the com- 
plâint that H. 'Kottler &'Co. weré the first to adopt and use the word 
as a trade-ttiark, the aflîdavits and verified déclaration referred to, 
and' the very unsatisfactory testimony of the Eisen girl, I am unable 
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to find that the complainant firm and its predecessors in title appro- 
priated and used this word prior to 1901 or 1902, and am compelled 
to find that others had appropriated and adopted and were using it 
as their trade-mark to distinguish their shirt waists and their make 
and ownership prior to that time. Its use as such had not been aban- 
doned by others when thèse complainants filed their application for 
registration of the word as a trade-mark in April, 1907. In August, 
1905,- the défendants formed their copartnership and adopted their 
firm name. The complainants at that time had no better right to the 
use of the word "Princess" than did défendants, and, assuming that 
the registration of the word "Princess" by complainants is valid and 
effective from the date the aj)plication was filed, it cannot afïect the 
right of défendants to continue the use of their company or copart- 
nership name. "Words or devices, or even a name in certain cases, 
may be adopted as a trade-mark, which is not the original invention of 
the party who appropriâtes the same to that use. Phrases, or even 
words or letters in common use, may be adopted for the purpose, if 
at the time of their adoption they were not employed by another to 
designate the same or similar articles of production or sale." Amos- 
keag Mfg. Co. v. Traîner, 101 U. S. 51-56, 25 L. Ed. 993. This case 
states that "at the time of their adoption" they must not be employed 
by another. This language would permit A. to take up and adopt as 
a trade-mark and appropriate to himself a word which others had used 
as a trade-mark for the same kind of goods, but had abandoned. In 
Del. & Hud. Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 581, the court 
said : 

"The office of a trade-mark is to point eut dlstinctively the origln or owner- 
ship of the article to which It is afflxed ; or, in other words, to give notice who 
was the producer. This may, in many cases, be done by a name, a mark, or a 
devlce well known, but not previously applied to the same article." 

This may be read to indicate that a word used by A. as a trade-mark 
for certain goods and then abandoned may not be subsequently adopted 
by another on the same class of goods. I do not see why A. may not 
adopt a word, sign, or symbol as a trade-mark to designate the origin 
and ownership of bis goods even if it had been used by B. at a prior 
time for the same purpose as to the same kind of goods, provided B. 
bas absolutely abandoned it, and it had not gone into gênerai use. 
But there are reasons to the contrary. Bulte v. Igleheart Bros., 137 
Fed. 492, 70 C. C. A. 76 ; Columbia Mill Co. v. Alcorn, 150 U. S. 
460, 14 Sup. et. 151, 37 L. Ed. 1144; Corbin v. Gould, 133 U. S. 308, 
10 Sup. Ct. 312, 33 U Ed. 611 ; Pratt Mfg. Co. v. Astral R. Co. (C. 
C.) 27 Fed. 492. But if this is so it does not aid the complainants 
hère. It is certain that others were using the word "Princess" as a 
trade-mark or a trade-name to designate origin and ownership and 
name ôf manufacturers of ladies shirt waists at the time complainants 
and théir predecessors in title adopted it. In fact, taking ail the évi- 
dence together. I think the word "Princess," and the words "The 
Princess" and "Princess Brand," as applied to ladies' shirt waists were 
quite generally in use by nfiore than one firm of makers and sellers as 
early as' 1899, and that it was "pitked up" from the trade by the com- 
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plainants as a good name regardiess of whether or not ît was in use 
by others. It is, of course, true that priority of adoption and use, 
however short the time, if shown, concludes ail others, but a mère in- 
tention to adopt as a trade-mark to indicate origin, etc., is not enough, 
and where the évidence is that two or three makers and sellers were 
using the same word on the same kind or class of goods, such as shirt 
waists, at the same time, and one of them asserts in court that he was 
the first to adopt and use it as a trade-mark and seeks to enjoin others 
from using it, the burden is on him to show that he was in fact the 
first to so adopt and use. There is no presumption in his favor. 

On this évidence it is just as probable that the mind of the gênerai 
public associated the name ^'Princess" or the words "The Princess" or 
"Princess Brand" with shirt waists made in Chicago as with those 
made in New York. "The trade-mark must therefore be distinctive 
in its original signification pointing to the origin of the article, or it 
must hâve become such by association." D. & H. Canal Co. v. Clark, 
13 Wall. 311, 20 L. Ed. S81 ; Columbia Mill Co. v. Alcorn, 150 U. S. 
460, 14 Sup. Ct. 151, 37 L. Ed. 1144. "It is sufiicient that b}^ associa- 
tion with such articles in trade it has acquired with the public an un- 
derstood référence to such origin," etc. Dennison Mfg. Co. v. Thomas 
Mfg. Co. (C. C.) 94 Fed. 651 ; Stachelberg v. Ponce (C. C.) 23 Fed. 
430. It is somewhat significant that the written assignment of this 
alleged trade-mark running from H. Kottler & Co. to Spiegel & Prehs 
was not executed until February 8, 1906, when the agreement to as- 
sign was made in 1902 or 1903. Harry Kottler also testifies that H. 
Kottler & Co. did not dissolve until the latter part of June, 1906. The 
firm of Spiegel & Prehs was formed in August, 1887, under that name, 
but it had existed since 1901 or 1902. Spiegel says that after H. Kot- 
tler & Co. dissolved and was succeeded by Lipawsky, he (Lipawsky) 
continued to make shirt waists and put the label "Princess" on the 
boxes and sell them to him. This was in 1906 or 1907. The occasion 
of the oral agreement between H. Kottler & Co. and Spiegel that 
Spiegel should hâve the exclusive use of the word "Princess" was that 
confusion had arisen whether or not Kottler & Co. or Spiegel was the 
maker of the "Princess" shirt waists. It is clear that both were using 
it to designate their make, and that both continued to use it. In point 
of fact, that word as used by the two firms did not point to origin or 
ownership, but to the name of the waist simply, and so far as the 
gênerai public knew or could know the waists bearing that name were 
made by either Lipawsky (or Lipaw) or by Spiegel's Company up to 
1907. And when the oral agreement as to the use of the word was 
made in 1901 or 1902 no business was transferred. I do not think a 
trade-mark can be transferred in any such way. "A trade-mark is 
the sign of the good will or réputation of a business, and it is not an 
abstract property right apart from its use in that business." It is as- 
signable, of course, but only in connection with the business. Morgan 
v. Rogers (C. C.) 19 Fed. 596; Bulte v. Igleheart Bros., 137 Fed. 492, 
498, 499, 70 C. C. A. 76 ; M. P. Co. v. D. C. Mfg. Co., 113 Fed. 468, 474, 
51 C. C. A. 302; Kidd v. Johnson, 100 U. S. 617, 620, 25 L. Ed. 769; 
Hoxie V. Chaney, 143 Mass. 592, 10 N. E. 713, 58 Am. Rep. 149, 



H ART V. PLETCHER LAND CO. 985 

Frank v. Sleeper, 150 Mass. 583, 23 N. E. 213 ; Celluloïd Mfg. Co. v. 
Cellonite M. Co. (C. C.) 32 Fed. 94. If the entire business and prop- 
erty and good will is sold the trade-mark will go with it. If the owner 
■of the trade-mark, applied to a certain class of goods of his make, 
simply sells his place of business and stock of goods on hand and goes 
to another place to engage in the manufacture and sale of the same 
goods, he retains the trade-mark and may use it on his goods made at 
the new location. But this is somewhat aside from thé question I am 
deciding, as I hold that H. Kottler & Co. had no valid trade-mark in 
the word "Princess" to assign. 

There will be a decree dismissing the bill, with costs. 



HAKT V. FLETCHEB. LAND CO. 

(Circuit Court, D. Rhofle Island. December 21, 1909.) 

No. 2,896. 

CÎABRiEKS (§ 293*)— Safety ArPLiANCES—ELEVATOKs—STATDTEs— Notice. 

Court and Practice Act R. I. 1905, § 1121, requires passenger elevators 
to be fltted with a device to prevent tlie car from Ijeing started until the 
doors opening Into the shaft are closed, and requires the inspectors to 
notify the lessee and owner of the building In which any elevator shall 
be used or operated, contrary to the requirenients of the act, of such vio- 
lation. It requires the lessee and owner, within 30 days after receipt of 
the notice, to comply with' the provisions of the section. The section also 
requires the owner or owners of any such buildings, if leased to another, 
to comply with the provisions of the act, and provides that In ail cases in 
which any person shall suffer Injury in conséquence of the failure of the 
lessee or owner to comply, or in conséquence of the failure of the lessee or 
owner to comply with the written notice of the factory inspecter, they 
Bhall be jointly liable for the damages sustained. The act also provides 
for a tine of not less than $5 nor more than ?10 for eaeh day the elevator 
is operated contrary to the act. UelA that, where a person is injured by 
the opération of an elevator by a tenant in violation of the act, the tenant 
Is liable wlthout notice by the factory inspecter, whlle such notice is a 
condition précèdent to the liahility of the owner out of possession. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1188; Dec. DIg. 
i 293.*] 

At Law. Action by Ferdinand A. Hart against the Fletcher Land 
Company. Demurrer to the second plea to the fourth count of the 
déclaration overruled, and demurrer to the third plea sustained. 

Choat, Hall & Stewart and Frank T. Easton, for plaintifï, 
Cyrus M. Van Slyck, for défendant. 

BROWN, District Judge. The fourth count of the déclaration 
charges négligence in the violation of the provisions of section 1121 
of the Court and Practice Act of 1905, passed by the General Assembly 
of the State of Rhode Island at its January session, A. D. 1905, in 
amendment of section 16 of chapter 108 of the General Laws of Rhode 
Island of 1896. The spécial provision of section 16 is as follows: 

"Every passenger elevator shall be Jitted with some sultable device to pre- 
Tent the elevator car from being started until the door or doors opening into 
the elevator shaft are closed," etc. 

*Far other cases see same toplc & ! numbbb In Dec. & Am. DIgs. 1907 to date, ft Rep'T Indezu 
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By ôther provisions of section IlSl it is made the duty of inspectors 
to inspect ail éleva tors in every building within their jurisdiction, 
and — 

"to nbtify the lessee and owner or some one of the ovvners of every building 
In which an elevator shall be used or operated contrary to the provisions of 
thls and the preceding section, of sueh violation and require the lessee and 
owner or some one of the owners of sald building, vcithin thirty days af ter the 
recelpt of such notice, to comply vrith the provisions of sald sections, and it 
shall be the duty of sald lessee and owner or owners to comply with such re- 
quirement," 

The section further provides that : 

'•The owner or owners of any building or premlses under lease, and thelr 
servants and agents, may enter upon such leased building or premlses for the 
public welfare, with the purpose of making said building comply with the pro- 
visions of this and the preceding section, and may remain thereon durlng such 
time as may reasonably be required for the performance of such work as may 
be necessary- to efCect sald purpose, interferlng with the lessee no more than 
may be necessary." 

Section 1121 also provides : 

"In ail cases in which any person shall suffer Injury • ♦ •In conséquence 
of the failure of the lessee or owner or owners of any building to comply with 
the provisions of this and the preceding section, or in conséquence of the 
failure of sald lessee or owner or owners to comply with the written notice 
and requfrement of any inspeptor of buildings or factory Inspector, when made 
in conforiQlty to the provisions, of this and the preceding section, such lessee 
and owner or owners shall bejolntly and severally liable to any person so 
Injured in an action of trespass on the case for damages for such injury." 

The section also provides for a fine of not less than $5 nor more 
than $10-iJ- 

"for each day that an elevator shall be used or operated In sald building con- 
trary to the provisions of this and the preceding Section." 

The question pî chief irriportance raised by the demurrers to the 
pleas,is,,vi(h^ther the receipt of a 'Vritten notice and requirement" of 
an inspector is a condition précèdent to civil liability under the statute. 

The coîistruction of the statute is not free f rom difficulty. As the 
defendant's counsel suggests, it was the évident intention of the Légis- 
lature topjrevent, the opération; of. an elevator withput such a «afety 
deyiçe. The device is interided for use only in connection with the 
operâtiçii of an elevator;, the penalties are for the use and opération. 
of an elevator contrary to the provisions of the act. 

Ordinariîy a duty impûsed to protect persons in the use bf the ele- 
vator would rest upon the person using atid operatirig the elevator. 
A -liability for injuries resiilting from the unlawful use , would faiï 
tipon the persDn in actual cohtrol and possession. The gênerai provi- 
sion contained in thë first clatise of the section does not prescribe by 
Vvhorn the dèvjcë shall be provided, but there can be little doubt that 
a gênerai provision of this character will be sufficient to impose thé 
duty upôq a 'persdîi in açtûal possession and control of the premises. 
Upon'comtîioh-lâw prîncïples the duty impôsed in connectioii with thè 
opération of ari elevator would be appliedtoâ' person controUing its 
operatioii arid usé. 
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The argument that there can be no violation of the act until after a 
notice from the inspecter is hegatived by the terms of the act, which 
make it the duty ol the inspecter to notify the lessee and owner of a 
use or opération contrary to the provisions of the section. Notice is 
to be given "of such violation." The duty of the inspecter to give no- 
tice and make requirement arises after the discovery of a previous 
violation of law. 

It would be quite an unusual interprétation to say that where the 
duty to provide a safety device in connection with the opération of an 
elevator was clearly defined, a violator of this duty should escape civil 
or pénal liability se long as an inspecter might f ail to discover the 
violation or f ail to notify the violator. It seems to me a sounder con- 
struction te say that one who opérâtes an elevator is bound to take 
notice of the gênerai provisions of the act, and that his failure te ob- 
serve such provisions renders him immediately liable beth to an action 
by a person injured and to the fine imposed by the act. 

The provisions of the act concerning a private right ef action for 
injuries or death resulting from its violation seem to point te two 
sources of a duty to provide a safety device. The statute refers te an 
injury which shall ensue in conséquence of the failure of the lessee 
or owner to comply with the provisions ef the act, and aise to an in- 
jury which is in conséquence of the failure of the lessee or ewners to 
comply with the written notice and requirement of an inspecter. The 
défendant contends that thèse two provisions are mère répétition and 
mean the same thing. While such a construction would tend te sup- 
port the defendant's argument that there is no liability in any case 
until after notice by an inspecter, yet this construction should be 
avoided if the two clauses are capable of a différent meaning and if 
such différence ef meaning will enable us to avoid the hardship of 
holding an owner out of possession and without notice equally liable 
with a lessee in possession fer the illégal opération of an elevator by 
the lessee. It is se contrary te the ordinary rules ef law that an 
owner who is out ef possession should be held responsible, without 
-notice, for a violation of law by a lessee in possession, that it seems a 
more reasonable construction of the act to hold that as to him notice 
is a condition précèdent to liability. 

The défendant urges that the Législature — 

■••dld not intend to make one person liable for the failure or neglect of another, 
and that so construed the law would be one authorizing the confiscation of the 
landlord's property without compensation." 

While there are statutes which impose liens upon real estate for vi- 
olations of law by a lessee, they are exceptional in character, and it is 
perhaps deubtful if the landowner can ordinarily be held responsible 
without actual notice or the existence of spécial circumstances charg- 
ing him with notice. Hodge v. Muscatine County, îowa, 196 U. S. 
277, 25 Sup. et. 237, 49 L. Ed. 477; Marvin v. Trout, 199 U. S. 312, 
26 Sup. Ct. 31, 50 L. Ed. 157. 

It is unnecessary to consider, howCver, whether notice to a landlord 
out of possession is always essential to his liability for the illégal act 
of the lessee. It is enough to say that upon the statute bef ore us it is 
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évident that the Législature had especially in mind a liability arising^ 
in conséquence of a failure to observe the notice and requirement of 
the inspecter, as distingûished from a failure to observe the duty di- 
rectly arising from the statute. 

An examination of section S of chapter 108, which relates to in- 
juries resulting from a failure to provide fire escapes or stairways, 
shows that the présent and later provision was copied from the earlier 
section 8. Under the provisions concerning fire escapes the law itself 
designated certain buildings which should be provided with fire es- 
capes, but it also provided that other buildings not enumerated might 
receive protection under spécial circumstances. The duty to provide 
such buildings with fire escapes arose only after the notice and re- 
quirement of an inspector. See Gen. Laws R. I., c. 108, §§ 1, 4. In 
section 8, as in the présent act, there were two "in conséquences" 
which relate to distinct grounds of liability: First, the gênerai re- 
quirement under the terms of the statute ; second, the spécial require- 
ment by the inspector. This was clearly the intention in the section 
which served as the model for the présent section, and it seems to me 
was the intention of the Législature in following that model. This 
construction gives effect to the two "in conséquences" as distinct pro- 
visions, and leads to the conclusion that without notice the landlord out 
of possession is not liable for the illégal act of the tenant. Upon a 
considération of the whole statute, and conceding that its construction 
is not free from difficulties arising in part from the fact that in fram- 
ing it the terms of a différent statute on a différent subject were fol- 
lowed, I am of the opinion that under the gênerai provisions of the act 
the duty to provide a safety appliance for an elevator rests upon that 
person, whether landowner in possession or lessee in possession, who 
has control of and who opérâtes an elevator; that under this gênerai 
provision no duty is cast upon a landowner out of possession or con- 
trol; that after the law has been violated by a person in possession, 
whether owner or lessee, the notice and requirement to him by an 
inspector do not create a new duty, but simply reiterate the demand 
of the statute for compliance with the old duty. 

There is possibly a difiîculty in the fact that the requirement seems 
to give 30 days thereafter to comply with the law; but there seems no 
reason for holding that a notice to one that he is already violating 
the law should afford such person a license to continue to violate it 
with impunity for 30 days thereafter. 

No such difficulty arises as to a landlord out of possession. It is 
not his ddty, nor has he the légal right, to enter the premises for the 
purpose of performing such duties as are imposed upon the inspectors. 
When the inspector discovers a violation of law, his notice of such 
violation is the first step in imposing the duty upon a landowner out 
of possession, and it is reasonable that he should hâve 30 days for the 
performance of a duty so imposed upon him before he should be held 
responsible for the act of a tenant in possession. The person in pos- 
session and use of the elevator is liable under the gênerai terms of the 
statute whether he has received notice or not ; the giving of notice to 
him not relieving him of the obligation imposed by the gênerai terms 



DAMPSK1BSACTIES8ELSKABET URANIA V. BAEBER * CO, 989 

of the statute. It is a matter of indifférence whether he is owner or 
lessee, provided he is in use and occupation of the premises. An 
owner out of possession, who would not be liable on common-law prin- 
ciples, is made liable by statute after a notice and requirement f rom a 
public inspecter, and solely by his failure to take action to prevent the 
illégal use of an elevator upon his premises after he has had a reason- 
able notice and an opportunity either to compel his lessee to comply 
with the law or to provide the proper equipment himself. 

Demurrer to second plea to fourth count of déclaration overruled. 
Demurrer to third plea to fourth count sustained. 



DAMPSKIBSACTIESSELSKABET URANIA v. BARBER & CO., Inc. 
(District Court, S. D. New York. February 2, 1910.) 

{Syllahus ty the Judge.) 

Shipping (§ 49*)— RiGHTS OF Chaeteeer— Compensation to Winchmen. 

Claims for compensation paid for winchmen outslde of the vessel's crew 
at New York and Buenos Ayres. Held that the tlme charterer was en- 
tltled, under the testlmony that the master of the vessel had consented to 
the use of outslde men to run the wlnches at New York, to offset the 
amounts paid against the charter hlre, but not at Buenos Ayres as proof 
was lacklng to support Its clalm in that respect. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. | 49.*] 

Action by the Dampskibsactiesselskabet Urania against Barber & 
Co., Incorporated. Decree for libellant, with interest. 

Convers & Kirlin, for libellant. 
Hunt, Hill & Betts, for respondent. 

ADAMS, District Judge. This .action was brought to recover 
$616.16, balance of hire of the libellants steamship Polar stjernen, 
claimed to be due under the charter party dated March 28, 1905, and 
alleged to hâve been wrongf ully deducted by the respondent. The 
amounts deducted were the wages paid by the respondent for shore 
winchmen between April 11, 1905, and March 10, 1906, at New York 
and Buenos Ayres. The respondent's claim is that the amount of the 
déductions was properly paid and it was entitled to deduct them f rom 
the hire. The controversy turns upon the provisions of the charter 
and certain transactions which took place between the parties. 

The contract provided : 

"1. That the owner shall provide and pay for ail the provisions, wages and 
Consular shlpplng and dlscharglng fées of the Captaln, Offlcers, Eugineers, 
Firemen and Crew ; shall pay for the insurance of the vessel, also for ail the 
cabln, deck, engine room and other necessary stores, and malntaln her In a 
thoroughly efHeient state in hull and machlnery for and during the service. 

2. That the Charterers shall provide and pay for ail the Coals for drlving 
engines and wlnches Port Charges, Pilotages, Ageneies, Commissions, Consular 
Charges, (except those pertainiug to the eaptain, pfiicers or crew), and ail 
other charges whatsoever, except those before stated." 

"13. That In the event of loss of tlme from deflciency of men or stores, 
*For other cases B«e same topic & § numbeb in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexe* 
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«(;j:lk©?i,j^stoppage;of labor, break-down or damage ol maehlnery or damage to 
rudder, or propellef, grounding, détention by average accidents, ta shlp or 
■cÀtgo, or by bthér cause preyentlng the full working 6f the vessel (including 
loàdtog and/or discharging cargo), the payment of hlre shall çease for the 
tinie thereby lostj and If upon thç voyage the speed be reduced by a defeet In 
■or breakdown of any part>o£ her njachlnery, damage to her propeller, rudder 
or by any other mishaps of,huli or engines the tlme so lostand the eost of any 
•extra coal consumed in conséquence thereof shall be deductèd from the hlre." 

,:•:■: m * *'::" :♦ * i ; « • • * ■, * • * 

"17. Steamer to wôrk nlght ô,nd day as requlred by charterer, and ail steam 
winches to, l^e at Charterer's disposai during loading and discharging, and 
Steamer to provide men to work same both day and nlght as requlred Char- 
terer agreelng to pay ordinary extra expènse if any Incurred by reason of nlght 
work. In the event of short steam, or a disabled vs^inch or winches, Owners 
to pay for shore Engine or Englues, In lieu thereof if requlred and to pay any 
loss of tlme occasioned thereby. Coals used for eooking, evaporating water, 
or for grates and stoves to be agreed as to quantity, and their value allowed by 
owners. 

18. That should the vessel be lost, the hlre Is to cease and détermine on 
the day of her loss or when last seen, and any hlre pald in advance shall be re- 
turned to the Charterer at once. Charterer if requlred to advance the neces- 
sary funds for steaœer's ordinary dlsbursements and same to be deductèd, to- 
gether with 214% for interest ai^d commission from next payment of hire." 

1. The first item in dispute is for disbursement of $134.50 for shore 
winchmen at New York in April, 1905. 

Mr. Spillane, the foreman stevedore for the Atlantic Stevedbring 
Company, testified that before commencing loading he saw the master 
•of the steamer and asked him, 

"if he wlll furnish men or if I will furnish men; I told him he will be respon- 
sible in case of any accident if bis men were driving the winches and if I am 
driving them I would be. In this particular case he told me to put my men 
on. Q. To drive the winches? A. Yes, sir. Q. Did your men drive the 
winches? A. My men did drive the winches." 

He said further that when the loading was completed, he presented 
the time sheet to the captàin for signature. This voucher, showing 
the number of hours paid for, was offered in évidence by the respond- 
■ent and contains the captain's and chief oificer's signatures. He fur- 
ther, said that the master did not furnish winchmen on either of the 
occasions she was working at New York and that no objection was 
made by his men to working with winchmen belonging to the ship 
because they were not members of the Labor Union. On the cross, 
lie said that in loading oil, sometimes he used the ship's men. 

Mr. Tififany, superintendent and manager of a stevedoring company, 
stated that he remembered having a conversation with the cap tain of 
the steamer about winch driving and that : 

"I asked Captain Brauth about his winches; he said: 'You better put your 
-own men on our winches and instruct the chief ofllcer to keep track of the 
tlme. We hâve plenty of work for our own men, we had a rough passage com- 
ing and I need ail the men — ^and some are going to leave — to palnt and get the 
ship up in shape." 

He further said : 

"Q. Thèse vouchers that hâve been oflfered in évidence and the tlme sheets, 
are they the customary papers that are handed up for signature by the mas- 
ter? A. They are the vouchers that we use for the chief officer's signature for 
^pproval with regard to the number of hours before they are submitted to the 
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captain Of the sbip. Q. How do you get your payment after y ou get those 
vouchers from the master aud mate? A. From the différent agents that we 
work for. Q. îou hand theni the vouchers and get the payment? A. We at- 
tach theni to our Mils. Q. Did the Atlantic Stevedoring Company hâve Its own 
time keeper on the jobs that were done on the Polarstjemen? A. We hâve a 
separate time keeper on ail ships." 

"Q. Was there any need for you, yourself, to hâve this time sheet In order 
to kuow how many hours your men put in on the vessel? A. Certainly, to 
make out our blll by It. Q. DId you hâve a copy of the time sheet? A. We 
had a copy of the time sheet." 

"Q. What do you say as to whether or not on some occasions the ship's 
winchmen do run the winches? A. We hâve had men knock off on occasions 
where the ship's winchmen are not capable of running them ; very often the 
gang refuse to work being in danger of getting hurt." 

Mr. Murphy, foreman for the Atlantic Stevedoring Company, said 
he heard the captain and Mr. Spillane speaking about winch driving 
and that the captain said : 

"Go ahead and put on your own winchmen." 

He further said, on cross-examination : 

"Q. Who generally runs the winches in New York City — the ship's crew or 
the stevedore's men? A. That Is generally settled between the captain and the 
charter party. Q. As matter of fact you hâve been on a good many ships, 
haven't you? A. On some occasions the ship's crew run them and on some 
ours. Q. In the last 5 years how many ships do you suppose you hâve worked 
on? A. One every two weeks probably. Q. In 5 years that would make 125 
boats any how? A. Yes. Q, Out of those 125 beats how many of them had 
thelr winches run by the ship's crew and how many by the stevedore's crew? 
A. In my opinion it is just according to the orders we get. Q. I say as matter 
of fact? A. As matter of fact it Is equal, as far as I could go it is equal. If 
the ship's crew are running them it is ail right, there is no objection. Q. Did 
you make any objection on this occasion to the ship's crew running the 
winches? A. No, sir." 

This amount was paid in a bill of the Atlantic Stevedoring Conipany 
to the steamer and owners. 

2. The next item, $160.80, is of September 27, 1905, for wages of 
winchmen loâding at New York. 

When the steamer came in on this occasion, she was again loaded, 
mostly with case oil, by the Atlantic Stevedoring Company. Spillane 
saw the captain of the stearner and said : 

"I asked hlm If he was going to drive the winches or I to do It this time. He 
told me to do It as he had pleuty of work for his men around the ship ; to put 
on my men." 

He then produced a voucher, signed by the mate and the master of 
the steamer, showing 402 hours of work. He further said that there 
was nô objection made by his men to working with the winchmen of 
the ship because they were not members of the Labor Union and that 
sometimes they used the ship's men. 

Mr. Tiffany testified- that he had a conversation with the master oii 
this tripito the same effect as the first, above quoted, and that the 
captain never made any objection to his, Mr. Tiffaiiy's, men Workitig 
on the winches» 
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3. The next item, $73.50, April 6, 1906, is for wages of winchmen 
unloading at New York. 

On this occasion the vessel was discharging large sticks of que- 
bracho wood "which is very awkward stufï to handle and very dan- 
gerous," the sticks weighing from fifty pounds to two or three tons. 
It was expédient for the men of one Nordenholt to do the work and 
no objections seem to hâve been made to it. A voucher for the time, 
210 hours at 35 cts., $73.50, was signed by the mate. A bill for the 
discharging which included this item was rendered to the respondent 
and paid by it. To this the respondent claims a commission of 2y2 Jo 
should be added, making $75.34. 

4. The next item, $101.08, August 25, 1906, is for wages of winch- 
men unloading at Buenos Ayres. 

Captain OIsen was representing the respondent at the River Plate 
in the summer of 1905 at the time this steamer was there. He was on 
board of the steamer about every dlay while she was there and saw 
the members of the crew were not compétent to run the winches be- 
cause they were so much under the influence of liquor that it was un- 
safe; that one day he was talking to the chief officer of the steamer 
when the stevedore foreman asked for another man to whom the chief 
officer replied: 

"I haven't got another sober man to put on thère." 

He f urther said : 

"Q. But when you saw them you say they were what — sober or not? A. I 
saw them every day and one man mlght be not compétent for the winch In the 
moming and might be ail rlght In the afternoon; and It mlght be a couple, 
three or four or several of them ; they would go ashore and corne back right 
along the whole day and nights too. Q. What dld they go ashore for? A. For 
drlnks." 

A bill for the winchmen's time in détail on this occasion was ren- 
dered to the libellant and produced by it at the trial on demand of the 
respondent. This contained the following statement signed by the 
master: 

"Bill correct cljarges to be elther (or Time charter or owners as pr protest 
of 31 Mal 1905 and 3 of June 1905." 

There is some question as to the time the statement was placed on 
the voucher, the respondent's witness, Mr. Kimball, said he saw the 
bill when it first came from South America but does not recollect that 
he ever saw the language of the statement before. 

5. The next item, $140.40, December 5, 1905, is aiso for wages of 
winchmen at Buenos Ayres. 

Captain Swartridge, then representing the respondent at the place, 
said that there was not the slightest objection to the use of the shore 
men in running the winches, that the ship needed the winchmen and 
there was no question of any rule or union preventing the shore men 
from working with the ship's winchmen. He also said that the shore 
men did run the winches. A time sheet or voucher was produced, 
signed by the piaster and mate, with the statement : 

"Signed under protest accordlng to letter send agents on the 22 Okt 1905." 
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The testimony with respect to this voucher was substantially the 
same as to the preceding item. This witness also said that the shore 
winchmen did not run the winches on ail of the respondent's vessels 
and that nearly every ship that entered Buenos Ayres had trouble with 
its crew f rom drunkenness unless it had a Chinese crew. 

The defence to thèse claims on the facts is substantially that at 
Buenos Ayres the vessel had a full crew and at ail times sufficient 
compétent men to run the winches. The master testified that he had 
seen his crew drive the winches and knew that they were driving 
winches before going to Buenos Ayres. The second mate testified 
that with respect to the first voyage to Brazil, the vessel had a crew 
sufficient and compétent for the purpose. And they both testified that 
the men were not drunk or ashore. The master also said that the rea- 
son the ship's men were not used was there was a union rule, and the 
stevedore's men could not work with the ship's men. 

The claim with respect to New York is substantially the same. 

It is contended in libellant's brief that the master made a protest 
in writing to the Buenos Ayres agents of the charterer against the 
use of shore winchmen, but no trace of such protest appears and if it 
was made and delivered as stated there is no évidence of its contents 
beyond that a protest was made against the use of shore winchmen. 
The counsel for the libellant called for this protest, to which counsel 
for the respondent replied : 

"We hâve no such protest in our possession so far as I know." 

Other protests were mentioned in the master's dépositions as quoted 
above, but the protests were not produced. On cross-examination the 
master said with respect to the New York one: 

"Q. To whom was the protest made that you say you made in New York? 
A. The only protest I made was made out hère. Q. At Convers & Kirlln's of- 
fice? A. Yes. Q. What was the protest abont? A. I don't remember ; it must 
be in the papers there ; I don't remember any more now. Q. You didn't make 
any wrltten protest direct to Barber & Company? A. Not except that one I 
made up hère as far as I remember, and I ean't remember three years after, 
but I made it up hère at Convers & Kirlln's office. Q. Do you remember about 
what time that was that you made that? A. No sir, not now ; I can't swear 
to the date; It must be in the papers. Q. Who bas those papers? A. I think 
Convers & Klrlln bave them." 

The protest was not produced or accounted for, nor hâve those men- 
tioned in the exhibits above, dated respectively May 31, 1905, and June 
3, 1905, Oct. ("Okt") 22, 1905, and there is nothing to show what was 
contained in them. 

The libellant dépends altogether on the case of Constantine & Picker- 
ing Co. v. Tweedie Trading Co., 159 Fed. 706, 86 C. C. A. 574, in 
support of its claim, but it does not seem that that authority would 
overcome the testimony with respect to the New York work, it appear- 
ing that the master had authorized the use of shore winchmen there 
with respect to the loading, and with regard to the discharging of the 
quebracho wood, it was obviously to the interest of ail concerned that 
this wood should be handled by experienced men. I think the au- 
thority, however, covers the Buenos Ayres discharges. There is a 
deficiency of testimony with respect to the work there and in view of 
175 F.— 63 
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the dépositions of the master and the mate, and the absence of suf- 
ficient Contradictory testimony, the libellant should succeed with re- 
gard to the Buenos Ayres claims. 

The libellant also urges that the charterer, notwithstanding the 
master's consent, was bound by the terms of the contract, which pre- 
cluded the use of shore winchmen, but it does not seem clear that the 
parties intended to exclude such use. Assuming, however, that such 
is the case, ii; seems that the principle recently adopted by me in the 
case of Winchester Noyés v. Munson S. S. Une (D. C.) 173 Fed. 814, 
dated November 11, 1909, would govern. In that case there were de- 
f ective winches. It was said in the opinion : 

"4. The next déduction elaimed, $237, was on aecount of détective winches. 

When the steamer arrived In New York December 12, 1905, her winches were 
badly broken, three of them could not be used at ail, and one of theni eould 
only be used in part. The englneer testifled that on a voyage from Progresse 
to Staten Island, on December Oth, ' • * * everything broke adrlft, smashed 
up.' The deck cargo, mahogany logs, 'broke adrlft and broke the winches, at 
least the deck winches. * * * On Sunday morning No. 4 winch badly broken 
by loose logs, 12:30: both f rames of No. 4 winch broken. * * * ' The cargo 
was dlscharged, 'Some of it was by winches and some of it was by steam 
hoisting gear that came alongslde — uslng the poop winch and the mlddle winch 
and the fore winch. * * * Q. So what winches were there that could not be 
used? A. No. 2, No. 3 and No. 4 ♦ * * No. 4 was absolutely In pièces. 

• * * Q. When you arrived in New York on December 12 how many winches 
were there out of repalr? A. Three. Q. Weren't there four? A. Well when 
we arrived for them to start cargo there were only three. There were four 
when we arrived, but we flxed No. 1 for them the next momlng. Q. When you 
arrived four were in such condition you could not work them? A. They were 
broken. Q. How many winches hâve you In ail upon the vessel? A. Six. 

* * * There were only two winches that were not touched — the bridge deck 
vrlnch and the poop winch.' 

Under the clrcumstances, the master and the charterer entered Into an agree- 
œent to hâve a steam hoister asslst In the discharge, the charterer agreelng 
to pây hlre and the owner to stand the extra expense of dlseharglng, caused 
by the defectlve condition of the winches. The vessel was thus delayed one day 
longer than usual, t^he hire for which perlod would be $135, and the charterer 
paid for hoisting and extra labor $10?. This made $237, for which the master 
approved a voucher. 

The master, It is urged, exceeded his authorlty in making this agreement, 
as It was côntrary to the charter party. This was perhaps true, unless the 
master was, under the clrcumstances, justifled In compromlsing the matter. 
The shlp would hâve been liable for lost tlme whlle she was out of condition 
for work. The Munson S. S. Llne v. Miramar S. S. Co., supra [(D. C.) 150 Fed. 
437], and it was undoubtedly for her bèneflt that an adjustment should be 
reàched as soon as practlcable. It seems to me that the master adopted a wlse 
course in preventing delay. 

In the Edward H. Blake, 92 Fed. 202 [34 O. O. A. 297], a dispute as to the 
meanlng of 'a small quantlty of oak; ties' was compromlsed by the master. It 
was held, as stated In the syllabus: 

'While a master bas no power to set aside the contract made by the charter 
party, yet where, at the time of loading, questions arise between the shlp and 
the charterer as to the proper construction of minor clauses in the contract, in 
the absence of the owners, the master, as tbeir agent, must necessarily deal 
with the same, and hls construction and agreements In relation thereto are 
binding on the owners.' " 



Decree for the libellant for $241.48, with interest. 
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CHALMERS CHEMICAL CO. V. CHADELOID CHEMICAL CO 

(Circuit Court, S. D. West Virginia. December 6, 1909.) 
No. 399. 

1. Eemoval op Causes (§ 19*)— Grotjnds— Laws of the United States. 

A suit in equity to cancel certain agreements regulating tlie prlce of 
palnt and varnlsh removers, manufactured and sold under patents Issued 
to défendant, on tlie ground that sucti agreements were in violation of the 
Sherman anti-trust law (Act July 2, 1892, c. 647, § 1, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), was a suit directly Involving the construction of 
a law of ttie United States, and was therefore removable to tlie fédéral 
courts, regardless of the citizenship of , the parties. 

[Ed. Note. — For other cases, see Remwal of Causes, Dec. Dig. § 19.*] 

2. Cancellation of Instrtjments (I 13*) — Ii-legai, Contract— Défense— Adé- 

quate Remedt AT Law. 

Where complainant, under a mistake of law, was Induced to enter into a 
contract fixing the priée of a patented article manufactured under licenses, 
alleged to be a violation of the Sherman anti-trust law (Act July 2, 1892, 
c. 647, § 1, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), and défendant sought 
to hold complainant thereto, complainant was entitled to sue in equity for 
cancellation of the contract, though he could plead its illegality as a dé- 
fense to an attempt by défendant to enforce it as to him, as such défense 
would not relievè him from the pains and penalties provided by the Sher- 
man act. 

[EJd. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§ 13 ; Dec. Dig. § 13.*] 

3. Eemoval op Causes (§ 25*) — Geound — Laws of the United States — 

Ghounds of Relief. 

Where a case was made by the pleadlngs In a suit for the cancellation 
of a contract involving the construction and application of the Sherman 
anti-trust act (Act July 2, 1892, c. 647, § 1, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 320O]), the suit was removable to the fédéral courts, wlthout réf- 
érence to other grounds for relief pleaded. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 23.*] 

In Equity. Suit by the Chalmers Chemical Company against the 
Chadeloid Chemical Company. On plea to the jurisdiction and motion 
to remand. Denied. 

Edward S. Beach, for complainant. 
Frederick S. Duncan, for défendant. 

KELLER, District Judge. This is a suit in equity, brought by the 
complainant, a corporation, chartered under the laws of the state of 
West Virginia, against the défendant, also a corporation chartered un- 
der the laws of the same state, and the litigation was. orginally brought 
in the circuit court of Kanawha county, W. Va. In due time the de- 
fendant filed a pétition for the removal of this cause to the Circuit 
Court of the United States, and lodged a copy of the record in the 
clerk's office of said court. 

The complainant has now filed a plea in abatement, challenging the 
jurisdiction of the Circuit Court of the United States, and has also 
moved that court to remand the cause to the circuit court of Kanawha 
county. The plea and motion are predicated upon the ground that 
this court has no jurisdiction of the cause of action made in the bill, 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezea 



99ft 175 FBDEEAL REPORTER. 

and that, contrary to the allégations contained in the pétition for re- 
moval, the suit does not really and substantially involve a controversy 
"arising under the statutes of the United States." 

In considering this plea and motion I may say at the outset that it 
does not and cannot involye any considération of the merits of the liti- 
gation, and must be decided solely upon the allégations concerning the 
cause of action appearing in the bill itself, and in the pétition filed for 
the removal'of the case, and it appears from the allégations of the bill 
and exhibits that the défendant corporation, the Chadeloid Chemical 
Company, is the owner of various United States letters patent concern- 
ing paint and varnish removers, and particularly of United States 
letters patent No. 714,880, for paint and varnish removers, granted 
Carleton Ellis; that on February 27, 1905, the défendant granted a 
license under said patent to the complainant to manufacture and sell 
varnish removers under said patent, and under ail United States let- 
ters patent which the défendant then owned or might thereafter ac- 
quire, which said license was unrestricted as to selling price. 

It further appears from the bill that in August, 1906, after litiga- 
tion, the validity and scope of said letters patent No. 714,880 were 
successfully established by a decree pronounced by the Circuit Court 
of the United States for the Southern District of New York, and that 
in October following said decree the défendant granted to a large num- 
ber of manufacturers doing business in various parts of the United 
States, including the complainant, licenses under said patent, contain- 
ing provision that the remover made under such licenses should not 
be sold at less than a certain minimum price, set forth therein. The 
license granted to the complainant at this time was différent from 
those granted to other manufacturers, in that it was a free or non- 
royalty bearing license, but obligated the complainant to observe the 
price agreement in the same manner that it obligated the other 
licensees. 

The bill avers that the complainant entered into this license under a 
misapprehension and mistake of law, and avers that said license agree- 
ment of October 15, 1906, referred to in the bill as the "first price 
agreement," "is invalid because ultra vires, in unlawful restraint of 
trade and contrary to the laws of West Virginia, other states, and of 
the United States," etc. The bill then sets forth that in January, 1907, 
the défendant entered into similar license agreements with the com- 
plainant and its other licensees, modifying the licenses dated in October, 
1906, as to priées, and in some other respects, and granting licenses 
under additional patents. Thèse agreements containeB clauses requir- 
ing the licensees, in selling remover made under the Hcense, to main- 
tain certain minimum priées. In the bill this second modification is 
referred to as the "second price agreement." 

The bill allèges that the license agreements granted in October, 
1906, and January, 1907, were the resuit of a combination of manu- 
facturers, including the complainant, and constituted "an agreement to 
enhance and fix minimum priées," and as to both of thèse license 
agreements avers that they are "in unlawful restraint of trade and 
contrary to the laws of * * * the United States." The bill also 
sets forth other alleged grounds of the invalidity of thèse agreements 
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and other reasons why they should be canceled, which is the prayer 
of the bill. Copies of thèse agreements are attached to the bill of 
complaint. 

The pétition for removal averred that the defendant's Hcense System, 
as set forth in the pleadings, is of great value to the défendant, bring- 
ing in royalties in excess of $25,000 per year, and that the annulment 
of the license agreements of October, 1906, and January, 1907, would 
destroy the System, and that the right to maintain thèse licenses as 
valid agreements under patents owned by the défendant is of a sum or 
value, exclusive of interest and costs, in excess of $2,000. 

The bill plainly avers that thèse agreements are invalid, among other 
reasons, because contrary to the laws of the United States. The only 
law of the United States bearing on such matters is the so-called 
"Sherman.Act," being Act July 2, 1892, c. 647, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. 3200). Section 1 of that act reads in part as fol- 
lows: 

"Every contract, comblnation in the form of trust or otherwise, or con- 
spiraey, in restralnt of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illégal. Every person who shall make 
any such contract or engage in any such combination or conspiracy, shall be 
deemed gullty of a misdemeanor." 

It would, therefore, appear upon the face of the bill that at least 
one of the grounds upofi which it is sought to cancel the license agree- 
ments of 1906 and 1907 is that the same are obnoxious to the provi- 
sions of the Sherman act ; and this involves directly the construction 
of a law of the United States. It is because the statutes of the United 
States, according to the allégations of the bill, déclare a contract in 
restraint of trade to be illégal, that the allégation is made that thèse 
contracts are "contrary to the laws of * * * the United States," 
and that the bill of complaint seeks the relief prayed for. It appears, 
therefore, that the correct décision of this case, according to the state- 
ments in the bill of complaint, will dépend upon the construction of 
the statutes of the United States, and the application thereof to the 
agreements in question and tb the gênerai license System of the de- 
fendant thereby created. 

It is to be remembered that the complainant allèges in its bill of corii- 
plaint that it entered into thèse agreements under a misapprehension 
of law, and, as I conceive its allégations, they amount to- the déclara- 
tion that, having now ascertained that it is a party to an agreement in 
unlawful restraint of trade, it desires the court to abrogate and legally 
cancel the said unlawful agreement in so far as the complainant is a 
party thereto. There can be no doubt in my mind that a complainant, 
so situated, would hâve a right to ask a court of equity of compétent 
jurisdiction to cancel and abrogate such an agreement entered into 
by the complainant under a mistake of law, and to which the other 
party to the agreement sought to hold him. It may be true that he 
could refuse to be bound by this agreement, and plead its illegality as 
a défense to an attempt by the other party to enforce it as to him ; but 
I do not think that that fact would prevent him from applying to a 
court of equity for relief from a situation which, if he did not become 
the actor, might subject him to the pains and penalties provided by 
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the Shërttian act. Be this as it may, 'it does appear from the bill that 
the complaînant is relying in equity ûpon the provisions of the Sher- 
man act as ground for the cancellation of thèse contracts. The fact 
thât thé bill sets up other grounds for the cancellation of thèse agree- 
ments dbes not defeat the jurisdictîon of the United States court, 
where one of the grounds is dépendent upon the construction given to 
the Constitution or to a statute of the United States. 

In New Orléans, M. & T, R. R. Co. v; Mississippi, 102 U. S. 141, 
36 L. Ed. 98, it is decided that a suit brought by a state in one of its 
own courts against a corporation of its own création can be removed 
to the Circuit Court of the United States, if it is a suit arising under 
the Constitution or laws of the United States, al though it may involve 
questions other than those which dépend upon the Constitution and 
such laws. To the same effect is the case of Ames v. Kansas, 111 U. 
S. 449, 4 Sup. Ct. 437, 28 U Ed. 482; and in Starin v. N. Y., 115 
U. S. 257, 6 Sup. Ct. 28, 29 L. Ed. 388, it was stated, as the effect of 
ail the authorities on the subject, that if, from the questions involved 
in a suit, "it appears that some title, right, privilège, or immunity on 
which the recovery dépends will bè defeated by one construction of 
the Constitution of a law of the United States, or sustained by the op- 
posite construction, the case will be one arising under the Constitution 
or laws of the United States, v^rithin the meaning of that term as used 
in the act bf 1875; otherwise not." 

Many cases might be cited from the inferior fédéral courts and the 
text-writers to the efïect that if the case as made upon the pleadings 
involves the construction of the Constitution of the United States, or 
a law thereof, the case will be removable, no matter how many other 
grounds for relief are set forth in the bill of complaint. 

The motion to remand will be denied. 



KORZIB V. NBTHERLANDS-AMERICAN STEAM NAVIGATION 00. 
(District Court, S. D. New York. February 3, 1910.) 

. iSyllahus iy the Judge.) 

Damages (§ 132*)— Peksonal Injubt— Loss of Eté. 

Exceptions to commissloner's report allowmg libellant $7,.50O for the 
loss of her right eye. A claim on the part of the respondent that the 
damages were excessive and should be redueed to .$2,500, not sustained 
and the report Confirmed. 

[Ed. Noté.— For other cases, see Damages, Cent Dig. |§ 372-385; Dec. 
Dlg. § 132.*] 

In Admiralty. Action by E"frazia Korzib against the Netherlands- 
American Steam Navigation Company. Exceptions overruled, and re- 
port confirmed. 

A. Léonard Brougham, for libellant. 

Wing, Putnam & Burlingham, for respondent. 

'For other cases see same topic & § numeek in Dec. & Am. t)igs. 1907 to date, & Rep'r Indexe» 
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ADAMS, District Judge. This action to recover for personal in- 
juries was decided in favor of the libellant (169 Fed. 917) and the 
question of the amount of damages sent to a commissioner for report. 

The report has now corne in as f ollows : 

"The sight of libellant's rigrht eye was destroyed June 29, 1907, under clr- 
cumstances set fortb In the décision of the court (169 Fed. 917), when she was 
a passenser on ,one of the respoudent's steamshlps, from Rotterdam to New 
Torlî. She was In her 17th year, and was an emigrant from Russian Poland, 
coming to this country with the intention of beeoming a domestic servant. 
Her father lives In her native country, and her only relative hère Is an aunt 
wlth whom she has llved In New York City since leaving the hospltal on Ellls 
Island, where she stayed about six weeks after the arrivai of the ship. She 
was in the shlp's hospltal from the day after the injury untll the shlp arrived 
hère, receivihg daily treatment from the ship's doctor. When she went .out to 
walk aboard ship, after the Injury, she was accompanied by a man who led 
her. She says that b-lood flowed from her eye when it was struck by the noz- 
zle of the teapot, that she suffered severe pain, that this pain eontinued untll 
some time after she had left ESlls Island, and that she had but little sleep In 
the early days of the injury. Soon after leaving Ellls Island, she called at a 
dispensary, her eyes were examlned there, she was told that the Injured eye 
would never recover Its slght, and was advlsed to hâve it removed and an 
artlflclal one put In ; but she has net had this done, because, she says, she Is 
afraîd of the pain. With the exception of this occasion, she has had no at- 
tention from an ocullst since her arrivai. Provision Is made at the dlspen- 
saries for gratultously performlug opérations, and furnlshlng artlflclal eyes, 
where the patient is wlthout means; and where charges are made, they are 
graded according to abillty to pay. A person of small means would not hâve 
to pay more than ,$75 for the opération, at most, and an artlflclal eye eosts 
from $5 to $10. The opération can be performed whlle the patient is under 
the influence of an annesthetic, and the testimony of oculists Is that libellant 
could be out of the hospltal in the course of a week, and It would hâve been 
better for her to hâve had the eye removed as soon as it became certain that 
the sight was hopelessly goiie, so as to reduce the danger of sympathetic in- 
flammation. It was the opinion of the shlp's doctor immedlately after the 
accident that the eye should be removed. There has, however, been no sympa- 
thetic Inflammation, but it is possible that It may corne hereafter. One ocullst 
says that the probability is slight, whlle another states that no opinion of 
value can be expressed as to the probability, there belng cases where such in- 
flammation has set in years afterwards. Aside from the disfigurement, the 
delay has apparently not been prejudlclal. She says that she has suffered 
from eye strain and headaches when attemptlng to read Polish, or to do any 
work requiring attention to an object close at hand, that when she attempts 
household work she suffers in the same way, and that about ail she has been 
able to ûo since her arrivai is to take her aunt's small children out to walk, 
although she tries to work every day, The eye strain and headaches are due 
to the'greater effort whlch the muscles of the left eye are requlred to niake; 
but that this difliculty may be overoome by using glasses Is the opinion of both 
the OGulists who testlfled after examlning her whlle the référence was pending. 

To show that her prospects of marriage hâve been serlousJy impaired, she 
testlfled that no young men call upon her, she kuows none, and because of her 
sensltlveiiess about her appearance, she shuns the society of others, although 
she goes to church and has been to some social gatherings. The oculists tes- 
tlfy to an opération which has become quite common of late years. The an- 
terior portion of the eye Is removed, leaving the shell, or what Is commonly 
known as the white crf the eyé, to whlch the muscles are attached; in the shell 
is inserted a glass, paraffine, gold or platinum bail, usually glass or paraffine, 
and the shell is drawn over this bail and sewed ; flnally, a pupil is supplied by 
fittlng over the bail an ordlnary glass eye made a little thlnner than usual, and 
held in place by the action of the eyellds. When this has been done, the arti- 
ficiàl eye moves muscularly, and although there Is some limitation to Its latéral 
movement, there is substautially none to an up-and-dowu movement By this 
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method, the flxlty of the ordiiiary glass eye is avoided, and according to Dr. 
Thomson, the ocullst called by respondent, the fact that the eye is artificlal 
Is scarcely perceptible upon casual observation. Dr. Thomson knew of no rea- 
son why this opération eould not be successfuUy performed now in libellant's 
case, and the cosmetic damage resulting from the injury largely mitigated 
thereby. Dr. Wright, libellant's ocullst, had doubts about the advlsabillty of 
performlng this particular opération. He snid that where it is performed, the 
Shell sometimes becomes irrltated and inflamed, so that it Is necessary to re- 
move it. But he agreed with Dr. Thomson that there should be an opération 
of some.kind for the removal of the eye. 

Although an opération will lessen libellant's disfigurement, even if she has 
to œabe use of the ordinary glass eye, It Is undenlable that throughout her 
life the calamity she has sufEered wlll be the cause of difflculty in almost ail 
her daily aets and movements, will make her less désirable and compétent for 
any employment she might hâve expected to hold, will serlously affeet her 
eamlng power, and will be a fréquent source of chagrin and mental sufEering, 
even if it be assumed that the left eye will never sufter any sympathetlc in- 
jury, and that she will bave to endure no further physical pain except such as 
may follow for a short time after an opération. Whether she will sufCer pain 
other than that Is conjectural. It is also conjectural whether the left eye will 
suffer sympathetlc Injury. But she is entitled to compensation for the phys- 
ical and mental pain and sufCerlng whlch she has already endured, the mental 
suffering she will hereafter endure, loss of earning power, past and future, 
the injury to her Personal appearance, past and future, and the Impairment of 
her prospects of marrlage. That this last is an élément to be consldered In 
determlning damages was held in Smith v. Pittsburgh & W. Ry. Co. 10. C] 90 
Fed. 783, where a girl of flve lost a leg, and the jury gave her a verdict of 
$10,000. The judge refused to set aside the verdict as excessive, although in 
hls judgment $7,000 would hâve been a reasonable compensation. Some of bis 
observations apply to libellant's case. He said: 

'The estimate must be entire, once for ail, and hence we cannot walt to see 
how the unknown adversities or contlngencles of the future may affeet the 
question, as if, by some other calamity, thèse prospects which we preseutly es- 
timate, should tum ont to hâve had no existence at ail ; as if the girl should 
die bef ore she reaches womanhood ; or, having reached it, should flnd a profita- 
ble marriage notwlthstanding the disfigurement. * * * A crippled woman 
is in a worse condition than a crippled man. To say nothing of the Immense 
loss to her In the matter of persoual attractlveness in respect of her chances 
of marriage, always her main reliance for a support In llfe, the infirmity les- 
sens her feebler powers of meeting the demands upon physical exertion below 
the degree of Impairment resulting to a man. The effeet on her spirits and 
courage Is more depressliig, she feels the loss more than a man, and shrinks 
from the exhibition of her Infirmity that is necessary to overcome Its hin- 
drances. Then there are the ordinary éléments of physical and mental sufCer- 
lng, now, and forever durlug her llfe, so far as mental sufCerIng goes, to be 
' reckoned by the jury.' 

Libellant's counsel cites many cases In this state and other States, where 
awards made by juries for personal injuries were examined by the courts with 
a Tlew to determlning whether they were excessive. Thus lu LafCerty v. Thiid 
Ave. R. R., 85 App. Dlv. 592 [83 N. Y. Supp. 405], the court, whlle regarding a 
verdict of $12,000 as large, did not conslder Itself justified in reduçing it where 
a girl 6 years old had sufCered Injuries which necessltated the amputation of 
the left arm below the elbow, leaving a sensitive stump, caused the development 
of the left side and shoulder to be arrested so as to be apparent to the eye, af- 
fected her nerves, and caused considérable pain. In Willlamson v. Railroad, 
53 App. Dlv. 399 [65 N. Y. Supp. 1054], the court refused to reduee a verdict 
trf $22,500 where a boy of 11 years had been obliged to undergo two amputa- 
tions, the flrst of whlch removed the lower portion of the leg a few inches 
below the knee joint, and the second the knee joint and ail below It. In Kal- 
fur V. Railroad, 34 App. Dlv. 267 [54 N. Y. Supp. 503], the court allowed a ver- 
dict of $15,000 to stand in favor of a child of 18 months whose leg had been 
lost above the knee. In TuUy v. Steamship Co., 10 App. Div. 463 [42 N. ï. 
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Supp. 291, a man ot 28, earnlng $12 a week, who had suffered the loss of a leg, 
obtalned a verdict for $25.000, whleh the court held to be excessive, orderlag 
a new trial unless plaintiff consented to reduce the verdict to $15,000. In 
O'Keefe v. Railroad Co., 33 App. Div. 324 [53 N. Y. Supp. 940], a man of 25, 
who had sustained ln,1uries which resulted In the loss of the use of his right 
arm, obtained a verdict of $8.000, which the court refused to disturb as ex- 
cessive, althoiish It was considered large. But in considering thèse and similar 
cases; it should be borne in mlnd that the courts hâve repeatedly held that a 
verdict should not be set aside as excessive unless it is so disprnportionate as 
to évince bias, préjudice, passion, or corruption. Yet in Peterson v. Roessler, 
etc., Co. [C. C] 131 Fed. 156, the court held a verdict of $9,500 to be excessive 
where a laborer 39 years old, earning $1.50 a day, was Injured much more 
severely than libellant, both liis eyes having been burned out. There a new 
trial was ordered unless plaintiff eonsented to a réduction of the verdict to 
$8,000. consisting of $0,000 for complète destruction of earning power, and 
$2,000 for suffering. The awards of courts of admiralty In Personal injury 
cases hâve been more conservative than the awards in the New York cases 
cited by libellant's counsel. He maintains in his brief that an award of 
$15,000 should be made, while respondent's counsel. if I remember correctly, 
contended in his argument that not more than $2,500 should be allowed. I 
thiuk that $7,500 will be a fair amount. This does not seem to he excessive 
In comparison wlth awards made in this and other districts. The Mineola 
[D. C] 44 Fed. 143 ; Anderson v. The Ashebrooke [<:!. C] Id. 124 ; The Pioneer 
[D. CI 78 Fed. 600; The Arichoria \T>. C.] 113 Fed. 982; The St. flothard [D. 
C] 149 Fed. 790; The J. G. Lindauer [D. G] 158 Fed. 449. I thimi that the 
sum stated Is sufficient to cover ail expense libellant may be put to by reason 
of an opération, besides ail the other éléments of damage I hâve mentloned 
above, Including impairment of matrimonial prospects. 
I theref ore report libellant's damages to be $7,500." 

Exceptions to the report vi^ere duly taken, and I am now asked to 
reduce the allowance to $3,500. The exceptions were as follows: 

"First: The amount reported, to-wit, $7,500. is excessive. 

Second: The commissioner gave undue weiaht to the alleged effect of the 
accident on the libellant's prospects of marriage. 

Third: The commissioner did not give due considération to the faet that 
the libellant has persistently refused to permit the renioval of the Injured eye 
and the substitution of an artificial eye. 

Fonrth: The commissioner dld not give due weight to the fa et that the 
libellant's earning capacity as a domestlc servant would be but slightly im- 
paired If she had been wllling to hâve an opération performed and an artificial 
eye Inserted. 

Fifth: The commissioner did not give due weight to the fact that by the 
use of the proper lens the libellant would be able to perform her chosen work 
wlth llttle or no difflculty." 

AU of the matters which are the subjects of the exceptions hâve been 
so fully considered and ably treated by the commissioner, Herbert 
Green, Esq., that I do not think that more need be said about them. 
The libellant's counsel urged before the commissioner that the sum 
of $15,000 would be only a fair award under the circumstances, but did 
not take an exception to the report. I think, however, that the com- 
missioner has reached a just but conservative estimate of the libel- 
lant's damages. 

The exceptions are overruled and the report is confirmed. 
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OHRISTOPHBBSEN v. DONALD S. S. 00. 

THE AURORA. 

(District Court, S. D. New York. February 11, 1910.) 

(Syllabns by the Judge.) 

Shippino (§ 58*)— RiGHTS OF Ohaeteeer— Beeach of Oontract— Evidence. 

Mud berth for steamer at Amherst, Nova Scotia. The contract required 
the steamer to use a mud, berth aud a dispute as to whether the Fort 
Lawrence wharf at Amherst was a proper one, wlth approaches, deter- 
mined in favor of the proposition advanced by the chaVterer, the I>onald 
Steamshlp Company, that uuder the coutract It was justlfied in requlring 
the vessel to go there. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. § 241; Dec. Dig. 
§ 58.*] 

In Admiralty. Actions by Anders Christophersen against the Don- 
ald Steamship Company, and by the Donald Steamship Company 
against thé steamship Aurora. Decree for the Donald Steamship 
Company, with order of référence. 

Convers & Kirlin, for The Aurora. 

Hunt, Hill & Betts, for Donald Steamship Co. 

ADAMS, District Judge. Anders Christophersen, the master of the 
steamship Aurora, brought the first of the above actions against the 
Donald Steamship, Company to recover hire under a charter party of 
the steamer, originally dated April 5, 19W, but extended by agreement 
for a month at a time. She was re-delivered to the owners November 
25, 1907. The balance of hire claimed is $1,038.81. There is also a 
claim by the libellant for the expenses of overtime of the crew of the 
vessel amounting to $131.22. The defence and counterclaim consist 
of a claim that the master of the vessel wrongfully refused to deliver 
the cargo of lumber from the vessel at a wharf in Amherst, Bay of 
Fundy, to which she was ordered by the charterer, in conséquence of 
which the charterer sent the vessel to St. John for discharge, causing 
the charterer damages to the extent of $3,948.66, to which should be 
added the sum of $14.27, disbursed at Jacksonville, Florida, for the 
hire of wiijclimen to take the place of those which were not furnished 
by the steamer. The total amount of the counterclaim is $3,963.93. 

The contract was on the usual form but provided also as follows: 

"It Is also understood that <;harterers hâve privilège of loading steamer at 
a mud berth at Windsor provldlng !t Is saf e to do so. It is understood that 
steamer is to be employed In the plaster trade between HlUsboro and North 
of Hatteras ports, or any safe trade and In case steamer discharges at Newark 
Plaster Co.'s. wharf at Newark, N. J., thdX steamer wlU discharge aground at 
low tide samé as other vessels. 

At Newtown Creek steamer to discharge at a perfectly safe mud berth. It 
Is understood charterers bave the privilège of loading steamer at any plaster 
port wher^ she .çan safely load in mud berth. 

At New Haven steamer to discharge at a perfectly safe mud berth if nec- 
essary." 

The principal controversy is with respect to the Fort Lawrence 
wharf and its approaches. 

•For other cases soe same topio &. % numeeb în Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexe» 



CHKISTOFHEBSEN V. DONALD 8. S. CO. 1003 

It appears tliat the Aurora was a Norwegian steel serew steamer 337 
feet long, 34 f cet beam and 18 feet in depth, Her American register 
was 1195 tons gross and 886 tons net; her Norwegian register was 
1066 tons gross and 667 tons net. The master, Christopbersen, joined 
the veSsel in Jacksonville, September Ist, she then being under the 
charter in this suit. She loaded at that port with fertihzer for Ha- 
vana, where she proceeded and returned to Jacksonville, arriving Sep- 
tember 24, 1907. The master was then directed to gp to Amherst, and 
he immediately began making inquiries about that place. He was in- 
formed by the master of the schooner Thêta that it was "a bad and 
unsafe port for a ship like the Aurora — of the Aurora's size." The 
master of the Thêta was afterwards examined in the case as a witness 
for the libellant. He again said that he did not consider it prudent for 
a vessel of the Aurora's size to go to the Fort Lawrence wharf but he 
did not base his opinion on the berth itself . He said : 

"Q. Now, so far as this particular berth was concerned, there was nothing to 
make It différent from nny other ordinary imid berth after yoii aetually got 
there, was there? A. No; the berth, if a mud berth is level aud the mud is 
equally hard ail over, the berth is ail right for a ship." 

He aiso said that the wharf was not properly built and for that 
reason his vessel was strained, but his real criticism of the place was 
on account of the approaches, of the bend, which he estimated at being 
135 yards from the end of the wharf. He had had no expérience 
whatever with steamers, yet he said: 

"Q. Then do you think that the Fort Lawrence wharf and approaeh was a 
safe place for the Am-ora to go to? * * * A. No, I do not. 

Q. Won't you tell me why you think so? A. I think the channel — lu the flrst 
place, I think the channel is too narrow and croolied, and there is not room 
to navlgate the ship up there with safety." 

Among the other vi^ituesses for the libellant, apart from the master 
and the mate of the Aurora, was the master of 'the steamer Garibaldi, 
200 feet long, which discharged a cargo of oak lumber at the wharf. 
He said if he were master of the Aurora, he would not take her in as 
it was not safe. He further said : 

"Q. Were there any rocks up on the Inner channel on the approaeh to Fort 
Lawrence wharf? A. Yes; big stones; big rocks; not whole, solid rocks, but 
blg stones ; I think there were between 5 aud 7, I wouldn't say, I dldn't eount 
them so particularly, but I am sure there were 5. Q. What klnd of a berth did 
your vessel rest in alongslde of Fort I^awrence wharf? A. The berth is right 
enough ; soft berth ; soft, muddy berth." 

There was also called as a witness, the master of the sailing vessel 
Ethyl B. Sumner. He went to the Fort Lawrence wharf after the 
Aurora declined to enter. He also was of the opinion that the ap- 
proaches were not safe. There. was also the master of the schooner 
Kenneth C, of 475 tons register, and of a length of 140 feet keel. He 
said that in his judgment it was not a safe place and further: 

"Q. if you were master of a steamer of that length and the matter was left 
to your judgment would you take her to that approaeh , and to that wharf 3 
• * * A. I would décline." 

The fpregoing is the substance of the outside testimony on behalf 
of the libellant. 
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The respondent examined numerous witnesses to show that the berth 
was a safe one and that the approaches were also safe. There is how- 
ever very Httle real controversy on the first point. The respondent 
sent its superintendent to examine the berth in November, 1907, and 
ascertain if it was safe for the AHce, its own vessel, and the Aurora. 
He had the berth made a little wider and longer, so that it was ample 
for a vessel of the Aurora's size. There is no real question as to the 
berth. There can be no doubt that it was a safe one for the vessel. 

With respect to the approaches, the prépondérance of the testimony 
shows that with ordinarily proper management, the vessel could hâve 
reached the berth without difficulty. 

It appearsthat before the Canadian Government began to build the 
Fort Lawrence wharf, the résident engineer of the Public Works De- 
partment for Western Nova Scotia, which included Amherst harbor, 
made a thorough inspection of the place. He examined it at low tide 
and found no rocks or reefs in the approach. He stated that immedi- 
ately below the wharf, the river at ordinary high tide is about 425 feet 
between the banks ; that the distance f rom the end of the wharf to 
the bend is 900 feet at which point the banks are about 600 feet apart, 
and in November, 1907, the channel at the bend was 425 feet wide, with 
a depth of 17 feet, widening as it proceeded outward ; that after pass- 
mg the bend inward there were no difficulties or obstructions of any 
kind. Ail of the foregoing were actual measurements made in the 
surveys and evidently overcome any effect which might otherwise be 
given to the somewhat loose estimâtes of the hbellant's witnesses. It 
fully appears that the approach to the wharf was not crooked or ex- 
traordinarily narrow. There is but one bend which can be called se- 
rions and I think there can be little doubt that the Aurora could, if 
not with her own power, certainly with the assistance of one or two 
tugs, hâve passed safely into the inside berth, and that there was 
ample room in the channel for the navigation of the Aurora with as- 
sisting tugs alongside is quite clear. Of course such navigation would 
hâve to be made at high, or nearly high, tide. In fact there was room 
enough for her to hâve turned around in the channel if necessary. 
The photographs in évidence show something in the channel which, 
without explanation, might be deemed dangerous rocks but it appears 
that thèse were merely pièces of ice in the mud. There was actually 
nothing in the channel but very soft mud. Apart from the statements 
of the witnesses already mentioned, a number of others testified to 
practically the same facts with regard to the safety of the channel, 
including some steamship captains who had had actual expérience at 
the place, in the navigation of large vessels and who knew this ap- 
proach well and said it was safe, especially with the aid of a tug or 
tugs. Even if the Aurora should hâve run into the banks, which 
should not happen with careful navigation, she would not hâve been 
in any real danger because she could hâve promptly backed ofif, owing 
to the steepness of the banks. Of course the tide was swift, the rise 
and fall of the tide being about 40 feet and the high water had to be 
availed of but it only required ordinary diligence and care to reach the 
berth in safety. The place where the Aurora was anchored, Woody 
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Point, was but a short distance away, it requiring less than an hour 
to proceed from there to the Fort Lawrence wharf. The master of 
the steamer AHce said that it did not require more than a quarter of an 
hour to go with his vessel from the entrance to the channel to the 
wharf. There would hâve been no great difïiculty with respect to the 
tide, as the slack water continues for from 15 minutes to half an hour. 
The tide falls 6 to 8 feet per hour and as there were 35 feet of water 
in the inside berth, the Aurora drawing I6I/2 f^et, would hâve had 
about 2 hours to make the trip to the wharf. Though there is testi- 
mony that the Alice struck the end of the wharf in entering the second 
time she went there, that cannot properly be attributed to the condi- 
tion of afifairs at the wharf but must hâve been due to defective navi- 
gation. At least two experts say that there is no more danger of a 
vessel, if properly navigated, striking the Fort Lawrence wharf, than 
any other wharf. 

This channel had been navigated many times by sailing vessels and 
it is obvious that it would be much less difficult for a steamer, as she 
would be easier to handle and hâve the power to stop and back. 

It appears that the action of the master of the Aurora in refusing 
to proceed to the wharf selected for him was unwarranted and doubt- 
less arose from the fact of his having cohcluded before reaching 
Amherst that he would not go into the berth. Several papers pur- 
porting to hâve been signed by the pilot, Willard Barnes, hâve been 
presented. He said that the master of the Aurora "lied" to him to get 
one of thèse papers signed, in which it is stated that the ship was 
200 tons larger than they told him and he therefore said she was too 
large to enter the creek and that he "would not take her in." He said 
that Captain Christophersen came to his, the pilot's, place with the 
paper just mentioned, already prepared for signature to the efifect 
stated and that he signed it upon the supposition that the Aurora, 
judging from a plaster steamer he knew of going to the wharf, was 
more than 350 feet long and if he had known she was only 337 feet 
long, he would not hâve signed the paper but knowing her actual di- 
mensions would hâve been prepared to take her in. With respect to 
the aid that would be given by a tug or tugs, he said that Christopher- 
sen told him he would not take her in "if they got a dozen." In view 
of the conflicting statements of this pilot, I do not think much reliance 
should be placed upon his testimony but so far as it is entitled to any, it 
is clearly in favor of the respondent. 

With respect to the gênerai question as to the Fort Lawrence wharf 
being a proper one for the Aurora to hâve berthed at, there does not 
seem that there can be much, if any, doubt as to its being properly 
answered in favor of the Donald Company's contention. 

The contract required the vessel to supply winchmen but, at Jack- 
sonville, the charterer was obliged to employ shore winchmen by reason 
of the failure of the vessel to fulfil its contract in this respect. The 
cross libellant is entitled to this disbursement. 

There is some question in the case about the libellant's charge for 
overtime, which the commissioner will take up and report upon. 

There will be a decree for the Donald Steamship Company, with an 
order of référence. 
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THE CELTIC MONARCH. 

THE SEA LION. 

(District Court, W. D. Washington, N. D. January 21, 1910.) 

Nos. 2,831, 2,836, 2,844. 

1. Collision (§ 85*)— Tua and Tow— Liability or Tow roB Collision Be- 

TWBEN Tua AND Anotheb Vessel. 

The faets that a shlp put to sea In tow of a tug in a fog, and with a 

towllne of Improper length, are not sufflcient to charge her wlth fault 

■ for a collision between the tug and another vessel, where no facts are 

proved tq show that It was proxlmately due to either of such alleged 

faults. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. § 85.*] 

2. Admibalty (§ 28*)— JuBiSDiCTioN— Maritime Tobt. 

The owner of a vessel, which was libeled for collision, but adjudged 
without fault, cannot maintain a suit In rem In admlralty to reeover for 
the cost and expansé Incurred by reason of such Ubel against a third ves- 
sel, whlch was in fact In fault for the collision. 

[Ed. Note. — For other cases, see Admlralty, Dec. Dlg. §28.* 
Admlralty jurisdiction of actions for torts, see note to Campbell v. H. 
Hackfeld & Co., 62 C. C- A. 279.] ■ 

3. Collision (§ 82*)— Fault— Navigation in Fog. 

It is unlawful in the navigation of a steam vessel to assume that an 
■ approachlng steamer, which cannot be seen because of prevailing fog, is 
on any partlcular course, and to continue onward without reduclng speed 
after the fallure of the approachlng vessel to respond to a passing sig- 
nal. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 170-174; Dec. 
Dlg. §82.» 

Collision rules, speed of steamers In fog, see note to The Niagara, 28 
C. C. A. 532.J 

4. Collision (§83*)— Steam Vessels Meeting in Fog— Fault. 

A tug wlth a tow and a meeting steamer both held. in fault for a colli- 
sion between them in a dense fog, for failing to reduce speed and sound- 
alarln signais when they were aware that they were approachlng each 
other, but neither could make out the other or her course because of the 
fog. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. § 83.*] 

In Admiralty. Suits by the Pacific Coast Company against th& 
ship Celtic Monarch and tug Sea Lion, and by thç Celtic Monarch 
Ship Company against the tug Sea JUion, with pétition of the Ship- 
owners' & Merchants' Tugboat Company for limitation of liability. 
Decree against the Sea Lion and her claimant for her àppraised value.: 

James B. Howe and C. H. Farrell, for libelant. 
James M. Ashton, for Celtic Monarch Ship Co. 
Hughes, McMicken, Dovell & Ramsey and Charles F. Munday, for 
owners of the Sea Lion. 

HANFORD, District Judge. On a sumpiary heafing at an early 
stage of the Htigation between thèse parties, this court rendered a 
décision in writing exonerating the ship Celtic Monarch from re- 

•Por other cases seo saine topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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sponsibility, and now for the sake of brevity in the statement of the 
case, and because the opinion expressed therein is applicable to the case 
in its présent condition, in so far as the Celtic Monarch is concemed, 
I will now quote that décision in extenso : 

"This Is a suit In rem against two vessels, viz., the steam tug Sea Lion and 
the Britîsh ship Celtic Monarch, jointly charged with liabillty for the destruc- 
tion of the steamboat Mainlander by reason of négligence in the navigation of 
said tug and ahip, resulting In a collision. 

"The claimant of the Celtic Monarch bas filed an answer to the amended 
libel, and the case has been brought on for a summarj; hearlng, pursuant to a 
mandate, under local admiralty rule 35, requirlng the Ubelant to show cause 
why the case should not be dismissed as to the ship, for manlfest want of equlty. 
The purpose of rule 35 is to avoid tedious and expensive litlgatlon In cases 
in whlch It may be practicable to show, by indisputable proof, that the llbelant 
has no just grounds for proceedlng In rem, or to arrest a défendant In a suit 
in personam. I thinli that thls is such a case as the rule contemplâtes, and 
that it may be flnally disposed of In thls summary proceedlng resembling a mo- 
tion for judgment on the pleadings In an action at law. 

"The Celtic Monarch, with a full cargo on board, was belng towed from 
Tacoma to the sea by the Sea JAon. The Mainlander was on her regular run 
from Bellingham to Seattle, and the collision oceurred near West Point, in a 
dense fog. When Informed of the near proxlmity of the Sea Lion by the fog 
signais, the Malnlander's captain flrst stopped her angines, and then reversed, 
and the Mainlander was backlng when the Sea Lion struck her on the port 
side of her bow, cuttlng Into her so deeply that she flUed and sank in less than 
half an hour. The Celtic Monarch dld not at any time come In contact with 
the Mainlander, but by prompt obédience to a signal from the tug, her helm 
was put hard astarboard, and she passed clear of both steamers, and thereby 
avoided dolng damage which mlght hâve caused a more serious disaster. 

''In the pleadings no spécifie fact Is alleged constltutlng a fault on the part 
of the Celtic Monarch. The amended libel pleads négligence only in gênerai 
terms, and as a gênerai conclusion that the ship was in fault for starting on 
a voyage when the weather was foggy, and by négligence In steerlng and 
handling the vessels, and that the towline was not the proper length, wlthout 
specifying whether it was too long or too short. The affirmative niatter in the 
answer must be consldered as true so far as the same Is not In confllct with 
the allégations of the amended libel, and from ail that is alleged, and not dis- 
puted, I must consider that it Is a fact that the steam tug had the Celtic 
Monarch In charge, and that the offlcers of the ship did not hâve control of 
the tug's movements. Therefore the ship cannot be held llable for the acci- 
dent unless, by reason of the fact that the tug was for the time belng eniployed 
by the master or owners of tbe ship, the rule of respondeat superlor may be 
applied. Concedlng that It was négligence on the part of the master of the 
ship to proceed In the fog with an Improper towline, neither the ship nor her 
master nor her owners are liable, unless the négligence specified was the direct 
or proxlmate cause of the Injury. There is no rule of law which enjoins sus- 
pension of commerce during foggy weather, and in attempting to go to sea the 
Celtic Monarch was not guilty of a légal wrong, nor guilty of a légal wrong 
if the towline was either too long or too short, because neither the towline 
nor the ship was the instrument which Infllcted the Injury. If by reason of 
the towline the captain of the tug acted Imprudently in maintaining an im- 
proper speed, bis imprudence was the proxlmate cause of the accident, and 
the use of the towline was at most a remote cause. 

"I hâve studied the cases clted by counsel on both sides, «nd It is my opin- 
ion that the rule to be drawn from ail of them Is that a ship is not llable as a 
guilty thing for an Injury Inflicted by a towboat not under control of the shlp's 
offlcers, when the ship herself is not the instrument by which the injury was 
done, and there Is no defect In the construction or equipment of the ship, and 
no fault in her own maneuverlng contrlbuting to the Injury, and In such a case 
a suit in rem against the ship cannot be maintalned to recover damages. 

"Let a dea-ee be entered, dismissing the case as to the Celtic Monarch, with 
costs." 
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That décision was reversed by the Circuit Court of Appeals. See 
138 Fed. 711, 71 C. C. A. 127. In déférence to the décision of the 
Circuit Court of Appeals, the libelant has been given an opportunity 
to establish by proof the gênerai, indefinite, and vague charges against 
the Celfic Monarch contained in its amended libel, but has failed to 
produce a scintilla of évidence tending,to prove any act or ohiission 
on the part of the master, crew, or the ship itself, which in the slight- 
est degree contributed to produce the disaster or to enhance the loss 
suffered by the libelant. It is unnecessary to reiterate what has been 
said in the foregoing' opinion expressing the views of the court with 
respect to the rights and duties of ships in foggy weather and as to 
the irrelevancy of facts alleged which in no way contributed to the 
happening of the cause of damage. 

The court again directs that a decree be entered, dismissing the suit 
against the Celtic Monarch, with costs. 

The owner of the Celtic Monarch commenced an independent suit 
in rem against the tug Sea Lion, to recover compensation for the delay 
and expenses incidental to the prosecution of the suit against the ship, 
in its libel claiming that it was f ree from blâme and that the pecuniary 
loss complained of was consequential to the collision between the two 
steamers for which the ship was not liable. 

The alleged cause of action is a tort to which the Sea Lion, her 
owner, master, and crew, hâve no direct connection, being the Per- 
sonal act of the owner of the Mainlander, subséquent to the collision 
between the two steamers, and not a marine tort, for which a suit in 
rem can be maintained under maritime law. 'fherefpre the court di- 
rects that a decree be entered, dismissing the case, with costs. 

The owner of the Sea Lion and a tugboat company which employed 
her to tow the Celtic Monarch hâve joined in a pétition for a limitation 
of liability and also contesting liability, alleging that the collision was 
a resuit of errors on the part of the Mainlander, and that the Sea Lion 
was in ail respects seaworthy and completely manned and equipped for 
the service in which she was employed, and was entirely free from any 
fault gontributing to the collision, and that any fault on the part of the 
Sea Lion which may be established was an error of navigation and 
without the knowledge or privity of the petitioners. 

The court finds that mutual faults on the part of both steamers pro- 
duced the collision. The Mainlander was clearly in fault for running 
at an excessive rate of speed in the dense fog prevailing, after she 
was informed of the approach and nearness of the Sea Lion burdened 
with her tow, and for porting her helm when the other vessel was not 
in sight and her exact position and course unknown, and for failure 
to give the alartfi signal in response to the Sea Lion's passing signal, 
which indicated nonconcurrence in the minds of the commanding ofE- 
cers of the two vessels ; the Maînlander's pilot intending a port to port 
passing and the other signaling to pass on the starboard hand. The 
master of the Sea Lion committed an inexcusable error in assuming 
that the Mainlander was steering the usual and proper course for a 
steamer entering Seattle harbor from the northward. It is unlawful, 
in the navigation of a steam vessel, to assume that an approaching 
Steamer is being steered upon any particular course, when she is in- 
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visible by reason of prevailing fog, and continue onward without re- 
ducing speed after a failure of the approacliing steamer to respond to 
a passing signal. The passing signal given by the Sea Lion was not 
a contributing cause of the collision ; but the captain's error in assum- 
ing that he knew the course steered by the Mainlander undoubtedly 
caused him to neglect observance of the rules which required him to 
reduce speed and to sound an alarm, when the Mainlander's failure 
to answer his signal should hâve warned him of imminent danger. 

The captain's error in assuming to locate the exact position of the 
Mainlander and détermine her course, and his neglect to sound an 
alarm as required by the rules, and in continuing to run at full speed 
until the instant of the collision, are the faults chargeable to the Sea 
Lion ; but the petitioners, being free f rom connivance or personal 
participation therein, are entitled to exemption from liability for any 
amount of damages in excess of the value of the tug, 

The Sea Lion has been appraised at $22,000, and that amount is ail 
there is available to compensate for the loss of the Mainlander, which 
was more than four times that amount. Except the owner of the 
Celtic Monarch, other parties hâve not intervened to claim a distribu- 
tion of the fund. There fore a decree will be entered in favor of the 
owner of the Mainlander for $22,000 and costs. 



HABIOHT, BRAUN & CO. v. UNITED STATES (two cases). 

(Circuit Court, S. D. New York. January 3, 1910.) 

Nos. 5,245, 5,246. 

CnsTOMS Dttties (§ 30*)— Classification— Pbesebved Feuit— "Pkesebved"— 
"Prepared"— "Préservation"— "Pkepabation." 

The proeess of hermetleally sealing fruit in tin eans, thus preserving it 
from deeay until the cans are opened, constltutes "préservation," rather 
than "préparation" ; and fruit pulp that has been cooked and subjeeted 
to such sealing proeess Is dutiable under Tariff Act July 24, 1897, c. 11, | 
1, Schedule G, par. 263, 30 Stat. 171 (U. S, Comp. St. 1901. p. 16.51), as 
fruit "preserved * * * in its own juices," rather than under paragraph 
262, 30 Stat. 171 (U. S. Oomp. St. 1901, p. 1651), as fruit "prepared in any 
manner." 
[Ed. Note. — ^For other cases, see Customs Duties, Dec. Dig. § 30.* 
For other définitions, see Words and Phrases, vol. 6, p. 5515.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below (G. A. 6,726 [T. D. 28,799]) affirmed the assess- 
ment of duty by the coUector of customs at the port of New York. 
The opinion filed by the Board of General Appraisers reads as follows : 

WAITE, General Appraiser. The merchandlse involved In thèse cases con- 
slsts, according to the appraiser's findlng and the testimony of the examiner, 
of apricot and strawberry pulp, being the flesh of apricots and strawberrles 
reduced to a pulp and preserved in their own juices by cooking and hermetieal 
sealing In tin cans holding five kilos, or about one gallon, each. Thèse gooda 
were returned as "fruit in own juice," and assessed accordlngly at one cent 

•For other cases see Bame topic & § numbeh In Dec. & Am. Diga. 1907 to date, & Rep'r Indexai 
175 P.— 64 
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per pound and 35 per cent, ad valorem, under Tarlff Act July 2i, 1897, c. 11, § 
1, Scbedule G, par. 2C3, 30, Stat. 171 (U. S. Cîomp. St. 1901, p. 1651), which 
paragraph reads: 

"263. Comflts, sweetmeats, and fruits preserved In sugar, molasses, splrits, 
or in theJr own Julces, not speclally provided for In this act, one cent per pound 
and thirty-flve per eentuïu ad valorem; If contalning over ten per'centum çf 
alcohol and not speclally provided for in this act, thirty-flve per eentum ad 
valorem and In addition tviro dollars and flfty cents per proof gallon on the 
alcohol contalned therein in excess ot ten per eentum; jellies of ail kinds, 
thlrty-five per eentum ad valorem; pineapples preserved in their ovra juice, 
twenty-flve per eentum ad valorem." 

The Importers make several daims. * * * Tbe remaining clalm made by 
the impçrters is that, aceordlng to the décision in Causse Manufacturlng Co. 
v. U. S., 80 C. 0. A. 461, 151 Fed. 4, T. B. 27,751, the eommodity is dutiable 
at 2 cents per pound under paragraph 262, 30 Stat. 171 (U. S. Comp. St. 1901, 
p. 1651), wbich is aa foUows: 

"282. Apples, peaches, qulnces, charries, plums, and pears, green or ripe, 
twenty-five cents per hushel ; apples, peaches, pears, and other edible fruits, 
including berries, when drled, desiccated, evaporated, or prepared in any man- 
ner, not speclally provided for In this act, two cents per pound ; berries, ediblè, 
In their natural condition, one cent per quart; crauberries, twenty-five per 
eentum ad valorem." 

Were It not for the décision in the Causse Case, supra, we think there vcould 
be no question but that the décisions of the courts and the Board would sus- 
tain the govemment's contention. 

In the case of Johnson v. U. S. (O. O.) 66 Fed. 725, Judge Coxe held that 
pineapples, vrhlch had been peeled, slleed, and placed in cans filled wlth cold 
water and hermetlcally sealed, were "fruits preserved in their own juices," as 
provided for in Tariff Act Oct 1, 1890, c. 1244, § 1, Schedule G, par. 304, 26 
Stat. 587. He said: "The proof hère Is * * * that the pineapple is slieed, 
peeled, and put in cold water ; and the juice of the pineapple, to a certain ex- 
tent at least, permeates the water. As the district attorney says, If this be not 
fruit preserved in its own juice, It Is difficult to see what Congress meant by 
the provision in question." The Circuit Court of Appeals afflrmed this in 25 
C. O. A. 298, 79 Fed. 996. 

In United States v. Johnson, 153 Fed. 164, 81 C. C. A. 416, T. D. 27,830, the 
eommodity was pineapples, and the court used the following language: "In 
the case at bar the preservative qualities are found in the juice itself, the 
boiling of the pineapple Id the Juice, and the hermetlcally seallng of the con- 
tents in tiucang." 

In United States v. Rosenstein, 90 Fed. 801, the Circuit Court classlfied 
prunes boiled In water and pressed through a colander, wlthout the addition of 
sugar and other materlal, as "fruits preserved in their own juices," under 
Tarife Act Aug. 27, 1894, c. 349. § 1, Schedule G, par. 219, 28 Stat. 524. Para- 
graph 304 of the tariff act of 1890 and paragraph 219 of the act of 1894 pro- 
vide for "fruits preserved in their own juices." The Board bas held orange 
pulp and raspberry bulp, put up wlthout added preservatlves, to be "fruits 
preserved In their own juice." In re Sheldon, G. A. 4,749 (T. D. 22,436) ; In re 
Curtiee. G. A. 5,205 (T. D. 23,987). 

The décision of the United States Circuit Court of Appeals in United States 
V. Iteiss & Brady, 69 C. G. A. 393. 136 Fed. 741. T. D. 25,946, Involved flgs put 
up in various forms — some in splrits, some In sugar or molasses, some in their 
own juice, and some in juice fiavored with maraschino. In holding them ail 
dutlalle under paragraph 263, the court sald; "We are satisfled that fruits 
preserved In sugar, in splrits, in juice, etc., are known commercially aa a class 
by themselves ; the various fruits whlch that class includes being prepared for 
the partieular use and put up In the particular form, which use and form con- 
stltute the distlnctlve characteristles of the category for whieh those fruits 
are prepared. Upon that class, as a class well known commercially, Congress 
bas imposed duty by paragraph 263." 

We note that the Causse Case, supra, was decided by the same court which 
rendered the décision Just quoted in support of the government's contention, 
and no direct référence is made to the fact that they intend to overrule any 
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preirtous décision. The Causse Case relates to cherrlea wMch hâve been pitted, 
washed, expbsed to sulphur fumes, and packed in casks containlng a very 
weak saline solution, Intended merely to préserve the fruit from decay while 
In transit; the commodity being Immediately used f or the manufacture of other 
products, after washing out the sait and sulphur and reduclng the cherries 
as nearly as possible to thelr prevlous condition. In that case the cherries 
were held to be assessabie under paragraph 262, as against the contention that 
they were dutlable under paragraph 263. The court used the following lan- ' 
guage in its décision: "We are satisfied that the importations were not wlthin 
the description of paragraph 263. That paragraph Is Intended to apply to- 
fruits whieh hâve been 'preserved' — that is, treated so as to become a pré- 
serve or comfit — and not to such as merely remaln temporarily in their natural 
Julces. As thls court polnted out In TJnlted States v. Keiss, 69 G. 0. A. 393, 
136 Fed. 741, T. D. 25,946, the paragraph refers to a class of goods whlch are 
commercially known and dealt in as preserved fruits. In the case of the priss- 
ent importations the fruit was not in any just sensé preserved in its own 
julces ; indeed, the juices whlch were retained In it only tended to produce its 
decay, and this effect was minlmized as far as practicable by the treatment» 
with sulphur and sait water. * * * In our judgment they fall withln the 
more spécifie description of paragraph 262, and were dutlable as 'cherries' 
under the first part of that paragraph, or as 'edible fruits * * • prepared 
in any manner,' under the latter part. The flrst part would seem intended to 
apply to the fruits, ripe or unrlpe, specifically nientioned therein, wheu im- 
ported in thelr natural state. The latter part appropriately refers to the same 
fruits when something has been done to them to prépare them better for préser- 
vation, and whlch may cousist elther in drying, evaporatlng, or deslccating 
them, or in preparing them in any other manner." 

It wlll be seen that the commodity involved in the Causse Case Is not similar 
to the product before us in this case. It would be entirely inapplicable for the- 
the court to say of the goods hère in question that they were "such as merely 
remain temporarily in their natural julces," or that they were "not in any 
just sensé preserved in their own julces," or that they were fruits to whlch 
"something has been done to prépare them better for préservation." If the 
court intended to exclude from paragraph 263 the large class of preserved 
fruits of which the apricot pulp and the strawberry pulp hère Involved are 
samples, such intention must be found to be expressed in the following quota- 
tion from the décision in the Causse Case: "That paragraph is intended to 
apply to fruits whlch hâve been 'preserved' — that is, treated so as to become 
a préserve or comflt — and not to such as merely remain temporarily In their 
natural juices. As this court polnted out in United States v. Eeiss, 69 0. 0. 
A. 393, 136 Fed. 741, T. D. 25,946, the paragraph refers to a class of goods 
which are commercially known and dealt in as preserved fruits." 

Whether it was so intended dépends In our judgment largely upon the com- 
prehensiveness of the word "preserved." It Is entirely consistent with the dé- 
cision quoted from and the prevlous décisions to hold that the court intended 
that the word "preserved" should Includë that large class of goods known as 
canned fruits, or fruits preserved in a permanent manner for use at some dis- 
tant future time, as dlstingulshed from those which are preserved temiwrarily 
to arrest decay in transit, as were the cherries in the Causse Case. Any other 
construction would render nugatory the provision In paragraph 263 for "fruits 
preserved ■* • * In thelr own juices," and make meaningless the expres- 
sion in the décision "not to such as merely remain temporarily In- their own 
juices." 

Judge Lacombe, in Levy v. Robertson (C. C.) 38 Fed. 715, said: "A comfit, 
according to the dictionary, Is a dried swèetmeat; any klnd of fruit or root 
preserved wIth sugar and dried. A swèetmeat is a fruit preserved with sugar, 
but not necessarily dried. What would be a swèetmeat becomes a. comflt, if It 
is uot only preserved with sugar, but is also dried." Hère we see that "swèet- 
meat," as a broader term, includes comflts, and would probably Inelude "pré- 
serves," shown to be a fruit preserved with high percentages of sugar, usually 
according to the receipt of the housewlfe, pound for pound. But ail thèse are 
clearly dlstingulshed from that large class of commodities, whlch, we think, 
were intended to be covered by paragraph 263 and are known as "canned- 
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fruits," Including fruits put up In a light slrup, or in water without the addi- 
tion of sugar, and fruits, or fruit pulp, as In thls case, put up in thelr own 
Julees without the addition of sugar or water. Thèse are not "préserves," but 
are clearly "preserved," and permanently so, by the action of beat and her- 
metlcal seallng. It may be said that they are not fruits preserved In sugar ; 
but we thlnk they are fruits preserved In tieir own Juices. Unless thls con- 
tention prevalls, we flnd no provision whlch would cover fruits preserved In 
their own juiees, unless they are termed fruits whlch "merely remain tem- 
porarlly in their natural Juices," accordlng to the language of the Causse Case ; 
and instead of belng "preserved," they could be deemed only "prepared," for 
It wlll be noted that paragraph 263 provides for "fruits preserved," and para- 
graph 262 for "fruits prepared." 

The construction whlch we hâve placed upon the Causse Case Is, we thlnk, 
the only one whlch can give force and effect to both paragraphs 262 and 263, 
and avolds the incongruity of elasslfylng two entlrely différent commoditles 
under the same paragraph. 

The protests are therefore overruled In ail respects, and the flndlng of the 
tfoUector Is sustained. 

SOMERVILIjE, General Appralser (concurring). I concur in the conclusion 
reached. The authorlties bearing on the construction of said paragraph 263 
and of the phrase "fruits preserved lu sugar" are fully reviewed in the wrlter's 
opinion in Johnson's Case, G. A. 6,684 (T. D. 28,574). 

Comstoek & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Deputy Asst. Atty, Gen. (Thomas M. Lane, of 
counsel), for the United States, 

MARTIN, District Judge. This appeal involves the classification 
of apricot and strawberry pulp, cooked and hermetically sealed, and 
in my judgment there is no debatable ground for the application of any 
other paragraph than 363 and 363. The question presented is as to 
the meaning of "edible fruits * * * prepared in any manner," as 
defined in paragraph 363, or "fruits preserved * * * jn their own 
juices," as defined in paragraph 263; or, in other words, is the cook- 
ing and hermetically sealing a préparation or a préservation ? 

"Préserves" has one meaning, while "preserved" has another. The 
cooking might be a préparation, but the hermetically sealing préserves 
the pulp from decay, not temporarily, but permanently, until opened, 
and in my opinion covers the articles involved in this appeal. I need 
not go further into the discussion, because it is so fully and fairly dis- 
cu'ssed by Judge Waite, speaking for the Board of General Appraisers, 
and I refer to his opinion and concur therein. 

The décision of the Board of General Appraisers is affirmed. 



UNITED STATES v. ONE TEUNK (GANNON, Clalmant). 
(District Court, S. D. New York. November 18, 1909.) 

1. CUSTOMS DUTIES (§ 130*)— FORFEITTJEE— FeAUDULBNT IN VOICE— "ATTEMPT TO 

Enter"— IvOCTJS Pœnitenii^. 

Where an importer took out a fraudulent Involce, but concluded not to 
use It In making entry of the goods covered by the invoice, but used Instead 
a corrected invoice, the goods were not forfeltable on the ground of a 
fraudulent "attempt to enter" imported merchandise, under Customs Ad- 

•For other cases aee same topic & § nitmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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minlstratlve Act June 10, 1890, C. 407, $ 9, 26 Stat 135 (tJ. S. Comp. St 
1901, p. 1895). 

[Ed. Note. — ^For other cases, see Customs Dutles, Cent Dlg. { 310 ; Dea 
Dlg. 1 130.*] 

2. Customs Duties (§ 67*)— "Baogage"— Mebchandibe fob Sale. 

Merchandise for sale Is not "baggage." withln the meaning of section 
2799, Rev. St. (U. S. Comp. St. 1901, p. 1872), relatlng to the "Personal bag- 
gage * * • of persons who arrive In the United States." 

tEd. Kote. — ^For other cases, see Customs Dutles, Dec. Dlg. | 67.* 
For other définitions, see Words and Phrases, vol. 1, pp. 663-070; vol. 
8, p. 7586.] 

8. CtrsTOMs DrmES (5 67*) — ^ToRrEiTUBS. 

Where merchandise for sale is Iraported In a trunk, separate from the 
remalnder of a passenger's elTects, no effort being made to conceal It 
among the passenger's personal effects or to hâve it treated as personal 
baggage, the passenger is under no obligation to déclare It as baggage un- 
der section 2799, Rev. St. (U. S. Comp. St. 1901, p. 1872). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 67.*] 

4. Customs Ddties (§ 67*)— Déclaration— Personal Etfects. 

The provision in Customs Administrative Act June 10, 1890, c. 407, | 4, 
26 Stat. 131 (U. S. Comp. St. 1901, p. 1888), that "except in case of Per- 
sonal efCects, no Importation of any merchandise" shall be entered without 
involce, Is équivalent to an exception of articles not personal efCects from 
the provision relative to the déclaration of "baggage" In section 2799, Rev. 
St. (U. S. Comp. St. 1001, p. 1872). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. | 67.*] 

5. Customs Duties (§ 130*)— Forfeituke — Gratuitous False Statement. 

Inasmuch as articles for sale which accompany a person arrivlng In the 
United States are not requlred to he declared at the same tlme as the 
passenger's personal baggage, an intentional mlsstatement of the value 
of such articles does not malie the articles forfeitable, because the im- 
porter was under no obligation to enter them or déclare their value at 
that time, under section 2799, Rev. St. (U. S. Comp. St. 1901, p. 1872), re- 
latlng to "baggage." 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dig. |§ 303, 306; 
Dec. Dlg. I 130.*] 

6. Customs Duties (§ 67*)— Entry— Baggage— Impobted Merchandise. 

Congress havlng prescribed two Independent Systems of formalities for 
the importation of personal effects and of merchandise not personal ef- 
fects, each complète in Itself, under section 2799, Rev. St. (U. S. Comp. 
St. 1901, p. 1872), and Customs Administrative Act June 10, 1890, c. 407, { 
4, 26 Stat. 181 (U. S. Comp. St. 1901, p. 1888), respectively, it could not 
hâve been Intended that both should be applicable to merchandise imported 
by a passenger arrivlng In the United States, but not attempted to be con- 
cealed by dressing It up as baggage. 

[Ed. Note. — For other case», see Customs Dutles, Dec. Dlg. { 67.*] 

T. Customs Duties (§ 67*)— Bntet— Statement of Value— Validitt of Tbeas- 
UEY Régulations. 

Articles 610, 611, Treasury Régulations of 1908, requirlng passengers 
to State the value of their baggage, are valld, because ïariff Act July 24, 
1897, c. 11, § 2, Free List, par. 697, 30 Stat. 202 (U. S. Comp. St. 1901, p. 
1689), puts a peeunlary limitation upon the exemption to which the passen- 
ger is entltled. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 67.*] 

*For otber eues lee same topic & i numbbb in Dec. ft Am. Blg*. 1907 to date, t Rep'r Indexe» 
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In Rem; On proceedingg'for forfeiture of impoftéd' gôods. " 

Tlie.gçoijnd of forfeiture. is the provision lu section 9„ Oustoms Administra- 
tive Àct ot l^Ô, for the imposition of that penalty wlière any person shall 
"attempt to make any entry of Imported merchandise by means of àny f ràudu- 
lent or false Involce, affldft'tlt, lettér, paper, or by meaiisof any false stiate- 
ment, -w'tltten' or verbal, or by means of any false or fraudulent practlce or 
appllance whatsoever." The statutes refèrred to in tbe opinion herein read 
as follows, so far as pertinent: 

"Sec. 2799. In order to ascertaln what articles ought to be exempted as the 
wearing apparel, and other personal baggage, and the tools or iœplements of 
a meehanlcal tradé only, of persons who arrive In the United States, due entry 
thereof, as of other merchandise, but separate and distinct from that of any 
other merchandise, imported from a foreign port, shall Ëe made with the éol- 
lector of the district In Whlch thè articles are Intended to be landed by the 
owner thereof. Or hls agent, expressing the persons by whom or for whom such 
entry Is made, and pàrtlcularizing the several packages, and their contents, 
with thelr marks and numbers; and the person who shall make the entry shall 
takeand subseribe an oath beforé the collector, declarlng that the entry sub- 
scribed by him and to whieh the oath is annexed contalns, to the best of bis 
knowledge and belief, a .1ust and true aceount of the contents of the several 
packages mentloned in the entry, specifying the name of the vessel, of her 
master, and of the port from whîch she had arrived ; and that such packages 
contained no merchandise ^vhatever other than wearing apparel, personal bag- 
gage, or, as the case may be, tools of trade, specifying it; that they are ail 
the property of a person named who -has arrived, or is shortly expected to ar- 
rive In the United States, and are not directly or Indireetly imported for any 
other, or Intended for sale." 

"Sec. 4. That, except in case of personal effects accompanylng the passen- 
ger, no Importation of any merchandise exceeding one hundred dollars In 
dutlable value shall be admitted to entry wlthout the production of a duly 
certified Involce. » * * " 

Thls case arises upon a libel of forfeiture against one trunk containlng 
costumes Imported Into the United States by the claimant on March 10, 1908. 
The claimant entered the country upon the steamship Staatendam, arrivlng 
at the port of New York, March 10, 1908, and accompanylng her upon the 
steamer, besldes her othçr personal baggage, was one trunk containlng cos- 
tumes intended for sale in the United States. Before disembarklng the claim- 
ant signed, upon one of the blanks preparéd by the Treasury Department, the 
customary baggage déclaration and entry, under articles 610 and 611 of the 
Treasury Kegulatloiis. Upon this déclaration she entered three trunks and 
one bag or valise, and under the head "Entry of Articles Obtalned Abroad," 
under the head of "Description of Articles," she wrote, "1 dress," "gloves," 
"Consul Involce;" under the head of "Foreign -Cost and Value," she wrote 
for the dress, "400 fcs." and for the gloves, "25 fcs." The entry "Consul In- 
volce" occupled both the headlng entltled "Description of Articles" and the 
heading entitled "Foreign Cost or Value." Thls déclaration she signed and 
declared before the boarding ofBcer. Upon the wharf the claimant had an in- 
terview with the actiug deputy collector and entry clerk. She approached the 
deslc of the deputy collector in company with the inspector who had been as- 
signed to her baggage. He asked her whether the wearing apparel mentloned 
upon the déclaration was for her personal use, and she sald, "Tes." The In- 
spector then called hls attention to the fact that there was one trunk said to 
contaln costumes, and he asked the claimant If she had such merchandise, 
and she said, "Yes;" and on asklng her If she had a consular Involce covering 
the merchandise she said she had. She thereupon handed the deputy collector 
the oonsular involce, and upon being asked whether it covered ail the mer- 
chandise In the trunk she answered, "Yes." Thereupon, In her présence, the 
deputy collector wrote utori the baggage déclaration the foUowing words: 
"Send one trunk containlng mdse., value 6,940.90 fcs., to P. S." He did not 
RSk her whether the footing of :thè consular Invoice was correct or not. 
Thereupon he returned both the déclaration and the invoice to the claimant, 
and the trunk was ordered to the public stores. The consular Invoice was- 
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regular In form, but understated the price of the costumes In the trunk nearly 
one-half. Before anythiug further had been done towards the entry of the 
trunk, which was detalued at the public stores, the attorneys for the elalmant 
wrote to the Treasury Solicitor that the invoice which had been taUen out 
to accompany the trunk did uot correetly state the purchase price of some of 
the items in It and that the claimant did not wish to make entry upon such 
invoice. The letter then gave new values to many of the items in the invoice, 
correcting the old ones. Upon reeeipt of the letter the trunk was seized, and 
the question now arises as to whether Its contents was forfelted beeause the 
claimant had made a misstatement in regard to its entry. 

William M. Wemple and Harold S. Deming, Asst. U. S. Attys. 
Kammerlohr & Duffy (John G. Duffy and Henry P. Velte, of coun- 
sel), for claimant. 

HAND, District Judge (after stating the facts as above). In U. S. 
V. One Trunk (McNally, Claimant), 171 Fed. 772, I held that to take 
out a f raudulent invoice and change one's mind before using it was not 
to "attempt to enter" imported merchandise. Considered as imported 
merchandise subject to section 4 of the Customs Administrative Act, 
I must consistently hold that there was no ground of forfeiture, be- 
eause the claimant did not use the fraudulent invoice to enter the 
goods under section 4. 

The question remains whether she was required to enter the trunk as 
. baggage under section 2799. I find as f act — both sides having asked , 
for the direction of a verdict — that by her conduct before the coUector 
she declared the value of the contents of the trunk to be the sum of the 
consular invoice and that such a déclaration was an attempt to deceive 
the collector, I believe, also, that articles 610 and 611 of the Treasury 
Régulations, requiring passengers to state the value of their baggage, 
is valid, beeause paragraph 697 of the Dingley act put a pecuniary lim- 
itation upon the exemption of wearing apparel. 

The remaining question is whether the claimant was under any 
duty of any kind to enter the trunk as personal baggage under sec- 
tion 2799. The goods v/ere merchandise for sale. That is not with- 
in the usual définition of "personal baggage," or of "personal ef- 
fects." Murray's Oxford Dictionary defines "personal efïects" as 
"personal luggage as distinguished from merchandise"; and I think 
that the exception from section 4 of "personal effects" is équivalent 
to an exception of the articles which must be declared under section 
2799 of the Revised Statutes. No one contends that the goods hère 
are "personal efïects," as I understand it. Therefore the goods did 
not come within section 2799, and the déclaration of value was not 
required by law. 

Mr. Wemple insists that this resuit contradicts , United States v. 
One Purple Cloth Costume (D. C.) 158 Fed. 899, and United States v. 
2I81/2 Carats of Emeralds (D. C.) 153 Fed. 643. I do not think so. 
In the first case the claimant tried to smuggle her dresses through the 
lines as personal baggage and without any déclaration of any kind. If 
an importer so packs imported merchandise amid his actual personal 
baggage as to conceal it, he has by that act given it, quoad hoc, the 
character of personal baggage. He, least of ail, can urge that it is not 
such. Perhaps as to such goods both forras of entry apply. Further, 
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I think that, even by shipping a separate package of imported merchan- 
dise among passengers' baggage, as hère, the owner prima facie classes 
it as such, and must be held under duty to déclare it as baggage, or 
to indicate its true character when asked to déclare his baggage. If 
there be an ambiguity, it is of his own making, and he must résolve it. 
However, in this case, I am satisfied that the claimant did at the 
proper time quite unambiguously déclare that the contents of the trunk 
was not Personal baggage, as it was not in fact. By her talk with the 
collecter and by writing the words "Consul Invoice" upon the déclara- 
tion, I think she meant to say : 

"I hâve also some goods In a trunk, described In a consular Involce, wlilcb 
are among the passengers' baggage, but which will corne in as imported mer- 
chandise." 

If so, she efïectively cleared up any ambiguity about the character 
of the goods, and correctly asserted that it was not baggage, in spite of 
its location in the ship. It is true that she misstated their value, but 
that was not a change in her position ; and though it was quite as cor- 
rupt as though it were illégal, it remained a gratuitous statement. I 
do not believe that, where the owner does not seek to conceal the char- 
acter of imported merchandise by dressing it up as baggage, Congress 
could hâve intended to make applicable two independent Systems of 
formalities, each complète in itself. If I hâve understood United 
States v. One Pearl Necklace, 111 Fed. 164, 49 C. C. A. 287, 56 L. R.. 
A. 130, and One Pearl Chain v. United States, 123 Fed. 371, 59 C. C. 
A. 499, those cases are clearly to the contrary. 

I will direct a verdict for the claimant ; but, as the seizure does not 
seem to me to hâve been without reasonable cause, I will not give costs. 



J. H. LICHTENSTEIN & CO. y. UNITED STATES. 

JOHN ZIMMEEMANN CO. v. SAME. 

(arcult Court, S. D. New York. November 9, 1909.) 

Nos. 4.852, 4,853. 

1. OUSTOMS DUTIES (§ 82*)— PROTKST— ESSENTIALS. 

While alternative grounds of dissatisfaction may properly be stated In 
protests agalnst decisioiiS by colleetors of customs, tbis rule does not per- 
mit the enumeration of a long list of paragraphs, many of which are en- 
tirely remote, with the purpose of eovering everything. Under the provi- 
sion in Customs Administrative Act June 10, 1890, c. 407, § 14, 26 Stat. 
137 (U. S. Comp. St. Supp. 1909, p. 820), that protests shall set forth "dls- 
tinetly and specifically" the importers' grounds of objections, it is not 
euough that the provision ultlmately relied upon can be found somewhere 
in the protest. ' 

fEd. Note. — For other cases, see Customs Dutles, Cent. DIg. § 198 ; Dec. 
Dig. § 82.*] 

2. Customs Duties (§ 82*)— Multifarious Pbotests— "Distinctly and Spe- 

cifically." 

Protests each eovering 24 separate provisions of the tariff, which carry 
about 50 différent rates of duty, are invalid, as not setting forth the in>- 

•For other cases see same topic & S numbbb En Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe! 



3. H. LICHTEN8TEIN éc CO. V. UNITED STATES. 1017 

porters' objections "distlnctly and specifleally," wlthin the Intent of Cus- 

toms Administrative Aet June 10, 1890, c. 407, § 14, 26 Stat. 137 (U. S. 

Ctomp. St. Supp. 1909, p. 820). 

[Ed. Note. — For otlier cases, see Customs Duties, Dec. Dig. § 82.* 

For otlier deflnltioas, see Words and Plirases, vol. 3, pp. 2131, 2132; vol. 

7, p. 6599.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,534 (T. D. 27,885), and 
•overruled the importers' protests against the assessment of duty by the 
collector of customs at the port of New York. 

Brown & Gerry (AUan R. Brown, of counsel), for importers. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, of 
■counsel), for the United States. 

MARTIN, District Judge. The Board of Appraisers held that the 
protests in thèse cases were not in compliance with section 14 of the 
■customs administrative act of 1890 (Act June 10, 1890, c. 407, 36 Stat. 
137 [U. S. Comp. St. Supp. 1909, p. 820]). The protests each cover 
24 separate provisions of the tariff, and those provisions carry about 
50 différent rates of duty. The provision finally urged before the 
Board was included in the protests. Th^e real question presented in 
thèse cases arises under the holding of the courts that protests on 
alternative grounds are proper and that there may be a judicial déter- 
mination of doubtful enumerations or apparently conflicting para- 
graphs. 

It should be borne in mind that thèse protests constitute the pleading 
upon which the cause cornes before the court. The line of cases' above 
referred to should not be construed by the pleader that he is at liberty 
in his allégations to enumerate a long list of paragraphs, mafiy of 
which are entirely remote, with the one purpose of covering every- 
thing. I know of no hard and fast rule that can well be adopted to 
apply to cases like this; but in my opinion it would be bad law and 
decidedly unwise for the court to hold that if the provision ultimately 
relied upon by the importer can be found somewhere in the protest it 
is sufficient. That is not what was intended by the use of the words 
""setting forth therein distinctly and specifically * * * the rea- 
sons for his objections," in said section 14 of the customs adminis- 
trative act. General provisions in the same paragraph, not applicable, 
should be also eliminated from the pleading. While the court should 
not scrutinize it as a plea, yet it should insist that the spirit of the law 
"be followed, otherwise it would foster a want of mental application 
to an analytical problem — a haphazard classification of a large number 
■of paragraphs, many of which are entirely remote. 

I think the Board was right in its view of thèse protests, and there- 
fore its décision is affirmed. 

■*ToT other cases see same topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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UNITED STATES v. TAMASHITA: 

SAME V. FURUTA & 00. 

(arcult Court, W. D. Washington, N. D. January 21, 1910.) 

Nos. 1,320, 1,321 (1,740, 1,741). 

CUSTOMS DtTTIES (§ 30*)— Cl^ASSIFICATIDN— FiSH IN SMALt PACKAGES. 

In Tarife Act July 24, 1897, c. 11, § 1, Sehedule G, par. 258, 30 Stat. 171 
(TJ. S. OOmp. St. 1901, p. 1650), relating to flsli "in packages contalning less 
than one-half barrel," classification should be determined by tlie size of 
the container In wliieli the merctiandise is packed for transportatlon and 
Wholesale trade, rather than of the container in which it is packed for 
retail trade ; and fish in boxes of a capaclty of not less than one-half bar- 
rel, but fllled with one pound paper packages for retail, Is not dutiable un- 
der said provision. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Elmer E. Todd, U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 

importers. 

HANFORD, District Judge. The appeals in thèse two cases pré- 
sent for adjudication a single question as to the proper classification of 
irbported merchandise for the purposes of assessing duties under the 
Dingley tariff law of 1897 (Act July 24, 1897, c. 11, § 1, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1626]). The merchandise consista of dried 
fish imported in boxes containing either 110 pounds or 220 pounds;- 
the boxes being filled with one pound paper packages containing the 
fish, in which form it is sold at retail. The collecter of customs ex- 
acted payment of duty at the rate of 30 per cent, ad valorem, under the 
last clause of paragraph 258 of the tariff act of 1897 which reads as' 
follows: 

"Fish in packages containing less than one-half barrel, and not specially 
provided for in thls act, 30 per centuna ad valorem." 

The importers paid the duty under protest, contending that the duty 
should have.beenassessed at the rate of three-fourths of one cent per 
pound under the first clause of paragraph 261 of said act, which 
reads as foUows: 

"261. Fish, fresh, smoked, dried, «alted, pickled, frozen, packed in ice, or 
otherwlse prepared for préservation, not specially provided for , in this act, 
three-fourths of; one cent per pound." 

Their contention was sustained by the décision of the Board of Gen- 
eral Appraisers, and to reverse that décision the collecter of customs 
appealed to this court. 

By the provisions of the law the rate of duty collectible is to be 
fixed by référence to the bulk and weight of the package in which the 
fish is imported, and the question in thèse cases arises from the fact 

•F^ir other cases see eeme topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that the fish was importée in one pound paper packages in form suit- 
able for retail trade and distribution to consumers, and that a number 
of one pound packages were incased in boxes of weight and bulk suffi- 
cient to avoid the 30 per cent, ad valorem clause of the tariff law. It 
is the opinion of the court that the most reasonable construction of 
the law is that which tends to simplify the coUector's duties and facih- 
tate economy and convenience in the method of collecting revenue. 

Theref ore the décision of the Board of General Appraisers, in hold- 
ing that the box in which the merchandise was packed for transporta- 
tion and wholesale trade is the package which détermines the classi- 
fication, rather than the more numerous and frail containers in which it 
was put up for retail trade, is correct, and the court afïirms that dé- 
cision. 
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BONSALL V. T. B. PEDDIE & CO. (arciiit Court of Appeals, Second Clr- 
■eult. February 8. 1910.) No. 118. Appeal from the Circuit Court of the 
United States for the Southern District of New Yorli. H. S. Mackaye, for ap- 
pellaiït. Louis C. Raegener and S. Iv. Moody. for appellee. Before WAKU 
and NOTES, Circuit Judges, and HOUGH, District Judge. 

PEE CURIAM. Décision afflrmed, on opiuioa of Judge Kay (161 Fed. 564). 



CARTEK V. GOSS.t (Circuit Court of Appeals, Flfth Circuit. Mareh 1, 
ïfllO.) No. 1,950. In Error to the Circuit Court of the United States for the 
Southern District of Texas. W. G. Love and J. C. Hutcheson, for plainUfC 
In error. John Charles Harris, Maurice E. Locke, and Eugène P. Locke, for 
défendant In error. Before PAEDEE, McCORMiCK, and SHBLBY, Circuit 
Judges. 

PER CURIAM. This case was before thls court at a former term. Goss v. 
Carter, 156 Fed. 74C, 84 C. C. A. 402. As we read the présent record, no new 
•questions are ralsed, and we adhère to our former décision. The judguient 
■of the Circuit Court is affirmed. 



CROAVTT CORK & SEAL CO. OF BALTIMORE CITY v. BROOKLYN BOT- 
TLB STOPPER CO. et al. (Circuit Court of Appeals, Second Circuit. Fel>- 
ruary 8, 1910.) No. 183. Appeal from the Circuit Court of the United States 
for the Eastern District of New York. Bill by the Crown Cork & Seal (Com- 
pany of Baltimore City agalnst the Brooklyn Bottle Stopper Company and oth- 
■ers. Decree for coînplainant. Défendants appeal. Contlnued. For opinion be- 
low, see 172 Fed. 225. S. L. Moody. for appellants. J. Q. Riee and R. H. Park- 
inson, for appellee. Before LACOMBB, WAED, and NOYES, Circuit Judges. 

PER CURIAM. The fundaniental and controlllng question presented on thls 
appeal came before thls court in A. B. Dick Co. t. Henry (no opinion filed), and 
was eertified to the Suijreme Court March 16, 1909, Untj] tbat court shall 
hâve passed upon It we feel unwllUng to take np the sarae subject In another 
•case, even though It may présent some points of différence. Such a postpone- 
inent of the décision would leave the Injunction undlsturbed, but upon the facts 
t Rehearing denied March 2S, Ulflb 
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as they were conceded In open court on the argument tbls wIU not be a hard- 
shlp tothe défendants. The Injunction does not affect sales to users whose' 
machines were covered only by the older patents, Including the one whieh ex- 
plred after hearlng in the CSrcuIt Court and before decree. Such machines are 
about 97 per cent, of ail in use. Moreover the machines eorered by the unex- 
plred patents are only the expensive automatic ones, selling at $1,800, and of 
whieh- but few are ont. AU required of the défendants is that before selling- 
they should make reasonably sufHelent Inqulrles to ascertain If the person buy- 
ing Intends them for use on such a machine. We do not think this is so seri- 
ons a matter as to require any modification of the injunction while awaitinjj 
the décision of the Suprême Court. 



GEAHAM et al. v. UNITED STATES. (Circuit Court of Appeals, Flfth 
Circuit. January 18, 1910.) No. 1,864. In Error to the Circuit Court of the 
United States for the Northern District of Florida. Lucius J. Reeves and 
E. C. Maxwell, for plaintifCs in error. Emmett Wilson, for the United States. 
Before FARDEE, McCORMICK, and SHELBT, Circuit Judges. 

PER CURIAM. The demurrers to the indictment were properly overruled. 
In neither the Irapaneling of the jury, the rulings on évidence, nor the char- 
ges to the jury, given or refused, do we flnd réversible error. The judgment 
of the Circuit Court is afflrmed. 



In re GREBNBEBG. (Circuit Court of Appeals, Second Circuit. December 
17, 1909.) No. 213. Pétition to Review Order of the District Court of the 
United States for the Eastern District of New York. Ralph Nathan, for pe- 
tltioner. Irvlng L. Ernst, for respondent. Before LACOMBE, COXE, and 
NOYES, Circuit Judges. 

PER CURIAM. It seems to be conceded that on the record before us there 
Is no contradiction of the averment in the petitioner's affidavit that the mer- 
chandise in question was, at the time of the hearlng in the bankruptey court, 
in the custody of the United States marsbal in the district of North Carolina, 
pursuant to writ of seizure issued to an aneillary receiver hereln. If the re- 
ceiver bas the merchandise, It is difflcult to understand upon what theory he 
can also demand the mouey that was paid for it. But, however this may be, 
we are clearly of the opinion that controversies such as this between the re- 
ceiver and third parties should not be declded summarily on affidavlts, but 
In a plenary suit Order reversed. 



GUr-F & M. R. TRANSP. CO. v. BOARD OF COM'RS OF LAFOURCH® 
LEVEE DIST. (Circuit Court of Appeals, Flfth Circuit. January 25, 1910.> 
No. 1,761. Appeal from the District Court of the United States for the East- 
ern District of Louisiana. John D. Grâce, for appellant. F. A. Middleton, 
for appellee. Before PARDEE, McCORMICK, and SHBLBY, Circuit Judges. 

PER CURIAM. The verbal charter of the tugboat Mattle M. was a lease, 
not a démise, and thereuuder the owners were responsible for the manage- 
ment and navigation of the tug. The évidence does not satisfactorily show, 
that the master protested agaiust the towing of the bayou barge around and 
to the head of the crevasse; but, even if he did so protest, when he under- 
took the said towing he was required to use ordlnary skill in handllng the 
barge, and this the master did not do, because, among other things unskill- 
fully done, he tied to and attempted to tow the said barge stern foremost up 
the river, when that part of the barge was well loaded down, and the bow 
was not loaded, and had plenty of freeboard. No case was made in the plead- 
. ings or évidence entitling the appellant to relief under the Harter act (Act 
Feb. 13, 1893, e. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]). The decreft 
of the Circuit Court was correct, and the same is affirmed. 
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HENSON & FRANCESCONI CO. v. BROWN. (Circuit Court of Appeals, 
Flfth Circuit. March 8, 1910.) No. 1,933. In Brror to the arcult Court of 
the United States (or the Southern District of Alabama. Gregory L. Smith, for 
plalntlff In error. T, M. Stevens and Joseph H. Lyons, for défendant tn error. 
Before FARDEE, McCORMICK, and SHELBÏ, Circuit Judges. 

PER CURIAM. In thls suit, upon an account stated for work and lahor 
done, merehandise, goods, and chattels sold, and for money pald at the In- 
stance of the défendant, the défense belng that the suit is one to recover on 
gambllng transactions, the questions argued In thls court relate entlrely to'the 
rulings of the trial judge on the sufflcieney of pleadlngs. On considération, we 
find no prejudlclal error in any of the rulings complalned of, and the judgment 
of the Circuit Court Is affirmed. 



HOLMAN V. THOMAS et al. (CTrcult Court of Appeals, Second Circuit. 
January 17, 1910.) No. 1Ç8. In Error to the Circuit Court of the United 
States for the Western District of New Yorlc. On motion by attorney for de- 
fendants to wUhdraw. See, also, 171 Fed. 219. Before LACOMBE, WARD, 
and NOYES, arcult Judges. 

PER CURIAM. Thls court must décline to Interfère in any way wlth the 
relations between défendants' counsel and hls clients. Whether he shall con- 
tinue to act for them or shall wlthdraw from the case is a matter for him to 
détermine at his own rlsk. 



JENKINS et al. v. DILLINGHAM. (Circuit Court of Appeals, Flfth Cir- 
cuit. March 8, 1910.) No. 1,968. Appeal from the Circuit Court of the United 
States for the Southern District of Texas. John L,, I^lttle, for appellants. 
H. O. Head and T. M. Kennerly, for appellee. Before PARDEE and SHELBX, 
Circuit Judges. 

PER CURIAM. We flnd the decree appealed from correct as to the clalm 
of Jenklns for 160 acres of land out of the John Flsher survey; but we find 
that sald Jenklns had a clalm for such part of sald 160 acres as was actually 
occupied, cultlvated, and Improved by William Felps prlor to February 1, 1894, 
to wlt, 10 years prlor to the appolntment of réceivers In the main case (54, 
Equity) ; and, counsel for appellee having suggested that sald decree mlght 
well be amended in that respect, it is ordered that the decree api)ealed from 
be reversed, and the cause remanded, with instructions to flnd for and set 
apart to William Jenklns such part of the 160 acres clalmed by him as Wil- 
liam Felps had under actual cultlvatlon, improvement, and occupation prlor 
to February 1, 1894, and decree in favor of Beceiver DlUlugham for the rff- 
malnder of sald 160 acres. 



liOUISIANA PETROLEUM CO. v. LEMLB & CRANDALL et al.t (Cir^ 
cuit Court of Appeals. Flfth Circuit. March 1, 1910.) No. 1,927. Appeal from 
the Circuit Court of the United States for the Eastern District of Louislana. 
Edwin T. Merrlek and Ralph J. Schwarz, for appellant. Lamar C. Quintero, 
Philip S. Gldiere, Henry P. Dart, Hanry L. Lazarus, Eldon S. Lazarus, Chas. 
Carroll, and Jos. W. CarroU, for appellees. Before PARDEE, McCORMICK, 
and SHBtrBY, Circuit Judges. 

PER CURIAM. The spécial master, who heard the wltnesses and took the 
évidence, in a carefuUy prepared and elaborate report found agalnst the ap- 
pellant. On exceptions, the Circuit Court, on due considération, after hearing 
argument, reduced the master's flndlng in certain respects, and also found 
agalnst the appellant On thls appeal we hâve glven the ass'cnnients of error 
full considération, and reached the conclusion that the deires» uf the Circuit 
Court can only be reversed by flndlng that the manner and methods of de- 
livering oil by the Lone Star & Orescent Company from Its tanks, pipes, and 
t Rehearing denied March 29, 1910. 
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vessels were so faulty, uncertaln, and careless that no effect should be glven 
to the measncements made at the time of dellvery of oil to the Louislana 
Petroleum Company; and such flnding Is not warrauted under the évidence as 
-we read it' The decree of tbe Circuit Court Is afflrmed. 



LOUIS VILLE & N, E. CO. v. BREWTÔN. (Circuit Court of Appeals, Flftli 
Circuit, January 25, 1910.) No. 1,976. In Error to the Circuit Court of the 
Unitod States for the Northern District of Florlda. F, B. Carter and Wm. 
A. Blount, for plalntifC in error. C. M. Jonep and S. Pasco, Jr., for défendant 
in error. Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CUBIAM. In our opinion the évidence of contributory négligence on 
the part of the défendant in error's intestate is not sufflcient for the court to 
flnd as a matter of , law, or for the jury to find as a matter of fact, that the 
sald intestate was guilty of contributory négligence. The Jtidgment of the 
Circuit Court is affirmed. 



In re L. W. DAY & CO. (Circuit Court of Appeals, Second Circuit. Janu- 
ary 24, 1910.) No. 232. Pétition to Bevlew Order of the District Court of the 
United. States for the Southern District of New York. On motion to amend 
printed record. Before LAOOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The respondeut may prlnt, as an appendlx to hls brlef, the 
eertificate of Judge Hand as to concessions made on argument before him, to- 
gether wlth the moving and opposing pétitions, notices, or affidavlts on whleh 
he made such certlflcate. Ail questions as to what considération shall be given 
thereto and as to who shall pay the cost of printing the same will be decided 
when the pétition to revise is considered. See, also, (D. 0.) 174 Fed. 164. 



UNITED STATES v. KNOWLTON DANDERINE 00. (Circuit Court of 
Appeals, Fourth Circuit. February 1, 1910.) No. 916. Appeal from the Dis- 
trict Court of the United States for the Northern District of West Virginia, at 
Phillppl. Reese Blizzard, U. S. Atty., E. M. Showalter, Asst U. S. Atty., for 
the United States. Henry M. Eussell, Henry M. Oampbell, and Charles M. 
Wobdruff, for appellee. Before GOFF and PRITCHARD, Circuit Judges, and 
CONNOR, District Judge. 

GOFF, Circuit Judge. The opinion of the court below, whlch contains a full 
statement of the facts, is found In 170 Fed. 449. Appellant assigna as error, 
in substance, that the court below erred in holding that the 65 casks of liquid 
extracts were not prepared, used, or shipped In any manner contrary to the 
laws of the United States, and that the United States had no rlght through its 
officers to seize the said casks or any of them. Under the facts diselosed by 
the record, we conclude that the court below properly found that, even If there 
was probable cause for maklng the seizure and flllng the libel, the évidence 
made It plainly appear that the appellee sbipped the said casks as its own 
product, made by Its own agent, from the laboratory of said agent at Détroit, 
Mich., to the warehouse of the appellee at Wheeling, W. Va. ; that said casks 
■of extracts were not intended for sale as shipped, but were to be, at the ware- 
house mentioned, bottled and labeled as the law requires before being offered 
for sale.. No attempt to évade the law, either dlrectly, Indirectly or by subter- 
fuge, has been shown ; it appearing that the manufacturer had simply trans- 
ferred from one point to another the product he was manufacturing, for the 
purpose of completing the préparation of the same for the market Under the 
clrcumstances diselosed in this case, havlng in mind the object of the Congress 
in enacting the law involved, we do not thlnk the llquld extracts proceeded 
against should be forfelted. Reachlng this conclusion, we do not flnd it neces- 
sary to consider other questions discussed by counsel, and referred to in the 
<»pinion of the court below. We flnd no error. AfBrmed- 
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■DNITEP WRAPPINO MACH. CO. v. STIMSON. (Circuit Court of Ap- 
peals, Second Circuit. B'ebruar.v 8, 1910.) In Errer to tlie Circuit Court of the 
United States for tlie Western District of New Yorlt. Applic-atlon of tlie 
United Wrapping Machine Company for a writ of mandamus against Henry 
O. Stimson. Pétition for mandamus denied, and writ of error dismissed. See, 
also, 156 Fed. 298. Before LACOMBE, WARD, and NOTES, Circuit Judges. 

PER CURIAM. We do not flnd in tlie papers submitted sufficient to Indi- 
eate ttiat tliis is a case presenting tlie "very extraordinary circumstances," 
whicti hâve occasionally induced a modification of the rule that a bill of ex- 
ceptions cannot be signed after expiration of the term at which the cause was 
tried, when the court has not reserred control over the case by rule or order. 
Reader v. Haggln (2d Circuit, March, 1908) 160 Fed. 909, 88 G. a A. 91. The 
pétition for mandamus Is denied, and writ of error dismissed. 



In re VICTOR COLOR & VARNISH CO. (Circuit Court of Appeals, Sec- 
ond Circuit. December 14, 1909.) No. 88. Pétition to Review OnJer of the 
District Court of the United States for the Southern District of New Yorli. 
Frank H. Gray, for respondent. Hartman & Schuhmann (Franli L. Crocker, 
of counsel), for petitioner. Before DAOOMBE, COXE, and NOYES, Circuit 
Judges. 

PER CURIAM. The record Is a meager and unsatisfactory one. There are 
questions raised as to the authenticity and effiect of an alleged agreement not 
to file the ehattel mortgage, and the argument by both sides has been quite 
extended ; but In the opinion of the majority of the court it is not necessary 
to go Into the case so fuUy. We are clearly of the opinion that the holder of 
the ehattel mortgage was entitled to hâve bis day in court, in a suit to fore- 
close It, and that so much of the order as refused him leave to begin such 
a suit on the ground that the property was in the hands of a receiver in bank- 
ruptcy must be reversed. It was entlrely proper, however, for the bankruptcy 
court to refuse to glve petitioner immédiate possession of the property. It 
should remain In the custody of the receiver till the suit is determined, al- 
though, of course, if ail parties agrée, it may be sold and the proceeds held 
by the receiver. Order modified. 



WILLIAM OARLISLE & CO. v. NOKRIS et al. (Circuit Court of Appeals, 
FIfth Circuit. Febraary 8, 1910.) No. 1,922. In Error to the Circuit Court 
of the United States for the Southern District of Texas. G. H. Pendarvis, 
for plaintifC in error. John C. Matthews and V. A. Collins, for défendants in 
error. Before FARDEE, McCORMICIv, and SHELBY, Circuit Judges. 

PER CURIAM. The Judgment of the Circuit Court is afiirmed, on the au- 
thority of Throckmorton v. Price, 28 Tex. 606, 91 Am. Dec. 334, and Hudsou 
V. Randolph, 66 Fed. 216, 13 C. 0. A. 402. 
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